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against order passed under S. 6, Specific 
Relief Act, 1963 Mey) 261 A 
—S. 50 — See Ibid, S, 2 (ii) 


. (Jul) 376 A 

— 5S. 60 — See Ibid, S. 47 ; 
(Apr) 196 A 
——S. 73 (3) — Priority of debts due ta 
Government — No order of rateable dis- 
tribution under S, 73 (1) prejudicial to 
the priority right of Government could 

be passed in view of S, 73 (8) 

(May) 230 








—S, 80 — Waiver of notice 

(May) 269 B 
S. 91 -- Suit for removal of public 
nuisance ~ Consent of Advocate-General 





not obtained — Suit maintainable only 
on special damage shown (Jun) 310 
—S. 92 -— Applicability in cases of 


Public Charity (May) 238 B 
——S, 100 — Sez also (1) Evidence Act 
(1872), 5, 115 -~ (Feb) go B 


SUBJECT INDEX, A.I.R. 1973 A UPRUADAD” 4 T 


Civil P. c. (contd.) rae 

(2) Houses and Rents — U. P. Tem- 
porary) Control of Rent and Eviction Act 
(3 of 1947), S. 3 (Feb) 89 A 
—S, 100 — Finding of fact — Finding 


based on scrutiny of documentary evi~ 
dence — No specific discussion of oral _ 
evidence — Finding not vitiated 

(Jan) 40 A 


S. 100 — Court accepting plaintiffs’ 
evidence that damage has in fact been 
caused to him by defendants’ negligent 
act, but not granting damages commits 
an error of law (Feb) 101 B 
—S. 100 — Finding as to proof of ser~ 
vice of notice is a finding of fact — It 
cannot be assailed in second appeal un~ 
less it was vitiated by an error of law or 
procedure (Feb) 111 C 
S. 100 — Concurrent finding of fact 
based on evidence cannot be interfered 
with in second appeal (May) 229 B 
Ss. 100-101 — Finding that loss of 
original document is fully explained and 
established, is a finding of fact — No in- 
terference (Feb) 99 B 
—Ss. 100-101 — New Plea — Plea that 
the suit was barred by S. 47 of the Code 
and S. 32, Arbitration Act if can be al~ 
lowed (Jun) 316 A 
—Ss. 100-101 — New plea — A defen~ 
dant cannot be permitted to travel be- 
yond his pleadings (Oct) 511 A 
—Ss. 100, 101 — Findings of Lower 
Appellate Court — When not binding on 
High Court (Nov) 582 C 
—S. 113 — Applicability (Jan) 23 B 
S. 115 — Passing of an ex parte inte- 
rim order does not amount to ‘case de= 

















cided’ ‘(Feb) 109 
S. 115, Cl. (c) — Error of procedure 
(Jun) 290 


——S. 115 (as amended by U. P. Aci 14 
of 1970) — Order of Civil Judge passed 
in appeal — Whether revisable by Dis~ 
trict Judge (Jun) 298 A 
S. 115 (as amended by S, 6 of U. P. 
Act, 37 of 1972) — Does not affect juris~ 
diction of High Court to try revisions 
pending prior to enforcement of S. 6 
(Aug) 390 A (FB) 
S. 115 (as amended by , UL P: 
Act, 37 of 1972) — Revision —- Revisahi- 
lity of order of District Judge in appzal 
or revision from original suit of lass than 
twenty thousand value 
(Aug) 390 C (FL) 
S. 115 (as amended by S. 6 of U. P; 
Act 37 of 1972) — Revision — No revix 
sion lies from preceedings other thar 
criginal suits (Aug) 290 D GE) 
——S,. 115 — Order fer delivery of poss 
session by Criminal Court in prostedings 
under S, 145, Cr. P, C, — Pewse of Civil 
Court to intecfern. (Sep) 404 
——5. 115 (a2 amended} By Sr loa 6, 
U: P, aer 28 ca 1972) =e Amended Sez, 














Civil P. C. (contd.) 
tion 115 is not violative of Article 14 of 
Constitution (Oct) 523 A (FB) 
-—§, 115 (as amended by S. 6, U. P. Act 
37 of 1972) — Amendment of Central 
Act by State Legislature resulting in 
discrimination — Article 14 not violated 
(Oct) 523 B (FB) 
——-§. 115 {as amended by S. 6, U. P. Act 
37 of 1972) — Selection of date to bring 
the Act into force not discriminatory _ 
{Oct) 523 C (FB) 
=S, 151 — See also Ibid, O. 41, R. 23 
(All) $ (Feb) 93 
———S, 151 — Accidental mistakes in a 
decree pertaining to description of suit 
property can be corrected by court in 


exercise of its powers under Ss. 151 and 
- 152 


(Mar) 116 B (FB) 

~——5S, 152 — See also Ibid, S. 151 
(Mar) 116 B (FB) 

——-©, 1, R. 8 — Suit in a representative 
capacity — Permission of Court and 
notice -of suit — Necessity (Jun) 281 
. 1, R. 9 — See also Constitution 

of India, Art. 226 (Mar) 146 
——O. 1, R. 10 — Suit on pro-note — 
Holder can sue in his personal capacity 
or as a Karta of joint Hindu family — 


Other coparceners are not necessary par~. 


ties (Nov) 547 A 
——O, 1, R. 13 — Plea of non-joinder of 
When amounts to 


waiver (Oct) 500 
~——O. 3; R. 4 — See Constitution of 
India, Art. 226 ~ (Aug) 397 A 


-——O, 5, R. 20 — Substituted service — 
When can be ordered (Feb) 58 
~———{). 6, R. 8 — See Ibid, O. 8, R. 2 
‘ (Nov) 543 B 
-——O, 7, R. 3 — See Ibid, S. 151 
(Mar) 116 B (FB) 
~——), 7, R. 10 — Return of plaint — 
Whether plaintiff would be entitled to 
benefit of S, 14 of Limitation Act, 1963, 
is not for the Court returning the plaint 
to decide (Nov) 547 B 
~——-O, 8, R. 2 and O. 6, R. 8 — Defen- 
dant merely denying factum of contract 
is precluded from raising its legality or 
validity (Nov) 543 B 
——O. 14, R. 2 — Preliminay issue — 
Suit for damages on ground of breach of 
contract — Jurisdictional issue 
(Oct) 499 
——O, 17, R. 1 (2) — Costs of adjourn- 


ment — Must be reasonable (May) 227 
~———©O. 21, R. 2 — See l 
(1) Ibid, S. 2 (Sep) 432 


(2) Ibid, S. 47 (Jan) 40 B 
——0O, 21, R. 2 (2) — See Ibid, O. 21, R. 58 
(Mar) 150 

-——0O. 21, R. 54 (2) — See Ibid, O. 21, R. 90 
(Oct) 504 


——(), 21, Rr. 58, 63, 91, 2 (2) — Attach- 
ment of house in execution of money 
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Civil P. C. {contd.} “ha 
decree — Auction sale — Objection under 
O. 21, R. 58 rejected — Confirmation of 


sale (Mar) 150 
-——O, 21, R. 63 — See Ibid, O. 21, R. 58 
(Mar) 150 

——0O. 21, R, 82 — See Ibid, S. 11 
(Nov) 542 B 
snot), 21, R. 90 — Material irregularity 
in publishing or conducting sale — Sub- 


stantial injury — Failure to affix copy of 
sale proclamation on conspicious part of 
property is a material irregularity 


(Oct) 504 

-——O. 21, R. 92 — See Ibid, O. 21, R. 58 
; (Mar) 150 

——O. 21, Rr. 97 and 103 — Application 
under Rule 97 — Application dismissed 


as barred by time — Suit under Rule 103 


incompetent (Apr) 210 
——O. 21, R. 103 — See Ibid, O. 21, R. 97 

(Apr) 210 
—O. 22 — See Constitution of India, 
Art. 226 (Mar) 146 


——O, 22, R. 3 — Death of plaintiff — Ap- 
plication for substitution rejected — Ap- 
peal — Maintainability (May) 237 
O. 22, R. 4 — Failure to bring legal 
representatives of ‘deceased defendant 
does not necessarily abate the appeal when 
remaining defendant can represent the 
estate ` (Mar) 116 (FB) 
——O, 22, Rr. 4, 11 and O. 41, R. 4 — Ap- 
peal by defendants— Deceased (Co-defen- 
dant) merely pro forma respondent — 





Competency of appeal (Jul) 328A 
——O, 22, R. 11 — See Ibid, O. 22, R. 4 
(Jul) 328 A 





O. 23, R. 1 — Withdrawal of suit at 
appellate stage — Permissible (Oct) 466 
d A 1 (1) — Rule as to with- 
drawal of suit — Applicability to appeal 
(Apr) 212 
O. 23, R. 1 (2) and (3) — It is not per- 
missible to infer permission to institute 
fresh suit by constructive interpretation 
of order granting withdrawal of suit 
(Apr) 195 
-——QO, 23, R. 3 — See also Houses and 
Rents — U. P. (Temporary) Control of 
Rent and Eviction Act (1947), S. 3 








(Jul) 324 
——O. 23, R. 3 — Compromise decree 
when to be drawn up (Oct) 527 


——O, 26, R. 10 — See also Ibid, 0, 26, 
R. 18 ( 


Mar) 148 
——O. 26, R. 10 — Value of report of 
Commissioner (May) 235 
——O. 26, R. 18 — Notice issued to the 


parties by the Commissioner is sufficient 
compliance of R. 18 (Mar) 148 
32, R. 3 — Absence of. notice -—~ 
Effect on the appointment of guardian 

j (Nov) 571 
——O. 32, R. 7 — Agreement or compro- 
mise requiring Courts consent under — 
What does not amount (Sep) 464 B 
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33, R. 2 — Permission to sue as a 
pauper — Plaint al: cady filed — Incorpo- 
ration of particulars of the plaint in the 
application, hardly necessary (Feb) 59 
—-O. 38, R. 9 — Attachment before 
judgment — Dismissal of suit — Effect 
s (Feb) 67 (FB) 
——O. 38, R. 10 — Attachment before 
judgment under — Has no power to 
vitiate sale per earlier agreement to sell 
(Sep) 455 
——O, 39, R. 1 — Interim orders — Power 
to pass — Exercise of (Jun) 298 B 
——O. 39, R. 2 — Temporary injunction 
in suit for gaining control of management 
and administration of educational institu- 
tions — Grant of — Principles (Feb) 70 
-——O, 39, R. 2-A — (Added in U. P.) — 
Effect of — The rule is not punitive but 
seeks to enforce injunction order 


(Sep) 449: 


~—O. 41, R. 1 — See Arbitration Act, 
1940, S. 30 (Feb) 49 B 
——O, 41, R. 2 — See also Arbitration 
Act, 1940, S. 30 (Feb) 49 B 
-—-O. 41, R. 2 — Permission to raise ad- 
ditional ground in special appeal 
(Aug) 397 B 
e—O, 41, R. 4 — See Ibid, O. 22, R. 4 
(Sul) 328 A 
——O,. 41, R. 22 — Cross-objection — Res- 
pondent urging that the decree passed 
against appellant should be granted in his 
favour instead of co-respondent — Cross- 
objection is not maintainable (Feb) 63 A 
——O, 41, R. 23 — See also Court-fees 
and Suits Valuations — Court-fees Act 
(1870), S. 13 (Apr) 174 B 
O. 41, R. 23 (Allahabad), O. 43, R. 1 
(c) and S. 151 — Remand made on ground 
that all points raised in objections under 
S. 47 were not heard — Remand is under 
O., 41, R. 23 and not under S, 151 
(Feb) 93 
——O. 41, R. 23 — ‘Preliminary point — 
Meaning of — The expression is not con- 
fined to a point of law or point of juris- 
diction (Apr) 174 C 
——0. 41, R. 27 (Allahabad) — Permis- 
sion to produce additional evidence in ap- 
peal — Rule vests a judicial discretion in 
Court (Feb) 111 B 
O. 41, R. 27 — Propriety of remand 
order 
O. 41, R. 27 — Fresh evidence in ap- 
(Jul) 357 E 


O. 41, R. 27 (1) (b) (All) — Power to 
admit additional evidence — Discretion of 
appellate Court is judicial and is circum- 
sribed by limitations in the rule 











peal 








(Oct) 509 A 

-O. 41, R. 33 — Appeal confined 
against the finding that there had been a 
genuine agreement — No relief sought 


es 


(Jul) 339 


Civil P. C. (contd.) 
against. other respondents — Applicabi- 
lity of R. 33 does not arise (Feb) 63 B 
O. 41, R. 33 — Court has no power to 
set aside: decree of Lower Court when it 
finds that the appeal on its own merits 
cannot succeed ; (May) 249 
O. 43, R. 1 (c) — See Ibid, O. 41, R. 23 
(All) (Feb) 93 
—oO. 43, R. 1 (k) — See Ibid, O. 22, R. 3 
(May) 237 
— O. 47, R. 1 — See Municipalities — 
U. P. Municipalities Act (1916), S. 321, 
Proviso (Apr) 189 B 


Constitution of India, Pre. — See Inter- 
pretation of Statutes (Dec) 596 D, E (FB) 


~Art. 5 — See 
(1) Ibid, Art. 7 (Jan) 44 A; 
. ‘(Jul) 364 B 
(2) Citizenship Act (1955), S. 9 
(Jan) 44 B 
Arts. 5 and 394 — Expression “at the 
commencement of this Constitution” in 
Art. 5, meaning of (Jul) 364 C 
Art. 7 — See also Citizenship Act 
(1955), S. 9 ` (Jan) 44 B 
—Arts. 7, 5 and 394 — Migration to 
Pakistan in 1949 — Article 7 attracted 
(Jan) 44 A 
Art. 7 — “Migrated” — It means go- 
ing from one place to another whether 
or not with any intention of permanent 
residence in the latter place 
(Jul) 364 A 


Arts. 7 and 5 — Art. 7 overrides 
Article 5 and therefore if a case comes 
within the purview of Article 7 assistance 
cannot be derived from Article 5 and such 
a person cannot be held to be a citizen of 
India (Jul) 364 B 
Art. 12 — Life Insurance Corporation 
of India — Though comes within defini- 
tion of State for purposes of Part III is 
not an Office of Central Government 

(Oct) 517 G 


























Art. 14 — See also 

(1) Civil P. C. (1908), S. 115 
(Oct) 523 A, B (FB) 
(2) Motor Vehicles Act (1989), S. 68-G 
(Sep) 419 C 
(3) Tenancy Laws — U, P. Consolida- 
tion of Holdings Act (1954), S. 4 _ 
(Jul) 382 A 
(4) Tenancy Laws — U. P. Consolida- 
tion of Holdings Act (1954), S. 9 (2) 
(Jul) 382 B 
«2 U. P. Electricity Duty Act (1952), 
(Jan) 33 A 


ae U. P. High Court (Abolition of 
Letters Patent Appeals) Act (1962), 
S. 4 (Dec) 595 B (FB) 


Arts. 14 and 19 (6) — Auction sals of 








Borang trees in Government roscrved 
forest confined only to pencil, and slat? 
manufactures — Auction is illazai 

(Jan) 3? 











10 œ~ 
Constitution of India (contd.) ; 
‘Art. 14 — Reservations in Govern- 





ment Medical Colleges for girls and candi- 
dates belonging to hill and rural areas do 
not suffer from vice of discrimination 
(Jun) 295 A 
‘Arts. 14, 19 (1) (g) — Public auction 
of State owned reserve forest borang 
trees confined exclusively to manufac- 
turers of pencils and slates — No contra- 
vention of Art. 14 or 19 (1) (g) 
(Jul) 337 
Art. 14 — U. P. Intermediate Educa- 
tion Act (1921) — Regulation 33 fixing 
minimum 14 years as a term of eligibility 
to High School examination — Regulation 
hit by Art. 14 i (Jul) 345 
Art. 14 — Rights and liabilities creat- 
ed in pursuance of acquisition proceedings 
prior to Constitution —- Validity of the 
same if can be challenged after Constitu- 
tion - (Oct) 468 D 


Art. 14 — Classification of Nazul 
Lands on basis of its use for commercial 














or residential purpose for granting re-- 


newal of leases — Not violative of Art. 14 


(Oct) 516 E 
-——Art. 14 — Admission in medical col- 
leges — No minimum qualifying marks 


for candidates from Uttarkhand — Classi- 
fication is unreasonable (Nov) 592 B 
——Art. 14 — Retrospective effect 

` (Dec) 647 C 
———Art. 14 — Para. 10 of schedule to 
U. P. Town Improvement Act end Para- 
graph 10 of II Schedule to U. P. Nagar 
Mahapalika Adhiniyam, 1959, are hit by 
Art. 14 (Dec) 647 D 
-———Art. 15 (3) and (4) — See Ibid, Art. 14 

(Jun) 1295 A 
Art. 15 (4) — Reservations of 49 per 
cent of seats in medical college do not 
transgress the limits of reasonability 





(Jun) 295 B 


Art. 15 (4) — Reservation for social- 
ly and educationally backward classes — 
Reservation of seats in Medical Colleges 
for candidates from rural and Hill areas 
— Validity (Nov) 592 A 
Art. 16 — In determining reasonabi- 
lity of reservation of seats in educational 








institutions, seats provided for the nomi- - 


nees of the Central Government cannot 
be taken into consideration (Jun) 295 C 
Art. 19 — See also Ibid, Art. 14 
(Jan) 37 
Art, 19 (1) (f) and (g) — See Forward 
Contracts (Regulation) Act (1952), S. 14-A 
(1) (Apr) 205 
Art. 19 (1) (g) — See Ibid, Art. 14 
(Jul) 337 
Art, 133 (1) (a) — Value of subject- 
matter in dispute — In grant of a probate, 
property bequeathed is not a subject- 
matter in dispute _ ; (Ji an)9 A 
Art. 133 (1) (b) — Order granting pro- 
bate involving claim of more than Rupees 


` 




















SUBJECT INDEX, A.I. R. 1973 ALLAHABAD ~. 


Constitution of India (contd.) 

20,000/- — Person seeking to challenge 
order is entitled to certificate under Arti- 
cle 133 (1) (b) (Jan) 9 B 
Art. 133 (1) (ec) — Finding recorded 
by High Court only a finding ot fact and 
no substantial question of law of general 
importance involved — Art, 133 (1) (o) 
not attracted (Jan) 9 C 
Art. 225 — See U. P. High Court 
(Abolition of Letters Patent pecan Act 
(1962), S. 4. (Dec) 596 A (FR) 


——Art. 226 — See also 








(1) ae P. C. (1908), O. 23, R. 1 (2) and 
3) (Apr) 195 

(2) Civil P. C. (1908), O. 41, R. 2 
(Aug) 397B 


(3) High Court Rules and Orders — 
Allahabad High Court Rules, Ch. V, 
R.10 (Feb) 84 

(4) U. P. High Court (Abolition of Let- 


ters Patent Appeals) Act (1962), 
S. 4 (Dec) 596 A (FB) 
Art. 226 — Inquiry into use of un- 





fair means by student in examination hall 
— Principles of natural justice apply 
(Jan) 1 A (FB) 
Art. 226 — Student using unfair 
means at examination — Punishment of 
cancellation of examination — Interfer~ 
ence (Jan) 1 B (FB) 
Art. 226 — New plea — When can be 
taken f (Mar) 141 A 
——-Art. 226 — Petition under — Proċe- 
dure — Abatement (Mar) 146 
——Art. 226 — Writ petition — Proce~ 
dure — Question of law not taken in 
counter-affidavit, if can be raised 














f (Apr) 187 A 
Art. 226 — Ground involving mixed 
question of fact and law whether can be 
raised (Apr) 214 D 
Art. 226 — Powers under — Exercise 
of (May) 272 B 





Art. 226 — Bar of res judicata — Plea 
raised in earlier petition but not pressed 
— Plea cannot be allowed to be raised in 
second or subsequent petition inter partes 





(Jun) 287 A 

Art. 226 —- Power of High Court to 
issue writ of certiorari —- Certiorari, if 
can be issued against Committee of 
Management of Central Co-operative 
Bank (Jul) 348 A 


Art. 226 — Alternative remedy —— An 
alternative remedy is not an absolute bar 
to granting a relief under Article 226 of 
the Constitution (Jul) 348 D 
——Art. 226 — Erroneous concession of 
law as to maintainability of petition by 
petitioner’s counsel — Whether binding 
in writ appeal (Aug) 397 A 
Arts. 226, 227 — Plea as to non-join~ 


der of parties cannot be raised for the 
first time in Writ Petition (Sep) 435 B 
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Constitution of India (contd.) 
——Art. 226 — Petitioner not extremely 
negligent in prosecution of his case be- 
fore Board of Revenue — Consideration 
of his petition on merits — Permissibi- 
lity (Sep) 452 C 
—aArt. 226 — Jurisdiction of Taxing 
Officer under Section 5 of Court-fees Act, 
whether judicial — Issue of certiorari and 
mandamus (Oct) 480 B (FB) 
——Art. 226 — Error of law — Rent Con- 
trol — Powers of High Court 

(Oct) 505 A 
——Art. 226 -- Principles of natural jus- 
tice —- Personal hearing not necessary re- 
quirement (Oct) 516 B 
——Art. 226 — New ground — Ground 
not raised in petition — Respondent hav- 
ing no opportunity to explain — Ground 
cannot be raised at the stage of hearing 


(Oct) 516 C 
——Art. 226 — Locus standi to maintain 
petition (Oct) 516 D 
——~Art. 226 — Administrative order — 
Order not purporting to affect right of 
petitioner — No question of giving op- 


portunity of ‘being heard arises before 
making order (Oct) 516 F 


——Art, 226 — Certiorari — Using unfair 
means at the examination — Denial of 
opportunity to meet the charge vitiates 
the finding (Nov) 537 


——Art. 226 — When necessary, even 
condonation of delay under S. 5, Limita- 
tion Act can be quashed under 

(Nov) 552 A 
——Art. 226 — Bias can be patent from 
the manner in which quasi-judicial au- 
thority conducts the case (Nov) 552 C 


——Art. 226 — Manifest error of law — 
Order of Consolidation authorities in dis- 
regard of Civil Court decree (Dec) 654 
——Art, 227 — See Ibid, Art. 226 
(Sep) 435 B 
——Art. 245 — See Tenancy Laws — 
. P. Consolidation .of Holdings Act 
(1954), S. 9 (2) (Jul) 382 B 
Art. 246 — Overlapping entries in 
different legislative lists — Interpretation 
i (Dec) 596 C (FB) 
——Art, 254 (2) — See U. P. Electricity 





(Temporary Powers of Control) Act 
(1947), S. 3 (Feb) 74 
——Art. 265 — A provision for imposi- 


tion of a licence fee does not necessarily 
lead to the conclusion that the fee must 
be only for services rendered 
{Apr) 187 B 
——Art. 358 — Executive action during 
proclamation of emergency taken under 
an invalid pre-emergency legislative pro- 
vision — Article 358 does not apply 
(Apr) 200 
——~—Art. 394 — See Ibid, Art. 5 - 
(Jan) 44 A: 
(Jul) 364 C 


Constitution of India (contd.) 
—~ Sch. 7, List 1, Entry 78 — See U.P. 
High Court (Abolition of Letters Patent 
Appeals) Act (1962), S. 4 

(Dec) 596 A (FB) 


——Sch. 7, List 1, Entry 95 — See U.P 
High Court pres e Letters Patent 
Appeals) Act (1962), S 

fec 596 A (ŒB) 


Sch. 7, List 2, Entry 3 — See U. P. 
High Court (Abolition Pa Letters Patent 
Appeals) Act (1962), S. 

p 596 A ŒB) 


—Sch, 7, List 2, Entry 18 — See U. P. 
High Court (Abolition of Letters Patent 
Appeals) Act (1962), S, 4. 
(Dec) 596 A (FB) 
Sch. 7, List 2, Entry 65 — See U. P. 
High Court (Abolition of Letters Patent 
Appeals) Act (1962), S. 4 
(Dec) 596 A (FB) 
—Sch. 7, List 3, Entry 13 — See U, P. 
High Court (Abolition of Letters Patent 
Appeals) Act (1962), S. 4 
(Dec) 596 A ve 
—Sch. 7, List 3, Entry 46 — See U, 
High Court (Abolition of Letters ee 
Appeals) Act (1962), S. 4 
j (Dec) 596 A (FB) 
Contempt of Courts Act (32 of 1952), S. 1 
— Contemner making most flagrant and 
offensive allegations against a magistrate 
and defending the same instead of show- 
ing any remorse commits gross contempt 








(Jul) 369 
—S. 4 — See Ibid, S. 1 (Jul) 369 
Contract Act (9 of 1872), S. 6 (2) — If 


there is an express refusal ‘to accept the 
proposal the proposal stands revoked 

(May) 263 B 

——S. 10 — Contracts — Benami is not 

Strictly applicable to contracts 

(Feb) 63 D 

S. 21 — Mistake as to any law — Ef- 

(Jun) 288 C 

S. 23 — See Houses and Rents — 

U. P. (Temporary) co of Rent and 

Eviction Act (1947), S. (Jul) 324 

S. 30 — Wagering one — Tran- 

sation relating to third party Insurance 

does not tantamount to wagering contract 

(Jul) 357 G 

—S. 55 — Time would be essence of a 

contract agreeing to reconvey within a 





fect 











definite term (Jan) 16 A 
S. 56 — Performance of contract þe- 

coming impossible -—- Meaning 
(Nov) 529 B 


S. 62 — A contract agreeing to re- 
convey is not repudiated merely because 
the vendee has transferred the property 
to a third party (Jan) 16 B 


— S. 211 — Agents — Re-sale by agent 
of goods purchased on behalf of principal 
on principal’s refusal — Notice to princi~ 
pal before re-sale not necessary 

(Jun) 362 
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Contract Act (contd.) x 

-———§, 213 — Liability of deceased agent’s 

legal heir (May) 260 
CO-OPERATIVE SOCIETIES 


—U. P. Co-operative Societies Rules 
(1968), R. 86 — See Ibid, R. 453 (k) 
: (Jul) 348 B 
~——R. 87 — See Ibid, R. 453 (k) 
- (Jul) 348 B 
———Rr. 453, 454 — Reasonable opportu- 
nity for removal from membership 
_ (Jul) 348 C 
——Rr. 453 (k), 87, 86, 454 — Disqualifi- 
cation as a delegate when can be said to 


have been incurred (Jul) 348 B 

——R, 454 — See 
(1) Ibid, R. 453 (Jul) 348 C 
(Jul) 348 B 


(2) Ibid, R. 453 (k) 


Court-fees Act (7 of 1870) 
See under Court-fees & Suits Valua- 
tions. 


COURT-FEES AND SUITS VALUATIONS 


—Court-fees Act (7 of 1870), S. 5—See 
also Constitution of India, Art. 226 
(Oct) 490 B (FB) 
——S. 5 — Formation of opinion as to im- 
portance of question regarding Court-fee 
-—— Duty of Taxing Officer — Scope of sec- 


tion (Oct) 490 A (FB) 
-———5S, 7 (iv) (a) and Sch. II, Art. 17 (iii) 
(UP) — Suit for declaration and injunc- 
tion — Relief of injunction independent 
-— Court-fee (Apr) 223 
——§. 7 (ivA) (U. P.) — ‘Instrument se- 
curing property’ — Document executed 


by benamidar declaring that he is bena- 
nidar does not come within the expres- 
sion (Jun) 313 
-——-§, 13 — Remand in appeal under 
O. 41, R. 23, C. P. C. — Appellant is en- 
titled to certificate under S. 13 


(Apr) 174 B 
——Sch. I, Art. 17 (iii) (UP) — See Ibid, 
S. 7 (iv) (a) (Apr) 223 


——Sch. II, Art. 17 (vi) — Subject-matter 
incapable of valuation (Jun) 315 
Sch, II, Art. 17 (vii) (U. P.) — Sub- 
ject-matter incapable of valuation 

(May) 228 





Criminal Procedure Code (5 of 1898), 
S. 149 — See Penal Code (1860), S. 105 
(Feb) 85 B 
Customs Act (52 of 1962), S. 110 (2) 
Seizure — Period for giving show cause 
notice cannot be extended without giving 
opportunity of hearing (Sep) 433 
Customs (U. P.) — See T. P. Act (1882), 
S. 2 (c) (Apr) 162 A 
Liability for ‘Zare Chaharum” — 
Vendor as well as vendee are both liable 


— Payment can be recovered from either 
(Apr) 162 B 


Deed — Construction — Surrounding cir- 
cumstances — Subsequent conduct of the 


parties (May) 234 A 
Defence of India Act (51 of 1962), S. 1 (3) 
(a) and (b) — Notification issued during 


emergency for fixing rates for stage car- 

řiages is not saved by clause (a) after the 

emergency is over nor by clause (b) 
(Jan) 30 


Easements Act (5 of 1882), S. 4 — User of 
land for sitting and sleeping purposes 
whether an easement (Feb) 98 
- S. 15 — -Light and air enjoyed as of 
right openly without interruption for 20 
years — Easement becomes absolute 


(Sep) 462 
EDUCATION 


—Agra University Act (8 of 1926), S. 28 
— Ordinances framed under — Regn. 11 
— Provision admitting to medical colleges 
candidates from Uttarkhand Division ir- 
respective of marks obtained by them 
violates Regn. 11 (Nov) 592 C 


—U. P. Education Code. (1936), Pr. 143 (i) 
— Jurisdiction of District Inspector of 
Schools in respect of salary payable to 
teacher of recognised institution 

(Nov) 587 A 
—U. P. Intermediate Education Act (2 of ° 
1921), See Constitution of India, Art. 14 
(Jul) 345 
—S. 15 — Use of a palm of the hand or 
the desk for rough work — Examinee if 
can be punished for ‘using of unfair 








means’ (Jan) 27 

S. 16-D (4) — Control over manage- 
ment of college — Opportunity of expla- 
nation . (Sep) 458 A 





S. 16-D (4) — Order appointing Au- 


thorised Controller must be speaking 
order (Sep) 458 B 
——Ss. 16-E and 16-F — Restrictions 
under sections against appointment of 


teacher not qualified according to regula- 
tions — Applicability (Nov) 587 B 
S. 16-F — See Ibid, S. 16-E 

(Nov) 587 B 
—U. P. Intermediate Education (Amend- 
ment) Act (29 of 1972), S. 16-D (3) — 
Action under — Notice to management to 
explain non-compliance with directions 
is a condition precedent for (Nov) 579A 
S. 16-D (5-A) — Jurisdiction to act 








under — Arises only if recommendation 
under sub-section (3) is validly made 
` ; (Nov) 579 B 


—U. P. Intermediate Education Regula- 
tions, Regns. 24, 26, 28 — Termination of 
services —- Procedure (Jun) 287B 
Reg. 26 — See Ibid, Regn. 24 

(Jun) 287 B 


— Reg, 28 — See Ibid, Regn. 24 
(Jun) 287 B 
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Electricity Act (3 of 1910), S. 24 (1) — 
There is no ‘Neglect to pay’ where omis- 
sion or refusal to pay is not without rea- 
sonable cause (May) 263 C 


pear Supply Act (54 of 1948), S. 57 
—- See U. P. Electricity Supply (Tempo- 
rary Powers of Control) Act oe p F 
Feb 

——S, 57-A — See U. P. Electricity (Tem- 
porary Powers of Control) Act ao ee 
Evacuee Interest (Separation) Act (64 of 
1951), S. 10 (a) (iii) — See Contract Act 
(1872), S. 56 (Nov) 529 B 
»—S. 11 — Evacuee having undivided 
share in property — Vesting of 

(Nov) 529A 
Evidence Act (1 of 1872), S. 3 — Circum- 
stantial evidence — Only inference from 
proved facts cannot be one of guilt 

(Oct) 513 

~—S. 13 — See T., P. Act (1882), S. 2 (c) 

(Apr) 162 A 
Ss. 16, 114, Illus. (f) — Issue of re- 
gistered postal notice as to termination of 





tenancy — Endorsement of ‘refused’ by 
postman —- Presumption as to service 
(Jan) 24 A 
———-S, 65 (e) — See ‘Civil P. C. (1908), 
Ss. 100-101 (Feb) 99 B 


——S. 92 — See Deed — Construction 
(May) 234 A 
-—-S. 102 — See Houses and Rents 
U. P. (Temporary) Control of Rent and 
Eviction Act (1947), S. 3 (i) (a) 
; (May) 229 A 
——S, 114 — Presumption about posses- 
sion of an open piece of land (Jul) 328 E 


——S, 114 — Non-production of docu- 
ments — Adverse inference 
(Nov) 582 B 
—-S, 114 (e) — Tahsildar granting per- 
mission to sue under S. 3 of U. P. Rent 
Control Act — He is presumed to have 
been authorised by District Magistrate 
À (Jan) 24C 
—-S. 114, Illus (f) — See Ibid, S. 16 
(Jan) 24 A 
———S, 115 — See also Arbitration Act 
(1940), S. 33 (Feb) 49 C 


—-S, 115 — Plea of estoppel — No foun- 
dation for estoppel laid in plaint nor any 
issue regarding same raised in plaint — 
Plea cannot be raised for first time in 
second appeal (Feb) 89 B 
S. 115 — Consent decree, if operates 
as estoppel by conduct (Jul) 378 C 
——5, 115 — Estoppel — Applicability 
(Sep) 442 
Foreigners Act (31 of 1946), S. 2 (before 
amendment) — See Citizenship Act (1955), 
S. 9 (Jan) 44 C 
——§S. 14 {as amended by Act 11 of 
1957) — See Foreigners Order (1948), 
Para. 7 (Jan) 44 D 





` passed 


F oreigners Order (1948), Para 7 — Foreig- 
ner coming to India — Failure to obtain 
residential permit — Contravention of 
para 7 (Jan) 44D 


Forest Act (16 of 1927), S. 23 — See Con- 
stitution of India, Art. 14 (Jan) 37 


Forward Contracts (Regulation) Act (74 of 
1952), S. 3 — See Ibid, S. 14-A (1) 
(Apr) 205 
——S. 4 (f) — See Ibid, 14-A (1) 
(Apr) 205 
——S. 14-A (1) — Commission can direct 
the association not to trade without its 
prior approval in any commodity even if 
it is not mentioned in registration certifi- 
cate (Apr) 205 
General Clauses Act (10 of 1897), S. 9 — 
See T. P. Act (1882), S. 106 (Mar) 154 
——S. 10 — See T, P. Act (1882), S. 106 
; (Mar) 155 
Gold Control (Licensing of Dealers) Rules 
(1969), R. 2 (b) — Licence for purchase 
and sale of gold ornaments — Grant of 
(Apr) 182 A 
——R. 2 (b) (f) — Considered recommen- 
dation of Superintendent for issue of 
licence cannot be rejected on mere ground 
of existing number of licensees being suf- 
ficient (Apr) 182 B 
——R, 2 (b) (f) — Applicant for licence 
is not required to volunteer evidence of 
his experience as a salesman 
(Apr) 182C 
Goods Tarrif No. 31 — R. 192 — See Rail- 
ways Act (1890), S. 80 (Jun) 303 A 
Guardians and Wards Act (8 of 1890), 
S. 17 — Sister if unsuitable to be guard~ 
ian of her minor brother (Mar) 127 


S. 25 — Order under — When can be 
(Sep) 441 
HIGH COURT RULES AND ORDERS 
—Allahabad High Court Rules, Ch. V, 
R. 10 and Ch. XXII, R. 1 — Requirement 
of Ch. XXII, R. 1, does not apply to a 
vacation Judge — He can dismiss a writ 





petition summarily (Feb) 84 
——Ch, XXII, R. 1 — See Ibid, Ch. V, 
R, 10 (Feb) 84 


Hindu TAN — Religious and charitable 
endowments — Right of shebait 
(May) 238 A 


Hindu Marriage Act (25 of 1955), S. 19 — 
Intention of the parties to reside as hus- 
band and wife at a place will determine 
jurisdiction of the Court and not the 
period of their stay (Feb) 94 
——S. 23 (2) — Effort at reconciliation is 
to be made by the court right from the 
start of the case (Apr) 203 A 
——S. 23 (2) —- Effort for reconciliation 
cannot be given up merely because the 
counsel had stated that there was abso< 
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Hindu Marriage Act (contd.) 
lutely no chance for reconciliation 
. (Apr) 203 B 
——S, 23 (2) — An endeavour at re- 
conciliation is possible only when both 
the parties appear in person 
(Apr) 203 C 
—S. 23 (2) — Reconciliation — Court 
must endeavour at reconciliation 
(Apr) 203 D 
Hindu Succession Act (30 of 1956), S. 14 — 
Effect of, on alienation by widow 
(Sep) 439 
——Ss. 25 and 27 — Disqualification of 
nurderer to succeed (Aug) 397 D 
—S, 27 — See Ibid, S. 25 (Aug) 397D 
+ HOUSES AND RENTS 


—U. P. Cantonments (Control of Rent and 
Eviction) Act (10 of 1952), S. 14 — T. P. 
Act (1882), S. 108 ($) — Laridlord if bound 
to repair premises let out — Tenant whe- 
ther a wilful defaulter if he pays rent de- 
ducting the cost of. repairs (Jan) 26 


-—U. P. Temporary Control of Rent and 
Eviction Act (3 of 1947), S. 2 — ‘Accom- 
modation’ — Land surrounded on three 
sides by boundary walls cannot be said to 
‘be ‘accommodation’ within meaning of the 
Act (Apr) 165 B 
—S. 2 (g) — ‘Tenant’ The term 
‘tenant’ in Section 2 (g) does not include 
persons enjoying benefit of contract of 
lease as assignees (Apr) 217 B 
——S, 3 — See also i i 
(1) Constitution of India, Art. 226 `? 
f (May) 272 B; 
ty (Oct) 505 A 
(2) Evidence Act (1872), S. 114 (e) 
: (Jan) 24 C 
—S. 3 — Finding that a certain building 
or part of a building was or was not con- 
structed ‘on or after 1-1-1951 cannot be 
interfered with in second appeal 
(Feb) 89 A 
——S, 3 — “Accommodation” Plots 
taken on lease from the Municipal Board 
— Lessees erecting wooden stalls thereon 
— Not accommodation (Feb) 111A 


——S. 3 — In a suit for ejectment of a 
tenant a compromise decree can be valid-~ 
ly passed, under O, 23, R. 3, Civil P. C. 

, (Jul) 324 
——S, 3 — District Magistrate requisi- 
tioning premises in occupation of tenant 

. i : {Sep) 422 
-——S. 3 — Licensee continuing to be in 
possession even after revocation of license 
— One only of the Co-owners if entitled 
to sue for eviction (Oct) 511 B 
S. 3 — Ejectment on ground that de- 
fendant was a tenant -—- A decree for 
ejectment if can be passed even though 
tenancy is not proved . (Oct) 511 C 
——S, 3-— Permission to evict tenant — 
Grounds _-..- (Oct) 516 A 


— 





Houses and Rents—U. P. Temporary Con- 
trol of Rent and Eviction Act (contd.) 
S. 3 (1) (a) — Tender of arrears of 
rent to lawyer who issued notice of de- 
mand — Tender valid (Jan) 31 
——S. 3 (1) (a) — Default in payment of 
rent (Mar) 128 
——S. 3 (1) (a) — Suit for eviction against 
tenant and _ sub-tenant Sub-tenant 
claiming to be tenant — Burden of proof 

; (May) 229 A 
——S. 3 (1) (a) — Termination of tenancy 
— Stage at which notice under S. 106, 
T. P, Act can be served (Nov) 568 
—S. 3 (1) (e) — Eviction of tenant for 
sub-letting under — Sub-letting prohibit- 
ed under S. 7 (3) — What amounts to 





od (Apr) 217 € 
——S. 3 (1) (e) — Eviction for sub-letting 
under — Provisions of Section 108 (i), 


T. P. Act if can be considered 
: (Apr) 217 D 
—S. 3 (1) (c) — Material alteration of 
accommodation — Alterations having the 
effect of altering form and structure of 
premises are material alterations 

(Nov) 582 A 
—Ss. 7 (2) and 7-A — For purposes of 
allotment, unauthorised occupation does 
mot remove legal vacancy (May) 247 

—S. 7 (3) — See Ibid, S, 3 (1) (e) 
i (Apr) 217 C 

——S. 7-A — See Ibid, S. 7 (2) ; 
(May) 247 
——S. 7-F — Revision — Death of a 
party pending — Effeet (May) 272 A 
——Ss. 7-F and 16 — Validity of order 
of Govt. under S. 7-F cannot be challeng-~ 
ed in ordinary Civil Court even if it is a 
non-speaking order (Sep) 445°A 

—S. 16 — See also Ibid, S. 7-F 


(Sep) 445 A 
—S, 16 — Powers under — Commis- 
sioner reviewing his own order — Lega- 
lity (Jan) 24 B 


—U. P. Urban Buildings (Regulation of 
Letting, Rent and Eviction) Act (13 of 
1972), S. 43 (2) (m) — “Revision pending 
immediately before the commencement of 
the Act” (Oct) 505 B 





Imports Control Order (1955), R. 10-C' — 
Controller’s power under — He is not 
bound by Para, 94 of administrative in- 
structions ; (Feb) 102 
Income-tax Act (11 of 1922), S. 10 (4) {b) 
Payment of salaries, allowances etc. to 
partner of firm — Bar against under, 
when applies (Nov) 532 (FB) 
Interpretation of Statutes — Legislative 
proceedings — Use of (Dec) 596 D (FB) 
——Punctuation marks — Use of ; 
(Dec) 596 E (FB) 

——Retrospective effect — See Tenancy 
Laws — U. P. Zamindari Abolition and 
Land Reforms Act (1951), S. 3382 | . 
(Apr) 174 A 


+ tae 
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Interpretation of Statutes (contd.) 
——Retrospective operation —- See Ten- 
ancy Laws — U. P, Zamindari Abolition 
and Land Reforms Act (1951), S. 209 (2) 
{Aug) 400 
——Use of heading, Statement of Objects 
and Reasons and Preamble 
(Dee) 596 F (FB) 


Land Acquisition Act (1 of 1894), S. 4 — 
See U. P, Town Improvement Act (1919), 
S, 36 (May) 240 A 
—Ss. 4 (1), 6 (1) — Notifications under 
not giving correet locality in which land 
is situate — Notifications are invalid — 
Defect not curable (May) 269 A 
—S, 6 — See also U. P, Town Improve- 
ment Act (1919), S. 36 (May) 240 A 
—S, 6 — The land stands divested from 
jts erstwhile owners when S. 6 notifica-< 
tion has been issued and possession of 
fand has also been handed over 


eb) 85 A 


——S, 6 ¢1) — See ibid, S, 4-41) 

(May) 269 A 
=—S, 17 (1) [As modified by Parishad 
‘Act (1 of 1966)) — S. 17 (1) Is applicable 
to all land and is not confined to waste or 
arable land {Mar) 132 D 
Land Acquisition (Amendment and Vali- 
dation) Act (13 of 1967), S. 4 (2) — See 
U, P, Avas Evam Vikas Parishad Adhini< 
yam (1965), S, 32 (2) (Mar) 132 € 
Letters Patent (All), CI, 10 — See U. P, 
ree ait ne 4 (1962), S. 4 of Letters Patant 

ppe 8. 

f Deej 596 A (FB) 
~C], 15 = A plea raising mixed ques- 
fion requiring several facts cannot be al- 
owed for the first time in the speeial 
appeal Web) 61 B 
Limitation Act (9 of 1908), S, 24 — Ap« 
plieability — Cause of action ~ Meaning 
of (Feb) 101 
——Ari, 106 — Firm mot dissolving — 
Some of its partners only retiring— Suit 
for recovery of certain amounts by re~ 
tired partners — Axt, 120 and not 106 
applies (Jun) 316 D 
——Art, 136 —-A suit based on title by. 
a landlord against a tenant denying his 
title y gemea by. Art, 138 and not by 
Art, 1 (Feb) 105 A 
sale is 136 e= The word “is” in the 
third column is also to be construed as 
twas” « Limitation would not start 
when defendants’ possession becomes 
adverse {Beb) 105 € 


— Allegations of feari being dispos- 
sessed by defendants before suit — Whe- 
ther Art, 142 or Art, 144 applies . 

(J Le 328 D 
—Ari, $44 — See Ibid, Art. 1 

(J ai) 328 D 


-——Arf. 148 — Usufruectuary mortgage 
of occupancy holding — Expiry of period 





15 


Limitation Act, 1908 (contd.) 
for redemption — Equity of redemption 
whether extinguishes (Keb) 72 
——Art, 178 — Applicability 
(Oct) 476 B (FB) 
——Art, 178 — Starting: point of limita- 
tion under — Mere signatures óf coun- 
sel of parties on award, if amounts to 
service of notice (Oct) 476 € (FB) 
Limitation Act (36 of 1963), S., 5 — See 
also Constitution of India, Art, 226 
(Nov) 552 A 
nS, Fs Benefit of extension of time 
under S, 5, when available _ 
(Ful) 378 A 


o——-Art, 24 — Limitation for a suit for 
wateable distribution starts from the date 
of confirmation of sale and not from the 
date of sale itself (Jan) 29 
———-Arts, 64-65 — Adverse possession — 
Possession of transferee of occupancy 
ey rights under an illega’ .'e deed 

adverse and not permissive -» the 
transferor (A<) 201 
wom Art, 137 — Delivery of possession 
under void execution sale — Suit to re- 
gover possession filed within three years 
of dispossession is within time 


(Nov) 542 A 
Malomedan Law — Gift — Undivided 
share in house — Doctrine of Mushaa if 
applies Feb) 54 A 
-Partition — Co-sharers — Some - eo- 
sharers discharging outstanding debts of. 
deceased e- Adjustment in regard to 
those debts, (Feb) 54 B 
~——-Wakf — Valid wakf amongst Shighs, 
what constitutes (Jul) 328 C 


Mirzapur Stone Mafial Act (5 of 1886), 

S. 6 — See Constitution of India, Art. 265 

(Apr) 187 B 

Motor Vehicles Act (4 of 1939), Ss, 2 (24) 
and 2 (28-A) — See bid, S, 48 

(Feb) 96 


au, 43 (1) — See Defence of India Act 
(1962), S. 1 (3) (a) and (b) (Jan) 30 
——S, 48 — Grant of stage carriage per- 
mit — Publie place — Meaning of 
(Feb) 96 

mmia S, 68-C -— Siate Transport Under- 
faking is statutoxy entity distinct from 
State Govt, (Apr) 214 A 
~———§S. 68-C and S. 6383-E — State Trans- 
port Undertaking framing scheme under 
$. 68-C — Objections under S. 68-E not 
disposed of —~ Undertaking still can can- 
eel scheme by notification (Apr) 214 B 
——S, 68-D (2) — Order of Transport 
Minister cancelling scheme is not order 
of State Government unless Minister 
was authorised by State Government 

{Apr) 214 C 
-——S, 68-5} — See Thid, S, 68-c 


: (Apr) 214 B 
oS, §68-F — Words 


“for a limited 
period’ meaning of — Renewed permit 


_ ment Act held attracted 


f 
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ceases to be effective on publication of. 


Scheme under S. 68-D (3) (Sep) 419 A 
——S. 68-G — Sub-section (2) is comple- 
mentary to sub-section (1) and not inde- 
pendent of it (Sep) 419 B 
68-G — Provision for grant of 


oe 
"be 


compensatory permit not hit by Art. 14 © 


(Sep) 419 C 
—-5S. 94 — See also Contract Act (1872), 
S. 30 (Jul) 357 G 
——S, 94 — Third party insurance — 
Insurable interest —- Who can effect in- 
surance (Jul) 357 B 
——S, 96 — Whether a plea that a’ re- 
gistered owner of a vehicle is not the 
real owner and he has no insurable inte- 
rest can be taken by the insurer? (Qua< 
ere} (Jul) 357 C 
—S. 96 (2) — Defences (Jul) 357 D 
——S, 96 (5) — Material fact — Disclo- 
sure of real owner to the Insurer is not 
material fact (Jul) 357 F 


MUNICIPALITIES 


—WU. P. Municipalities Act (2 of 1916), 
S. 8 (1) (a) — “And acquiring land for 
that purpose”. — Interpretation of 

_ (Oct) 468 A 
——§. 8 (1) (a) — Acquisition for pur- 


pose of laying out new public streets and. 


for construction of buildings and their 
compounds — S, 66 of Town Improve- 
(Oct) 468 C 
——S§, 8 (1) (m) — Acquisition of lands 
for laying out new streets and to provide 
building sites — S, 8 (1) (m) if attracted 

(Oct) 468 B 
——§, 321, Proviso — Review — Order 
must be passed within three months 
from the date of original order i 

(Apr) 189 A 
——S§,. 321, Proviso — Review — Order 
of review must state reasons for exercis- 
ing power (Apr) 189 B 
—S, 326 — Suit against Municipality 
— Notice before suit — Service of notice 
not restricted to cases arising out of con- 
tract only (Feb) 111 E 


—U, P. Nagar Mahapalika Adhiniyam 
(2 of 1959), S. 365 (4) — Continuation of 
old scheme instead of framing a new 
scheme under Chapter 14 :— Not violative 
of Art. 14 s (Dec) 647 B 


‘9, 372, Proviso — Tribunals demand 


for costs in proceeding befora it — Pro- 
priety (Jan) 23 A 
——Sch. II, Para 10 — See Constitution 
of India, Art, 14 (Dec) 647 D 





Negotiable Instruments Act (26 of 1881), 
S. 78 — See Civil P, C. (1908), O. 1, R. 10 
(Nov) 547 A 


——S, 118 (g) — See Civil P, C. (1908), 
. 20 f ae (Jul) 368 
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Oaths Act (10 of 1873), Ss. 9 and 11 — 
Offer by guardian or next friend of minor 
to be bound by statement on special 
oath — Suet See if binds the 
minor conclusively (Sep) 464 A 
——S, 11 — See Ibid, S. 9 (Sep) 464 A 


PANCHAYATS 


—U. P. Kshettra Samiti and Zila Pari- 
shads Adhiniyam (33 of 1961), S, 39 (4) 
— Selection for the post of Kar~Nirik- 
shak — Mukhya Adhikari can validly sit 
in the Selection Committee making selec 
tions (Apr) 224 A 
—S. 45 (1) (b) — Term of member 
nominated by Karya Samiti does not come 
to an end automatically on the expiry 
of one year (Apr) 224 B 


—U. P. Panchayat Raj Act (26 of 1947), 
S. 8 — Territorial jurisdiction of a Gaon 
Sabha taken over by State Government 
— Jurisdiction of Gaon Sabha automati- 
cally ceased (Sep) 403 A 
——S. 66 read with Section 64 — Nyaya 
Panchayat has no jurisdiction to pass a 
decree for rent in respect of a house 

; (Feb} 105 B 


i 





Partition Act (4 of 1893), S. 2 — Sale on 
application under — Validity (Sep) 406 
——S. 4 — Object — Members of family 
are entitled to buy off stranger purcha= 
ser who has become a co-sharer in the 
house (Nov) 548 A 
—S. 4 — "In such manner as it thinks 
fit” — Interpretation of — Principles for 
fixing valuation of plaintiffs share dis- 
cussed (Novy 548 B 


Penal Code (45 of 1860), S. 105 — Police 
are duty bound to taka steps fo protect 
the person and property of the com- 
plainant (Feb) 85 B 


Police Act (5 of 1861), S, 23 — See Penal 
Code (1860), S. 105 (Feb) 85 B 


Provincial Small Cause Courts Act (9 of 
1887), S, 15 (As amended by U. P. Act 
No. 14 of 1970) — Amendment relates to 
procedural matter and ay ek 


tively 340 A 
Railways Act (9 of 1890), Ss, 55, 56 — 
Sale of goods consigned — Condition 
precedent (Jun) 303 C 


—-S. 56 — See Ibid, S. 55 (Juny 303 C 
—-< Ss, 76, 77 — Applicability 

(Jun) 303 B 
—~S. 77 — See Ibid, S. 76 (Jun) 303 B 
——S. 80 — Pre-delivery damage assess- 
ment — Consignee has no right to oe. 

a (Jun) 303 A’ 

-——S, 82-A — R. 6 of Railway Accident 
Compensation Rules -- Compensation for 
loss of earning during hospitalization if 
can be granted (Jul) 342 A 
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Railways Act (contd.) 

S. 82-A — Rule 6 of the Railway 
Accident Compensation Rules — Entries 
in sub-rules relating to compensation — 
‘They must be treated as mutually ex- 





clusive _ (Jul) 342 B 
Registration Act (16 of 1908), S. 17 (1) 
(b) — A document merely recognizing 


title or defining a share on basis of such 

recognition requires no registration 
(Jul) 382 D 

S. 17 (f) — Family. arrangement al- 





ready arrived at between parties does 
not require registration (Mar) 158 A 
‘Specific Relief Act (1 of 1877), S. 9 — 


Suit by co-owner against trespasser for 


possession — Other co-owners not im- 
pleaded — Plea of jus tertii, if open to 
defendant — Relief available to plaintiff 

(Jul) 328 B 
S. 18 (a) — Agreement. to sell pro- 
perty declared to be evacuee property — 
Vendor had already made highest bid in 
auction of property — Vendor had’ im- 
perfect title to property (Sep) 425 
S. 54 — Injunction against co-owner 
— When can be granted (Apr) 170 A 
——-S, 55— Mandatory injunction against 
adjoining owner — Invasion of right to 











"privacy (Nov) 538 
Specific Relief Act (47 of 1963), S. 6 — 
Suit — Meaning of (May) 261 B 

S. 9 — See Civil P. C. (1908), O. 8, 
R. 2 (Nov) 543 B 


S. 20 (4) — tans — Contract enter- 
ed into on behalf of minor by natural 
stuardian'— Competent to contract and 
for benefit of minor — Is enforceable at 
‘the instance of other party (Nov) 543 A 


S. 42 — Declaratory decree — Plain- 
tiff has to show a subsisting right not 
nly on the date of suit but also on the 
‘date of the decree (Mar) 158 B 
S. 42 — A relief, right to which ac- 
<rued after filing the suit is not one 
‘which ought to have been claimed in the 











plaint (Mar) 158 C 
STAMP DUTY 
Stamp Act (2 of 1899) 
See under Stamp Duty, 
—Stamp Act (2 of 1899), S. 2 (16) and 


‘Sch. 12 (U. P.) Article 35 — Lease — Auc- 
tion of tolls — Bid-sheet containing only 
a memo of highest bids is not chargeable 
(Octy 473 (SB) 
——Sch. 12 (U. P.), Art. 35 — See Ibid, 
S. 2 a 6) (Oct) 473 (SB) 


‘Sugarcane (Control) Order (1966), Cl. (3) 
(i) —. Whether the Government, while 
fixing ‘basic price of sugar, took into con- 
sideration all the factors enumerated in 


1973 (All) Indexes/2 (1) (8 pases) 





Sugarcane (Control) Order (contd.) 
clause (3) is a justiciable matter 

(Apr) 190 C 
ETa (3) (i) (d) — When the price of 
the sugar scld in open market show 
downward trend that must be taken into 
consideration by Government while fix- 
ing the basic price of sugar 

(Apr) 190 A 
——Cl. (3) (i) (e) — Fixation of price of 
sugarcane — Factors to be taken into 
consideration (Apr) 190 B 


Tehri Garhwal Bhumi Sambandhi Adhi- 
kar Niyam 
See under Tenancy Laws. 


TENANCY LAWS 


—Tehri. Garhwal Bhumi Sambandhi 
Adhikar Niyam, S. 6 (4) — Words ‘abi- 
bhakt kul ki reet? — Meaning of 

(Nov) 572 
—U. P. Agricultural Tenants (Acquisi- 
tion of Privileges) Act (10 of 1949), Ss. 3, 


3-B, 3-C — Acquisition of bhumidhari 
rights by unrecorded tenant 

(Jun) 288 A 
——S. 3-B — See Ibid, S. 3 (Jun) 288 A 
——S, 3-C — See Ibid, S. 3 (Jun) 288 A 


—U. P. Consolidation of Holdings Act (5 
of 1954), Ss. 4, 5, 6, 7, 8, 9, 9-A and 49 — 
Sections do not violate Art. 14 of the 


Constitution (Jul) 382 A 
——S. 5 — See Ibid, S. 4 (Jul) 382 A 
-——§. 6 — See Ibid, S. 4 (Jul) 382 A 
——S. 7 — See Ibid, S, 4 (Jul) 382 A 
——S. 8 — See Ibid, S. 4 (Jul) 382 A 


——S. 9 — See (1) Ibid, S. 4 (Jul) 382 A 
(2) Ibid, S. 11 (Jul) 378 B 
——S. 9 — Claim of acquisition of sir- 


‘dari rights by adverse possession 


(Nov) 566 
——Ss. 9 (1) (a) and 9 (2) — The word 
‘person’ in Sections 9 (1) (a) and 9 (2) in- 
cludes a Gaon Sabha and the State Gov- 
ernment (Jul) 382 C 
——Ss. 9 (2). and 9-A — Provisions do 
not contravene Art. 14 or any other Arti- 


cle of the Constitution (Jul) 382 B 
——S. 9-A — See (1) Ibid, S. 4 

(Jul) 382 A 

(2) Ibid, S. 9 (2) (Jul) 382.B 

——Ss. 11, 9 — Delay in preferring ob- 

jection under Section 9 — Condonation 


of delay — Power of appellate Court to 
interfere (Jul) 378 B 
——Ss. 12, 48 aid 52 -— Proceedings un- 
der S. 12 before filing revision under 
S. 48 against order passed in appeal — 


Effect (Sep) 411 
——S. 41 — See also Ibid, S. 52 

(Sep) 414 
——S, 41 — Power of.review — Power 
cannot be exercised unless specifically 
conferred 


(Jul) 347 
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Tenancy Laws — U. P. Consolidation of 
Holdings Act (contd.) 

—S. 48 — See also Ibid, S. 12° 

(Sep) 411 
- S. 48 — Extent of revisional juris- 
diction — Admitting of additional evi- 
dence in support of point already raised 
is not barred (Oct) 507 
—S. 49 — See Ibid, S. 4 (Jul) 382 Á 


— S. 52 — See also Ibid; S. 12 








(Sep) 411 
- Ss. 52, 41 — Proceeding — Connota- 
tion of (Sep) 414 





S. 52 (1) and (2) (as amended by Act 
12 of 1965) — Objection under S. 9, pend- 
ing on date of notification under S. 52 
(1) — Dismissal for default — Restora- 
tion — S. 52 (2) will apply (Sep) 416 


—U. P. Imposition of Ceiling on Land 
Holdings Act (1 of 1961), S. 3 (c), (£) and 
(1) — See Ibid, S. 4 (Sep) 409 
Ss. 4, 5 and 3 (c), (£) and (1)—Family 
as tenure holder — Determination of 
ceiling area (Sep) 409 
— S. 5 — See Ibid, S. 4 (Sep) 409 
——Ss, 8 and 8-A — Right to confirma- 
tion of records prepared under — Ma- 
tures when no objections thereto are fil- 
ed within time prescribed by S. 9 (2) 
(Nov) 552 B 
—S, 8-A — See Ibid, S. 8 (Nov) 552 B 
—S. 9 (2) — See Constitution of India, 
Art. 226 (Nov) 552 A 


—U. P. Land Reforms Amendment Act 
(37 of 1958), S 87 (1) — See (1) Tenancy 
Laws — U. Zamindari Abolition and 
Land a Act (1951), S. 182-B 
(Feb) 82 A 
(2) Tenancy Laws — U. P. Zamindari 
Abolition and Land Reforms Act (1951), 
332 . (Apr) 174 A 


—U. P. Land Reforms - (Supplementary) 
Act (31 of 1952), S. 6 (a) (ii) —- Decree in 
favour of person in cultivatory possession 
— Section 6 (a) (ii) is still attracted 
(Sep) 417 
—U. P. Land Tenures (Legal Proceed- 
ings) (Removal of Difficulties) Order 
(1952), S. 2 — Proceedings for reinstate- 
ment to holding under.S. 27, U. P. Ten- 
ancy (Amendment) Act (10 of 1947) are 
legal proceedings under U. P. Tenancy 
Act within S. 2 (Mar) 120 C (FB) 


—U. P. Tenancy Act (17 of 1939), S. 256 
— Settlement made by one of the co- 
sharers — Validity (Mar) 141 B 
S. 288 (i) — Explanation — Civil 
Court deciding issue of tenancy itself in 
a prior suit — Decision operates as res 
judicata as Civil Courts are not absolute- 
ly barred from deciding the issue 

(Sep) 435 A 
—U. P. Tenancy (Amendment) Act (16 
of 1947), S. 27 — See also Civil, P. C. 








Tenancy Laws — U. P. Tenancy (Amend—- 
ment) Act (contd.) 
(1908), S. 11, Expln. IV 
(Mar) 120 B (FBP 
——S, 27 — Ejectment of tenant under 
U. P. Tenancy Act — Reinstatement un- 
der S. 27 (3) — Effect (Mar) 120 D (FB) 


—U. P. Zamindari Abolition and Land 

Reforms Act (1 of 1951), S. 6 (a) (i) — 
Expression ‘abadi sites’ — Includes vacant 
sites and sites covered by buildings 


(Nov) 561 B 
——S. 7 (a) — Benefit under — Who can 
claim (Sep) 4507 


——S, 9 — ‘Site under building’—Deem- 
ed to be settled under — On building’s 
owner (Nov) 561 A 
——S. 20 — A mortgagee is not an ‘inter- 
mediary’ as defined in this Act 
(Jul) 372 & 
——S. 20 (a) (ii) — See (1) Limitation Act 
(1908), Art. 148 (Feb) 72 
(2) Tenancy Laws — U. P. Tenancy 
(Amendment) Act (1947), S. 27 
(Mar) 120 D (FB) 
——S, 20 (b) (i)— See also Tenancy Laws _ 
<a P. Tenancy (Amendment) Act (1947), 
S. (Mar) 120 D (FB 
cae 20 (b) (i), Expln. III —- Presump- 


tion under (Jul) 360 
——S. 20 (b) (i) — A mortgagee in pos- 
‘session is not an ‘occupant’ within the 
meaning of the Act (Jul) 372 B 


——S. 20 (b) (1), Expln. HI — Correc- 
tion of Entry in record, ordered or de- 
creed by competent Court, is deemed to 
have been carried out in the record 
(Sep) 427 A. 
S. 20 (b), Explns, I, II, IT] — Scope 
of — Expln. I operates in field separate 
from that of II and III — They do not 
overlap (Sep) 427 B 


———§S, 20 (b) (i) — An entry under, must 
be genuine or lawful to confer adhivasi 
rights — A fictitious entry is of no effect 

(Oct) 509 B 


——S, 21 (e) — See Tenancy Laws — 
U. P. Tenancy (Amendment) Act (1947), 





S. 27 (Mar) 120 D (FB) 
——S,. 21 (1) — Who can be asamis with- 
in section (Sep) 452 EB 


——S. 21 (1) (d) — See also Limitation: 
Act (1908), Art. 148 (Feb) 72 


S. 21 (1) (d) — Mortgage of occu- 
pancy tenancy — Preliminary decree for 
redemption —- Mortgagee continuing im 
possession acquires asami and not Sir- 
dari rights under (Nov) 577 
153 — Transfer of Sirdari interest 
— Permissibility (Jun) 288 B 
-——Ss. 171 to 175 — Order of devolution 
in case of Bhumidar is not affected by 
provisions of Hindu Succession Act (1956Y 
(Sep) 407 








yal 





SUBJECT INDEX, A. I. R. 1973 ALLAHABAD 


Tenancy Laws — U. P. Zamindari Aboli- 
tion and Land Reforms Act (contd.) 
S. 172 — See Ibid, S. 171 
(Sep) 407 
S. 172 (2) (b) — Inheritance to a 
holding by a widow — Scope of S. 172 
(Apr) 196 B 
——S, 173 — See Ibid, S. 171 (Sep) 407 
—S. 174 — See also Ibid, S. 171 
(Sep) 407 
Ss. 174 and 175 — Undivided share 
of sister in Bhumidhari and sirdari plots 
—— Brother’s son and not brother’s widow 
succeeds to her share on her death 
(Aug) 397 C 
——S. 175 — See (1) Ibid, S. 171 
(Sep) 407 
(2) Ibid, S. 174 (Aug) 397 C 
(3) Hindu Succession Act (1956), 
25 (A ug) 397 D 
S. 176 —- A decree passed in a suit 
for partition of a holding is without ju- 
cisdiction (Feb) 61 A 
-——S. 180 — Females, if exempted from 
applicability of section (Sep) 452 A 


—S. 182-B (as amended by U. P. Act 
37 of 1958) — U. P. Zamindari Abolition 
and Land Reforms Amendment Act (37 
of 1958), S. 87 (1) — Suit for partition of 
agricultural holding filed in 1957 — Pre- 
liminary decree passed — Jurisdiction of 
‘Civil Court to partition the holding 
(Feb) 82 A 
——S, 202 — See (1) Civil P. C. (1908), 
5. 11, Expln. IV (Mar) 120 B (FB) 
(2) Limitation Act (1908), Art. 148 
(Feb) 72 
(3) Tenancy Laws — U. P. Tenancy 
(Amendment) Act (1947), S. 27 
(Mar) 120 D (FB) 
Ss. 202 (h) and 204 — Asami cannot 
acquire Sirdari rights by virtue of Sec- 
tion 204 (Jun) 279 
S. 204 — See Ibid, S. 202 (h) 
(Jun) 279 
—S5. 209 (2) — Inserted by U. P. Land 
Laws (Amendment) Act — Amendment 
is not retrospective so as to effect pend- 
ing suits (Aug) 400 
S. 331 — Amendment of S. 331 does 
mot oust jurisdiction of Courts in respect 
‘of pending declaratory suits 
(May) 246 (FB) 
—S. 331 (1) — Bar to jurisdiction of 
Civil Court (May) 243 A (FB) 
——§. 331 (1-A) — Bar as to raising of 
objection to the jurisdiction of Court — 
Applicability (May) 243 B (FB) 
—S. 332 — Procedure under — Effect 
of deletion of S. 332 by Amendment Act 
37 of 1958 (Apr) 174 A 


—U. P. Zamindari Abolition and Land 
‘Reforms Rules, R. 115-N — Allotment of 
land by resolution of Land Management 
Committee can be cancelled under sub- 
rule (iv) (Nov) 564 


























Tenancy Laws — U. P, Zamiudari Abc 
tion and Land Reforms Rules (contc 
——R. 249 — See Army Act (1950), S. 
(Sep) + 


Torts — Accident — Liability of regist 
ed owner, person using the vehicle ¢ 
the driver (Jul) 357 
—Defendant having dug:a pit one ¢ 
a half feet away from plaintiff’s wall < 
allowing accumulated water to percol 
through pit is liable to pay damages 


(Feb) 101 
——Liability of State for tortious a 
of its servants — Wrongful arrest 


sales tax arrears — State not Hable 
(San) 
Transfer of Property Act (4 ef 18 
Ss. 2 (c), 55 (1) (b) and (5) (b) — Zam 
dar’s right of “Zare Chaharum” in U. 
— Act does not affect such custom 


(Apr) 162 
——S. 6 — See Specific Relief Act (18' 
S.. 18 (a) (Sep) . 
——S. 10 — Perpetual heritable but n 
transferable lease — Condition prohil 
ing lessee from transferring the prope 
— Whether valid (Jan) 





—S. 10 — No offence of perpetuity 
conditions restraining of alienation 
(Fun) 
—S. 43 — Transferor acquiring t 
subsequent to transfer — Transferee ¢ 
good title under S. 43 (Fun) 
——S. 44 — Suit by transferee of a sh 
of dwelling house belonging to undis 
ed Hindu family for recovery of poss 


sion — Maintainability (Oct) 
—S. 55 (1) (b) and (5) (b) — See Ii 
S. 2 (c) (Apr) 16: 





S. 58 (c) — Mortgage by conditio 
sale or sale with a condition of rer 
chase (May) 23: 
——-S. 60 — Mortgagor’s right to 
deem — Clog on eauity of redemptio 
(Feb) 
—S. 105 — Absolute transfer of le: 
hold right by lessee to third person 


‘Absence of privity of contract betw 


lessor and transferee —— Transferee c 
not become lessee (Apr) 21' 
S. 106 — See also Houses and Re 
— U. P. (Temporary) Control of R 
and Eviction Act (1947), S. 3 (1) (a) 
(Nov) | 





——S. 106 — Notice to quit — 
through post — Presumption of servi 
(Feb) 11: 


——S. 106 (as amended by U. P. Ame 
ment Act (24 of 1954)) — The day 
which the notice is received by the t 
ant has to be excluded in counting 
days (Mar) 
S. 106 — Notice — Construction 

(Apr) 16i 
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T: Tii Act (contd.) 


——S. 106 — Composite notice demand- 
ing arrears of rent and terminating the 
tenancy is not bad (Apr) 198 A 


——S. 106 — Notice calling upon the ten- 
ant to vacate the premises within one 
month of the service of it, will be a notice 
within the provision of S. 106 


(Apr) 198 C 
——8. 106 — Tenancy-at will 

(May) 257 B 
——S. 107 — Possession under unregis- 


tered kabuliyat signed only by lessee 
alone for eleven months on monthly rent 
created monthly lease evidenced by the 


kabuliat (May) 257 A 
———S. 108 — See Ibid, S. 105 
(Apr) 217 A 


——5. 108 (f) — See Houses and Rents 
— U. P. Cantonments (Control of Rent 
and Eviction) Act (10 of 1952), S. 14 
(Jan) 26 
——S. 111 — A‘notice calling upon the 
tenant to vacate the leased premises 
would always amount to notice terminat- 
ing the tenancy (Apr) 198 B 
-——S, 111 (g) — Suit based on title by 
owner of property against trespasser for 
his ejectment — Suit is not bad for want 
of notice under S. 111 (g) prior to suit 


99 A 

——S. 111 (g) — Lease deed — Construc- 

tion of — Held automatic termination of 
lease not contemplated by the deed 

(Jun) 275 


-———S. 130 — Assignment of debt with- 
out consideration — Debtor cannot plead 
non-payment of consideration for assign- 
ment, as a defence (Nov) 573 
———S, 131 — Sale of property given on 
rent to the tenant — Suit by vendee for 
realisation of rent for period after sale 
— Notice under S. 131, is not necessary 

(Apr) 165 A 


Trusts Act (2 of 1882), S. 90 — Liability 
to account for gains of advantages — 
Persons owning in their own right are 
not subject to (Jul) 376 B 


U. P. Acquisition of Property (Flood Re- 
gen Temporary Powers Act (39 of 1948), 

3 — See U, P. Acquisition of Property 
iieod Relief) Temporary Powers Act 
(1948) Rules under R. 4 (Jan) 8 
———Rules under, R. 4 and S. 3 — Order 
of requisition without service of notice 
under S. 3 is’ ineffective (Jan) 8 


U. P. Agricultural Tenants (Acquisition 
of Privileges) Act (10 of 1949). 
See under Tenancy Laws.. 


U. P. Avas Evam Vikas Parishad Act (1 
of 1966), S. 32 (1) — See also U. P. Town 
Improvement Act (1919), S. 36 

(May) 240 A 
——5. 32 (1) — Limitation of two years 
prescribed by S. 4 (2) of the Land Ac- 


U. P. Avas Evam Vikas 
(contd.) + 

quisition (Amendment and Validation} 

Act is not applicable to publication of 

notification under S. 32 (1) 


Parishad Act 


(Mar) 132 C 
——S. 97 (3) — Transfer of incomplete 
scheme — Validity (May) 240 C 


U. P. Cantonments (Control of Rent and 
Eviction) Act (10 of 1952) 
See under “Houses and Rents”. 


U. P. Civil Laws (Amendment) Act (37 


of Sie S. 6 — See Civil P. C. (1908), 

S.1 (Aug) 390 A (FBP 

U. P. Consolidation of Holdings Act ($ 
of 1954) 


See under. Tenancy Laws. 


U. P. Co-operative Societies Rules, 196% 
See under Co-operative Societies. 


U. P. Electricity Duty Act (33 of 1952), 
S. 3°— Duty payable under this section. 
if can be evaded by taking shelter be- 
hind Art. 14 of Constitution 

(Jan) 33 A 


——§, 3, Expln. I — Energy consumed 
for commerae purpose — What amounts 
to (Jan) 33 © 


—S, 7 — So long as duty is due and 
has not been paid in the prescribed 
manner it can be recovered as arrears of 
land revenue (Jan) 33 B 


U. P. Electricity (Temporary Powers of 
Control) Act (6 of 1947), S. 3 — S. 3 (2) 
(aa) and overlapping part of S. 3 (1) is 
void for repugnancy (Feb) 74 
U. P. High Court (Abolition of Letters 
Patent Appeals) Act (14 of 1962), S. 4 — 
Amendments to — Competency of State 
Legislature to make. (Dec) 596 A (FB) 


——S. 4 (as amended by U. P. Ordinance 
12 of 1972 and subsequently by U. P. Act 
32 of 1972) — Constitutionality of am- 
ending Ordinance and Act — Art. 14 is 
not violated (Dec) 596 B (FBP 


U. P. Imposition of Ceiling on Landi 
Holdings Act (1 of 1961) 
See under Tenancy Laws. 


U. P. Indian Medicine Act (10 of 1939). 
S. 39 (4) — Registered Medical Practi- 
tioners — Right to give evidence of any 
inquest or in any court as expert — Is 
Medico-Legal Work (Oct) 495 


U. P. Kshettra Samiti and Zilla Parishads 
Adhiniyam (33 of 1961) 
See under Panchayats. . 

U. P. Land Reforms Amendment Act (3T 
of 1958) 
See under Tenancy Laws. 

U. P. Land Reforms (Supplementary) Act 
(31 of 1852) 
See under Tenancy Laws. 
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U. P. Land Revenue Act (3 of 1901), S. 28 U. P. Town Improvement Act (contd.) 
—- Collector’s power of correction under start its functioning on such nomination 
—— Nature and ambit (Nov) 539 A (Mar) 132 A 
——Ss, 39, 40, 57 — Correction of dis- ain NEES Ree Housing accommodation 
puted Khatauni entries — Can be made scheme — Housing accommodation sche- 
by the Civil Court only and not by the me can be validly framed for the muni- 
Collector (Nov) 593 B cipal areas also (Mar) 132 B 
-——5. 40 — See Ibid, S. 39 ——S. 36 — Notification of scheme issu- 
; (Nov) 539 B ed under S. 36 and under S. 32 (1) of 
——5. 57 — See Ibid, S. 39 the U. P. Avas Evam Vikas Parishad Act 
et Galena Ne Teal gor) eae F of 1966 — Validity (May) 240 A 

. P. Lan enures {Legal Proceedings = ia ; , 
(Removal of Difficulties) Order (1952) greinir o S not vod for being 


See under Tenancy Laws. 
igs tapes S -——S, 42 — Scheme not executed ‘forth- 
U. P. Municipalities Act (2 of 1916) with’ after sanction — It cannot be deem- 


See under Municipalities, ed to have been abandoned 


U. P. Nagar Mahapalika Adhiniyam (2 (Dec) 647 A 
of 1959) ——S. 66 — See Munto lite — U. P. 
See under “Municipalities”, Municipalities Act (1916), S. 8 (1) (a) 

U. P. Panchayat Raj Act (26 of 1947) (Oct) 468 C 
See under Panchayats. ——Sch. I, Para 10 — See Constitution 

U. P. (Temporary) Control of Rent and of India, Art. 14 (Dec) 647 D 
Eviction Act (3 of 1947) ——Sch. Para 10 (3) — See Ibid, S. 8 (1) 
See under Houses and Rents. : (a) (Oct) 468 C 

U. P. Tenancy Act (17 of 1939) U. P, Urban Buildings (Regulation of 
See under Tenancy’ Laws. . Letting, Rent and Eviction) Act (13 of 

U. P. Tenancy (Amendment) Act (10 of 1972) 

1947) See under Houses and Rents. 
See under Tenancy Laws. U. P. Zamindari Abolition and Land Re- 

U. P. Town Areas Act (2 of 1914), S. 3 — forms Act (1 of 1951) 

Inclusion of some land in the town area See under Tenancy Laws, 

by Notification — Decision of Govern- U. P. Zamindari Abolition and Land Re- 

ment that the area so included was an forms Rules 

inhabited area is final (Sep) 403 B See under Tenancy Laws. 


U. P. Town Improvement Act (8 of 1919), Words and Phrases — Manufacture — 
S. 4 (1) — See Ibid, S. 8 (1) (Mar) 132A Word ‘manufacture’ contemplates chang- 


—S. 8 (1) — Nomination of personnel ing the shape of a thing into another — 
of Improvement Trust by notification Drying of husk is not manufacturing 
under S. 4 (1) — improvement Trust can process ; (Apr) 165 C 

i ga a: 





LIST OF CASES OVERRULED, REVERSED AND DISSENTED 
G l ` FROM ETC. IN A.L R. 1973. 


Diss. = Dissented From in; Not F. = Not Followed in; Over. = Overruled in; 
Revers. = Reversed in. i 
(1906) ILR 28 All 157 = 1905 All WN AIR 1954 All 308 = 1954 Cri LJ 645, 
226, Kashiram v. Sardar Singh — State v. Shyamasundar Lal — Diss. 
Diss. AIR 1973 Raj 173 E (FB) (Jun). AIR 1973 Orissa 244 J (FB) (Nov). 
AIR 1933 All 785 = 1933 All LJ 1414, AIR 1956 All 175, Motilal v. Basantlal — 
Municipal Board, Agra v. Ram Ki- Diss. AIR 1973 Guj 131 D (Jun). 
shan — Held no longer good law in AIR 1957 All 119 = 1956 All LJ 42, Bhag- 
view of AIR 1952 All 382 (FB) as ‘wan Din v. Gouri Shankar — Diss. 
interpreted. AIR 1973 All 111 E AIR 1973 Raj 12 (Jan). 
(Feb). : AIR 1957 All 805, Gordhan Ram v. Ba- 
AIR 1935 All 667 = 1935 All LJ 498, narsi Ram— Diss. AIR 1973 Raj 29 A 
Ishwar Dayal v. Amba Prasad — (Jan). 
Over. AIR 1973 SC 2384 B (Oct). AIR 1959 All 639, J . K. Cotton Mig. Ltd., 
AIR 1938 All 418 = 1938 All LJ 746 (FB), Kanpur v. J. i Tewari — Over. AIR 
Kanhaiya Prasad v. Mt. Hamidan`— 1973 SC 2650 A (Dec). 
Diss. AIR 1973 Raj 173 E (FB) (Jun). AIR 1960 All 462 =. ILR (1960) 1 a 429 
AIR 1951 All 816 = 52 Cri LJ 1474, Sa- (FB), Khacheru Singh v. S. O., 
garmal v. State — Diss. _AIR 1973 ' Khurja — Over. AIR 1973 SC a A 


Bom 14 (Jan). YO sis! 7 (Apr). 
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(1962) 1 Lab LJ 14 (All), Banaras Elec- 
tric Light and Power Co. Lid. v. 
Govt. of U. P, — Over. AIR 1973 SC 
2650 A (Dec). 

(1963) Spécial Appeals Nos. 329 and 323 
of 1963, D/- 8-10-1963: (All) Revers. 
AIR 1973 SC 552 (Mar). 

(1965) S. A. No. 397 of 1956, D/- 27-7- 
1965 (All) — Revers. AIR 1973 SC 
893 (Apr). 

(1965) Civil Misc. Writ No. 1065 of 1965, 
D/- 11-11-1965 (All) — Revers. AIR 
1973 All 205 (Apr). : 

AIR 1965 All 79 =. 1964 All LJ 283, Cha- 
boo Devi v. Ram Sarup — Partly 
Diss. AIR 1973 Andh Pra 295 (Oct). 

(1966) Decision of All H. C., D/- 15-4- 
1966 (All) — Revers. AIR 1973 SC 
683 A (Mar). 

(1966) Civil Misc. Writ No. 4797 of 1963, 
D/- 24-8-1966 (All) — Revers. AIR 
1973 All 417 (Sep). 

AIR 1966 All 173 = 1965 All LJ 313, 
Ramakant Singh v. Dy. Director of 
Consolidation — Over. AIR 1973 SC 
893 (Apr). 

ATR 1966 All 227, Aijajuddin v. Taxing 
Officer — 
490 A (FB) (Oct). 

(1967) C. M. W. No. 723 of 1963, D/- 26-8- 
1967 (All) — Revers, AIR 1973 All 
654 (Dec). 

AJR 1967 All 170, Johri Lal v. Commr. 
of I-T., ., Lucknow — Revers. 
AIR 1973 sc 2352 (Oct). 

1967 All WR (HC) 228, Mohd, Siddiqi v. 
Dy. Director of Consolidation—Over. 
AIR 1973 All 414 (Sep). 

1967 U. P. Rev Cas 92 = 1967 All WR 
(HC) 228, Mohd. Saddie v. Dy. Direc- 
tor of Consolidation — Over. AIR 
1973 All 416 (Sep). 

(1968) Civ, ae No. 662 of 1966, D/- 26-3- 
ae (All) — Revers. AIR 1973 SC 
1150 (Jun). 

1968 R D 205 (All), Chidda v, Joint Di- 
rector of Consolidation — Over. AIR 
1973 All 201 (Apr). 

(1968) 68 ITR 653 (All), Commr..of In- 
come-tax v. Rameswar Prasad — 
Revers, AIR 1973 SC 182 A (Jan). 


Partly Over. AIR 1973 All- 


List of Cases Overruled, Reversed Etc. (concld.) 


(1969) Cri. App. No. 199 of 1960, (Ref, 
No. 21 of 1969), D/- 8-5-1969 (All) — 
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AIR 1973 ALLAHABAD 1 (V 60 C 1) 
FULL BENCH 

G. C. MATAUR, A. K. KIRTY AND 
N. SETH, JJ. 

E Pati Tripathi, Petitioner v. 
The Board of High School & Intermediate 
Education, U. P., Allahabad, Respondent. 

Civil Misc, Writ No. 504 of 1972, DJ- 
9-3-1972, 


Index Note: — (A) Constitution of India, 
Article 226 — Quasi-judicial authority 
— Examinations Committee of Educa- 
tion Board — quiry into use of 
unfair means by student at examination hall 
mae of natural justice applicable 

Brief Note: —~ (A) The Examinations 
Committee while dealing with the cases of 
examinees using unfair means in examination 
hall acts quasi-judicially and the principles of 
natural justice apply to the proceedings be- 
fore it. TAIR 1962 SC 1110, Rel. on. ’ 5) 


(Para 
The essential principles of natural justice 
that are to be observed by an authority deal- 
ing with the case in quasi-judicial manner 
are as follows:— 
(1) The person whose rights are to be af- 
fected must be given notice of the case op 
the charges which he has to meet. 


(2) He must be given an opportunity to 
make a representation and to explain the al- 
Jegations made against him and to have his 
say in the matter: and 

(3) The authority conducting the pro- 
ceedings must not be biased and ae act 
in good faith. (Para 12) 


Rules of natural justice not being em- 
bodied rules, it is open to the authority con- 
cerned to evolve its own procedure for ac- 

quainting the on concerned with the 
E imee and the material on which they are 
founded, and also for affording him an op- 
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portunity of explaining those charges and 
putting forward his case. The procedure 
will necessarily vary with the facts, circum- 
stances and nature of the case, constitution 
of the authority dealing with it and the rules 
under which it functions. (Para 13) 
A personal hearing to the candidate 
against whom action is proposed to be taken 
by the Examinations Committee is not neces- 
sary. There is neither any statutory require- 
ment, nor any requirement of prin- 
ciples of natural justice which com- 
pels the Examinations Committee to give 
a personal hearing to the candidate. There 
was, therefore, no violation of the principles 
of natural justice when the Examinations 
Committee appointed a spot inquiry Com- 
mittee and delegated it to enquire into the 
charges against the petitioner, obtain his ex- 
rise and submit its report. 1971 All 
1391, Overruled; AIR 1962 SC 1110, Dis- 
ished, (Para 19) 
The Examinations Committee was to de- 
cide the matter on its own after looking into 
the charges, the explantion given by the peti- 
tioner and the relevant answer sage 
(Para 21) 
Equally there was no violation of the 
principles of natural justice when the report 
of the spot inquiry Committee was not given 
to the petitioner and the Examinations Com- 
mittee used the material without disclosing 
it to him. The principles of natural justice do 
not require the furnishing of a copy of the 
Teport to the candidate. AIR 1969 SC 198, 
Rel. on. AIR 1966 Punj 152, Ref. 
(Paras 20, 21) 
Rules of natural justice do not re- 
quire, as do the provisions of Article 311 of 
the Constitution, the giving of an opportu- 
nity to show cause against the proposed 
punishment; they merely require the afford- 
ing of an opportunity to explain or meet the 
charges or allegations levelled against the per- 


“son concerned. But in present case the peti- 


tioner was given even an opportunity to have 
his say with regard to the punishment. The 
petitioner having been given a full opportu- 


2 All. 


nity by the Spot-Enquiry Sub-Committee to 
explain his case as against the charges level- 
Jed against him there was no violation of 
principles of natural justice. (Paras 22, 23) 

Index Note: — (B) Constitution of India, 
Article 226 — Student using unfair means 
at examination — Disciplinary proceedings — 
Ponishment of cancellation of examination 
— High Court when can interfere in writ 


dings. 

Brief Note: — (B) In dealing with the 
validity of the orders passed by the authori- 
ties the High Court does not sit in appeal 
over the decision of the authority concerned. 
Its jurisdiction is limited and it is true, that 
if the order in question is not supported by 
any evidence at all, the High Court may 
quash ‘it; but the contusion that the order in 
question is not supported by any evi- 
dence must reached after consi- 
dering the question as to whether probabili- 
ties and circumstantial evidence do not justify 
fhag conclusion. AIR 1966 SC 875, Referred 


(Para 24 
Cases Referred: Chronological Paras 


AIR 1971 SC 1093 = (1971) 2 SCJ 
$01, Union of India v. Jyoti Prakash 18 
1971 "All LT 1391, Prabhat. Kumar v. 
Board of High School and eat 
diate Education, U. P. 4, 14, 19 
AIR 1970 SC 1095 = 1970 Lab IC 
866, General ral Manager, Eastern Rly. 
v. Jwala Prasad Sin 
AIR 1969 SC 198 = (1969) 1 SOR 
AD Suresh Koshy v. University of 


Kerala 
AIR 1967 SC hanes = 


aga Se aie SCR 
732, State of Assam ti 
Municipal Board, Gauhati 17 
AIR 1966 SC 875 = (1963) 3 SCR 


767, Board of High School and In- 
termediate Education v. Bagleshwar 


Prasad 
AIR 1966 Punj 152 = 67 Pun LR 693, 

Suresh Kumar v. Punjab University 21 
AIR 1962 SC 1110 = (1963) 2 SCT 

509, Board of High School and In- 

termediate Education U. P. v. Ghan- 

shiam Das Gupta 5, 11 
AR 1959 SC 308 = 1959 Supp (1) 

ae E4 Gullapalli Nageshwar Rao 

V. . State Road Transport 
, > ei 14, 15, 19 
(1958) 2 All ER 579 = (1958) 1 WLR 

762, Byme v. Sinemalogmph Ren- 

ters Society Ltd. - 
(1949) 1 All ER 109 = 93 SJ 132, 

Russel v. Duke of Norfolk 
1915 AC 120 = 84 LJ KB 72, Local 

Govt. Board v. Arlidge 9, 11 
1911 AC 179 =80 LIKB 796, Board 

of Education v. Rice 5 

Shri S. R. Misra, for Petitioner; Stand- 
ing Counsel, for ge Stade 
H. N. SETH, 3.:— The petitioner Tri- 

yeu papel Tripathi was a candidate for the 
High School Examination of the Board of 
High School and Intermediate Education, 
U. P., (hereinafter referred to as the ‘came, 
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held in the year 1971. He appeared in that 
examination as a regular student of Belpur 
Higher Secondary School from the Higher 
Secondary School Kempiarganj Centre. On 
receipt of a complaint that there was mass 
copying at that Centre, the examiners con- 
cerned were alerted and were required to 
evaluate the answer books carefully and to 
report if there was any indication of use of 
unfair means by the candidates appearing 
at that Centre. The examiner of ce fg 
Second Paper reported that he 
of unfair means by a number of o ndidates 
in answering question No. 2 of that paper. 
The report of the examiner was endorsed also 
by the Head Examiner concerned. Thereupon 
the Examinations Committee of the Board 
got the answer books of the candidates ap- 
pearing at that centre examined by a screen- 
ing committee consisting of experts in the 
subject. Members ` of the screening Com- 
mittee examined the answer books of various 
candidates and reported that the petitioner 
along with other candidates was suspected to 
have used unfair means in answering not 
only question No. 2 of the Science Second 
paper but also in answering question No. 1 
of the Science 1st paper. Examinations 
Committee then withheld the result of the 
petitioner and other candidates suspected | of 
using unfair means and resolved that an ‘on 
the spot Enquiry Sub-Committee’ be set up 
to enquire into the matter in detail and to 
submit its report before the Examinations 
Committee. It also framed charge-sheets 


20 -Mentioning the material which indicated the 


use of unfair means by the petitioner and 
other candidates. Copies of the two charge 
sheets given to the petitioner have been filed 
as annexures ‘A’ and ‘B’ to the counter 
affidavit filed on behalf of the respondent 
Board. These charge-sheets further required 
the petitioner and others to explain why pro- 
ceedings under Rule 2 (1) of Chapter VI of 
me Board’s calendar be not taken against 
em. 


2. The spot Enquiry Sub-Committee 
visited petitioner’s centre on 28th August, 
1971, and handed over the two charge-sheets 
prepared by the Examinations Committee to 
him. Members of the Spot Enquiry Com- 
Mittee explained the allegations to the peti- 
tioner and showed him the answer books of 
other candidates about which refer- 
ence had been made in one of 
charge-sheets. The petitioner gave his ex- 
planation in respect of the allegations in ths 
charge-sheets and then subscribed his signa- 
tures to a declartion that he had given his 
explanation voluntarily and after fully under- 
standing the matter, that the relevant answer 
books had been shown to him and that he 
had nothing further to say in the matter. The 
Spot Enquiry Sub-Committee submitted its 
report to the Examinations Committee which 
after examining the answer books, the charge 
sheets of the candidate, the explanation given 
by him and the report of the Spot Enquiry 
Sub-Committee resolved, vide its resolution 





1973 í 
No, 178 dated October 6, 1971, that the High 
School Examination result of the petitioner 
for the year 1971 be cancelled, and he be 
also debarred from the Board’s Examination 
for the year 1972. The resolution passed by 
: the Examinations Committee was duly ap- 
- proved by the Chairman of the Board. This 
decision was communicated to the petitioner 
through the principal of the Institution con- 
cerned. ea 

3. On receipt of this communication, 
the petitioner filed the present writ petition 
before this Court contending that there was 
no material before the examinations com- 
mittee for finding him guilty of having used 
unfair means at the examination, and that 
its decision was based merely on surmises 
and conjectures. He pleaded that the proce- 
dure adopted by the Examinations Committee 
and the Sub-Committee for punishing the 
petitioner violated the principles of natural 
justice and as such the order passed by the 
Examinations Committee cancelling his exa- 
mination and debarring him from- appearing 
at the Board’s 1972 Examination deserved to 
be quashed. He also complained that in the 
matter of punishment he has been improperly 
discriminated as against one other candidate, 
viz., Jai Ram Pandey, a student of the same 
institution who was caught red handed using 

ir means. In his case the Examinations 
Committee merely cancelled his 1971 exami- 
nation. 


4. When this petition was taken up 
for preliminary hearing, learned counsel for 
the petitioner relied on certain observations 
made by a Division Bench of this Court in 
the case of Prabhat Kumar v. Board of 
High School and Intermediate Education, 
U. P., 1971 All LJ 1391, in support of his 
contention that it was incumbent upon the 
Examinations Committee to itself afford the 
petitioner an opportunity of being heard both 
in regard to the conclusions recorded by the 
Sub-Committee as also the punishment pro- 
posed to be awarded and that if this was not 
done the principles of natural justice were 
violated and the order punishing the peti- 
tioner deserved to be quashed. The Bench 
hearing the petition felt that these observa- 
tions made in Prabhat Kumar’s case requir- 
ed reconsideration and therefore referred the 
case for decision by a Full Bench. This is 
al the case has come up for decision be- 
‘ore us. 


5. In_ the case of Board of High 
School and Intermediate Education, U. P. v. 
Ghanshiam Das Gupta, AIR 1962 SC 1110 
it has been held that the Examinations Com- 
mittee while dealing with the cases of exami- 
mees using unfair means in examination hall 
acts quasi-judicially and the principles of 
natural justice apply to the proceedings be- 
fore it. The question that therefore arises 
for consideration is whether the procedure 
adopted by the Examinations Committee 
violated the principles of natural justice. 

> Learned counsel for the petitioner 
urged that in this case the procedure adopted 
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by the Examinations Committee violated the 
principles of natural justice inasmuch as— 

(1) the Examinations Committee obtained 
the explanation of the petitioner through a 
sub-committee appointed by it instead of it- 
self requiring the petitioner to explain the 
allegations made against him. . 

(2) While considering the case against 
the petitioner, the examinations committee 
took into consideration the report made by 
the Spot Enquiry Sub-Committee without 
bringing it to his notice and without afford- 
ing him an opportunity to explain it. 

(3) The Spot-Enquiry Sub-Committee did 
not afford adequate opportunity to the peti- 
tioner to explain his case and’ he was- not 
given an opportunity to show cause against 
the ‘proposed punishment. 

7. In order to test the validity of the 
aforesaid contentions, we have to determine 
the precise scope and ambit of the applica- 
bility of the principles of natural justice in 
such cases. i 

8. In Russel v. Duke of Norfolk, 
(1949) 1 All ER 109 at p. 118, Tucker, L. J., 
observed:— 

“The requirements of natural justice 
must depend on the circumstances of the 
case, the nature of the inquiry, the rules 
under which thé tribunal is acting, the. sub- 
ject-matter that is being dealt with, and so 
forth. Accordingly, I do not derive much 
assistance from the definitions of natural jus- 
tice which have been from time to time used, 
but, whatever stand is adopted, one essential 
ìs that the person concerned should have a 
reasonable opportunity of presenting his 
case.” . 
= _ 9. Similarly in Local Govt. Board v. 
Arlidge, 1915 AC 120, Viscount Haldane, 
L. C. observed: — 

“My Lords, when the duty of deciding 
an appeal is imposed, those whose duty it is 
to decide it must act judicially. They must 
deal with the question referred to them with- 
out bias, and they must give to each of the 
parties the opportunity of adequately pre- 
senting the case. .......c.c00 But it does not 
follow that the procedure of every such tri- 
bunal must be the same. ......... But what 
that procedure is to be in detail must depend 
on the nature of the tribunal. ................. 
I agree with the view expressed in 
an analogous case by my noble and learned 
friend Lord Loreburn. In Board of Educa- 
tion v. Rice, 1911 AC 179 he laid down that, 
in disposing of a question which was the 
subject of an appeal to it, the Board of Edu. 
cation was under a duty to act in good faith, 
and to listen fairly to both sides, inasmuch as 
that was a duty which lay on every one who 
decided anything. But he went on to say 
that he did not think it was bound to treat 
such a question as though it were a trial 
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10. Again in the case of Byme v. 
Kinematograph Renters Society Ltd., (1958 
2 All ER 579, Lord Harman, observed:— 
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“What, then are the requirements of natu- 
ral justice in a case of this kind? First, I 
think that the person accused should know 
the nature of the accusation made. Secondly 
that he should be given an opportunity to 
state his case, and thirdly of course, that the 
tribunal should act im good faith, I do not 
think that there really is anything more.” 


_ It In the case of AIR' 1962 SC 
1110, while dealing with the of appli- 
cability of principles of na justice in 
proceedings before an authority which is re- 
quired to act in a quasi-judicial manner, 
learned Judges of the Supreme Court in para- 
graph 12 of. the judgment observed as fol- 
wSi— 


“As to the manner in which it should 
give an opportunity to the examinee con- 
cerned to be heard, that is a matter which 
can be provided by Regulations or Bye-laws 
if necessray. As was pointed out in 1915 AC 
120 all that is required - is that the other 


party should have an opportunity of ade- 


quately presenting ting his case. But what the 
procedure should be in detail will depend 
on the nature of the tribunal. There is no 
doubt that many of the powers of the Com- 
mittee under Chapter VI are of administra» 
tive nature; but where quasi-judicial duties 
are entrusted to an administrative body like 
this it becomes a quasi-judicial body for per- 
forming these duties and it can prescribe 
its own procedure so long as the principles 
of natural justice are followed and pag a 
opportunity of presenting his case is given 
to the examinee. 


12. In the case of Suresh Koshy v. 
University of Kerala, AIR 1969 SC 198 at 
p. 202 it was observed as follows:— 


“Suffice it to say that in the case before 

us there was a fair inquiry against the appel- 
lant, the officer appointed to enquire was an 
impartial person; he cannot be said to have 
been biased against the appellant; the charge 
against the appellant was made known to 
him before the commencement of the en- 
quiry; the witnesses who gave evidence 
against him were examined in his presence 
and he was allowed to cross-examine them 
and lastly he was given every opportunity to 
present his case before the Inquiry Officer. 
Hence we see no merit in the contention that 
there was any i breach of the principles of 
natural justice.” 
A consideration of these authorities leads us 
to the conclusion that the essential principles 
of natural justice that are to be observed by 
an authority dealing with the case in quasi- 
judicial manner are as follows:— 


(1) The person whose rights are to be 
affected must be given notice of the case or 
the charges which he has to meet. 


(2) He must be given an opportunity to 
make a representation and to explain the al- 
legations made against him and to have his 
say in matter; an 
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(3) The authority conducting th 
ceedings must not be biased and should acti 
in good faith. 
13. In our opinion the first two 

principles necessarily imply that the person 

proceeded against must be informed about 
ihe material oa the basis of which the al- 
Jegations made against him are founded so 
that he may have an opportunity of explain: 
ing them and putting forward and substan- 
tiating his own version. Rules of natural - 
justice not being embodied rules. It is open 
to the authority concerned to evolve its own 
procedure for = as the person con- 
cerned with the charges and the material on | 
which they are founded, and also for 
affording him an opportunity of explaining 
those charges and putting forward his case. 
The procedure will necessarily vary with the 
facts, circumstances and nature of the case, 
constitution of the authority dealing with it 
and the rules under which it functions. 


14. Let us now examine the com- 
plaint of the petitioner regarding the viola- 
tion of principles of natural justice in this 
ease, Wis first complaint is that the Exami- 
nations Committee obtained his explanation 
through a sub-committee instead of itself re- 
quiting him to explain the allegations made 
against him. In order to substantiate this 
complaint, learned counsel for the petitioner 
relied on decision a Division Bench of 
this Court in the case of 1971 All LJ 1391. 
In that case, the result of Prabhat Kumar, 
who appeared in the High School Examina- 
tion of the Board in the year 1970. was can- 
celled after following a procedure similar to 
that followed in this case. A Division Bench 
of this Court relied upon the following pase 
sage appearing in the judgment of the Sup- 
yeme Court in the case of Gullapalli Nage- 
shwar Rao v. A. P. State Road Transport 
Corporation., ATR 1959 SC 308, 

“This divided responsibility is destruc- 
tive of the concept of judicial hearing. Such 

a procedure defeats the object of personal 
hearing. Personal hearing enables the autho- 
Tity concerned to watch the demeanour of 
the witnesses and clear up his doubts during 
the course of the argument and the party ap- 
pearing to persuade the authority by reason- 
ed argument to accept his point of view. If 
one person hears and another decides, then 
personal hearing becomes an formas 
lity. We, therefore, hold that the said pro- 
cedure followed in this case also offends an- 
other basic principle of judicial procedure.” 
and observed as follows:— 

“In our opinion the procedure followed 
in the case before us is exactly what has been 
condemned by the Supreme Court in the 
above case and what in substance amounts to 
contravention of rules of natural justice. The 
purpose of appointment of the sub-committee 
under bye-law 46 appears to be to enable 
that committee to make an on the spot ene 
quiry into cases of use of unfair means in the 

’s examination and to examine in de. 
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tail matters which required careful scrutiny 
but cannot be disposed of in the meeting of 
the Board or its committee. After on the 
spot enquiry or enquiry into individual cases 
fn the manner the sub-committee may consi- 
der appropriate the conclusions recorded by 
ft.are no more than tentative because final 
authority is the Examinations Committee 
which may accept recommendation in whole 
or in part or may reject it altogether. Further, 


bye-law 46 does not appear to contemplate ~ 


that the sub-committee shall make recom- 
mendation to the Board about the quantum 
of punishment which may be awarded. But 
assuming that it may do so, the authority 
which has to decide upon the appropriate 
punishment and to award the same is the 
Examinations Committee, Keeping this in 
view it appears manifest that, whereas it was 
no doubt fit and proper that the petitioner 
be allowed to appear at the sub-committee 
enquiring into the matter and defend himself, 
it was incumbent on the Examinations Com- 
mittee to afford the petitioner an opportunity 
of being heard both in regard to the conclu- 
sion recorded by the sub-committee and also 
punishment to be awarded. There is no con- 
troversy that this was not done in the pre- 
sent case and we have no doubt that the im- 
pugned order of the Board whereby the exa- 
mination of the petitioner has been annull 
and he has been debarred from appearing 
at the 1971 Examination must be quashed.” 

15. In Nageshwar Rao’s case, AIR 
1959 SC 308, the Supreme Court had to con- 
sider whether the objections filed by the trans- 
port operators against a scheme prepared and 
published under Section 68C of the Motor 
Vehicles Act had been properly disposed of. 
Rules framed under the Motor Vehicles Act 
required that the State Government shall 
decide the matter after giving a personal 
hearing to the objectors. this case perso- 
nal hearing was given by a Secretary to Gov- 
ernment and the Minister passed the order 
approving the scheme. ‘This procedure was 
condemned by the Supreme Court in these 
words:— ; : 

“This divided responsibility is destruc- 
tive of the con of judicial hearing.” 
It must be remem that these words were 
spoken in respect of the statutory right of 
personal hearing conferred by the rules and 
not in respect of any right of hearing flow- 
ing from the principles of natural justice. 
The Supreme Court explained its observa- 
tion made in Nageshwar Rao’s case in a sub- 
sequent case, General Manager Eastern Rly. 
y. Jwala Prasad Singh. AIR 1970 SC 1095, 
by making the following observation:— 

“The observations of this Court in Gul- 
Yapalli Nageshwar Rao’s case have no bear- 
ing on the facts of the present case. There 
it was held that a personal hearing was given 
by a Secretary of a Department and the 
Minister of the State was to decide things 
put up by the Secretary, the procedure de- 
feats the object of personal hearing. ‘The 
observation at page 357 that ‘personal hear- 
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ing enables the authority concerned to watch 
demeanour of the witnesses and clear up 
his doubts during the course of arguments 
and the party appearing to persuade the au- 
thority by reasoned argument to accept his 
point of view. If one person hears and an- 
other decides then personal hearing becomes 
an empty formality’ can have no application 
to the facts of the case before us. The mem- 
bers of the Enquiry Committee who heard 
the arguments had the entire record before 
them and they had to go by the record.” 
is passage makes it abundantly clear that 
the decision in Nageshwar Rao’s case was in 
respect of the requirement of personal hear- 
ing. In the case before us neither the Inter- 
mediate Education Act nor the Rules and 
Regulations framed thereunder require the 
Examinations Committee to give a personal 
ing to the candidate. There is thus no 
statutory requirement of personal hearing. 
16. It was contended by the learned 
counsel for the petitioner that the principles 
of natural justice required the Examinations 
Committee to give a personal hearing to the 
candidate against whom action was propos- 
ed to be taken and therefore, thé decision 
of the Supreme Court in Nageshwar Rao’s 
case is fully applicable to an enquiry which 
is made by the Examination Committtee. We 
oo not think that personal seers is one x 
necessary requirements o inciples 
natural justice. eve 
.17. _ In the case of State of Assam v. 
Gauhati Municipal Board, Gauhati, AIR 
1967 SC 1398 while dealing ‘with the case 
under S. 228 of the Assam Municipalities 
Act, the Supreme Court observed as follows: 
: erefore, where a provision like Sec- 
tion 228 is fully complied with as in this case 
and the Board does not ask for an opportu- 
nity for personal hearing or for production 
of materials in support of its explanation, 
principles of natural justice do not require 
that the State Government should ask the 
Board to appear for a personal hearing and 
to produce materials in support of the ex- 
planation. In the absence of any, demand by 
the Board of the nature indicated above, we 


cannot agree with the High Court that mere- 


ee eh Court that mere- 
ly because the State Government did not 
call upon the Board to appear for a person 
hearing and to produce material in support 
of its explanation it violated the principles 
of natural justice. 

„18. Again in the case of Union of 
India v. Jyoti Prakash AIR 1971 SC 1093, 
learned Judges of the Supreme Court observ- 
ed as follows: — 

g “Article 217 (3) does not guarantee a 
right of personal hearing. Nor is a personal 
hearing a necessary incident of rules of 
natural justice. Except in proceedings in 
Courts, a mere denial of opportunity of make 
ing an oral representation will not, without 
more, vitiate the proceeding. A party likely 
_to be affected by a decision is entitled to 
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know the evidence against him and to have 
an opportunity of making a representation. 
He, however, cannot claim that an order 
made without affording him an opportunity 
of a personal hearing is invalid. The pre- 
sident while making an enquiry is not a court 
and the giving of personal hearing is entirely 
discretionary.” 

19. There is thus neither any statu- 
tory requirement, nor any requirement of 
principles of natural justice which compels 
the Examinations Committee to give a perso- 

I hearing to the candidate. That being so, 








the principle laid down by the Supreme 
Court in Nageshwar Rao’s case, AIR 1959 


SC 308, cannot be applied to the enquiry by 
the Examinations Committee. The Exami- 
nations Committee was entitled to evolve a 
procedure for informing a candidate of the 
charges levelled against him and about the 
material proposed to be used and for giving 
‘Jhim an opportunity of explanation through 
the Spot Enquiry Sub-Committee. With res- 
pect we are unable to agree with the con- 
clusions arrived at by the learned Judges in 
Prabhat Kumar’s case, 1971 All LY 1391, on 
the basis of the decision of the Supreme 
Court in Nageshwar Rao’s case, AIR 1959 
SC 308. The first complaint of the petitioner 
based on Prabhat Kumar’s case must there~ 
fore be rejected. 


20. Second complaint of the peti- 
tioner is that the report of the Spot-En- 


quiry Sub-Committee was not given to him 
and the Examinations Committee used the 
material without disclosing it to him. In 
doing this, the Examinations Committee vio- 
lated the principles of natural justice. We 
have already set out earlier the principles of 
natural justice and in our opinion they do 
not require the furnishing of a copy of the 
report to the candidate. A similar question 
arose before the Supreme Court in the case 
AIR 1969 SC 198. In that case . Suresh 
Koshy a student of the Kerala University 
was suspected of having used unfair means 
in answering the mathematics first paper. 
Vice-Chancellor of the University ordered a 
formal enquiry and appointed a retired Prin- 
cipal as the Enquiry Officer. Suresh Koshy 
appeared before the Enquiry Officer. Subse- 
quently, the Enquiry Officer submitted a re- 
pr to the Vice-Chancellor holding Suresh 
oshy guilty of malpractice. during the exa- 
mination in question. On the basis of that 
report the Vice-Chancellor issued a show 
cause notice to Suresh Koshy. It was con- 
tended that the rules of natural justice were 
violated inasmuch as Suresh Koshy was not 
supplied a copy of the Enquiry Officer’s re- 
port before obtaining his explanation. The 
Supreme Court repelled this contention and 
beld that there was no violation of any prin- 
ciple of natural justice merely because the 
report of the enquiry officer was not brought 
to the notice of the examinee concerned be- 
fore obtaining his explanation. 
21. Learned counsel for the petitioner 
placed strong reliance on the case of Suresh 
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Kumar v. Punjab University, AIR 1966 Punj 
152 at p. 154. In this case during discipli- 
nary proceedings against Suresh Kumar the 
matter was enquired into by the Assistant 
Registrar, Punjab University. During en- 
quiry proceedings the Assistant Registras 
after perusing fhe report of the Head Exa- 
miner in the English paper and the statement 
of the petitioner, referred tbe matter to an 


order passed, relying upon the expert opinion, 
could not be upheld. It appears tisk in this’ 
case the Standing Committee relied upon the 
opinion of the expert as a piece of evidence 
indicating that the petitioner was guilty of 
using unfair means in the examination. It 
was not merely the report submitted by a 
fact finding body but the opinion given by 
an expert that was relied upon as material 
evidence. The question whether it was ne- 
cessary to supply to the candidate concerned 
a copy of the Enquiry Officer’s report was 
not at all involved in the case. At the in- 
stance of the petitioner we had the report of 
the Spot Enquiry Sub-Committee produced 
before us and we have perused the same. 
This report indicates that the Spot Enquiry 
Sub-Committee interviewed a large number 
of candidates who were suspected of using 
unfair means in Board’s Examination. For 
the facility of the Examinations Committee, 
this report was prepared in a tabular form 
indicating the allegations made against each 
candidate, the material on the basis of which 
those allegations were made and the expla- 
nation given by the candidate. The mate- 
rial mentioned in the report was the same 
which had been disclosed to the candidate 
concerned. No doubt the report further con- 
tained the opinion of the Sub-Committee 
about the plausibility of the explanation given 
the petitioner, but there was no other 
material, referred to in the -report, indicating 
that the petitioner had used unfair means in 
the examination which had not been brought 
to his notice before obtaining his explana- 
tion. The opinion expressed by the Sub- 
Committee about credibility of the explana- 
tion given by various candidates certainly 
was no material which could have indicated 
that the petitioner had used unfair means. 
The Examinations Committee was to decide 
the matter on its own after looking into the 
charges, the explanation given by the peti- 
tioner and the relevant answer books. In 
our opinion, it was not necessary for the 
inations Committee to disclose this re- 
port to the candidate and the petitioner’s 
second complaint has no substance. 


22. Coming now fo petitioner’s third 
complaint, namely that the Spot Enquiry 
Sub-Committee did not afford an adequate 
opportunity to the petitioner to explain his 
case and he was not given an opportunity to 
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show cause against the -proposed punish- 
ment, we find that in this case the Examina- 
tion Committee got all the material, which 
Jed to an inference that the petitioner had 
used unfair means in answering the two 
questions brought to the notice of the peti- 
tioner by means of a chargesheet given to 
him through the Spot Enquiry Sub-Commi- 
ttee. The petitioner was provided an op- 
portunity to explain allegations. 
He gave whatever explanation he thought 
proper and made a declaration that 
he had nothing further to say in 
the matter. In the the charge-shect his 
attention had been invited to the fact that 
the material that was being brought to his 
notice indicated that he was guilty of using 
unfair means and that he was required to 
show cause why action under paragraph (L) 
of Chapter VI of the Board’s Calendar bo 
not taken against him. The petitioner gave 
his explanation and said that he had nothing 
further to say in the matter. It will thus be 






the 
quired à 

plain or meet the charges or allegations le- 
velled against the person concerned. But in 
the present case the petitioner was given 
even an opportunity to have his say with re- 
gard to the punishment. The charge-sheets 
required him to show cause why. action 
should not be taken against him under para- 
-graph 2 (L) of Chapter VI, which prescribes 
the punishments for those found using 
unfair means at examinations. The peti- 
tioner thereby got full opportunity to say 
whatever he likéd in respect of the punish- 
ment in case the charges levelled against him 
were made out. . 


23. Tt was next contended that in 
this case the spot Enquiry Sub-Committee 
compelled the petitioner to give bis answers 
to the question contained in the charge sheet 
in a very short time without affording him 
an opportunity of thinking over the matter. 
The petitioner, therefore, was not given an 
adequate opportunity to explain his case and 
the ultimate order cancelling his result can- 
not be upheld. This contention is not sup- 
ported by any averment made in the writ 
petition. Moreover annexures A and B filed 


along with the counter affidavit show that - 


the petitioner was given full opportunity to 
have his say in the matter. Towards the end 
of these documents the petitioner has subs- 
ctibed a declaration to the effect that he 
gave his explanation voluntarily and after 
fully understanding everything and that hə 
|bad nothing further to state in the matter. It 
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is, therefore not possible to accept the peti- 
tioner’s contention that the Spot Enquiry 
Sub-Committee did not afford him adequate 
opportunity to explain his case. In our opin- 
ion there is no substance even in petitioner’s 
third complaint about the breach of princi- 
ples of natural justice. . . 

24. Learned counsel for the petitioner 
next contended that there was no material 
before the committee for coming to the con- 
clusion that the petitioner had used unfain 
means at the examinations and that the find- 
ing of the Examinations Committee was based 
merely on surmises and conjectures. It has 
been pointed: out in the case of Board of 
High School and Intermediate Education v. 
Bagleshwar Prasad, AIR 1966 SC 875, that 
in the matter of adoption of unfair means: 
direct evidence may sometimes be available, 
but cases may arise where direct evidence is 
not available and the question will have to 
be considered in the light of probabilities 
and circumstantial evidence, In dealing wi 





far as question No. 1 of Science first paper 
was concerned, it was brought out that the 
petitioner had found out the square root of 
45.5625 as 6.75 without doing any rough 
work or calculation. Petitioner explained it 
by saying that he worked out the square 
root orally. The Examinations Committee 
was of opinion that it was not possible to 
accept the explanation given by the petitioner 
that he worked out the square root of such 
a figure orally. After rejecting the explana- 
tion given by the petitioner it was open to 
the Examinations Committee to draw an in- 
ference that the petitioner had found out the 
square root by some improper method. It 
cannot be said that no reasonable person 
could have rejected the explanation given by 
the petitioner or that there was no basis for 
its rejection. Decision of the Examinations 
Committee was based on the intrinsic evi- 
dence provided by petitioner’s own answep 
book, which, if unexplained, could lead to 
an inference that petitioner had used unfain 
means in answering that question. We are, 
therefore, of opinion that there was material 
on the basis of which the Examinations Com- 
mittee could come to the conclusion that the 
petitioner was guilty of using unfair means 
im answering question No. 1 of science first 
paper. 
25. So far as petitioners answer to 
question No. 2 of Science Second Paper is 
concerned, the material before the Examina- 
tions Committee was that the petitioner was 
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required to find out the equivalent weight of 
copper from the data mentioned in the ques- 
tion. Petitioners solution of the question 
showed that first four or five lines were un- 
necessary and redundant. These superfluous 
lines tallied with those in the solutions given 
by six other candidates whose roll numbers 
were mentioned in the charge-sheet. Tho 
superfluous steps in the petitioner’s answep 
were strikingly similar to those in the answers 
of the six other candidates. All of them 
solved the question by assuming the atomic 
weight of copper as 63.5, an assumption 
which was not at all necessary to be made 
in answering that question. In our opinion, 
on this material a reasonable body of per 
sons could come to a conclusion that the peti- 
tioner had resorted to unfain means in ans 
wering that question. ; 

26. We are, therefore, of opinion that 
there is no substance in the argument that 
the finding of the Examinations Committee 
that the petitioner was guilty of using unfais 
means in answering the two questions was 
not based on any material on the record. 

27. ‘Last point urged on behalf of 
the petitioner is that he has been improperly 
discriminated as against one other candidate, 
namely Jai Ram Pandey, student of the samo 
institution, who ‘was caught using  unfaip 
means red-handed. In his case, the Exami- 
nations Committee merely cancelled his 1971 
Examination, whereas in the case of the peti- 
tioner not only his 1971 examination has 
been cancelled but he has also been debar- 
red from appearing in the Board’s examina- 
tion for 1972, It has been pointed out in the 
counter-affidavit that the case of Jai Ram 
Pandey was different, inasmuch as Jai Ram 
Pandey was charged with bringing unautho- 
tised material in the examination hall which 
material he did not use. The pefitioner, on 
the other hand, was charged and found 
guilty of having actually used unfain 
means in the two papers. In the cir- 
cumstances, there is no parity between 
the cases of the petitioner and Jai Ram 
Pandey. It cannot, therefore, be said that 
the respondents practised any discrimination 
o dealing with the cases of these two candi- 


tes. 

28. In the result, we find no sub- 
stance in any of the submissions made on 
behalf of the petitioner. The petition fails 
and is dismissed: Stay order dated lith of 
February 1971 is discharged. There will be 


no order as to costs. 
Petition dismissed 
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Index Note-— U. P. Acquisition of 
Property (Flood Relief) Temporary Powers 
Act (39 of 1948) Rules under, R. 4 and Sec 
tion 3 — The service of notice under Sec: 
tion 3 being mandatory and an integra’ and 
necessary part of the process of requisition, 
an order of requisition without service of 
notice is ineffective. AIR 1972 SC 1487, Rel, 

(Paras: 2, 3) 


on. 
Cases Chronological Parag 
AIR 1972 SC 1487 = Civil Appeal 
1706 (N) of 1971, DJ- 18-2-1972, Sr. RA 
Supdt. R. M. S, Cochin v. Ki V. 
Gopinath . 3 

V. K. S. Chaudhary, for Appellants; 
Standing Counsel, for Respondents. 

SATISH CHANDRA, J.:=— On 20th 
August, 1958, the Sub-Divisional Officer, 
Bareilly, passed an order, requisitioning 
17.2 acres of Jand in village Karora for re- 
habilitation of persons affected by flood, 
under Section 3 of the U. P. Acquisition of 
Property (Flood Relief} Temporary Powers 
Act, 1948. The appellants were the owners 
of the land. They subsequently made a re- 
pean against the requisition. That 

ving evoked no response, they instituted 
a writ petition in this Court. The requisi- 
tion order was challenged on a variety of 
grounds, The learned Single Judge accepted 
the plea raised by the appellants that no 
notice, as required by Section 3 of the Act, 
had been issued or served on the appellants. 
Nonetheless, he held that non-service of the 


2. In our opinion, the appeal is en- 
titled to succeed and ‘the order cannot be 
sustained. Section 3, which authorises the 
requisition of property, provides:—~ 

“3. The procedure of requisition— If 
in the oyinion of the Requisitioning Autho- 
rity it is necessary or expedient so to do fon 
a public purpose, it may, by order, requi- 
sition any land or building material by serv- 
ing on the owner and the person in pos- 
session thereof ..:...... a notice stating that 
the Requisitioning Authority has decided to 
requisition such Jand or building material in 

ce of this section .........” 
Under this section, requisition can be made 
by order and by serving the requisite notice 
on the owner of the property. In our opin- 
jon, the process of requisition, which com- 
tmences with the taking of the decision and 
the passing of an order, is not completed 
till the notice mentioned in the section is 
served on the owner and the person in pos- 
session. Till service of such a notice, the 
matter remains in the stage of an attempt 
to requisition. Requisition does not, in oun 
Spon; validly take effect without the ser- 
of that said notice. In this view, tho 
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service of the notice is integral and neces- 
gary part of the process of acquisition. 

: 3. The Rules framed under this Act 
-fead to the same conclusion. Rule 4 says 
-that when it is decided to requisition any 
land or building material! under Section 3 
of the Act, the Requisifioning Authority 
shall issue a notice in Form I to the owner 


peer Oe hee ‘on decided 
o. 17 o A on 
18-2-1972 = (reported in AIR sc 


5 of the Central Service (Temporary Ser- 
vice) Rules, 1955. The proviso to that Rule 
the services of any sucb Gov- 
ernment servant may be terminated “forth- 
with by payment” to him of a sum equi- 
valent to the amount of his pay plus allow- 
ances for the period of the notice. The 
phrase “may be terminated forthwith by 
payment” was construed to imply that the 
payment was a condition of the termination 
of service forthwith. It was held that an 
order of termination can be upheld, if the 
requisite amount in terms of the rules was 
paid into the hands of the employee, op 
made available to him, at the same time as 
be was served with the order. In the pre- 
sent case, the provision requires that requi- 
sition can be made by order and by serv- 
ing the requisite notice on the owner. The 
two events are the conditions. Without 
rie of them, there is no effective requisi- 
on. A 

4. The finding of the learned Single 
Judge that no notice, as required by Sec- 
tion 3, was either issued or served upon the 
owners, has not been challenged before us. 
On that finding. the order of requisition was 
clearly ineffective, and cannot. be sustained. 
Since the appeal is liable to succeed on this 
point, it is unnecessary to go into the merits 
of the various other pleas raised by the ap- 
pellants. ` 

5. In the result, the appeal succeeds 
and is allowed with costs. The judgment of 
the learned Single Judge is set aside. The 
order of requisition dated 20th August, 


1958, is quashed. 
Appeal allowed. 
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Konwar and others, Opposite Parties. 

Supreme Court Appeal No. 766 of 
1972, D/- 13-9-1972. 

Index Note:— (A) Constitution of India, 
Art. 133 (1) (a) — Value of subject-matter 
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Beni Chand v. Kamla Kunwar (Ojha J.) 
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fn dispute — In grant of a probate, pro- 
perty bequeathed is not a subject-matter in 
dispute. (Para 2) 

Index Note:— (8) Constitution of India, 
Art. 133 O) th) — Order granting probate 
involving claim respecting property of a 
value of more than Rs. 20,000/~ — Person 
seeking te challenge order ifs entitled to 
certificate uder Art. 133 (1) b) as the pro- 
perties are other than the subject-matter of 
the dispute. AIR 1976 SC 1972 and AIR 
1956 All 348, Rel. on. (Paras 2, 5) 


Index Note:— (C) Constitution of India, 
Art. 133 (1) (©) — “Substantial question of 
law” — Finding that the will im question had 
been executed im accordance with law and 
at the time of execution the testator had 
sound disposing mind is a finding of fact 
and does not involve substantial question of 
faw of general importance. (Para 
Cases Referred: Chronological Paras 
AIR 1970 SC 1972 = (1970) 3 SCR 

a Smt. Jasodabai v. State of Maba- 


tra 

AIR 1965 SC 1440 = (1965) 2 SCR 
751, ' Chittarmal v. Shah Pannalal 
Chandulal 2 

AIR 1956 All 348 = 1956 All LY 196, 
Central Talkies v. Dwarka Prasad 4 

J. N. Chandra and Gopal Behari, for 
Petitioner; V. K. S. Chaudhary and L. P. 
Singh, for Opposite Parties. 

N. D. OEA, ¥.:— This is an applica- 
tion for certificate under Article 133 (1) (a) 
(b) and (c) of the Constitution of dia. 
Smt. Kamala Kunwar respondent No. 1 
made an application for probate of a will 
executed by one Smt. Jaggo Bai on Octo- 
ber 26, 1961. Beni Chand entered a caveat 
and filed a written statement contesting tho 
claim of Smt. Kamla Kunwar. The applica- 
tion was dismissed by a learned Single, 
Judge, but on special appeal by Smt. Kamala 
Kunwar the order of the learned Single 
Judge was set aside and probate of the will 
was granted to her by a Bench of this 
Court. Now Beni Chand has filed this ap- 
plication for certificate. In paragraph 21 
of the affidavit filed in support of the 
application for certificate it has been stated 
that “a decision has been recorded in favour 


- of the applicant Kamala Kunwar who has 


been held entifled to a grant of probate and 
the property worth Rs. 1, 86,799.14 accord- 
ing to the plaintiff and Rs. 5,90,000/- accord- 
ing to the defendants case covered by the 
will has been held to pass to the plaintiff, 
Kamala Kunwar.” A counter-affidavit has 
been filed by one Raman Lal as Pairokay 
of Smt. Kamala Kunwar but the aforesaid 
assertion made in paragraph 21 of the affi- 
davit has not been specifically denied except 
making a bald statement in paragraph [1 
that the contents of paragraph 21 of the 
affidavit were incorrect. In the rejoinder- 
affidavit the facts stated in the original affi- 
davit were reiterated. We have perused the 
application for probate filed by Smt. Kamala 
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Kunwar. Annexure I to the said application 
contains the details of the property in res- 
pect of which probate was sought for. Cer- 
tain amendments were made in the list of 
properties and the total valuation of the 
properties after amendment is shown as 
Rs. 2,00,299.14 np. In this view of the 
matter there seems to be no doubt that the 
properties in respect of which probate was 
sought for were and still are valued at a 
sum of more than Rs.20,000/-. 


2. It was, however, contended by 
the learned counsel for the respondent that 
the subject-matter of the proceedings for 
probate was the question as to whether the 
will in respect of which probate was asked 
for was the last will of Smt. Jaggo Bai and 
was duly executed by her in accordance 
with law. Jt was urged that the grant of a 
probate per se did not confer any title in 
respect of the properties which were be- 
queathed under the will and, therefore, the 
yalue of the properties could not be the sub- 
ject-matter of the dispute within the mean- 
ing of clause (a) of Article 133 (1) of the 
Constitution. Respondent’s learned - counsel 
further contended that even clause (b) of 
Article 133 (1) would not be applicable in- 
asmuch as in order to attract the said clause 
the property respecting which the claim op 
question arises must be property in addition 
to or other. than the subject-matter of the 
dispute. Reliance was placed upon the fol- 
lowing observations made in the case of 
Chittarmal v. Shah Pannalal Chandulal, 
AIR 1965 SC 1440. 


“The variation in the language used in 
clauses (a) and (b) of Article 133 pointedly 
highlights the conditions which attract the 
application of the two clauses. Under 
- clause (a) what is decisive is the amount or 
value of the subject-matter in the court of 
the first instance and ‘still in dispute’ in ap- 
peal to the Supreme Court; under clause (b) 
it is the amount of value of the property 
respecting which a claim or question is 
involved in the judgment sought to be ap- 
pealed from. The -expression ‘property’ is 
mot defined in the Code, but having regard 
to the use of the expression ‘amount’ it would 
apparently include money. But the pro- 


perty respecting which the claim or question . 


arises must be property in addition to- on 
other than the subject-matter of the dispute. 
If in a proposed appeal there is no claim or 
question raised respecting property other 
than the subject-matter clause (a) will apply; 
if there is involved in appeal a clai 
or question respecting property of 
amount or value not less than Rs. 20,000 
addition to or other than the subject-matter 
of the dispute clause (b) will apply.” 
In our opinion learned counsel for the res- 
pondent is right in so far as he contends 
that in proceedings for grant of a probate 
the property bequeathed is not the subject- 
matter in dispute and Article 133 (1) (a) will 
not be attracted, but we are unable to agree 


an 
in 
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with the submission that even clause (bf: 
will not apply. Smt. Kamala Kunwar res-| 
pondent has been mentioned as the execu- 
trix of the will and administratrix of the pro- 
perty and is also one of the legatees. Bent 
Chand has been given nothing under this 
will Once probate is granted to her she 
becomes entitled to the properties bequeath- 
ed to her and will continue to be so entitled 
to the same unless any contrary decision is 
given by a competent court of law on a 
suit for declaration of title. In this view 
of the matter the order granting probate 
involves claim respecting property of a value 
of more than Rs. 20,000/-. These properties 
pa oH mn Bi nga sgn Fy the 

ute, e judgment against which an ap- 
peal is sought to be filed in the Supreme 
Court is at variance and Article 133 (1) (b) 
is clearly attracted. . 

3. In Smt. Jasodabai v. State of 
Maharashtra, AIR 1970 SC 1972 a writ pe- 
tition was filed praying that certain notices 
issued for declaration of lands in excess of 
the ceilings as surplus and requiring that 


they be surrendered, be quashed on the 
ground that the Maharashtra Agricultural 


ds (Ceiling on Holdings) Act, 1961 was 
unconstitutional, The properties which were 
affected by the notices in question were more 
than Rs. 20,000/- and a certificate unden 
Article 133 was prayed for but refused by 
the High Court. In that connection the 
Supreme Court held: 


“The appellants before the High Court 
were attempting to save their property by 
challenging the validity of the Act and the 
decision of the Court that the Act was valid 
directly affected the civil rights of the parties 
in properties well over the mark in value, 
In these circumstances, the High Court 
could not refuse the certificate.” i 


It will be noticed that in Jasodabai’s 
case the properties which were sought to be 
declared as surplus were not the subject- 
matter of the dispute in the writ petition. 
The subject-matter in dispute in the writ 


petition was the notices issued under the 
impugned Act which were sought to be 


quashed on the ground that the Act was un- 
constitutional, Obviously, therefore, Article 
133 (1) (b) was in contemplation of their 
Lordships when they held that the High 
Court should have granted certificate under 
Article 133 inasmuch as its decision affected 
ig properties valued at more than Rupees 


4 In Central Talkies v. Dwarka 
Prasad, ATR 1956 All 348 a Bench of this 
Court while considering the scope of Article 
133 (1) (b) held that if a will is declared to 
be invalid the result would be that the en- 
tire properties covered by the aforesaid 
document will be affected and, therefore, in 
determining whether the decision affects the 
property of Rs. 20,000/- or more, the value 


of the entire property should be taken intg 
consideration. 
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ifeion the petitioner, in our opinion, is en- (1961) 65 Cal WN 1050 = 1961 Cal LI 


titled to a certificate under Article 133 (1) 
(b) of the Constitution. 


6. In so far as the prayer for a 
certificate under Article 133 (1) (c) is con- 
cerned we are of the opinion that no sub- 
; stantial question of law of general import- 
ance is involved inasmuch as the finding re- 







mind is a finding of fact. 


7. We accordingly grant a certificate 
under Article 133 ( (1) (b) of the Constitution. 
The petitioner will be entitled to his costs. 


oF a Application allowed. 
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Raja Jagat Ranvir Mahesh Prasad Singh 
Appellant v. Smt. Baqriden and others, Res- 
pondents. 


Second Appeal No. 372 of 1963. D/-29- 
` 8-1972, against judgment and decree of B. B. 
Da e, Addl. Civil J., Pratapgarh, D/- 30-4- 


Indeg Note:— (A) Transfer of Property 
Act (1882), S. 10 — Perpetual heritable but 
non-transferable lease —- Condition prohibit- 
fing lessee from transferring the property — 
Right of re-entry on breach of the condition 
not reserved — Condition whether for the 
benefit of the lessor and valid. . 


Brief Note:— (A) A right of transfer is 
mot a necessary incident of the legal status 
of a perpetual lessee and therefore a condi- 
tion making the rights of the perpetual les- 
see heritable but non-transferable would not 
be illegal. AIR 1942 Andhb 374, Relied on. 
Where a right of re-entry on breach of such 
condition is reserved by the lessor, the con- 
dition is immediately and demonstrably for 
the benefit of the lessor. But even in the 
absence of such condition facts and circum- 
stances may show that the condition was 
for the benefit of the grantor though that 
benefit may not be immediate. 


Where on the facts and circumstances 
of the case, it cannot be said that the res- 
friction against alienation was only a sur- 
plusage or a redundant condition which in 
the absence of a right of re-entry could not 
confer any benefit on the lessor in any event 
and it is clear that the benefit of this res- 
triction could under certain circumstances 
be available to the lessor or his own heirs 
then the condition would be deemed to be 
valid under Section 10. (Paras 12, 20) 


JP/KP/F8 867/72/MLD 


131, S. K. Roy Choudhury v. A. L. 
Khan 


13, 19 
AIR 1956 Tripura 9, Sachindra v. Dist. 
Magistrate 13, 18 
AIR 1943 Oudh 125 = 1942 Oudh WN 
504, Sri Nath v. Ram Narain 13, 16 
AIR 1942 Oudh 374 = 1942 Oudh WN 
225, Bhairo Singh v. Ambika Baksh 
Singh 12 
AIR 1937 Oudh 473 = 1937 Oudh WN 
959, Kunwar Man Singh v. Binde- 
shwar Baksh Singh i 13, 15 
AIR 1929 Cal 228 = 49 Cal LJ 89, 
rice Nath v. Baharali 13, 17 


D. Misra, for Appellant; H. D. Sri- 
a and Shafiq Mirza, for Respondents. 


JUDGMENT :— This appeal arises out 
of a suit filed by the plaintiff-appellant in 
the Court of Civil Judge, Pratapgarh pray- 
ing for the cancellation of a sale-deed dated 
5-1-1960 executed by respondents Nos. 9 to 
11 in favour of one Abdul Rahman who 
was predecessor of the defendants-respon- 
dents Nos. 1 to 8, and for possession oven 
the said house after their ejectment. 


2. This house admittedly belonged 
to Raja Jagatpal Bahadur Singh, a Taluqdar 
of Kaithola Estate. He-executed a deed 
dated 29-5-1935 in favour of his wife Rani 
Dharam Raj Kuer respondent No. 9 in res- 
pect of this house and some other property. 
According to the plaintiff under this deed 
Rani Dharam Raj Kuer was granted a herit- 
able but non-transferable lease so far as 
the house in dispute is concerned and as such 
under the terms of this grant she could 
only remain in possession of the house but 
could not make any temporary or perma- 
nent transfer thereof. The Raja died on 9-94 
1949. Before that he had adopted the plain- 
tiff-appellant Raja Jagat Ranvir Mahesh 
Prasad Singh as his son and had also exex 
cuted a will in his favour. Hence both as an 
adopted son and as a legatee he was owner 
of the interest reserved by the Raja in the 
said house under the deed dated 29-5-1935. 
Smt. Bimlawati Kumari Devi _ respondent 
No. 10 is the daughter of Rani Dharam Raj 
Kuer and the Raja while respondent No. 11 

is their daughter’s son. After the death of 
Rani Dharam Raj Kuer, Smt. Bimlawati 


. Kumari Devi would inherit her property if 


she survives her. The respondents Nos. 10 
and 11 had also joined respondent No. 9 
in execution of the impugned sale deed. The 
plaintiff's contention was that by making 
this unauthorised transfer the lessee 
her leasehold rights and the plaintiff be- 
came entitled to get immediate possession 
over the property which he had sought as 
an alternative relief in his plaint besides 
claiming a decree for adjudging the sale- 
deed as void. 


3. The suit was contested by tha 
defendants. It was denied that the plaintiff 
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was the adopted son of the Raja. It was 
pleaded that the will executed in his favour 
by the Raja did not cover the house m suit. 
It-was further pleaded that under the deed 
dated 29-5-1935 Rani Dharam Raj Kuer 
got the house in suit as an absolute owner 
and not as a lessee and as such the restric- 
tion imposed on her that she could not 
transfer the property was void under Sec 
tion 10 of the Transfer of Property Act. 
Even if the transaction is held to be a per- 
petual lease this condition was void because 
the lessor not having reserved any right ‘of 
re-entry on breach of this condition, it can- 
not be said that this restriction was for his 
benefit. Lastly, it was contended that in any 
case the plaintiff was not entitled to posses- 
sion over the property without determining 
the Jease by means of a notice under Sec 
ren 111 (g) of the Transfer of Property 
ct. 


4. The trial Court repelled these 
pleas of the defendants. It found that the 
plaintiff had been adopted by the Raja and 
the will executed in his favour by the Raja 
covered this house also. The transaction 
evidenced by the document dated 29-5-1935 
was a lease and not an absolute gift and 
that the condition prohibiting the lessee from 
transferring this property was a valid con- 
dition which was for the benefit of the 
lessor. As such the sale-deed executed by 
the lessee in favour of Abdul Rahman was 
void. The trial Court therefore granted a 
decree to the plaintiff for a declaration that 
the aforesaid sale-deed was void against 
him and also for possession after ejectment 
of the defendants. 

by 


5. On appeal the defendants 
against that decree the lower appellate 
Court affirmed the findings of the trial Court. 
It further held that the adoption was not 
invalid under Section 29-A of the Oudh 
Estates Act. But that Court was of the opin- 
ion that since there was no right of re-entry 
reserved in the lease and no notice under 
Section 111 (g) of the Transfer of Property 

Act had been served on the lessees the 
plaintiff was not entitled to any relief. On 
this ground the appeals of the defendants 
were Toe and the plaintiffs suit was dis- 
misse 


6. Feeling aggrieved by this decisi 
the plaintiff has filed this second a 


7. On behalf of the appellant it was 
contended that on the findings recorded by 
the lower appellate Court the plaintiffs suit 
should not have been dismissed and he 
should have been granted a decree at least 
for adjudging the sale-deed as void against 
him though he was also entitled to posses- 
sion over the property against the transfe- 
rees who were in unauthorised possession on 
the basis of the said sale-deed. On behalf 
of the defendants, while supporting the 
decree of the lower appellate Court, the 
findings recorded on other points against the 
defendants were traversed. the entire 
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case was laid open by the parties in this 
second appeal and it becomes necessary to 
consider all the points involved in this case 
except the Poe which are concluded by 
the findings of fact. 

6 So far as the question of ne 
tion of the plaintiff is concerned both 
courts below have held that the factum of 
adoption by the Raja has been proved. This 
is a finding of fact which is not open to 
challenge in this second appeal. The learned 
counsel for the defendants-respondents, 
however, pointed out that in the case of a 
Taluqdar mere factum of adoption accord- 
ing to the requirements of Hindu Law is 
not enough but under Section 29-A of Oudh 
Estates Act. 1869 it is further n that 
the fact of such adoption should be declar- 
ed by the adoptor in a writing executed and 
attested in manner required in the case of a 
will and registered. According to the defen- 
dants, this requirement has not been com- 
plied with im this case. 

9. The lower appellate Court where 
this plea was raised for the first time, it not 
having been raised im the trial Court, bis 
of the opinion that a statement made b 
the Raja in his will dated 27-12-1945 whic 
is a registered document of which execution 
has been duly proved, sufficiently complies 
with the requirement of Section 29-A. This 
alg as translated in English is as fol- 
lows: 

“Kunwar Jagat Ranvir Mahesh Prasad 

Singh who is getting education at present 
and whose age at this time is 14 years and 
whom I have considered as my family mem- 
ber (Ahal) and so I adopt him (Main Usko 
Apni Farzandgi men Leta Hun.)” 
On behalf of the defendants it was con- 
tended that though according to the plain- 
tiffs version his adoption in accordance 
with the requirements of Hindu Law had 
taken place a few days prior to the execu- 
tion of this will, there is no mention in this 
will that the plamtiff had already been adopt- 
ed by him and as such this declaration does 
not fulfil the requirements of Section 29-A. 
I am unable to accept this contention. Sec- 
tion 29-A does not prescribe any set formula 
in which such a declaration should be made. 
Under Section 29 of this Act even Moham- 
medan Taluqdars were permitted to adopt 
a son and obviously in their case no religi- 
ous ceremony is required and all that they 
had to do was to make a declaration in a 
registered document as required by Section 
29-A. This declaration could be in the form 
that the executant was adopting a certain 
person as his son. In the present case tho 
words “Main Usko Apni Farzandgi Men Leta 
Hun” used by the Raja in his will substan- 
tially comply with this requirement. I, 
therefore, agree with the lower appellate 
Court that the adoption is not invalid. 

10. Besides being an adopted son of 
the Raja, the plaintiff is also his legatee. 
From a perusal of will it is clear that 
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whatever interest had been retained by the 
Raja under the document dated 29-5-1935 
fn respect of the house in suit was covered 
by this will and it had not been excluded 
therefrom. In fact the Raja tried even to 
whittle down the extent of the grant made 
under that document which he could not 
do. That is not an issue before us. The 
point worth noticing is that whatever inte- 
rest was retained by the Raja in the house 
in suit under the document dated 29-5-1935 
was not excluded from the purview of the 
will im favour of the plaintiff. So the plain- 
tiff on both these grounds is entitled to step 
into the shoes of the Raja and safeguard his 
interest, if any, in the house in suit reserved 
under the deed dated 29-5-1935. 

14. It was next contended by the 
Jearned counsel for the defendants-respon- 
dents that tlie Raja made a gift of the house 
in suit in favour of his wife (respondent No. 
9) under the deed dated 29-5-1935 and it 
cannot be construed as a lease. In this con- 
nection he Jaid emphasis on clause 1 of 
this document which reads as follows: 

“Rani Sahiba mausufa jaydad patta 
shuda mazkoor bajmiya haqooq malkana 
misla qurqi wa sarsari wa bedakhli waghaira 
waghaira qabiz wa dakhell rahen.” n 
as translated in English it would mean thaf 
the said Rani Sahiba shall remain in pos- 
session and occupation over the said leased 
property together with all its proprietary 
rights such as, attachment, distress. and 
ejectment etc. Immediately after tbat clause 
2 Jays down that the said Rani shall remain 
in possession and dominion over the leased 
property generation after generation without 
any right of transfer. It concludes that be- 
sides any right of transfer whether tempo- 
rary or permanent the Rani will have all 
sorts of proprietary powers with respect to 
the property. The nature of the document 
was described to be a perpetual heritable 
and non-transferable lease (Patta istemerar 
gabil wisarat wa _  na-qabilul-intaqal”). In 
my opinion, not only the document has been 
specifically classified as a permanent herit- 
able and non-transferable lease but the inci- 
dents of the transfer as mentioned in the 
document also make out a clear case of 
lease and not an absolute gift. The grantor 
had reserved a right to receive Rs. 5/- per 
year from the grantee as Malikana in res- 
pect of the house in suit. This periodical 
` payment described as Malikana is nothing 
but an amount of money to be paid periodi» 
cally to the transferor by the transferee 
within the meaning of Section 105 of the 
Transfer of Property Act. The use of the 
word ‘Malikana’ is not conclusive to lead 
to an inference that it was an absolute 
transfer of the entire proprietary rights. At 
one place the grantor had also stated that 
the object of this grant was to provide main» 
tenance to the grantee who was his own 
wife. I agree with the courts below that 
the transaction evidenced by this document 
dated 29-5-1935 so far as the house in suit 
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is concerned is only a perpetual heritable 
but a non-transferable lease. 

12. The next point that arises fog 
our consideration is whether the condition 
restraining alienation contained in the above 
lease is void under Section 10 of the Trans- 
fer of Property Act or it is a valid condition 
under’ the proviso to that section. This sec- 
tion itself clearly provides that a condition 
or limitation absolutely restraining the trans- 
feree from disposing of his interest in the 
property shall not be void in the case of a 
lease where the condition is for the benefit 
of the lessor or those claiming under him. 
Jt was held by a Bench of this Court in 
Bhairo Singh v. Ambika Baksh Singh, AIR 
1942 Oudh 374 that a right of transfer is 
not a necessary incident of the legal status 


_of a perpetual lessee, and therefore a condi- 


tion making the rights of the perpetual les- 
see of a village non-transferable but herit- 
able is not illegal. So the only question that 
arises for our consideration is whether this 
condition is for the benefit of the lessor on 
those claiming under him. 


13. On behalf of the respondents it 
is contended that unless the lessor reserves 
a tight of re-entry on breach of such condi- 
tion prohibiting alienation of his interest by 
the lessee, the condition shall not be deem- 
ed to be for the benefit of the lessor and it 
shall be treated as a surplusage which can- 
not be defended under Section 10. In 

ort of his contention the learned counsel 
‘or the respondents relies on the following 
ons: 

1. Kunwar Man Singh v. Bindeshwaw 
Baksh Singh, 1937 Oudh WN 959 = (AIR 
1937 Oudh 473). 

2. Sti Nath v. Ram Narain, 1942 Oudh 
UN Di = Gor es Oudh 125). 

. Khetra v. Baharali, AIR 1929 
O P iria v Die Masi 

. Sachi v. Dist. Magistrate, AR 
ear Ton oi 

3 oy Choudhury v. A. L. Khan 
(1961) 65 Cal WN 1050. i 

14, No doubt some observations 
made in these cases do support the respon- 
dents’ contention. But those observations 
have to be read in the context of the facts 
of those cases, 

15. In 1937 Oudh WN 959 = (AIR 
1937 Oudh 473) the grant made through a 
compromise, of zamindari property confer- 
red heritable but non-transferable rights 
on the transferee. The transferor had also 
reserved a right to resume the grant and 
eject the transferee. But on a consideration 
of all the antecedents of the transaction and 
the dealing of the parties with respect to the 
property it was construed to be a grant of 
under-proprietary rights which by virtue of 
those rights was held to confer transferable 
tights. It was therefore held that where a 
person gets heritable but non-transferable 
under-proprietary rights under a compro» 
mise, the deed of compromise or agreement 
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can only be interpreted as conferring upon 
such person absolute under-proprietary 
rights and the condition in restraint of alie- 
nation, even though contained in a settle- 
ment decree, is null and void and in spite 
of insertion of such condition such a decree 
conveys an absolute right of transfer. Since 
the transaction was not construed as a lease 
there was no occasion to consider if the 
condition was for the benefit of the lessor 
and as such valid under Section 10 of the 
Transfer of .Property Act. 

16. In 1942 Oudh WN 504 = (AIR 
1943 Oudh 125) (supra) the question that 
arose for consideration was whether the 
transaction relating to the transfer of 3a 
zamindari property was a sale so as to be 
subject to law of pre-emption or it was only 


a perpetual lease on the basis of which a. 


right of pre-emption cannot be claimed by 
a co-sharer in the village. It was held that 


it was only a perpetual lease and not a sale. © 


On this finding the appeal was allowed and 
the suit for pre-emption was dismissed. 
After that there was no necessity to consider 
the terms of the lease and to decide if the 
restriction against alienation imposed on the 
lessee under that lease was valid or not. All 
the same, this matier was also considered 
and it was observed: 

“Where under a deed purporting to be 
a perpetual lease executed by an under-pro- 
prietor the transferee is to enjoy heritable 
tights and pay fixed malikana and rent, the 
lessor does not reserve any rights of any 
kind to himself, and the transferee has the 
Tight to eject tenants and manage the pro- 
perty in any way he chooses, and the trans- 
feror has no right of enhancement of rent 
or malikana and has not reserved the right 
of re-entry to himself under any conditions, 
but has stated that the transferee has no 
right of transfer, the deed must be deemed 
to give full powers to the transferee, and 
the restraint on alienation is illegal under 
Section 10, Transfer of Property Act.” 
These observations are-in the nature of 
obiter dicta. 

17. In AIR 1929 Cal 228 (supra) 
the original lessee was granted a permanent 
heritable but non-transferable lease. The 
lessor had not however reserved a right of 
re-entry in the case of breach of the condi- 
tion prohibiting alienation. The heir of the 
original lessee made a transfer in breach of 
this condition. The transferee was however 
tecognized by the lessor by accepting rent 
from him. Thereafter the transferee or his 
heir made- another transfer which was 
sought to be avoided by the lessor who 
brought a suit for ejectment. It was held: 

“Where a lessor does not reserve to 
himself the right of re-entry on breach of 
a covenant against alienation, the lessor can- 
not sue the holder of the leasehold for re- 
covery of possession on the breach of the 
condition.” i 
The question whether such restriction is of 
js not for the benefit of the lessor was not 
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considered in this case. All that was held . 
was that in such a situation the lessor can- ` 
not eject the lessee or his transferee under 
Section 111 (g) of the Transfer of Property 


18. The facts of the case AIR 1956 
Tripura 9 (supra) were somewhat compli- 
cated. In the original sale-deed creating a 
dar-taluq tenure there was a condition . 
against alienation in favour of an outsider. 
But no right of re-entry was reserved ` by 
the transferor. Subsequently the lessor and 
the lessee rights came to be owned by the 
Government. Some time after that, anofher 
dar-taluq lease was granted to the wife of 
the original owner. In this lease there was 
no restriction against alienation. The new 
lessee sold her dar-taluq rights to Sachindra 
petitioner who remained in possession of 
the property till the District Magistrate 
passed an order that he had no title in the 
property and in pursuance of that order the 
petitioner was dispossessed and certain 
other action was taken against him when 
he filed a writ petition under Article 226 
of the Constitution. As the new dar-taluq 
lease granted by the Government to the 
wife of the original owner contained no res- 
triction against alienation, the transfer made 
by her to the petitioner Sachindra could not 
be. said to be void. The original lease had 
obviously come to an end when the lesson 
and lessee rights were both owned by the 
Government. The learned Judicial Commis- 
sioner however considered the alternative 
case also on the assumption that the origi- 
nal sale deed or the lease deed creating the 
first dar-taluq tenure which contained the 
restriction against alienation was still ope- 
rative and held as follows as is evident from 
head note (e) of the report: 


“Where dar-taluq patta executed in 
Tripura State contained a condition against 
alienation in favour of an outsider but re- 
served no right of re-entry to the lessor, 
and the interest is sold to an outsider, even 
if the deed be deemed to be operative, the 
mere fact that in the term it has been Jaid 
down that any such action without permis- 
sion shall be void will not make the sale 
deed absolutely void. 


Further, as the lessor has not reserved 
to himself the right of re-entry on breach 
of the covenant against alienation, the les- 
sor cannot sue the holder of the leasehold 
for recovery of possession on breach of the 
condition. ; 

Where the lessor has not brought for- 
ward any suit against alienee on the ground 
of forfeiture under Section 111 (g), T. P. 
Act, it cannot be urged with any force that 
the sale deed in favour of the alienee which 
is for. valuable consideration is void, as this 
tight will be deemed to have been waived 
under Section 112, T. P. Act.” 


So it is evident that it was not a case be- 
tween the original lessor and the lessee op 
persons claiming through them. 
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19. Lastly the case of (1961) 65 Cal 
WN 1050 (supra) relates to an ordinary 
lease from month to month and not to a 
perpetual lease. There was a restriction im- 


posed on the tenant under the terms of the. 


lease that he will not sublet the premises. 
In spite of that he sublet the premises. 
Normally the tenant and the sub-tenant both 
could be ejected after determining the lease 
by a notice under Section 106 but for the 
provisions of the West Bengal Premises Ten- 
ancy Act, 1956 which was. on the same lines 
as the U. P. (Temporary) Control of Rent 
and Eviction Act, 1947. Sub-section (2) of 
Section 16 of this Act gave protection from 
ejectment even to those sub-tenants to whom 
sub-letting had been done with or without 
the consent of the landlord prior to this 
Act. In view of this protection the sub- 
tenant was not liable to ejectment. The 
landlord, however, wanted to eject the lessee 
and his sub-tenant on account of the breach 
of the condition which prohibited sub-letting 
though there was no right of re-entry re- 
served by the Iessor on breach of this con- 
dition. In these circumstances it was held: 

“A stipulation in a lease restraining 
alienation unaccompanied by a proviso for 
re-entry on its breach is not an effective 
restraint or bridle on the lessee’s interest in 
the property and is not really a condition 
for the. benefit of the lessor. Such a stipu- 
Jation is ineffective as a condition or res- 
traint against alienation. The lease remains 
operative, notwithstanding the breach of the 
stipulation. Consequently the sub-lease in 
the instant case made in breach of the sti- 
pulation is valid and operative.” 

20. Where a right of re-entry on 
breach of such condition is reserved by the 
lessor, the condition is immediately and 
demonstrably for the benefit of the lessor. 
But even in the absence of such condition, 
facts and circumstances might be brought 
out to show that the condition was for the 
benefit of the grantor though that benefit 
may not be immediate. It been pointed 
out by the learned counsel for the appel- 
lant in this case that the grantor and the 
grantee were not strangers but they were 
husband and wife. In the contingency of 
the grantee dying without leaving any issue, 
the grantor himself would have inherited 
the grantee’s interest. It may be stated that 
the Raja had previously transferred this 
very property under a similar document and 
subject to the same terms to his former 
wife. She died issueless and her interest in 
the property was inherited by the Raja him- 
self. Subsequently he transferred this pro- 
perty to his second wife, respondent No. 9, 
under the deed dated 29-5-1935 in- which 
these facts about the previous transfer had 
also been narrated. The grantee’s heirs who 
could inherit the property in preference to 
the grantor were the grantor’s own issues, 
So, on the facts and circumstances of this 
case and the close relationship existing be- 
tween the grantor and the grantee, it can- 
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not be said tbat the restriction against alie- 
nation was only a surplusage or a redundant 
condition which in the absence of a right 
of reentry “could not confer any benefit on 
the lessor in any event. In my opinion, the 
benefit of this restriction could under cer- 
tain circumstances be available to the lessor 
or his own heirs. As such, this condition will 
be deemed to be valid under Section 10 
That being so, the lessee (respondent No. 9) 
had no authority to make the transfer in 
favour of the predecessor of ondents 
Nos. 1 to 8 under the impugned sale deed 
dated 5-1-1960, and this sale deed shall be 
deemed to be void against the appellant 
who. is successor-in-interest of the lessor. 


21. Lastly we have to see what re- 
lief, if any, can be granted to the plaintiff- 
appellant as a result of the above findings. 
So long as the lease in favour of respon- 
dent No. 9 is not determined by a notice 
under Section 111 (g) of the Transfer of 
Property Act the plaintiff is not entitled to 
immediate possession... A lease under this 
provision can be determined on account of 
the breach of a condition which provides a 
right of re-entry for such breach. This 
condition is not available to the plaintiff- 
appellant: It also provides that if the lessee 
renounces his character as lessee and denies 
the title of the lessor, the lease may be for- 
feited. Whether or not this condition is 
available to the plaintiff-appellant, does not 
arise for our consideration at this stage, All 
that can be said is that the plaintiff is not 
in this suit entitled to eject respondent No. 9 
50 Jong as her lessee rights are not deter- 
min 


22. It was contended on behalf of 
the appellant that he is atleast entitled to 
seek possession against respondents Nos. 1 
to 8 who are in unauthorised possession of 
the land. These respondents are not in pos- 
saion of the land as Pi ate maae 
sers but are claiming ‘ou respondent 
No. 9 and unless the lease in her Tasour is 
determined, these transferees also cannot be 
ejected by the plaintiff-appellant. At the 
same time, the sale deed in question execut- 
ed by the lessee in contravention of the non- 
alienability clause, is an invasion on the 
proprietary tight of the lessor. He is there- 
seel entitled to get that sale deed adjudged 
voi 
_ 23 I accordingly allow this appeal 
to this extent that the plaintiff's suit for ad- 
judging the sale deed dated 5-1-1960 exe- 
cuted by respondents Nos. 9 to 11 in favoun 
of Abdul Rahman, predecessor of on- 
dents Nos. 1 to 8 as void against the plain- 
iff, is decreed. In the circumstances of the 
case, the plaintiff shall get half his costs 
throughout from the respondents who shall 


own costs. 
Orden accordingly. 


°c 
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Devan Man Mohan Lal, Appellant v. 
L. Piary Lal and another, Respondents. 


First Appeal No. 259 of 1965, DJ- 3-8- 
1972, against decree of A 29 Saharan- 
pur, D/- 2-3-1965. 


Index Note:— (A) Contract Act (1872), 
S. 55 — Time would be essence of a con- 
tract agreeing to reconvey within a definite 
term. 


Brief Note:— (A) In the case of a con- 
tract simpliciter to sell a property, the owner 
of the property agreeing to sell normally 
possesses an absolute and perfect title to the 
property and he agrees to convey or pass 
on that title to the promisee. In the case of 
an agreement to reconvey, however, the 
original vendee acquires under the original 
sale deed from the original vendor a pre- 
carious title, in the sense that by agreeing 
to reconvey the same he undertakes a risk 
and uncertainty of acquiring an absolute 
and indefeasible title. It would. therefore be 
inequitable under such circumstances to 
hold that even though in the agreement of 
geconveyance a definite time is fixed that 
` time would not be of the essence of the con- 
tract. Nor in such a case the court of equity, 
except in cases of umavoidable accident, 
fraud, misrepresentation etc. will give any 
equitable relief to the plaintiff, if it is esta- 
blished that he failed to strictly abide by 
the specific conditions subject to which the 
agreement of reconveyance was executed. 


(Para 6) 

Index Note:— (8) Contract Act (1872), 
S. 62 — A contract agreeing to reconvey is 
not repudiated merely because the vendes 
has transferred the property to a third party. 
Brief Note:— (B) The mere fact that a 
vendee has agreed to reconvey the property 
to the original vendor within a certain time 
does not legally prevent him from transfer- 
ring the property. If in such a case the pro- 
perty is sold to a person ready and willing, 
with notice of such agreement to 
feconvey the property, to purchase the pro- 
perty in question and to acquire such title 
and interest in the air add as the original 
vendee was capable of transferring, there 
is no repudiation of the agreement to Tre- 
convey executed in original vendor’s favoup 
nor does the original vendee by selling the 
property render the reconveyance of the pro- 
perty an impossibility. (Paras 9 and 11) 
The agreement is for the reconveyance 

of the property, the performance of which 
does not require any personal skill or per- 
sonal qualification. If the sale deed can be 
executed by original vendee equally with his 
concurrence, the sale deed can be executed 
by subsequent transferee to which transaction 
original vendee can be made to join, if 
mecessary. . (Para 12) 
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KIRTY, J.:— This appeal is directed 
against the decree passed by the learned Ad- 
ditional Civil Judge, Saharanpur, dismissing 
the suit filed by the appellant against the 
two respondents for specific performance of 
the contract to reconvey a house along with 
some land. which the appellant had sold to 
respondent No. 1 for Rs. 25,000/- by 
deed dated 12-12-1958. On that very date 
two other documents were execufed. One 
was an agreement for the reconveyance of- 
the property in question to the appellant by 
respondent No. 1. The other document was 
a reni-note executed by the appellant in 
favour of respondent No. 1 agreeing to pay 
rent at the rate of Rs. 250/- per month fop 
the property in question. Respondent No. 2 
is a transferee from respondent No. 1. 
21-1-1959 respondent No. 1 transferred the 
property which he had purchased from the 
appellant for the same consideration of 
Rs. 25,000/-. In the plaint the appellant 
prayed that a decree for specific perform- 
ance of the agreement to reconvey be passed 
either against defendant No. 1, ie. the pre- 
sent respondent No. I, or against the two 
defendants or against any one of them who 
may be found by the court to be liable to 

orm the contract. The suit was contested 

defendant No. 2 only. Defendant No. 1, 
namely, Piarey Lal alias Budh Sain - does 
not appear to have entered appearance. Na 
whl Cont on the pleadings of the’ parties 

i urt, on eadi parti 
framed in all eight paei Issues manera 
1, 2 and 3 related to a question which had 
arisen as to whether the transfer in favout 
of defendant No. 1 by the plaintiff made or 
12-12-1958 was a mortgage by conditiona 
sale or it was an out and out sale. Her 
it may be mentioned that in the plaint th 


plaintiff had set up an alternative case that 
the transaction was a mortgage by condi- 
tional sale, and he had also sought an alter- 
native relief by way of redemption. The 
suit was decided by the trial Court against 
the plaintiff and the relief for redemption 
was also refused. The. learned Counsel for 
the appellant rightly conceded that the plea 
that the transaction was a mortgage by con- 
ditional sale was not tenable. Similarly 
issue No. 6 was also an issue dealing with a 
question incidental to the main question whe- 
ther the transaction was a mortgage by con- 
ditional sale. he remaining issues are as 
follows:— 

(3) Whether defendant No. 2 is bound 
by the agreement dated 12-12-1958 between 
the plaintiff and defendant No. 1 as alleged 
in para 19 of the plaint? If so, its effect? 

(5) Whether defendants Nos. 1 and 2 are 
to re-sell the property in favour of the plain- 
tiff? If so, on payment of what amount? 

(7) Plaintiff’s relief, if any? 

(8) Whether the suit is barred by time? 
These issues were also answered against the 
plaintiff and it was held that the plaintiff had 
no right to any of the reliefs claimed by him. 
The suit was, therefore, dismissed in toto. 

2. As has already been mentioned, on 
12-12-1958 three documents were executed. 
In this appeal we are not really concerned 
with the rent-note, nor are we directly con- 
cerned with the sale-deed dated 12-12-1958. 
The questions which directly arise and which 
require consideration are as follows: — 

(1) Whether under the agreement dated 
12-12-1958, Ext. 2, time was of the essence 
of the contract? 

(2) Whether the subsequent sale by de- 
fendant No. 1 in favour of defendant No. 2 
on 21-1-1959 had the effect of repudiating 
the agreement to reconvey the property to 
the plaintiff by defendant No. 1? 

(3) Whether the suit was barred by limi- 
tation? 

(4) Whether it was necessary for the 
plaintiff-appellant to prove that he was ready 
and willing to perform his part of the agree- 
ment or that he had called upon the defen- 
dants or defendant No. 1, at any rate, to re- 
convey the property within the stipulated pe- 
riod of two years? _ 

3. Before proceeding to consider the 
above questions, we may mention that the 
trial Court has, found as a fact that the 
plaintiff did not within a period of two 
years from 12-12-1958 make any attempt nor 
offered to pay the amount of Rs. 25,000/- to 
the defendants or either of them. Here we 
may note that the trial Court has also re- 
corded a finding to the effect that defendant 
No. 2 had never extended the period of two 
years mentioned in the agreement dated 
12-12-1958; and another finding that defen- 
dant No. 2 is bound by the agreement dated 
12-12-1958 between the plaintiff and defen- 
dant No. 1. The finding that defendant 
No. 2 was bound by the agreement executed 
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by defendant No. 1 in favour of the plain- 
tiff to reconvey the property has not been 
assailed before us by the learned Counsel 
appearing for respondent No. 2. Learned 
counsel for the appellant, did not also direct- 
ly challenge this finding, but in the course 
of arguments submitted that defendant No. 2 
was not a privy to the said agreement and, 
therefore, the plaintiff had no legal right to 
demand performance of the agreement from 
defendant No. 2. : 

4. Sri K. C. Saxena, learned counsel 
for the appellant challenged the finding of 
the trial Court that the plaintiff had not with- 
in the stipulated period of two years offered 
to defendant No. 1 or defendant No. 2 to 
perform his part of the contract, nor tender- 
ed or offered to tender the requisite sum of 
Rs. 25,000/-. The material evidence on the 
point to which our attention was invited con- 
sists of the oral testimony of the plaintiff 
himself and that of Premnath Bhatia (P. W. 
2) who at the relevant time, was, according 
to the plaintiff and the witness himself, the 
plaintiff's manager. Besides this oral testi- 
mony, there is only one other document on 
the record, namely, Ex. 6 dated 17-1-1961 
which possibly may have some bearing on 
the matter. Ex. 6 is the reply given on be- 
half of defendant No. 2 to a notice dated 
4-1-1961 which the plaintiff had given to de- 
fendant No. 2. The plaintiff did not sum- 
mon the original notice dated 4-1-1961 from 
defendant No. 2 nor did he produce any 
copy thereof as secondary evidence. There- 
fore, we do not know what allegations had, 
in fact, been made in that notice dated 4-1- 
1961. Paragraph 3 of Ex. 6, however, sug- 
gests that in the notice dated 4-1-1961 an 
allegation was made that prior to the giving 
of the notice either the plaintiff himself or 
some other person on his behalf had: ap- 
proached defendant No. 2 with the demand 
for the reconveyance of the property on pay- 
oa of Rs. 25,000/-. The said paragraph 3 
reads: 


“That it is denied that you or any per- 
son on your behalf ever approached or visit- 
ed my client or that my client ever held out 
any promise to resell the property to you. 
The allegations made in the notice in this 
respect are totally baseless and false.” 

It is, clear therefore, that even if there was 
some allegation in the notice dated 4-1-1961 
about the plaintiff or his agent approaching 
defendant No. 2, that allegation was catego- 
tically denied. In the plaint it was avered 
{vide paragraph 22) that towards the end of 
November, 1960, the plaintiff had sent his re- 
presentative to defendant No. 2 for the pur- 
pose of getting the property reconveyed on 
payment of the requisite sum, but defendant 
No. 2 said that he would have no time in 
December, and that the plaintiff’s representa- 
tive should come in January with the requi- 
site sum and that then the deed of re-con- 
veyance would be executed with the concur- 
rence and assistance of defendant No. 1. It 
was also alleged in the plaint that defendant 
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No. 2 had assured the plaintiffs representa- 
tive that no question of limitation would 
Teally arise. Jt was further alleged in the 
plaint (vide paragraph 23) that.on such as- 
surance being given by defendant No. 2, the 
plaintiff’s representative went to defendant 
No. 1 in the beginning of December, 1960 
and intimated the said defendant about the 
allegations contained in paragraph 19 of the 
plaint and also about his visit to defendant 
No. 2. Defendant No. 1, it was alleged in 
the plaint, assured the plaintiff’s representa- 
tive that there was nothing to worry about 
and that the property would be re-conveyed 
and that there would be no question of limi- 
tation. It was also alleged in the plaint that 
defendant No. 1 asked the plaintiff’s repre- 
sentative to come to him before going to de- 
fendant No. 2 again, as asked by the latter, 
in the month of January for obtaining the 
deed of re-conveyance, and that defendant 
No. 1 would also accompany the plaintiff’s 
Yepresentative and get the necessary deed of 
re-conveyance executed. In evidence how- 
ever, a departure was made by the plaintiff 
himself as also by his manager. The court 
below pointed out that there was substantial 
variation -between the oral testimony of the 
plaintiff’s witnesses and the averments made 
in the plaint. This was stated to be one of 
the reasons for not treating the plaintiff’s 
witnesses as reliable. After hearing the learn- 
ed counsel for the parties and after consider- 
ing the relevant portions of the evidence of 
the plaintiff’s witnesses, we are in full agree- 
ment with the view taken by the trial Court. 
There is also some inherent improbability in 
the version given by the plaintiff as regards 
sending his manager to defendant No. 2 in 
November and to defendant No. 1 in Decem- 
ber 1960. Had it been a fact that the said 
Manager had visited defendant No. 1 and 
defendant No. 2 both and they had given 
certain assurances in regard to the execution 
of the deed of reconveyance, there appears 
to exist no reason why the plaintiff did not 
either go personally to the defendants or, at 
any rate, send his manager to them in Janu- 
ary along with the requisite money for getting 
the deed of re-conveyance executed. In their 
depositions the plaintiff’s witnesses have 
made no mention of any such visit in the 
month of January to either of the defen- 
dants. On the contrary, it seems that- on 
4-1-61 a notice was given by the plaintiff to 
both the defendants. The giving of the notice 
itself without making a second visit to the 
defendants suggests that the version given by 
the plaintiff about sending his manager to 
defendant No. 2 in November, 1960 and to 
defendant No. 1 in December, 1960 is not 
true. The finding given by the trial Court 
that prior to sending the notice dated 4-1- 
1961 the plaintiff did not approach either of 
the defendants for getting the deed of re-con- 
veyance executed on payment of the requi- 
site sum must therefore be affirmed. 


5. Sri K. C. Saxena, however, urged 
that the aforesaid finding could not in any 
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way affect the legal rights of the plaintiff 
under the agreement of re-conveyance dated 
12-12-1958. It was contended firstly, that the 
time was not of the essence of the contract 
and secondly, that even though in that agree- 
ment, a period of two years was mentioned 
that did not necessarily mean that after the 
expiry of the said period, the plaintiff ceas- 
ed to have any right to get the property re- 
conveyed. In support of this contention the 
learned counsel placed reliance on a number 
of reported decisions. Before considering 
these decisions we may here mention an- 
other argument of the learned counsel in- this 
connection. It was submitted that admitted- 
ly defendant No. 1 had sold the house to 
defendant No. 2 by a sale deed dated 21-1- 
1959. This second sale deed is on the record, 
of which the paper No. is 19-C. It was 
contended that this act of selling the 
property in question by defendant No. 
1 to defendant No. 2 by itself con- 
stituted in law an act of repudiation of 
the agreement to re-convey the property and 
that, therefore, it was not legally , necessary 
for the plaintiff to offer payment of Rupees 
25,000/- to defendant No. 1 in order to ob- 
tain the deed of re-conveyance, nor was it 
necessary for him to make a demand from 
either of the defendants for getting the ne- 
cessary deed of re-conveyance executed, he 
shall deal with these arguments after we have 
dealt with the first question, namely, whe- 
ther time was of the essence of the contract. 


6. The learned counsel besides plac- 
ing reliance on some reported decisions, 
which we shall presently consider, also re- 
lied on the provisions of Section 55 of the 
Contract Act. It is true that ordinarily time 
may not be of the essence of the contract 
in an agreement to sell immovable property, 
but there is no law, to our knowledge, which 
provides that in no case shall time be of the 
essence of the contract to sell immovable 
property, even though in the agreement it- 
self a definite time is fixed. Apart from that, 
there appears to exist some fundamental 
difference between an agreement to sell pro- 
perty and an agreement to re-convey a pro- 
perty sold. In a sense, it is true that they 
are both agreements; but as has been pointed 
out in a number of cases and by the Sup- 
reme Court itself in K. Simrathmull v. Nan- 
jalingiah Gowder, AIR 1963 SC 1182 a 
contract to re-convey is in reality a conces- 
sion made by the vendee to the vendor. In 
some cases it has been described to be in 
the nature of a privilege. The Supreme 
Court quoted with approval a passage from 
Halsbury’s Laws of England which we may 
ourselves profitably reproduce:— 

“Where under a contract, conveyance, 
or will a beneficial right is to arise upon the 
performance by the beneficiary of some act 
in a stated manner or at a stated time, the 


act must be performed accordingly 


The Supreme Court further affrmed the majo- 
rity view of the Federal Court in Shanmugam 


Pillai v. Annalakshmi Ammal, AIR 1950 FC 
38, where it was held-that if an option under 
an agreement is reserved to a vendor for re- 
purchasing the property sold by him, the 
option is in the nature of a concession or 
privilege and may be exercised on strict ful- 


filment of the conditions, on the fulfilment of: 


which it is made exercisable; and that if the 
original vendor fails to act punctually ac- 
cording to the terms of the contract, the right 
o repurchase will be lost and cannot be spe- 
cifically enforced. In view of the clear enu- 
unciation of the legal principles applicable 
to agreements to re-convey property, includ- 
ing immovable property, it seems hardly ne- 
essary to refer to or discuss other cases 
which do not directly deal with the ques- 
tion. Even so, we consider it desirable to 
refer to certain cases on which reliance was 
placed by Sri Saxena. Before, adverting to 
the said cases we may, however, refer to a 
Division Bench decision of this Court in 
Roshan v. Mahabir Prasad, (1951) 6 DLR 
176 (All), in which also this Court consider- 
ed the legal incidents of and the rights of 
the original vendor under an agreement: to 
reconvey a property. The trial Court has re- 
lied on this decision. In our view, this case 
also fully supports the contention of the 
contesting defendant that time was of 
the essence of the contract and that 
the right which the plaintiff possessed 
under the agreement was in the nature of a 
concession or privilege. Of the cases cited 
by Sri Saxena on the question, the one which 
deserves particular mention is Gamathinaya- 
gam v. Palaniswami Nadar, AIR 1967 SC 
868. This case did not relate ta an agree- 
ment of reconveyance. It appears that in 
that case appellants 1 and 2 had agreed to 
sell some land to the plaintiff-respondent. 
Originally no time was fixed for the comple- 
tion of the sale. Subsequently, however, ap- 
pellants 1 and 2, to whom some payments 
were made by the plaintiff-respondent in ad- 
vance, agreed in writing stipulating that the 
sale deed will be executed on or before April 
15, 1959. Thereafter some controversy arose 
between appellants 1 and 2 and the plaintiff- 
respondent. The sale deed was not execut- 
ed within the stipulated time. Appellants 1 
and 2 then filed a suit for specific perform- 
ance of the contract. One of the pleas taken 
in defence was that time was of the essence 
of the contract and that since the plaintiff 
himself had failed to obtain a sale deed 
within the stipulated time he was not entitl- 
ed to any relief. Therefore, one of the ques- 
tions which arose for consideration was whe- 
ther time was of the essence of the contract. 
In dealing with this question, the Supreme 
Court referred to Section 55 of the Contract 
Act and observed as follows (vide para 4): 


“Intention to make time of the essence 
if expressed in writing, must be in language 
which is unmistakable; it may also be infer- 
red from the nature of the property agreed 
to be sold, conduct of the parties and the 
surrounding circumstances on or before the 
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contract. Specific performance of a contract 
will ordinarily be granted, notwithstanding 
default in carrying out contract within the 
specified period, if having regard to the ex- 
press stipulation of the parties, nature of the 
property and the surrounding circumstances, . 
it is not inequitable to grant the relief. If 
the contract relates to sale of immoveable it 
would normally be presumed that time was 
not of the essence of the contract. Mere in- 
corporation in the written agreement of a 
clause imposing penalty in case of default 
does not by itself evidence an intention to 
make time of the essence.” 


The aforesaid observations made with refer- 
ence to an agreement to sell immoveable 
property and in the circumstances men- 
tioned in the judgment cannot be aptly ap- 
plied to a case of agreement to re-convey 
immoveable property where the parties to 
the agreement themselves have fixed a de- 
finite period. The reasons why the two ag- 
reements cannot be equated or placed on a 
parity have been mentioned in some English 
cases to which reference has been made in 
K. Simrathmull’s case, AIR 1963 SC 1182 
(supra) and Roshan’s case, (1951) 6 DLR 
176 (All) (supra). ‘In the case of a contract 
simpliciter to sell a property, the owner of| 
the property agreeing to sell normally pos- 
sesses an absolute and perfect title to the 
property and he agrees to convey or pass on 
that title to the premises. In the case of an 
agreement to re-convey, however, the origi- 
nal vendee acquires under the original sale 
deed from the original vendor a precarious 
title, in the sense that by agreeing to re-con- 
vey the same he undertakes a risk and un- 
certainty of acquiring an absolute and inde- 
feasible title. It would, therefore, be in- 
equitable under such circumstances to hold 
that even though in the agreement of re-con- 
veyance a definite time is fixed -that time 
would not be of the essence of the contract. 
Nor in our opinion in such a case the court 
of equity, except in cases of unavoidable ac- 
cident, fraud, misrepresentation ete., will 
give any equitable relief to the plaintiff, if it 
is established that he failed to strictly abide 
by the specific: conditions subject to which 
the agreement of re-conveyance was execut- 
ed. Sri Saxena also relied on Caltex (India) 
Ltd. v. Bhagwan Devi Marodia, AIR 1969 
SC 405 and Satya Narayan v. Yelloji Rao, 
AIR 1965 SC 1405. The first case related 
to a lease which contained a term for rene- 
wal for a further period at the option of the 
lessee. It was held that the optional right 
given to the lessee was a privilege which 
could be exercised only upon a strict fulfil- 
ment of the conditions subject to which such 
privilege could be enjoyed by him. Such a 
person was not entitled to claim any equit- 
able relief if he failed to act in accordance 
with the material conditions. This case far 
from supporting the appellant supports in 
our opinion, the contentions of the contesting 
respondent. In paragraph 6 of the judg- 
ment, it was indeed held: 
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“In the present case, the lease fixes a 
time within which the application for rene- 
wal is to be made. The time so fixed is of 
the essence of the bargain. The tenant loses 
his right unless he makes the application 
within the stipulated time. Equity will not 
relieve the tenant from the consequences of 
his own neglect which could be avoided 
with reasonable diligence.” 


7. In Satyanarayana’s case, AIR 1965 
SC 1405 the main question of law for deci- 
sion was whether mere delay on the part of 
the plaintiff to institute a suit for specific 
performance of a contract for sale of immo- 
veable property would be sufficient to disen- 
title him to the grant of an equitable relief 
under Section 22 of the Specific Relief Act, 
1877, even though the suit was instituted 
within the period of limitation prescribed by 
Article 113 of the Limitation Act, 1908. It 
was answered in the negative. With respect, 
we may say that it was very aptly observed 
by the learned Judges: 


“Tf the suit is within time, the delay is 
sanctioned’ by law; if it is beyond time, the 
suit will be dismissed as barred by time; in 
either case, no question of equity arises.” 
This question does not really arise in the 
instant case. The other question was whe- 
ther on the facts and in the circumstances of 
the case, the plaintiff whose suit was within 
limitation should in equity be granted the 
telief sought. The Supreme Court was satis- 
fied that except for some delay there were 
no circumstances which should induce a 
court to refuse in its discretion to give a 
relief of specific performance. In our opin- 
ion, no question of exercise of discretion 
arises here since the plaintiff had ceased to 
possess any subsisting right. 

8. We, therefore, hold that time was 
of the essence of the contract and that the 
plaintiff having failed to perform his part 
under the contract within the stipulated time 
had no legal right to get the property re- 
conveyed or to get a decree for a specific 
performance in that behalf. 


9. As already pointed out, Sri Saxena 
realising the difficulty in the way of the ap- 
pellant advanced an argument that in the 
instant case admittedly the property was sold 
by defendant No. 1 to defendant No. 2 on 
21-1-1959; and that this act on the part of 
defendant No. 1 constituted a clear repudia- 
tion of the contract of re-conveyance. There- 
fore, according to the learned counsel, the 
plaintiff was relieved from the obligation to 
perform his part of the contract within the 
stipulated period, but he thereby did not lose 
his rights under the agreement. Repudiation 
of a contract may be express it may also be 
implied; and it can be inferred from material 
facts and circumstances as to whether there 
has or has not been a repudiation of the 
contract. The mere fact that a vendee has 
agreed to re-convey the property to the ori- 
ginal vendor within a certain time does not 
legally prevent him from transferring the pro- 
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perty. It is true that under the sale from 
the vendor he has acquired a precarious title 
which may be defeated at the instance of the 
vendor provided the vendor fulfills certain 
terms and conditions agreed to by the par- 
ties. If a person is, ready and willing, with 


full notice of such agreement to re-convey 


the property, to purchase the property in 
question and to acquire such title and inte- 
rest in the property as the original vendee 
was capable of transferring, it cannot be said 
that he enters into a transaction which is 
illegal or void. If he steps into the shoes 
of the original vendee then whatever rights 
or remedies the original vendor had against 
the original vendee would be available as 
against the subsequent transferee also. This 
would be so because from the admitted or 
established facts and material circumstances 
it can be inferred, in the absence of any ex- 
press contract to that effect, that necessarily 
there was an implied contract by the subse- 
quent transferee to abide by or to carry out 
the obligation of his vendor under the agree- 
ment of re-conveyance which the latter had 
executed in favour of the person from 
whom he had himself purchased 
the property. In the instant case in the sale 
deed dated 21-1-1959 (paper No. 19-C) it is 
clearly recited that defendant No. i had pur- 
chased the property from the plaintiff under 
a sale deed dated 12-12-1958 and had on 
that very date executed a separate agree- 
ment to reconvey the same to the plaintiff 
on certain terms and conditions. Clearly, 
therefore, defendant No. 2 had voluntarily 
purchased the property with the full know- 
ledge of the agreement and the obligations of 
defendant No. 1 under the agreement. The 
sale deed dated 21-1-1959 itself provides as 
follows:— 


“ab mushtari is jaidad movaiya ka meri 
tareh malik kamil swami wa adhikari ho 
gaya hai aur jo iqrarnama mazkoora bala 
morkha 12 December san 1958 iswi main 
ne bahak Diwan Man Mohan Lal mazkoor 
tahreer kar diya huwa hai. Is iqrarnama ki 
sharayat kn mushtari paband rahe ga.” 


Thus defendant No. 2 not only had express 
notice of the agreement to re-convey the pro- 
perty but expressly undertook to be bound 
down by the same. It thus appears, to us 
that here it is not a case of any repudiation 
of the agreement by defendant No. 1. On 
the contrary defendant No. 1 sold the pro- 
perty subject to that very agreement itself. 
The question whether there has or has not 
been a repudiation of a contract is not a pure 
question of law. It may not be a pure ques- 
tion of fact either. But it would, at any 
rate, be a mixed question of fact and law. 
In our opinion, in the instant case, there was 
no repudiation of the agreement executed in 
plaintiff's favour by defendant No. 1 nor had 
the latter by selling the property to defen- 
dant No. 2 rendered the re-conveyance of 
the property to the plaintiff an impossibili- 
ty. Further we may also mention that in the 
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plaint itself it was alleged by the plaintiff 
that when his representative visited defen- 
dant No. 2 he did not refuse to abide by the 
agreement nor did defendant No. 1 do so 
when such representative visited him in De- 
cember, 1960. On the contrary, ‘according 
to the plaint averment, defendant No. 1 as- 
sured plaintiff’s representative that the plain- 
tiff need not worry about limitation, that in 
January plaintiffs representative should 
come to him so that he may also accom- 
pany the representative during his visit to 
defendant No. 2 and that defendant No. 1 
would get the necessary deed executed. Thus 
it would appear that in the plaint itself there 
was no averment in regard to repudiation of 
the contract within a period of two years. 
Although we have held that certain aver- 
ments in the plaint are not true, even so those 
averments go to show that the plaintiff did 
not allege that there was any repudiation of 
the contract which relieved him of the obli- 
gation to perform his part of the contract. 


10. The learned counsel on the ques- 
tion of repudiation placed strong reliance on 
a Division Bench decision of the Madras 
High Court in Kincha Ramakrishnayya vV. 
Kondamudi Sreeramulu, AIR 1939 Mad 547. 
In that case there was an agreement under 
which some property was agreed to be sold 
by the plaintiff to the defendants for a cer- 
tain sum. At the time of the agreement the 
property was in the possession and enjoy- 
ment of a lessee and it was stipulated that 
possession would be given to the vendee on 
the expiry of the term of that lease. The 
sale transaction was not completed for about 
a year. Meanwhile, it seems, the plaintiff on 
the expiry of the earlier lease executed a 
fresh lease. Ultimately the defendants refus- 
ed to purchase the property. The plaintiff 
then filed a suit for specific performance of 
the contract under which the defendants had 
agreed to purchase the property. One of 
the points raised by way of defence was that 
the plaintiff by executing a lease had repu- 
diated the agreement and the defendants, 
therefore, were no longer bound by the agree- 
ment nor could the agreement be specifically 
enforced against them. The learned Judge 
of the Madras High Court held that there 
had been no repudiation or abandonment of 
the contract by the plaintiff, nor did he com- 
mit any breach of the terms therefor or do 


anything in consequence of which he must- 


necessarily be held to have incapacitated him- 
self from discharging his obligation under 
the contract. The decree of the trial Court 
was set aside and the case was remanded for 
trial on certain other issues on merits. In 
view of the finding given in that case that 
there was no repudiation or abandonment of 
the contract we do not consider it neces- 
sary to refer to certain other observations 
made by the learned Judges. This case cer- 
tainly is not an authority for the proposition 
that merely because defendant No. 1 in the 
instant case had sold the house to defen- 
dant No. 2 there came about a repudiation 
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or abandonment of the contract. We hac 
already mentioned that to our mind such 2 
question is not a pure question of law. Ii 
has to be decided in every case, having re 
gard to the facts and circumstances of that 
case, whether there was or was not any such 
repudiation of the contract as would relieve 
a party to a contract from performing acts 
which the contract itself requires him to do. 
The learned counsel also relied on two Sup- 
reme Court decisions in this connection. They 
ate International Contractors Ltd. v. Prasanta 
Kumar Sur, AIR 1962 SC 77 and Durga 
Prasad v. Deep Chand, AIR 1954 SC 75. In 
the first case it was held that in a case of a 
sale with an agreement to re-convey, if the 
vendor makes an offer to repurchase and 
the purchaser repudiates the agreement of re- 
conveyance, formal tender of price by the 
vendor is not necessary. On 4th February, 
1941, some property was sold by the respon- 
dent to the appellant. On 10th February, 
1941 there was an agreement between the 
parties for reconveyance within a period end- 
ing February 10, 1943. On 26th February, 
1942 the respondent’s Solicitor conveyed to 
the appellant that the respondent was ready 
and willing to have the purchase completed 
as early as possible on payment of the re- 
quisite amount. Along with this letter a draft 
conveyance was sent for appellant’s approval. 
Thereafter some more letters appear to have 
been written. On 18th December, however, 
the appellant’s Solicitor sent a letter stating 
therein that their client, viz. the appellant, 
denied that there was any concluded or 
valid agreement for sale with the respondent 
or with any other person. By this letter no 
doubt the contract was expressly repudiated. 
It was in that situation that the Supreme 
Court held that it was not necessary for the 
respondent thereafter to actually tender the 
requisite amount. This case, therefore, can- 
not afford any guidance for the decision of 
the points arising in instant appeal, nor in 
this case has any such legal principle been 
laid down as can be applied to the instant 
case. In the second case, namely, AIR 1954 
SC 75, the Supreme Court in reality (in 
paragraph 40 of the judgment) was con- 
sidering the form of the decree which should 
be passed in a suit for specific performance 
of a contract for sale where prior to the in- 
stitution of the suit the property was sold by 
the original purchaser to another person. In 
considering this matter, the Supreme Court 
made certain observations of which benefit 
is sought to be taken on appellant’s behalf 
by his learned counsel. Learned counsel re- 
ferred to in particular, paragraph 40 of the 
judgment. We have carefully read that para- 
graph but we do not see therein anything 
from which it can be spelled ont that in a 
case where the original purchaser has sold 
the property to another person he neces- 
sarily has rendered himself completely in- 
capable of performing his obligation under 
the agreement. In some cases, as in the in- 
stant case, there may be a specific agreement 
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between the subsequent purchaser and the 
original purchaser regarding conveyance of 
the property in pursuance of the original 
agreement of reconveyance entered into bet- 
ween the original vendor and the original 
purchaser. The Supreme Court in fact point- 
ed out what would be the proper form of the 
decree in a case where the. original purcha~- 
ser who had agreed to reconvey the property 
has sold it to another purchaser. 


¢ 11. . The learned counsel also re- 
ferred to passage from Anson’s Law of Con- 
tract (22nd Edition occurring at page 441 
and 442). The passage reads: 


. “Sf one party, by his own acts or de- 
fault, makes further commercial performance 
of the contract impossible, he will be consi- 
dered impliedly to have repudiated the con- 
tract, even though he has not, by words or 
conduct renounced his intention to fulfil it. 
Here also the impossibility may be created 
either before performance is due or in the 
course of performance.” 


The quoted passage does not advance the 
case of the appellant any further than the 
rulings on which reliance has been placed by 
his counsel and which we have already noted 
earlier. However, in our view, the question 
does not really arise because we have held 
that neither in fact nor in law there was any 
repudiation or denouncement of the agree- 
ment by defendant No. 1 nor had he done 
anything which could have the legal result 
of causing a repudiation of the contract be- 
cause its performance was rendered an im- 
possibility. 

12. The suit was instituted on 20-1- 
1962 at a time when Specific Relief Act, 1877 
was in force. Section 27 of that Act provid- 
ed that subject to certain exceptions (with 
which we are not concerned in this case) spe- 
cific performance of a contract may be en- 
forced against either party thereto; and any 
other person claiming under him by a title 
arising subsequently to the contract, except a 
transferee for value who had paid his money 
in good faith and without notice of the ori- 
ginal contract. In view of the statutory pro- 
visions contained in Section 27 above, it can- 
not be legally contended, as was sought to 
be done by Sri Saxena, that the plaintiff 
had no right to enforce the contract against 
defendant No. 2. Defendant No. 2, as al- 
ready mentioned, never repudiated the agree- 
ment nor claimed to be a bona fide trans- 
feree for value without notice. He was 
certainly a transferee for value but he at the 
same time was a transferee who had pur- 
chased with full notice and knowledge of the 
agreement in question. In fact he undertook 
to abide by that agreement. The contention, 
therefore, that the plaintiff had no right to 
get the contract performed by defendant 
No. 2 because there was no privity or mutu- 
ality between the plaintiff and defendant 
No. 2 must be repelled. There is little room 
for doubt that under certain circumstances a 
person can enforce an agreement by which 
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or under which he has acquired certain bene- 
ficial rights or interest even though he was 
not a party to the contract itself. It is only 
in cases where a person bad undertaken to 
perform a personal covenant, which can- 
not be performed by his successor or repre- 
sentative, that it can be said that specific per- 
formance of the contract can be enforced, if 
at all, against the original contracting party 
only and not against any other person. That 
question does not arise in the instant case. 
Here the agreement was for the reconvey- 
ance of the property, the performance of 
which did not require any personal skill or 
peran qualification. If the sale deed could 
e executed by defendant No. 1, equally 
with his concurrence, the sale deed could be 
executed by defendant No. 2, to which trans- 
action defendant No. 1 could be made to 
join, if necessary. Further the contract it- 
self did not prohibit the plaintiff as a pro- 
misee from accepting performance from a 
third party. 


13. The trial Court held that Arti- 
cle 113 of the Limitation Act, 1908, was not 
applicable. .Without mentioning which other 
Article of the Limitation Act would cover 
the case the learned Judge, however, held 
that the plaintiff did not get the property 
retransferred and his right to obtain re~ 
transfer had come to an end and that the 
suit was barred by time. Jn holding that 
the suit was barred by time the learned 
Judge, to our mind, committed a clear error. 
He, it appears, mixed up the question of 
limitation with the question of accrual ov 
survival of cause of action entitling the plain- 
tiff to sue for a decree for the specific per- 
formance of the contract. In so far as the 
accrual of cause of action is concerned we 
have already indicated above that the plain- 
tiff did not within the period of two years 
call upon the defendants to reconvey the pro- 
perty nor did he offer to pay the requisite 
sum of Rs. 25,000/-. We, therefore, agree 
with the finding of the court below that the 
plaintiff's right to seek specific performance 
had come to an end. The suit was bound to 
fail for want of a subsisting cause of ac- 
tion. The suit was liable to be dismissed on 
that ground and not on the ground that it 
was barred by limitation. Article 113 of the 
Limitation Act, 1908 prescribed a period of 
for specific perfor- 
mance of a contract. The period of three years 
was to be computed from the date fixed for 
the performance or if no such date was fixed 
when the plaintiff had notice that perform- 
ance was refused. Here the period fixed 
under the agreement was upto 12-12-1960. 
Therefore, the suit could have been filed 
within three years from that date. Since the 
date for performance was fixed under the 
agreement, the second part which related to 
cases where no date was fixed could not ap- 
ply. The suit was instituted on 20-1-1962 
and was not barred by Article 113. No other 
Article of the Limitation Act, 1908 was at- 
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tracted and the court below was wrong in 
holding that Article 113 did not apply. 

14, For the reasons stated above the 
appeal fails and is dismissed. But having 
regard to all the circumstances of. the case 
we direct the parties to bear their own costs. 

Appeal dismissed. 
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Ramakant Bindal, Applicant v. State of 
U. P. and another, Opposite Parties. 

Special Leave to Appeal Petn. No. Nil 
of 1972 in F. A. F.'O. No. 252 of -1972, DJ- 
9-8-1972. 

Index Note:— (A) U. P. Nagar Maha- 
palika Adhiniyam (2 of 1959), S. 372, Pro- 
viso — Tribunal’s demand for costs in pro- 
ceeding before it — Propriety. 

Brief Note:—- (A) If a matter in cer- 
tain land acquisition proceedings was refer- 
red to the Tribunal under the Adhiniyam 
and it could award costs, the provision for 
demand of security for costs would be at- 
tracted. If the reference had been made 
after the enforcement 
the fact that the notification regarding ac- 
quisition was made prior to commencement 


of Adhiniyam was immaterial. (Para 3) 
Index Note:— (B) Civil P. C. (1998), 


S. 113 — Applicability, 


Brief Note:— (B) S. 113, C. P. C. will 
not apply to a case where the Tribunal 
under U. P. Nagar Mahapalika Adhiniyam 
from which the point is sought to be refer- 
red to High Court, is not a Court and more 
so when the Tribunal does not find any dif- 
ficulty in the decision of the matter before 
it. (Para 2) 

Kameshwar Prasad, for Applicant. 

ORDER:— This is an application 
under clause (b) of sub-section (1) of Sec- 
tion 381 of the U. P. 
Adhiniyam (hereinafter referred to as ‘the 
Adhiniyam’) praying for special leave to 
appeal against the order of the Tribunal. 
Certain land acquisition proceedings had 
taken place and the matter was referred to 
the Tribunal and the Tribunal under the 
proviso to Section 392 (372?) of the Adhini- 
yam demanded security for costs from the 
claimant. The applicant (sic). The applicant 
objected to the demand on the ground that 
the proviso was not applicable as the noti- 
fication for acquisition had been issued ‘prior 
to the commencement of the Adhiniyam. 
He also prayed for referring the matter to 
this Court under Section 113, C. P. C. The 
Tribunal has held that as the claim is being 
decided by the Tribunal in praesénti and it 
could award costs, the provision for demand 
of security for costs under the proviso will 
be applicable to the facts of the present case. 
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It has also been held that there is no point 
which may be referred to the High Court 
under Section 113, C. P. C. The application 
filed by the applicant for leave to appeal to 
the High Court has been rejected by the 
Chairman of the Tribunal. 


2. Section 113, C. P. C. does not 
apply to the present case firstly because the 
Tribunal is not a Court and secondly be- 
cause the Tribunal did not find any diffi- 
culty in the decision of the matter before it. 
If the Tribunal did not find any difficulty 
it cannot be said that the Tribunal acted 
illegally in refusing to refer the matter to 
this Court. The order is not even such a de- 
cision which could be subject to appeal 
under Section 381 of the Adhiniyam. 


3. Tbe claim of the applicant is un- 
doubtedly for decision before the Tribunal 
and the proviso to Section 372 only requires 
furnishing of security for costs which may 
be ultimately awarded. It is not disputed by 
the learned counsel that the Tribunal can 
ultimately award costs against the claimant. 
The contention is that the proviso is ultra 
vires and that it does not apply to the pre 
sent proceedings as the notification for ac- 
quisition had been issued before the Adhi- 
niyam was enforced. There is no force in 
either of the contentions. So far as the ques- 
tion of ‘vires’ of the proviso is concerned 
the Tribunal could not have gone into it 
and hence no appeal would lie on the 
ground. Once the matter is pending before 
the Tribunal for decision and Section 372 
is applicable there is no reason why the 
proviso should not apply. The question of 
retrospectivity does not arise in the present 
case as the claim has been referred to the 
Tribunal after the enforcement of the Adhi- 
niyam and is pending consideration. The 
order of the Tribunal requiring the applicant 
to comply with the proviso to Section 372 
cannot be said to be contrary to law. Hence, 
none of the grounds for an appeal contem- 
plated by sub-section (2) of Section 381 of 
the Adhiniyam is available. 


4, „Sub-section (3) of Section 381 of 
the Adhiniyam provides that no appeal shall 
lie unless the appellant has deposited the 
money which he is liable to pay under the 
order of the Tribunal from which the ap- 
peal is preferred. In the present case, there- 
fore, the applicant will have to deposit the 
entire money before his appeal will bə 
heard while under the proviso to Section 372 
also the same thing is to be done. The 
matter is thus only academic and on this 
ground also it is not a case in which spe- 
cial leave to appeal should be granted. It 
is not denied that the claimant may be 
liable to pay costs awarded by the Tribunal. 


5. For the reasons stated above the 
application for special leave to appeal is 
rejected, 

Application rejected. 


od 
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AIR 1873 ALLAHABAD 24 V 60 C 7) 
K. B. ASTHANA, J. 

Saeed Ahmed, Appellant v. Syed Qamap 
Ali and another, Respondents. 

Second Appeal No. 1642 of 1970, DJ- 
19-7-1972, against Judgment and decree of 
Suresh Chandra, Addl. Dist. J., D/- 2-6-1970. 

Index Note: — (A) Evidence Act (1872), 
Sections 16, 114, Mus. (£) — Issue of regis- 
tered postal notice as to termination of 
tenancy — Endorsement of refumd by post~ 
man — Presumption as to service. : 

Brief Note: — (A) Where a notice ter- 
minating tenancy sent by registered post by 
the landlord to the tenant confined in jail, 
on jail address is returned with postal en- 
dorsement of ‘refused’, the presumption is 
that the endorsement as well as its initial is 
that of the postman. It is not necessary to 
examine the postman to prove the same. So 
also notice directed to such tenant and ac- 
knowledged by the jail superintendent can be 
presumed to have been received by the 
tenant. AIR 1970 All 446 (FB), Foll. 

(Para 4) 

Imdex Notes — (8) U. P. Rent Control 
and Eviction Act (3 of 1947), Section 16 — 
Powers wader — Stay against filing of suit 
gramted by commissioner but mot communi- 
cated to the plaintiff — Plaintiff fillimg evic- 
tiom suit subsequent to the passing of order 
— Effect — Commissioner reviewing his own 
order — Legality. 

Brief Note: — (B) A stay order passed 
by the State Government pending revision 
against an order granting permission to file 
eviction suit, is in the nature of an injunc- 
tion restraining the landlord from filing a 
suit and it will take effect from the date it 
is communicated and not from the date of 
its passing. Where the plaintiff has not re- 
ceived any communication of the stay order 
passed on 25-1-68, the suit filed by him on 
14-2-68 would be competent: 


There is no provision in the Act op 
Rules made thereunder conferring any power 
of review on the commissioner. alt is the 
settled law that a review is a creature of 
statute and unless an authority, tribunal op 
Court is expressly conferred by the statute a 


power of review to entertain and grant re-` 


lief, it cannot review its own order. Where, 
therefore, the commissioner having no juris- 
diction to review his order dismissing the 
revision, reviewed it and later on allowed the 
revision, the subsequent order passed by him 
allowing the revision was held to be a nul- 
lity so as not to attract the provisions of 
Section 16. (Paras 5, 6) 


Index Note: — (C) Evidence Act (1872), 
Section 114 (e) — Tahsildar granting permis- 
sion to landlord to file eviction suit against 
tenant under Section 3 of U. P. Rent Con- 
trol Act — He is presumed to have been au- 
thorised by the District Magistrate to grant 


HP/HP/E564/72/GPC 


Saeed Ahmed v. S. Q. Ali (K. B. Asthana J.) 


A.L R. 


such permission — (X-Ref: U. P. Rent Con- 
trol and Eviction Act (3 of 1947), Sec. 3.) 


Cases Referred: Chronological Paras 
AIR 1970 All 446 = 1970 All LJ 336 
(FB), Ganga Ram v. Smt. Phulwati 4 


Lalji Sinha, for Appellant; M. C. Agra- 
wal, for Respondents. 

JUDGMENT:— This is a defendant 
tenant’s appeal from a concurrent decree of 
his eviction from a shop of which the plain- 
tiff respondent was the landlord. ; 

2. On 30-12-1967 - the landlord ob- 
tained permission from the Rent Control and 
Eviction Officer to file a suit for eviction of 
the tenant. A revision was filed by the 
tenant before the Commissioner and on 25-1- 
1968 pending the revision the Commissioner 
stayed the operation of the order of. permis- 
sion. The landlord served a notice under 
Section 106 of the Transfer of Property 
Act terminating the tenancy. On 14-2-1968 
the landlord filed a suit for eviction, reco- 
very of arrears of rent and damages. It was 
alleged that the permission had been obtain- 
ed from the Rent Control and Eviction Offi- 
cer and the suit was maintainable. It was 
further alleged that a registered notice sent to 
the tenant by the jail address where he was 


‘detained was returned as refused, while an- 


other notice sent to the tenant by his home 
address and redirected to the jail was ac- 
knowledged by the Superintendent of the 
Jail. It is not necessary to encumber this 
judgment by other allegations made in the 
plaint as nothing will turn on the same in 
this appeal. The defendant mainly contested 
on the pleas that no notice terminating his 
tenancy was served upon him; that the suit 
of the plaintiff was not maintainable as there 
was no subsisting permission on the date 
when the suit was filed that the permission 
granted by the Rent Control and Eviction 
Officer was set aside by the Commissioner by 
his order dated 10-12-1968, and that the Tah- 
sildar not having been empowered to exercise 
the powers of the District Magistrate under 
Section 3 of the Rent Control Act the per- 
mission granted by him was invalid. 

3. Both the courts below found that 
the notice under Section 106 of the Transfer 
of Property Act was duly served; that it was 
not established on record that the Tahsildar 
was not authorised by the District Magistrate 
under the provisions of the Rent Control 
Act and that the suit was maintainable as it 
was filed on the basis of a validly subsist- 
ing permission, the subsequent order of the 
Commissioner setting aside that permission 
was invalid being without jurisdiction. The 
suit of the plaintiff was decreed for eviction 
of the defendant from the shop and for reco- 
very of arrears and damages. 

4.: The first point raised in support 
of the appeal was that the court below erred 
in presuming on the basis of the endorse- 
ment of refusal that the notice under Sec- 
tion 106 of the Transfer of Property Act 
would be deemed to have been duly served. 
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It was submitted that the endorsement of 
refusal on the inland letter containing the 
notice of termination not being initialled by 
the postman and there not being any other 
evidence that the postman actually took the 
registered letter to the defendant, the plain- 
tiff òn whom was the onus to establish ser- 
vice of the notice failed and he was not en- 
titled to the benefit of presumption. I have 
perused Ext. 6 which is the inland letter sent 
by registered post by the jail address where 
the defendant was confined in January 1968. 













below the endorsement 
there is an initial but it does not bear any 
date. There is also an initial below one of 
the endorsements in red pencil. There- 
fore, it is incorrect to say that the endorse- 
ment of refusal does not bear any initial. 
The presumption would be that the initial 
was that of the postman and it was the post- 
man who made the endorsement of. refusal. 
It was then for the defendant to adduce 
evidence to rebut that and no such evi- 
dence had been adduced. The plaintiff was 
under no duty to produce the postman. The 
Court below in these circumstances rightly 
applied the ratio of the decision of the Full 
Bench in Ganga Ram v. Smt. Phulwati, 
1970 All LJ 336 = (AIR 1970 All 446) (FB). 
In any view of the matter, I find from the 


record that the other notice which was re-" 


directed to the defendant to the jail has 
been acknowledged by the Superintendent 
of the Jail. I think that notice would be 
deemed to have been served on the defen- 
dant since he was confined as a prisoner 
of the Superintendent of Bareilly Jail and 
the presumption would be ‘that the Superin- 
tendent must have given the letter to the 
defendant. This ground of attack fails. 


5. The second ground raised was 
that the Commissioner having passed the 
order staying the operation of the permis- 
sion on 25-1-1968, the permission granted 
by the Rent Control Officer would cease to 
subsist for the time being and the plaintiff 
could not competently file the suit on 14-2- 
1968. There is no evidence on record that 
the plaintiff had knowledge of the passing 
of the stay order by the Commissioner 
either based on the fact that it was passed 
in his presence or that it was officially con- 
veyed to him. It is the settled law of this 
Court that a stay order passed by the State 
Government pending revision against an 
order granting permission is in the nature of 
an injunction restraining the landlord from 
filing a suit and it will take effect only from 
the date it is communicated and not from 
the date of its passing. The plaintiff not 
having received any communication or order 
of the Commissioner passed on 25-1-1968, 
the stay order will not take effect; the suit 
filed by the plaintiff on 14-2-1968, there- 
fore, would be competent. 


Saeed Ahmed v. S. Q. Ali (K. B. Asthana J.) 


[Prs. 4-6] All, 25 


6. It was next urged in this connec- 
tion that ultimately the Commissioner allow- 
ed the revision of the tenant and set aside 
the permission, the suit therefore became in- 
competent and could not be maintained as 
under Section 3 of the Rent Control and 
Eviction Act the suit filed by the landlord 
for eviction is always subject to order pass- 
ed under Section 3 of the Act, the Com- 
missioner’s order being within the purview 
of that section. It has come in evidence that 
the Commissioner had at first dismissed the 
revision on 24-9-1968 and upheld the order 
of the Rent Control and Eviction Officer. 
The defendant tenant then made an appli- 
cation for review which the Commissioner 
entertained and on a reconsideration allow- 
ed the revision and set aside the order of 
permission by an order dated 10-12-1968 
subsequent to the filing of the suit. There 
is no provision in the Rent Control and 
Eviction Act or the Rules made thereunder 
conferring any power of review on the 
Commissioner. It is the settled law that a 
review is a creature of statute and unless an 
authority, tribunal or court is expressly con- 
ferred by statute a power of review to enter- 
tain and grant relief, it cannot review its 
own orders. It is difficult for me to agree 
with the contention of the learned counsel 
for the defendant appellant that the power 
exercised by the Commissioner under Sec- 
tion 3 of the Rent Control Act is purely 
administrative. I think it is judicial or at 
any rate quasi-judicial Even in cases of 
purely administrative orders which affect 
the civil rights of the parties there is a res- 
triction on the exercise of powers for re- 
view or reconsideration of an order passed. 
An order once passed cannot be reconsider- 
ed or reviewed, set aside or modified unless 
the party affected by it is heard. Here of 
course, I am concerned with the question 
whether the application for review could be 
entertained by the Commissioner. The mat- 
ter does not appear to be free from diffi- 
culty, but I think I cannot find fault with 
the view taken by the courts below as I 
am inclined to hold that the Commissioners 
or other authorities passing an order under 
the Rent Control Act ought to be discourag- 
ed from passing repeated differing orders 
on the same matter. I think the better view 
to take is that unless the Commissioner 
has been conferred expressly a power for 


review he cannot review the orders once 
passed by him. I, therefore, endorse the 
view taken by the courts below that the 


Commissioner having no jurisdiction to` re- 
view his order dated 24-9-1968 dismissing 
the revision the subsequent order passed by 


him allowing the revision would be a nul- 
lity and the provisions of Section 16 of the 
Rent Control and Eviction Act would not 
be attracted. Some of the cases cited by the 
learned counsel for the appellant that of the. 
Supreme Court and the High Court in sup- 
port of his. contention that in a civil suit 
the order passed by the Commissioner could 


26 AIL [Prs. 1-3] 


not be collaterally attacked and declared in- 
valid, do not help him. All those decisions 
are based on the provisions of Section 16 
of the Rent Control Act which are attracted 
only when any order is passed by the autho- 
tities under the provisions of that Act. Hav- 
ing found that there is no power vesting in 
the Commissioner for reviewing his deci- 
sions under Section 3 of the Rent Control 
Act, the order passed by him on 10-12-1968 
setling aside his previous order dated 24-9- 
1968 would fall outside the scope of his 
jurisdiction or authority conferred on him 
under the provisions of the Act. This 
ground also fails. 


7. The third ground raised was that 
the Tahsildar had no power or authority to 
grant permission under Section 3 of the 
Rent Control Act. The presumption is that 
official acts are always done in accordance 
with law. There is nothing wrong in the 
view taken by the Court below that the 
District Magistrate must have duly autho- 
tised the Tahsildar to grant permission 
under Section 3 to the landlord for filing 
suits for eviction of the tenants. However, 
the defendant did not adduce any evidence 
to prove the contrary. Moreover, as observ- 
ed by the Court below in the revision be- 
fore the Commissioner the authority of the 
Tahsildar was never challenged by the de- 
fendant. This ground also fails. 


8. The result is that this appeal is 
dismissed but in the circumstances of the 
case I direct the parties to bear their own 


costs of this appeal. 
Appeal dismissed. 





AIR 1973 ALLAHABAD 26 (V 60 C 8) 
T. S. MISRA,-J. 

Mirza Afzal Beg, Appellant v. Prabhu 
Dayal, Respondent. 7 

Second Appeal No. 2262 of 1965, Dj- 
19-7-1972, against order of T. N. Saxena, 
P. C. S. 3rd Addi. Civil J., Meerut, Dj- 
22-4-1965. 


Index Note:-— (A) U. P. Camtonments 
{Control of Rent and Evictiom) Act (10 of 
1952), S. 14 — Tramsfer of Property Act 
(1882), S. 108 © — Under the U. P. Act 
the landlord is mot boumd to repair the pree 
mises let out amd umless the tenamt shows 
that the landlord was so bound umder any 
jaw, agreement, custom or usage under Sec- 
tion 108 @ he is a wilful defaulter if ho 
pays remt deducting the cost of repairs. (X- 
Ref:— T. P. Act (1882), S. 108 9) 

ara 3) 

S. C. Asthana; for Appellant; Radha 

Krishna, for Respondent. 


JUDGMENT :— This is a defendant’s 
appeal. The plaintiff filed a suit against the 
defendant for his ejectment from the ac- 
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M. A. Beg v. Prabhu Dayal (F. S. Misra J.) 


‘pairs which he is bound to make to 


ALR 


commodation in question and for recovery 
of arrears of rent and future mesne profits. 
He alleged that the defendant had failed to 
pay the rent from 19th May, 1963 and on- 
wards despite demands. Ultimately a com- 
posite notice dated 3-12-1963 was served on 
the defendant on 5-12-1963 demanding 
arrears of rent and determining the tenancy. 
As the defendant failed to comply with the 
same, a suit for the aforesaid relief was 
filed. The defendant contested the suit on 
variety of grounds. He, inter alia, alleged 
that as the house needed repairs, he gave a 
notice to the plaintiff to carry out those re- 
pairs. The plaintiff, however, failed to do 
so. Consequently the defendant carried out 
the repairs and incurred an expense of 
Rs. 20/- in that connection. Deducting this 
amount from the rent he remitted the 
balance amount to the plaintiff which the 
plaintiff refused to accept. He was, there- 
fore, not liable to be evicted. 

2. The trial Court decreed the suit 
for arrears of rent but dismissed it for other 
reliefs claimed by the plaintiff holding that 
the defendant did not commit wilful default 
in payment of rent. The plaintiff filed an 
appeal from the said decree. The appellate 
Court below reversed the finding of the trial 
Court and held that the defendant No. 1 
committed wilful default in payment of rent. 
He accordingly allowed the appeal and deca 


Teed the suit. 


3.  Aggrieved by the said decision 
the defendant has filed this second appeal. 
The short point urged before me by the 
learned counsel for the appellant was that 
the ‘defendant did not commit wilful default 
in payment of rent inasmuch as the defen- 
dant was entitled to deduct a sum of Rupees 
20.00 which the defendant had spent in car- 
rying out the necessary repairs in the ac- 
commodation in suit. He stated that there 
was no provision in the U. P. Cantonment 
Rent Control Act like Section. 7-E of the 
U. P. Act, IU of 1947 to compel the land- 
lord to carry out certain necessary repairs 
and keep the accommodation windproof and 
water proof. He, however, placed reliance 
on sub-clause (f) of Section 108 of the 
Transfer of Property Act which reads as 
under:— 

“(f) If the lessor neglects to make, with- 
in a reasonable time after notice, any aC 

e 
property, the lessee may make the same 
himself, and deduct the expense of such res 
pairs with interest from the rent, or other- 
wise recover it from the lessor.” 

In order to apply this sub-clause (f) of Sec- 
tion 108, it is necessary to establish the 
following ingredients:— 

(1) that a notice was given by the les- 
see to the lessor to carry out the repairs in 
the premises in question within a reasonable 
tim 


e. 

(2) that the lessor neglected to make 
Miot Depan despite service of that notic 
on 





1973 


(3) that the repairs asked to be carried 
out were such which the lessor was bound 
to carry out himself. 

(4) that as the repairs were 
by the lessor the lessee carried out 
repairs and incurred expenses thereon. 
In the instant case, the defendant had given 
a notice requiring the plaintiff to carry out 
certain repairs in the premises in question. 
It is also admitted that repairs were not 
carried out by the plaintiff in compliance 
with that notice. It was also proved that 
the defendant carried out the repairs there- 
after and spent a sum of Rs. 20/- in that 
connection. However, it was also to be esta- 
blished by the defendant that the plaintiff 
was bound to make those repairs to the 
property. The appellate Court below has 
found that there was no agreement in writ- 
ing between the parties relating to the ques« 
tion of repairs. The defendant had also not 

leaded any oral agreement in that behalf. 
t was also not established that the plaintiff 
had ever undertaken to carry out the repairs 
in question. No provision of law was cited 
or could be cited on behalf of the defen- 
dant compelling the plaintiff landlord to 
carry out the repairs in a premises which 
was admittedly situated in the Cantonment 
area in Meerut and to which the provisions 
of U. P. Act No. 3 of 1947 did not apply. 
That premises are in fact governed by the 
provisions of U. P. Cantonment Rent Con- 
trol Act. There was no provision in this 
latter ‘Act making a landlord liable to carry 


not made 
those 


out repairs in the premises let out to a ten- 


ant. Sub-clause (f) of Section 108 referred 
to above does not by itself make a landlord 
liable to carry out the repairs. It contem- 
plates a situation where either under an 
agreement, custom or law the landlord was 
bound to carry out the repairs. It would 
not apply to any other circumstances, It 
was the duty of the defendant to establish 
by evidence that the plaintiff was bound 
either under an agreement or by Jaw or cus- 
tom or usage to make repairs in the premi- 
ses in question. The defendant could not 
establish any of them. That being so the 
appellate Court below was justified in hold- 
ing that the defendant was not entitled to 
deduct a sum of Rs. 20/- from the arrears 
of rent outstanding against him on the date 
of the demand. Obviously the defendant 
knew that he had to pay the amount in 
question but he deliberately deducted the 
amount of Rs. 20/- which he had spent in 
carrying out the repairs. He, therefore, in 
my view, wilfully committed default in mak- 
ing payment of rent. The appellate Court 
below was, therefore, correct in holding that 
the defendant had committed wilful default 
in payment of rent. No other point was 
argued. 


4. In the circumstances the appeal 
fails and is accordingly dismissed with costs. 


Appeal dismissed. 
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AIR 1973 ALLAHABAD 27 (V 60 C 9) 
HARI SWARUP, J. 

Sunil Kumar Jain, Petitioner v. The 
Board of High School and Intermediate 
Education, U. P., Allahabad, and others, 
Respondents. 

Civil Misc. Writ No. 358/1972, D/- 17- 
5-1972. 


_ Index Note:— (A) Education — Use of 
unfair meams at the examimation —- On ab- 
sence ef instruction prohibiting use of a 
palm of the hamd or the desk for rough 
work am examimee cammot be punished for 
‘using of umfair means’, ‘Using of unfair 
means’ has a mexus with the employment of 
prohibited material and the taking help of 
an outside agemcy. (Para 2) 


K. C. Saxena, for Petitioner; Standing 
Counsel, for Respondent. 


ORDER:— The petitioner Sunil Kumar 
Jain had appeared at the Intermediate Exa- 
mination of 1971 conducted by the Board 
of High School and Intermediate Education, 
U. P. (hereinafter called the Board). His 
result was withheld. Subsequently an en- 
quiry committee was set up’ and the peti- 
tioner was served with a questionnaire. One 
of the questions was as to how he had 
solved the equation 53. 5x 46/1000 and got 
the result 2.461 without doing rough calcu- 
lation. The. petitioner’s explanation was that 
he was in the habit of doing the rough cal- 
culation work on his palm or on the desk. 
This explanation was not accepted by the 
examinations committee and a report was 
made to the Board that the petitioner was 
guilty of using unfair means at the exami- 
nation. On this report the Board cancelled 
the examination. Aggrieved by this order, 
the petitioner has filed the present Writ Peti- 
tion. j 


2. In the petition it has been assert- 
ed that the rough calculation work has been 
done on the palm or on the desk. In the 
counter-affidavit it has been stated that this 
explanation was not accepted as it was 
against the instructions printed on the back 
of the admission card and on the answer 
book. Learned. Standing Counsel has not 
been able to point out any instruction either 
on the admission card or on the answer 
book which prohibits the use of the palm 
or the desk for rough calculation work. 
Hence the very foundation for the infer- 
ence drawn by the committee is missing. 
Even if there were such instructions and the 
petitioner had violated them, he could bel 
punished only for violation of the same if 
there were a provision for such punishment. 
Using of unfair means’ has a nexus with 
the employment of prohibited material and 
the taking help of an outside agency. If the 
candidate had, applying his own mind, made 
calculations -on the desk or on the palm he 
cannot be said to have used unfair means, 
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3. Even if the explanation of the 
petitioner is not accepted as correct, there 
was no material before the examinations 
committee to come to the conclusion that 
the candidate had used unfair means. The 
equation is a very simple one and required 
just two steps of multiplication to arrive at 
the result. It is not denied that the petitioner 
had obained a First Class in the High School 
with distinction in Mathematics. For such a 
student this simple equation was not at all 
difficult to solve. The inference drawn by the 
examinations committee is thus unwarranted 
and is not based on any material on record. 
The Board had therefore no authority to 
withhold the result of the petitioner. 

4, The Writ Petition is accordingly 
allowed. The order of the Board cancelling 
the petitioner’s examination is quashed. Let 
a writ in the nature of Mandamus be issued 
to the Board directing it to declare the re- 
sult of the petitioner’s examination: of 1971. 
The petitioner will be entitled to his costs. 


Petition allowed. 





AIR 1973 ALLAHABAD 28 (V 60 C 16) 
T. S. MISRA, J. 
Shanti Prasad Gupta, Appellant v. State 
of U. P. and others, Respondents. 
Second Appeal No. 2409 of 1965, DJ- 
14-7-1972, against judgment and decree of 
rong Narain, Dist. J, Rampur, D/- 23-4- 


Index Note:— (A) Tort — Liability of 
State for tortious acts of its servants — 
Wrongful arrest for sales tax arrears — 
State not liable. 


Brief Note:— (A) The collection of land 
revenue or any other dues of the Govern- 
ment recoverable as land revenue, such as 
arrears of sales tax, is the sovereign power 
of the State. Certain public servants are em- 
powered under law to take action for such 
recovery in the manner prescribed under 
law. It is their statutory function which is 
referable to and ultimately based on the 
delegation of the sovereign power of the 
State. The State can plead an immunity in 
regard to the tortious act of the subordinate 
officers on the ground that the function 
involved is a sovereign function. AIR 1965 
SC 1039, Followed. (Paras 4 and 5) 


Cases Referred: Chronological Paras 
AIR 1965 SC 1039 = (1965) 1 SCR 


375, Kasturilal Ralia Ram Jain v. 
State of Uttar Pradesh 
A. B. Saran, for Appellant; Standing 


Counsel, for Respondent. 

JUDGMENT :— This is plaintiff’s ap- 
peal. He had filed a suit for the recovery of 
Rs. 500/- as damages against the State of 
U. P. and two others. The defendant .No. 2 
was the Naib Tahsildar, Tahsil Sadar Ram- 
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(Œ. S Misra J.) A.L R. 
pur and the defendant No. 3 was the then 
Sales Tax Officer, Rampur. The trial Court 
decreed the suit for Rs. 100/- against the 
State of U. P. and dismissed it against the 
defendants Nos. 2 and 3 on the ground that 
the claim against them was barred by time. 
The State of U. P. preferred an appeal from 
the said decree. The appellate Court below 
allowed the appeal and set aside the decree 
passed against the State. Thus the entire suit 
stood dismissed. Aggrieved, the plaintiff has 
come to this Court in the second appeal. 

2. The only point of law urged be- 
fore me was that the State was vicariously 
liable for the tort committed by its employ- 
ees in due course of their employment and 
the principles laid down by the Supreme 
Court in the case of Kasturi Lal Ralia Ram 
Jain v. State of Uttar Pradesh, AIR 1965 
SC 1039 were not applicable to the instant 
case. This submission has no merits. 


3. In the suit giving mse to this ap- 
peal the plaintiffs had alleged that on 26-12- 
1959 he was wrongly arrested by a Sales Tax 
Amin on the strength of a warrant issued 
by the Tahsildar, the defendant No. 2, in 
connection with the recovery of arrears of 
sales tax for the year 1957-58. He protested 
against the arrest contending that he had 
already paid up the entire sales tax dues 
for the year 1957-58 and nothing was out- 
standing against him towards the same. He 
was, however, kept in the lock-up till 4 P.M. 
and subjected to greatest humiliation and 
inconvenience. He, therefore, claimed dama- 
-ges to the tune of. Rs. 500/- in the suit. The 
suit was resisted by all the defendants who 
filed their separate written statements. The 
defendants Nos. 2 and 3, inter alia, pleaded 
that the claim against them was barred by 
time. This plea found favour with the trial 
Court and the suit against the defendants 
Nos. 2 and 3 was dismissed. It, however, 
appeared from the evidence that the plain- 
tif had to pay a sum of Rs. 1445/36 to- 
wards sales tax for the year 1957-58 Exs. 2 
and 4. The plaintiff had paid up this amount 
in instalments on different dates between 
28-7-1958 and 30-3-1959. However, on a re- 
port of the Sales Tax Amin dated 19-12- 
1959, Ex. 5 for issue of a warrant for arrest 
for the realisation of the sales tax dues for 
(sic) the issue of a warrant. Consequently a 
warrant of arrest Ex. 1 was issued showing 
the arrears of Rs. 875/- for the said period. 
Ultimately the plaintiff was arrested on 
26-12-1959. The trial Court decreed the suit 
against the State on the ground that it was 
vicariously liable for the tort committed by 
its employees but it dismissed the suit 
against the defendants Nos. 2 and 3 as the 
claim against them was barred by time. The 
appellate Court below relying upon the case 
of Kasturi Lal Ralia Ram (supra) dismissed 
the suit against the State also. 

4, In Kasturi Lal’s case (supra) the 
Supreme Court laid down that: 

“There is a material distinction between 
acts committed by the servants employed by 
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the State where such acts are referable to 
the exercise of sovereign powers delegated 
to public servants, and acts committed by 
public servants which are not referable to 
the delegation of any sovereign powers. If 
a tortious act is committed by a public ser- 
vant and it gives rise to a claim for dama- 
ges, the question to ask is: was the tortious 
act committed by the public servant in dis- 
charge of statutory functions which are re- 
ferable to, and ultimately based on, the 
delegation of the sovereign powers of the 
State to such public servant? If the answer 
is in the affirmative, the action for damages 
for loss caused by such tortious act will not 
lie. On the other hand, if the tortious act 
has been committed by a public servant in 
`- discharge of duties assigned to him not by 
virtue of the delegation of any sovereign 
power, an action for damages would lie.” 


5. In the instant case the tortious 
act was committed by certain employees of 
the State in connection with the recovery of 
the alleged sales tax dues. It was not dis- 
puted that the defendant No. 2 in his capa- 
city as Tahsildar had the authority to issue 
warrant of arrest for collection of the sales 
tax dues as an arrear of land revenue and 
that Mohd. Irfan was authorised to execute 
such a warrant and arrest the person con- 
cerned. It cannot also be disputed that col- 
lection of land revenue or any other dues 
recoverable as land revenue is the sovereign 
power of the State. A machinery is prescrib- 
ed by statute for collection of land revenue 
or any other Government dues which are 
under a statutory provision recoverable as 
an arrear of land revenue. The U. P. Sales 
Tax Act provides for recovery of arrears of 
sales tax as an arrears of land revenue. Cer- 
tain public servants under the provisions of 
the U. P. Land Revenue Act or the U. P. 
Zamindari Abolition and Land Reforms Act 
are empowered to take action for the re- 
covery of land revenue or such other dues 
which are recoverable as an arrear of land 
revenue in the prescribed manner. It is their 
statutory function which is referable to and 
ultimately based on the delegation of the 
sovereign power of the State. The State can 
plead an immunity in regard to the tortious 
act of the subordinate officers on the ground 
that the function involved is a sovereign 
function. When a tortious act is committed 
by a public servant in discharge of statutory 
functions which are referable to or based on 


the delegation of the sovereign powers of: 


the State to him, no action for damages will 
lie against the State. 

6. Applying these principles to the 
present case I find that the State of U. P. 
could not be held liable for the tortious acts 
of the defendants Nos. 2 and 3 and the 
claim for damages against the State was not 
sustainable. 

Ts It. is rather unfortunate that the 
plaintiff could not succeed against the defen- 
dant No. 2 on the ground that the claim 
against him was barred by time. His action 
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was totally unjustified. The plaintiff was 
arrested for no fault of his. The sales tax 
for the year 1957-58 had been paid up by 
him long before the issuance of the warrant 
and there was no justification for taking 
coercive action against him and keeping him 
in lock-up. 

8. In the result, this appeal fails and 
is accordingly dismissed. In the circumstan- 
ces of the case the parties shall bear their 
own costs throughout. 

Appeal dismissed. 





AIR 1973 ALLAHABAD 29 (V 60 C 11) 
K. N. SRIVASTAVA, J. 

Shekhar Chand, Appellant v. Radhey 
Shiam and others, Respondents. 

Civil Revn. No. 848 of 1969, DJ- 11-5- 
1972. 

Index Note:— (A) Limitation Act 
(1963), Art. 24 — Limitation for a suit for 
rateable distribution starts from the date of 
confirmation of sale and not from the date 
of sale itself. AIR 1960 Mad 263, Rel. on. 

(ara © 
Cases Referred: Chronological Paras 
AIR 1960 Mad 263 = 1959-2 Mad LJ- 
443, S. T. Pankajammal v. Sam- 
bandamurthi Mudaliar 


G. D. Srivastava, for Appellant; G. N. 
Varma, for respondents. 

ORDER:— This revision 
arises out of the following facts: 


2. Radhey Shiam obtained a money 
decree against Pirthi Singh and Mangal Sen. 
The property was put to auction. It was pur- 
chased by Shekhar Chand on 15-11-1962 for 
Rs. 1250/-. The amount was less than * the 
decretal amount due to him. The sale was 
confirmed on 18-10-1963. At the instance of 
Radhey Shiam the executing Court directed 
Shekhar Chand on 8-11-1963 to deposit 
Rs. 600/- being the rateable share of Radhey 
Shiam out of the execution money, by 14- 
11-1963. The order was not complied with 
by Shekhar Chand, who brought a suit No. 
768 of 1964. The suit was contested. It was 
dismissed in default of Shekhar Chand. 
Radhey Shiam then filed a suit, giving rise 
to the present revision application, for the 
Tecovery of Rs. 600/- from Shekhar Chand. 
The suit was contested on various grounds 
and, inter alia, it was pleaded that the suit 
was barred by limitation. 

3. The trial Court dismissed the suit. 
The plaintiff filed an appeal. The lower ap- 
pellate Court allowed the appeal and de- 
creed the plaintiff’s suit for the recovery of 
Rs. 600/- with costs against the defendant 
Shekhar Chand. It is against this judgment 
and decree that the present revision appli- 
cation has been filed in this Court. 


4. _ The only point which was press- 
ed in this case was that the suit was barred 
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by limitation. There is no controversy that 
Article 24 of tbe Limitation Act, 1963, 
which corresponded to Article 62 of the 
Indian Limitation Act, applied to the facts 
of the present case. The limitation for such 
cases is three years from the date when 
the money is received. 


5. The contention of the applicant 
was that the money was received on the 
date-on which the auction took place and, 
therefore, from that date the suit for the 
recovery of the amount was beyond three 
years. On the other hand, the learned coun- 
sel for the opposite party contended that the 
time would 
confirmed because it was that date when the 
money received, and, therefore, the limita- 
tion would start running from that date. 
There is no dispute that if the period of 
limitation is computed from the date of the 
confirmation of sale, the suit would be with- 
in time. 


6. There is no doubt that Shekhar 
Chand was entitled to a rateable distribu- 
tion. It is also true that no rateable distribu- 
tion was allowed to him, and, therefore, 
under Section 73 (2), C.P.C. he was entitled 
to bring the suit. He will be entitled to a 
rateable distribution only when the decree- 


holder is entitled to the, sale pro- 
ceeds. The decree-holder’ would not be 
entitled to receive the sale proceeds 


unless the sale is confirmed. It is, therefore, 
on the date on which the sale is confirmed 
that one can say that the decree-liolder is 
entitled to receive the amount. In my opin- 
ion, the suit for rateable distribution could 
be filed from the date of the confirmation 
of the sale and not from the date on which 
the sale actually took place. The view I 
have taken is supported by a decision of 
the Madras High Court iñ S. T. Pankaj- 
ammal v. Sambandamurthi Mudaliar, AIR 
1960 Mad 263. The suit was, therefore, well 
within limitation. 

7. I have already observed earlier 
that there is no controversy whatsoever that 
to such a suit Article 24 of the Limitation 
Act, 1963, which is equivalent to Article 62 
of the Indian Limitation Act, applies. 


8. In this view of the matter, the 
revision application has no force in it. It 
is hereby dismissed with costs. 


Revision dismissed. 


AIR 1973 ALLAHABAD 30 (V 60 C 12) 
C. S. P. SINGH, J. 
Himalaya Transport and Forwarding 
Agency and another, Petitioners v. The State 
of U. P. and others, Opposite Parties. 
Civil Misc. Writ Petn. No. 1464 of 
1972, ase 11-5-1972. 
dex Note:— (A) Defence of India Act 
962), S. 1 O) @) and (b) — = Notibcation 
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H. T. & F. Agency v. State (C. S. P. Singh J.) 


run from the date the sale was — 


- this sub-section provided for the 


A.I. R. 


issued during emergency by Transport Com- 
missioner for fixing rates for stage carriages 
is not saved by CL (a) after the emergency 
is over mor.by CL (b). (X-Ref:— Motor 
Vehicles Act (1939), S. 43 ©) (Para 2) 


L. P. Naithani, for Appellant; Standing 
Counsel, for Respondent. 


ORDER :— The two petitioners run 
public carrier vehicles in the Nainital region. 
The Parliament enacted . the Defence of 
India Act, 1962 (being Act No. 51 of 1962) 
on the 12th December, 1962. This Act was 
by Section 1 (3) to remain in force during 
the period of emergency declared by Presi- 
dential proclamation on the 26th October, 
1962, and for a period of six months there- ; 
after. Section 6 of this Act introduced tem- 
porary amendments in some Acts. By sub- 
clause (4) of Section 4 of the Act, it sought 
to amend the Motor Vehicles Act, 1939. 
Section 6 (4) (a) gave powers to the State 
Government to authorise any person by a 
notification in the Official Gazette, to per- 
form to the exclusion of the State Transport 
Authority or Regional Transport anthony, 
such functions as may be specified in the 
notification. The State Government there- 
after issued a notification on the 26th Nov- 
ember, 1962, authorising the Transport Com- 
missioner to fix the minimum rate for ply- 
ing public carriers, in U. P. Normally this 
power was exercised by the State Transport 
Authority under Section 43 (1) of the Motor 
Vehicles Act. The Transport Commissioner 
in exercise of this power issued: a notifica- 
tion on the 19th March, 1963 (Annexure ‘B’ 
of the petition) fixing certain rates for 
freights in the hill areas. It appears that the 
rates fixed were different for the Nainital 
and Garhwal region. The petitioners ply in 
Nainital region and the rates fixed for this 
region are less than that fixed for the Garh- 
wal region. The emergency proclaimed on 
the 26th August, 1962, it is admitted, has 
come to an end, and a further period of six 
months has also expired. The petitioners 
challenge this notification on the ground 
that the notification has become ineffective 
after the emergency has come to an end. 


2. Section 1 (3) of the Defence of 
India Act, 1962 prescribed the period dur- 
ing which the: Act was to remain in force. 
Even after the expiry of the period set out 
therein, sub-clauses (a), (b), (c) and -(d) of 
continu- 
ance of certain orders etc. Counsel for the 
respondents has urged that even though the 
Act is no longer in force, the notification in 
question would be saved by clause (a) or 
(b) of this sub-section. It will be convenient 
to extract. these clauses:— 


“(1) (3) It shall remain in force during 
the period of operation of the Proclamation 
of Emergency issued on the 26th October, 
1962, and for a period of six months there- 
after but its expiry under the operation of 


this sub-section shall not affect: 


1973 


(a) the previous operation of, or any- 
thing duly done or suffered under, this Act 
or any rule made thereunder or any order 
made under any such rule, or : 

. (b) any right, privilege, obligation or 
liability acquired, accrued or incurred under 
this Act or any rule made thereunder or 
any order made under any such rule, or 


O vee) See Sane ode ae es 


So far as sub-clause (a) is concerned, it 
only protects the previous operation of, or 


anything duly done or suffered under, the 
Act or any rule made thereunder or any 
order made under any such rule. This is 


made clear by the use of the words “the 
previous operation of” in this sub-clause. 
The protection given by this sub-clause does 
not extend to orders passed during the period 
of emergency after the emergency is over. 
It would be an antithesis to interpret sub- 
clause (a) as extending the life of orders 
passed under the Act, even though the Act 
itself is no longer in force. This sub-clause 
was enacted for the purposes of shutting out 
any challenge to acts under the Act of 
Rules framed thereunder, during the period 
of emergency, on the ground inter alia of 
their being unconstitutional. Its purpose 
does not seem to be to extend the life of, 
Rules or Orders made under the Act even 
after the emergency is over. So far as sub- 
clause (b) is concerned, that can apply to 
cases where some right, privilege, obligation 
or liability acquired, accrued or incurred 
under the Act or the Rules. The notifica- 
tion in question fixed the maximum rate of 
freight for public carriers operating in the 
region. The order in question has been pass- 
ed in exercise of powers under Section 43 
of the Motor Vehicles Act and not under 
the Defence of India Act. So far as the 
Act is concerned, all that it did was to em- 
power the State Government to confer 
power on a person other than the appropri- 
ate authorities constituted under the Motor 
Vehicles Act, to pass orders under that Act. 
It only brought about a change in the au- 
thority which was to pass the particular 
orders. The right or liability, if any, created 
by the: fixation of the maximum rate is re- 
ferable to the provisions of Section 43 of 
the Motor Vehicles Act and not to the pro- 
visions of the Act or the Rules. Thus sub- 
clauses (a) and (b) of sub-section 1 (3) of 
the Act do not help the respondents. The 
notification as such cannot be sustained and 
has to be quashed. p 
3. The petition is accordingly allow- 
ed. The impugned notification dated 19th 
March 1963 (Annexure ‘B’) to the petition is 
quashed. In the circumstances, parties shall 
bear theirt own costs. 
Petition allowed, 
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AIR 1973 ALLAHABAD 31 (Y 69 C 13) 
K. B. ASTHANA, J. 


Sri Noor Mohd., Appellant v. Sri Nan- 
wa and another, Respondents. i 

Second Appeal No. 253 of 1965, DJ- 
8-5-1972, against decree and judgment of 
Jagat- Mohan Srivastava, 2nd Addl. Civil J.. 
Meerut, D/- 11-12-1964. 

Index Note:— (A) U. P. (Temporary) 
Control of Rent and Eviction Act (3 of 
1947), S. 3 Œ (a) — Tender of arrears of 
rent to lawyer who issued notice of demand 
— Tender valid. 

Brief Note:— (A) Tender of arrears of 
rent within time to the lawyer of the Jand- 
lord would be a valid tender and would 
amount to compliance of lawyers notice of 
demand of arrears of rent within meaning 
of Section 3 (1) (a) of the Act. (Para 7) 

A direction in the notice by lawyer that 
the rent be paid‘ to landlord should not be 
construed as laying down the scope of the 
authority of the lawyer. A notice of demand 


-by a duly authorised lawyer would be com- 


petent under Section 3 (1) (a) only if the 
lawyer was a landlord within the meaning 
of the Act. If it be said that the lawyer was 
only authorised to send a notice of demand 
to the tenant but was not authorised to re- 
ceive the payment, then such a lawyer could 
not be said to be a landlord within the 
meaning of Section 3 (1) (a). Decision in 
S. A. No. 1425 of 1964, Dj- 9-4-1971 (AI), 
Distinguished. (Paras 3, 4) 
Cases Referred: Chronological Paras 
S. A. No. 1425 of 1964, D/- 9-4-1971 
(All), Haji Bundu v. Haji Bundu 

A. D. Prabhakar, R. P. Goel, for Ap- 
pellant; N. C. Rajvanshi, for Respondent. 

JUDGMENT:— The only point which 
arises in this appeal is whether the tender of 
the arrears of rent by the defendant-tenant 
to the lawyer who sent the notice of de 
mand on behalf of the plaintiff-landlord, 
within one month of the receipt of the 
notice, amounted to valid compliance with 
the said notice and the defendant-tenant can- 
not be held to have failed to pay the arrears 
demanded within the meaning of Section 3 
(1) (a) of the U. P. (Temporary) Control of 
Rent and Eviction Act, 1947  (hereinaften 
called the Act). 

2. Both the courts below have held 
on the reading of the contents of the notice 
that the lawyer not having been authorised 
to receive the arrears of rent the tender 
made to him would not amount'to a com- 
pliance of the demand. 

3. I have heard at some length the 
learned counsel for the parties. It was argu- 
ed on behalf of the defendant-appellant that 
the lawyer having been authorised to de 
mand the arrears of rent on behalf of. the 
landlord, it would be implicit in his. autho- 
rity to accord satisfaction to the person 
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from whom the demand was made, hence 
the tender of rent to the lawyer would 
amount to a tender to the Jandlord and the 
notice of demand would stand complied. 
It is submitted that the language of Section 
3 (1) (a) casts the responsibility on the land- 
lord to serve a notice of demand. The ‘land- 
lord’ has been defined by Section 2 (c) of 
the Act as “a person to whom rent is pay- 
able by the tenant in respect of any accom- 
modation and includes the agent, attorney, 
heir or assignee of such person”. I think 
if the definition of landlord under the Act 
did not include an agent or attorney of the 
landlord, then a notice of demand sent by 
a duly instructed lawyer could not be said 
to be a notice by landlord within the mean- 
ing of Section 3 (1) (a) of the Act. It is by 
force of that definition that the notice by 
a duly instructed lawyer, who will be the 
agent or attorney, achieves validity as one 
sent by the landlord within the meaning of 
Section 3 (1) (a) of the Act. Once a duly 
instructed lawyer is a ‘landlord’ competent 


to send a notice of demand there is no rea-- 


son why it should not be held as a matten 
of law that he is competent to accord satis- 
faction to the tenant who tenders the amount 
of arrears to him. There appears to be some 
force in the argument of the learned coun- 
sel for the defendant-appellant, but it was 
contended by the learned counsel for the 
paintiff-respondent that in the notice it hav- 
ing been intimated to the defendant-tenant 
that he must tender the arrears of rent with- 
in one month of the receipt of the notice to 
the landlord, it must be held that the lawyer 
was not authorised to receive the rent and 
accord satisfaction to the tenant. To my 
mind, a direction in the notice by the lawyer 
that the rent be paid to the landlord ought 
not to be construed as -laying down the 
terms regarding the scope of the authority 
of the lawyer. Since the rent is always pay- 
able to the landlord, a mere mention in the 
notice that it be paid to the landlord is no 
more than repeating in the notice what the 
contract of tenancy expects the tenant to do. 
A lawyer can be instructed by the landlord 
to intimate to the tenant to tender the 
arrears of rent to somebody else and the 
lawyer then in the notice will intimate to 
whom the tender is to be made and in such 
a case if the tenant tenders the rent to land- 
lord and not to the person nominated, then 
can it be said that the notice remains un- 
complied? I think not. The destination of 
the money representing the arrears of rent 
fixed by the notice would not be conclusive 
of the authority or the scope of the autho- 
rity of the lawyer. As I understand the law, 
when an agent or attorney is authorised to 
make a demand by notice of any sum of 
money or chattel from another person and 
that person in compliance with the notice 
tenders the requisite sum of money or the 
requisite chattel to the agent, it would be 
compliance of the notice of demand. It is 


not possible for me to agree with the con- 
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tention of the learned counsel for the plain- 
tiff-respondent that since the notice intimat- 
ed that the tender be made to the landlord, 
it would imply that the lawyer who gave the 
notice, had no authority to accord satisfac- 
tion by receiving the arrears of rent ten- 
dered by the tenant. 


4. Another difficulty which I find in 
accepting the contention of the learned 
counsel for, the plaintiff-respondent is that 
a notice of demand by a duly authorised 
lawyer will be competent under Section 3 
(1) (a) of the Act only if the lawyer is a 
‘landlord’ within the meaning of that sec- 
tion. On the language of the section, there- 
fore, the payment within one month of the 
receipt of the notice has to be tendered to 
the lawyer as he is the landlord within the 
meaning of that section. If it be said that 
the lawyer was only authorised to send a 
notice of demand and serve it upon the ten- 
ant but was not authorised to receive the 
payment, then such a lawyer cannot be said 
to be ‘landlord’ within the meaning of Sec- 
tion 3 (1) (a). 

5. My attention has been drawn by 
the learned counsel for the plaintiff-respon- 
dent to an unreported decision of K. N. Sri- 
-vastava, J. in Second Appeal No. 1425 of 
1964, Haji Bundu v. Haji Bundu, decided 
on 9-4-1971, in which under similar circum- 
stances the learned Judge held that the reci- 
tal in the notice clearly showed that no au- 


. thority was given by the landlord. to the 


lawyer and the latter had no power to ace 
cept the rent. 


6. Since I doubted the correctness 
of the view taken by my brother K. N. Sri- 
vastava, J., I referred the matter to a Divi- 
sion Bench who by its order dated 13-3- 
1972 held that the observations made, in the 
case of Haji Bundu alias Buniad Ali v. Haji 
Bundu, by K. N. Srivastava, J. ought to be 
treated as a finding given on the facts of 
this case and they would not have any value 
as a precedent on a point of law. The Divi- 
sion Bench further observed that it was 
open to the learned single Judge to have 
reached his own conclusion on the facts and 
circumstances of the case. 


7. For the reasons given in the pre- 
ceding paragraph of this judgment, I think 
on the facts and circumstances of the in- 
stant case the tender of arrears of rent to 
the lawyer of the plaintiff-landlord by the 
defendant-tenant would be a valid tender 
and would be in compliance with the notice 
of demand. The finding of the Court below 
that the tender of arrears of rent to the 
lawyer did not amount to compliance of the 
notice of demand of arrears of rent within 
the meaning of Section 3 (1) (a) of the U. P. 
(Temporary) Control of Rent and Eviction 
Act is erroneous and is set aside. I hold 
that the notice of demand was complied 
with in by the defendant-tenant and he was 
not in default. The suit of the plaintiff-land- 
lord was, therefore, barred by the provisions 
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of Section 3 of the said Act and was not 
maintainable. 

6. Accordingly, I allow this appeal, 
set aside the judgment and decree of the 
Court below and dismiss the plaintiffs suit 
for eviction of the defendant from the build- 
ing with costs throughout. 

Second Appeal allowed. 





AIR 1973 ALLAHABAD 33 (V 60 C 14) 
H. N. SETH AND C. S. P. SINGH, JJ. 

Renusagar Power Co. Ltd., Petitioner v. 
The State of U. P. and others, Opposite 
Parties. 

Civil Misc. Writ No. 4177 of 1971, D]- 
2-5-1972. 
Doty Act (1952), S. 3 — If duty is payable 
under this section it cannot be evaded by_ 
taking shelter behind Art. 14 of the Consti- 
tution on the ground that for some reason 
the State Government has failed to realise 
it from another person. (X-Ref:— Constitu- 
tion of India, Art. 14). (Para 7) 

Index Note:-— (8) U. P. Electricity 
Duty Act (1952), S. 7 — So long as duty is 
due and has not been paid in the prescribed 
manner it can be recovered as arrears of 
land revenue — Failure to pay duty may be 
on account of some imaction of licensee or 


because of some omission on the part of 
consumer, @ara 10) 
Index Note:— (C) U. P. Electricity 


Duty Act (1952), S. 3, Expin. I — Where one 
of the purposes of the licensee was to sup- 
ply electricity to Hindustan Aluminium 
Corporation the energy consumed by it in 
testing and start up of the power plant be- 
fore actually going into production of elec- 
tricity cannot be said to be consumed for 
its commercial purpose. (@ara 14) 
Cases Referred: Chronological Paras 
AIR 1970 SC 732 = (1969) 2 SCR 

939, Commr. of Sales Tax, Madhya 

Pradesh v. Madhya Pradesh Elec- 

tricity Board 17 
_ _N. B. Singh, K. L. Misra and R. K 
Gulati, for Petitioner; Standing Counsel, for 
Opposite Parties. 

H. N. SETH, J.:— The petitioner, 
(Renusagar Power Co. Ltd, has filed this 
petition under Art. 226 of the Constitution 
praying that demand in the letter dated 5th 
of January, 1971 from the Electrical Ins- 
pector amounting to Rs. 1,44,400/- and the 
recovery of certificate dated June-21, 1971 
under the signatures of Tehsildar, Dudhi re- 
quiring the petitioner to pay a sum of Ru- 
pees 1,44,384/- be quashed. 

2. The petitioner Company was in- 
corporated under the Companies Act, 1956. 
The object of its incorporation was to gene- 
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rate, develop and supply electrical power at 
a place or places for which licences may 

obtained and to transmit, distribute and 
supply such power throughout the area of 
supply named therein, and without prejudice 
to the generality of the above to transmit, 
distribute and supply such power to and 
for the purposes of feeding the plant of the 
Hindustan Aluminium Corporation Lid, 
and generally to generate, develop and sup- 
ply power at any place or places and to 
transmit, distribute and supply such power 
for all lawful purposes. The petitioner com- 
pany obtained sanction of the State Gov- 
ernment under Section 28 of the Indian 
Electricity Act, 1910 to supply electricity to 


Hindustan Aluminium Corpn. Ltd. vide 
Government notification dated 12th Nov- 


ember, 1964. After obtaining this sanction it 
started constructing and erecting the power 
lant which was completed round about 
une 1967. Before, however, the plant could 

commissioned, it was necessary for the 
petitioner to carry out start-up and testing 
operations for which it required some elec- 
trical energy. Accordingly, it entered into an 
agreement with the U. P. State Electricity 
Board for the supply of 6000 K.W. of elec- 
trical energy for purposes of start-up ope- 
tations. By its letter dated June 29, 1967 
addressed to Messrs. Hindustan Aluminium 
Corporation (Hindalco) of which the peti- 
tioner company claims to be a subsidiary. 
The Board confirmed the agreement to sup- 
ply electrical energy for the testing and 
Start-up of the Renusagar power plant ac- 
cording to the rates mentioned in the rate 
schedule. Originally that agreement was to 
remain in force for a period of six weeks 
but that period was subsequently extended. 
In pursuance of that agreement, the peti- 
tioner Company deposited Rs. 1,20,000/- by 
way of security which was either refundable 
and/or adjustable on termination of the 
supply under that agreement. 


3. The supply under fhe agreement 
commenced on 14th of July, 1967 and con- 
tinued upto Sth November, 1967. The State 
Electricity Board submitted monthly bills 
for the electrical energy consumed during 
July to November, 1967, in accordance with 
the agreement, amounting to Rs. 5,77,636/- 
which were duly paid by the petitioner com- 
pany. It may be mentioned that at the timo 
of submission of these bills, the petitioner 
was not required to pay any electricity duty 
under the provisions of the U. P. Electricity 
Duty Act, 1952. After making certain ad- 
justments it was found that from out of the 
security amount deposited by the petitioner 
a sum of Rs. 62,976 became refundable to 
it. This sum was ultimately adjusted against 
other amounts due from the Hindalco in 
March, 1968. 

4. After about a year and a half, 
by a letter dated 16th June, 1969, the Assist- 
ant Electrical Inspector informed the Execu- 
tive Engineer, Rihand Hydel Generation Di- 
vision that the Renu Sagap Power Company 
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was liable to pay electricity duty at the rate 
of 25%, amounting to Rs. 1,44,000, in res- 
pect of the power consumed by it from July 
14, 1967 to 6th of November, 1967. This 
duty had not been charged from the peti- 
tioner. The Executive Engineer was there- 
fore requested that he should take immedi- 
ate steps for realizing the duty under inti- 
mation to him. The Executive Engineer, 


Hydel Generation Division, thereupon, asked . 


the pefitioner to pay the duty at an early 
date. The petitioner by its letter dated Nov- 
ember 5, 1969 denied its liability to pay the 
duty demanded. The Electrical Inspector 
and the State Electricity Board, however, 
went on pressing their demand for payment 
of electricity duty and the petitioner in the 
like manner continued to refute its Liability. 
Ultimately, the petitioner received a letten 
dated January 8, 1971 from the Assistant 
Engineer, enclosing therewith a copy of the 
Government order dated January 21, 1969 
demanding payment of Rs. 1,44,384/-. The 
petitioner once again wrote to the Executive 
Engineer that the duty was not payable by 
it. In the meantime, the petitioner received 
letters from the Electrical Inspector dated 
5-1-1971 stating that if duty was not paid 
by January 16, 1971 proceedings for its re- 
covery would be taken under Section 7 of 
U. P. Act XXII of 1952. This letter was 
followed by a recovery certificate dated 
June 21, 1971 from the Yehsildar Dudhi. 
The petitioner contends that under the pro- 
yisions of U. P. Electricity Duty Act, 1952, 
no duty was payable by it in respect of the 
electricity consumed by it for the purposes 
of testing and start-up of the Renusagay 
Power Plant. In any case, as the duty had 
not been demanded by the Electricity Board 
along with the monthly bills submitted by 
it, it could not be said that the petitioner 
had failed to pay the duty in the prescribed 
manner and as such no proceedings for its 
recovery, as arrears of land revenue, could 
be taken under Section 7 of the Act. Tho 
petitioner further contends that the State 
Electricity Board supplied electrical energy 
to Obra Power Station in si circum- 
stances but they did not charge any electri- 
city duty from them. Action of the respon- 
dents, in seeking to recover duty from it is 
discriminatory and contravenes the provi- 
sions of Art. 14 of the Constitution. In the 
circumstances it prays that the proceedings 
for recovery of the duty should be quashed. 


5. According to the respondents, the 
petitioner is liable to pay the duty demand- 
ed. The State Electricity Board submitted a 
formal bill dated October 17, 1969, demand- 
ing payment of duty amounting to Rupees 
4,44,384/- on or before the 18th November, 
1969. Since the demand has not been met 
by making payment in the prescribed man- 
ner, the same can be recovered under Sec- 
tion 7 of the U. P. Electricity Duty Act, 
1952. They contend that the case of Obra 
Power Station stood on entirely different 
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footing and that no duty was payable by 
it under the provisions of the Act. 

6. Before discussing the question 
whether in the circumstances of the case 
any duty under the U. P. Electricity Duty 
Act was payable by the petitioner we pro- 
pose to deal with the other two questions, 
Viz:— 

(1) Whether the petitioner company has 
been discriminated as against Obra Power 
Company, and 

(2) Whether in the circumstances of the 
case it cannot be said that the petitioner fail- 
ed to pay duty in accordance with the pro- 
cedure prescribed and therefore no action 
for its recovery under Section 7 of the Act 
can be taken. 

7. So far as the ground of discrimi- 
nation is concemed, it has been pointed out 
in the counter-affidavit that the Obra Power 
Station is owned and operated by the U. P. 
Electricity Board itself. It is one of 
the generating stations of the U. P. 
Electricity Board. Whe energy consumed by 
Obra Power Station in its testing and start- 
up operations was the energy consumed by 
the U. P. State Electricity Board from out 
of the energy produced by itself. There was 
no element of sale involved in the supply of 
energy to the Obra Power Station. Obra 
Power Station was not a licensee within the 
meaning of explanation to Section 3 of the 
U, . Electricity Duty Act and as 
such there was no question of de- 
manding electricity duty from it. Prima facie, 
the cases of supply of energy for testing and 
the start-up operation, to Obra Power Sta- 
tion and the petitioner, stand on different 
footings and no question of discrimination, 
forbidden by Article 14 of the Constitu- 
tion, being pct een If wade tho 
provisions o0 e Act, duty is payable b 
the petitioner, it has to meet its liability. Y 
cannot take shelter behind Article 14 of the 
Constitution and evade its liability on the 
ground that for some reason the State Gov- 
ernment has failed to realise it from another 
person. We do not find any force in the sub- 
mission that action of the respondents in re- 
quiring the petitioner to meet its liability is 
Jiable to be quashed on the ground that it 
is violative of Article 14 of the Constitution. 
. 8 On the question whether the duty 
demanded can be recovered as arrears of land 
revenue, learned counsel for the petitioner 
relies on Section 7 of the Act which runs as 
follows:— 

“Any sum due on account of electri- 
city duty and interest if any if not paid in 
the prescribed manner shall be recoverable 
by the State Government as arrears of land 
revenue.” 

We contends that recovery of duty as ar- 
rears of land revenue under this section can 
be effected only if the consumer has failed 
to pay it in the prescribed manner. Accord- 
ing to Rule 3, which provides for the time, 
manner of collection and payment of duty, 
a licensee is required to include the electri- 
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city duty leviable under the Act as a sepa- 
rate item in the bill of charges for the energy 
supplied by it and to recover the same from 
the consumer with its own charges for sup- 
ply of energy. After realising the duty the 
licenses is required to deposit that amount 
in the Government easury. In this caso 
the Board failed to include the duty claim- 
ed to. be payable by the petitioner, in the 
monthly bills originally submitted by it. 
Unless there is a demand for payment of 
duty in the manner provided in Rule 3, it 
cannot be said that the consumer has failed 
fo pay it in the prescribed manner and no 
question of ite recovery as arrears of land 
revenue under Section 7 of the Act arises. 
There is no provision in the rules enabling 
a licensee to send a bill simply for payment 
of Electricity Duty. The bill D/- 18 Oct. 1969, 
therefore, was not a demand in accordance 
with Rule 3 and no question of recovery of 
duty as arrears of land revenue, under Sec- 
tion 7, arises. 


9. We are unable to accept this sub- 
mission. According to Section 7 of the Act, 
the right to recover the duty as ar- 
rears of land revenue arises if the following 
two conditions are fulfilled:— 

(1) Any eee is due on account of 
electricity duty, an 

(2) That duty has not been paid in the 
manner prescribed. 


10. Sections 3 and 3-A of the Act, 
read together go to show that the liability to 
pay duty is that of the consumer and the 
same becomes due as and when the energy 
is consumed. So long as the duty is not paid, 
normally it will continue to be due. Noth- 
ing has been brought to our notice to show 
that the duty which was due from the peti- 
tioner ceased to be so due. The fi con= 
dition for recovery of duty from the peti- 
tioner as arrears of land revenue under Sec- 
tion 7 of the Act, is therefore made out. The 
second condition merely requires that the 
duty, which is due, has in fact not been paid 
in the manner prescribed. In this case it is 
not disputed that no duty has been paid in 
the prescribed manner. In our opinion it 
makes no difference whether failure to pay 
duty is on account of some inaction on the 
part of the licensee or the appointed autho- 
tity or because of some omission on the part 
of the consumer. So long as duty is due and 
has not been paid in the prescribed manner, 
both the conditions for taking action will be 
there and the State Government will have a 
right to recover the same under Section 7 of 
the Act. It is, therefore, not necessary for us 
to go into the further question whether the 
duty had been demanded from the petitioner 
in a prescribed manner or not. 


11. We now proceed to deal with the 
question whether in the circumstances of this 
case, apy electricity duty, under the provi- 
sions of the U. P. Electricity Duty Act, was 
payable by the petitioner. According to Sec- 
tion 3, duty is levied for and paid to the 
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State Government on the energy consumed 
by a consumer. Section 3-A provides that 
the amount of electricity duty levied unden 
Section 3 on the energy consumed by a consu- 
mer is to be paid by and collected and re- 
covered from the consumer. Section 2 (d) 
defines consumer as a person other than a 
licensee who is supplied with energy by a 
licensee, by a Board of the State or Central 
Government. According to this definition, if 
a licensee ics supplied with energy by Board, 
Government or any other licenses, it will not 
be considered to be a consumer. The ex- 
pression licenses has been defined in Sec- 
tion 2 (f) as meaning any person licensed 
under Part If of the Indian Electricity Act, 
1910 to supply energy and includes any per- 
son who has obtained the sanction, in that 
behalf, of the State Government under Sec- 
tion 28 of the Act. It is not disputed that 
petitioner has obtained sanction of the State 
Government under Section 28 of the Indian 
Electricity Act. It is therefore a licensee and 
as such falls outside the ambit of the expres- 
sion ‘consumer’ as defined in the Act. Ex- 
planation I to Section 3, however, provides 
that for the levy and payment of electricity 
duty the energy consumed by a licensee op 
Board in or upon premises used by it for its 
commercial or residential purposes shall be 
deemed to be energy paid for and consumed 
by a consumer. Accordingly, a licensee 
though not a consumer, is liable to pay duty 
only in respect of energy consumed by it in 
the circumstances mentioned in the explana- 
tion. 

12. The question, therefore, that 
arises for consideration is whether the energy 
supplied to the petitioner for purposes of 
testing and start-up of the Renusagar Power 
Plant was consumed by it in or upon pre- 
mises used for its commercial or residential 
purpose. If is not suggested that the energy 
supplied for testing and start-up of the Power 
Plant has been used for any purpose other 
than for which it was supplied. That pur- 
pose clearly rules out consumption of energy 
in or upon premises used for residential pur- 
poses. Indeed, learned counsel for the res- 
pondents does not contend that the petitioner 
is liable to pay duty as it has consumed 
energy in or upon premises used by it for 
residential purposes. 


13. We will, therefore, proceed on 
the basis that the energy supplied to the peti- 
tioner was not consumed by it in or upon 
premises used by it for its residential pur- 
poses. What we have to determine in this 
respect is whether the energy was consumed 
by the petitioner in or upon premises used 
by it for its commercial purposes. 


14. The purpose with which the peti- 
tioner Company was incorporated was to 
generate, develop and supply electrica] power 
at place or places at which licences may be 
obtained and to transmit, distribute and sup- 
ply such power throughout the area of sup- 
ply named therein and without prejudice to 
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the generality of the above to transmit, dis- 
tribute and supply such power to and for the 
purpose of feeding the plant of Hindustan 
Aluminium Corporation Ltd. and generally 
to generate, develop and supply power at any 
place or places and to transmit, distribute 
and supply such power for all lawful pur- 
poses. ‘The petitioner obtained the sanction 
of the State Government under Section 28 
of the Indian Electricity Act, 1907 for sup- 
plying electricity to Hindustan Aluminium 
Corporation. This shows that the commercial 
purpose of the petitioner was to generate and 
supply electrical energy to Hindustan Alu- 
minium Corporation. It is only such pre- 
mises which were used by the petitioner fon 
generating or supplying energy to the Hindu- 
stan Aluminium Corporation that can be 
said to be used by it for its commercial pur- 
poses. In the circumstances, before the peti- 
tioner started generating electrical energy 
and supplying it to the Hindustan Alumini- 
um Corporation it cannot be said that it was 
using any premises for its commercial 
purposes. It follows that the energy consum- 
ed by the petitioner in testing and start-up 
of the Renusagar Power Plant before it went 
into production of electrical energy, was not 
consumed by the petitioner in or upon pre- 
mises used by it for its commercial purpose. 

15. Sri V. R. Mehrotra, learned 
counsel for the respondents, urged that the 
expression commercial purpose as used in 
explanation to Section 3 should not be inter- 
preted in a narrow sense. According to him, 
irrespective of the fact, whether the petitioner 
commenced the commercial activity covered 
by the licence or not, any activity under- 
taken by the petitioner in order to achieve or 
further its commercial object will itself be a 
commercial purpose. Use of the premises by 
the petitioner in that connection will also be 
for its commercial purpose. In the instant 
case, the energy consumed by the petitioner 
in testing and start-up of the power plant 
was with the object of achieving its com- 
mercial object of supplying energy to Hin- 
dustan Aluminium Corporation. Use of pre- 
mises in that connection, therefore, was for 
petitioner’s commercial purpose. According- 
ly, the present case is covered by Section 3 
of the Act and the petitioner is liable to pay 
duty in respect of the energy consumed by 
it. We have given our careful consideration 
to the submissions made by Sri Mehrotra but 
are unable to accept the same. Definition 
of the expression consumer as given in Sec- 
tion 2 (d) of the Act indicates that normally 
a licensee is not to be covered by it. The ex- 
planation added to Section 3 creates a fic- 
tion that in respect of the energy consumed 
by a licensee in or upon the premises used 
for certain specific purpose, it would be 
deemed to be a consumer and would be lia- 
ble to pay duty in respect thereof. This im- 
plies that the Legislature contemplates cases 
where a licensee may consume energy in or 
upon premises which are not used by it for 
its commercial or residential purpose and in 
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respect of which no duty would be payable - 
by it, Before commencing generation of 
electrical energy the only way in which the 
petitioner or for that matter any licensee 
could use the premises was either for some 
activity which was directed towards the ob- 
ject of generation or supply of energy or for 
purposes of residence of its officers and other 
employees. If the interpretation of the ex- 
pression “used for its commercial or residen- 
tial purposes”, as suggested by Mr. Mehro- 
tra is accepted, it would be difficult to ima- 
gine the use of a premises by a licensee which 
is neither for its commercial nor for its resi- 
dential purpose. This would, therefore, lead 
to a situation, that whereas the Act intends 
that a licensee should be exempted from pay- 
ment of duty in respect of the energy con- 
sumed by it for some purpose, the explana- 
tion added to Section 3 completely does away 
with that intention _and a licensee becomes lia- 
ble to pay duty in every case whenever it 
consumes energy in or upon premises used 
by it, like any other consumer. If this had 
been the intention, we do not see why while 
defining the ression consumer in Sec- 
tion 2 (d) of the Act, the Legislature took 
care to exclude a ‘licensee’ from its ambit. 
We have, therefore, no hesitation in reject- 
ing the submission made by Sri Mehrotra 
and in holding that the petitioner could be 
held liable to pay duty only if it could be 
shown that the premises in or upon which 
the energy was consumed was at that time 
being used by the petitioner for purposes of 
generating or supplying electricity. We are 
accordingly of the opinion that the petitioner 
did not consume the energy in dispute in op 
upon the premises which was being used by 
it for its own commercial or residential pur- 
poses, and was, therefore, not liable to pay 
any duty, in respect of that energy, f 


16. Learned counsel for the peti 
also contended that even if the aerer 
to Section 3 be interpreted in the manner 
suggested by counsel for the petitioner and 
the petitioner is taken to be a consumep 
within the meaning of Section 3 of the Act, 
no duty would be payable by it in view of 
the proviso to _ Section 3 which lays down 
that the electricity duty shall not be leviable 
on the energy consumed by the consumer in 
any industry engaged in the manufacture, 
production, i goods, 


17. Learned counsel for the respo 
dents, on the other hand, contended that in 
the case of Commr. of Sales Tax Madhya 
Pradesh v. Madhya Pradesh Electricity Board, 
AIR 1970 SC 732, although for the purposes 
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of Sales Tax Act, the Supreme Court held 
that the expression goods includes electrical 
energy, but it pointed out that this expres- 
sion has to be interpreted in the context of 
the provisions of the enactment in which it is 
used. According to him in the context of 
Electricity Duty Act, the expression goods 
will not include within its ambit electrical 
energy. He points out that if the expres- 
gion goods was to include within its ambit, 
‘electrical energy’, explanation 1 added to 
Section 3 would be otiose. In such a case 
after adding clause (e) in proviso to Sec- 
tion 3, the legislature, would never have re- 
tained this explanation. Whe expression 
‘goods’, therefore, should not be interpreted 
fn the manner so as to include electrical 
energy. Moreover, at the time of the peti- 
tioner consumed the electrical energy, it was 
not engaged in the manufacture, production, 
processing or repairing of electrical energy; 
hence no question of claiming an exemption 
from payment of duty under clause (e) to 
the proviso to Section 3 arises. 


18. In the view which we have taken 
about explanation 1 to Section 3, it is not 
necessary for us to decide whether the ex- 
pression goods as used in clause (e), in the 
context, covers ‘electrical energy’ and whe- 
ther at the time when the energy was con- 
sumed by the petitioner, it was engaged in 
the manufacture, production, processing or 
repairing of goods. 


19. The petition, therefore, succeeds. 
The demand for payment of electricity duty, 
contained in [Electrical Inspector’s letter 
dated January 5, 1971 and the recovery cer- 
tificate mentioned in Tahsildar’s letter dated 
21st June, 1971, copies of which have been 
filed as Annexures D and P to the writ peti- 
tion are quashed. 

20. At the time of filing of this 
petition, the petitioners moved an applica- 
tion that the respondents be restrained from 
recovering the electricity duty amounting to 
Rs. 1,44,384 so long as the petition is not 
decided. A Bench of this Court, however, 
declined to grant this prayer and gave the 
petitioner one week’s time for paying up the 
dues. It also made it clear that this Court 


will at the time of final hearing of the peti- , 


tion consider the question about making an 
order requiring the State to refund the 
amount of duty paid by the petitioner. 
The petitioner contends that since the 
demand is being quashed, it is entitl- 
ed to get a refund of Rs. 1,44,384 but 
if the respondents so like, they may instead 
of refunding this amount appropriate it to- 
wards electricity dues of Hindustan Alu- 
minium Corporation. We, however, leave it 
to the respondents to decide whether they 
would like to adjust the duty realised from 
the petitioner towards the dues of the Hindu- 
stan Aluminium Corporation or to refund it 
to the petitioner. We, accordingly, direct 
that the respondents will intimate to the 
petitioner within a month of the date of this 
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order, whether they have appropriated the 
sum of Rs. 1,44,384 towards the payment of 
dues of Hindustan Aluminium Corporation 
or not. In case they decide not to appro- 
priate this amount towards dues of the 
Hindustan Aluminium Corporation they 
ul refund the duty realised from the peti- 
oner. 

21. The petitioner is entitled to the 

costs of this petition. 
Petition allowed. 


Fip 
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Rajendra Singh, Petitioner v. The State 
oo Uttar Pradesh and others, Opposite Par- 
` Civil Misc. Writ No. 7324 of 1971, DJ- 
28-4-1972. 


Constitution of India, Arts. 14 and 19 
(© — Auction sale of Borang trees in Govt. 
reserved forest confined only to pencil and 
slat manufacturers — Auction is illegal 
(X-Ref: — Forest Act (1927), Section 23). 

_ Reserved forests under the Forest Act 
which are Govt. property must be adminis- 
tered so as to ensure greatest benefit to the 
public and the revenues of the Govt. and 
not to enrich a particular category of per- 
sons to the detriment of other citizens and 
hence confining the auction sale of Borang 
trees in reserved forest only to pencil and 
slat manufacturers, instead of keeping the 
auction open to all and sundry which would 
have fetched a higher price, is illegal. AIR 
1969 SC 1081 and (1884-85) 29 L Ed 845 
and (1887-88) 32 L Ed 968, Relied on; AIR 
1972 SC 1816, Distinguished. (Para 3) 
Cases Referred: Chronological Paras 
AIR 1972 SC 1816 = Civil Appeal 

Nos. 2024-2025 of 1971, State of 

Orissa v. Harinarayan Jaiswal 3 
AIR 1969 SC 1081 = (1969) 3 SCR 

374, Rasbihari Panda v. State of 

Orissa 3 
AIR 1963 SC 1047 = (1963) Supp 2 

SCR 691, Akadasi Padhan v. State 

of Orissa 3 
AIR 1954 SC 220 = 1954 SCR 873, 

Cooverjee B. Bharucha v. Excise 

Commr. and Chief Commr., Ajmer 3 
(1887-88) 32 L ED 968 = 130 US 263, 


United States v. Martha Insley 3 

(1884-85) 20 L Ed 845 = 117 US 151, 
Van Brocklin v. Anderson 3 
V. N. Khare, for Petitioner; Standing 


Counsel, for Opposite Parties. 

ORDER :— The petitioner is a forest 
contractor and owns his industry at Bareilly. 
In parts of this province Borang trees grow 
sporadically mixed up with other species of 
trees. The State Government was not aware 
of its utility for the manufacture of pencils 
and slat and for a number of years these 
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trees used to be-sold along with other spe- 
cies of trees, But, when this fact came to 
the knowledge of the State Government, it 
decided to allot available Borang trees to 
bona fide registered pencil and manu- 
facturers, instead of selling the trees by 
public auction. With the growth of the pen- 
cil industry in the State a shortage of 
Borang wood set in, and as the pencil and 
slat manufacturers were at issue as to the 
number of trees to be allotted to them, the 
Government decided to auction the Borang 
trees. This decision was taken by a letten 
issued by the Chief Conservator of Forest 
on the 28th August, 1972 (Annexure ‘A’ to 
the petition). The letter, however, confined 
the auction only to such pencil manufactur- 
ers who had obtained a certificate from the 
Industries Department, The category of per- 
sons entitled to participate in the auction 
was however extended so as to include slat 
manufacturers also, by another order dated 
7th September, 1971. Thereafter, an auction 
notice on 28th September, 1971 was issued 
but it expressly stated that only pencil and 
slat manufacturers would be entitled to bid 
at the auction. It appears that earlier to 
this by an order dated 4th September, 1971 
(Annexure ‘A’) to the counter-affidavit, the 
State Government, Industries Department, 
had issued instructions that only such pen- 
cil and slat manufacturers should be per- 
mitted to bid at the auction who had ob- 
tained certificates from the Industries De- 
partment. The auction was, thereafter, held 
on the 28th September, 1971 in respect of 
certain areas and on the 12th October, 
1971, in respect of others. The petitioner 
has challenged this auction and has prayed 
for quashing the same. A further prayer 
has been made for directing the respon- 
dents Nos. 1 to 6 not to make any auction 
of Borang trees on the basis of directions 
contained in the letter dated 28th August, 
1971 and 7th September, 1971 (Annexures 
‘A’ and ‘B? to the petition. 


2. Counsel for the petitioner has 
urged that the State Government in confin- 
ing the auction only to pencil manufactur- 
ers and manufacturers of pencil slat has 
without any reasonable basis, discriminated 
against the other bidders, and the act of the 
State Government in adopting this proce- 
dure for the sale of Borang trees imposes 
an unreasonable restriction on tbe i 
tioner’s right of ing’ on business of 
forest contract. Counsel for the respondents 
has on the other hand urged that the trees 
in question were the exclusive property of 
the State Government, and it could adopt 
any method it liked for conducting the sale 
of the trees, and none of the fundamental 
rights of the petitioner have as such been 
infringed. 


3. During the course of hearing, 
counsel for the State made a statement that 
the trees were comprised in a reserved 
forest. Reserved forests are constituted 


Rajendra Singh v. State (C. S. P. Singh J.) 


e 





A.LR. 


under Chapter 2 of the Indian Forest Act. 
In order to constitute a reserved forest, the 
State Government has to issue notification 
under Section 4 of the Indian Forest Act. 
Thereafter, a Forest Settlement Officer is 
appointed for hearing objections which can 
be made by every person claiming any right 
mentioned under Sections 4 and 5 of ths 
Act. Section 7 empowers the Forest Settle- 
ment Officer to make an inquiry in the mat- 
ter. In case claims are made relating to 
shifting cultivation, the Forest Settlement 
Officer records statements of parties and 
makes a report to the State Government 
setting forth the particulars of the claim and 
of any local rule or order under which the 
practice is allowed or regulated. The State 
Government, thereafter, is empowered to 
pass an order either permitting or prohibit- 
ing the practice of shifting cultivation. By 
Section 11 of the Act, the Forest Settlement 
Officer is empowered to admit or reject the 
various ims made either in or in 
part. If a claim is admitted, the land is ex- 
cluded from the boundaries of the forest, 
or, in the alternative if it is possible to 
reach an agreement with the claimant for 
the surrender of his right, then the area is 
included in the forest. In case no agree- 
ment is reached and the land is not exclud- 
ed from the limits of the proposed forest, 
power is given to acquire the land in ac- 
cordance with the provisions of the Land 
Acquisition Act. Thereafter, a record of 
rights which are admitted is made under 
Section 14 of the Act. Section 16 of thi 
Act provides for commutation of certain 
rights, which are of such a nature that exer- 
cise of those rights would be inconsistent 
with the maintenance of the reserved forest. 
This section makes provisions for compen- 
sation being paid for such commutation of 
tights. Ther , under Section 20 of the 
Act, the Stafe Government is empowered 
to issue a notification declaring an area to 
be a reserved forest. Section 23 bars the 
accrual of any right in a reserved forest, 
except by succession, op under a grant, of 
contract made by or on behalf of Govern- 
ment, or of some persons in whom such 
rights were vested when the notifications 
under Section 20 of the Act were issued. 
Section 25 empowers the forest officers, 
after obtaining the sanction of the State 
Government to stop any public or private 
way or water course in a reserved forest. 
Section 26 of the Act makes certain acts 
punishable in respect of a reserved forest. 
Whe State Government as such exercises 
certain statutory powers in respect of reserv- 
ed forests and rights therein can be acquir. 
ed only in accordance with the provisions 
of Section 23 of the Act. The right which 
the vendees have acquired in respect of Bo- 
rang trees is a right conferred by a contract, 
which is one of the modes contemplated 
by Section 23 of the Act. The question that 
arises in the present petition is as to whe- 
ther the procedure adopted by the Stato 
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Government for conferring rights in zespect 
of the forest produce a forest, which is gov- 
emed by the provisions of Chapter 2 of the 
Indian Forest Act, is in accordance with 
the Jaw. The forests which have been con- 
stituted a reserved forest, in accordance 
with the provisions of Indian Forest Act are 
undoubtedly the property of the Govern< 
ment, but in a democratic constitution the 
property held by the State is not held by 
the State as a monarch for private or per- 
sonal purposes. It is held for public pur- 
poses, It, as such, must be administered in 
such a way as to ensure the greatest amount 
of benefit to the public, and the revenues 
of the State Government. The obligation to 
hold property for public purpose is inherent 
in all democratic constitutions. The property 
held as such, has to be administered in a 
way, so as not to enrich a particular cate. 
gory of persons to the detriment of other 
citizens, and also in such a manner as to 
ensure that the maximum possible benefit 
accrues to the revenues of the State. This 
position is well settled in the United States. 
In the case of Van Brocklin v. Anderson, 
(1884-85) 29 L Ed 845 = (117 US 151), on 
p. 847 the U. S. Supreme Court observed 
as under: 


_ “The United States does not and can« 
not hold property, as a monarch may, fos 
private or personal purposes. All the pro 
perty and revenues of the United States 
must be held and applied, as all taxes, duties, 
imposts and excises must be laid and col- 
lected, to pay the debts and provide for 
the common defence and general welfare of 
the United States.” 

This position was reiterated in the- case of 
United States v. Martha Insley, (1887-88) 32 
L Ed 968 = (130 US 263). Referring to 
the nature and the purpose for which pro- 
perty is held by the United States, theip 
Lordships on page 969 observed: 


“In the present case, the United States 
holds the title to the property in question, 
as it holds all other property, for public pur- 
poses and not for private purposes.” 

This position is now made clear by a deci- 
sion of the Supreme Court in the case of 
Rasbibari Panda v. State of Orissa, AIR 
1969 SC 1081. In that case monopoly in 
Kendu leaves had been created in favour 
of the State of Orissa, by the provisions of 
the Orissa Kendu Leaves (Control of Trade) 
Act (28 of 1969). The Government of Orissa 
invited tenders from persons desirous of 
purchasing Kendu leaves purchased or col- 
lected by the Government, or by their offi- 
cers or agents under the provisions of 
Orissa Kendu Leaves Act. In the last para- 
graph of the tender notice, however, it was 
stated that erstwhile purchasers would be 
given a renewal in case the Government was 
gatisied that the purchasers had been 
prompt of taking delivery of leaves and 
making payment to the Government, on 
such terms and conditions as may be inje 
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tially agreed upon. Referring to this mods 
of renewal, their Lordships of the Supreme 
Court on page 1087 observed: 

“The classification based on the circum- 
stance that certain existing contractors had 
carried out their obligations in the previous 
year regularly and to the satisfaction of the 
Government is not based on any real and 
substantial distinction bearing a just and 
reasonable relation to the object sought to 
be achieved i.e., effective execution of tha 
monopoly in the public interests. Exclusion 
of all persons interested in the trade, who 
‘were not in the previous year licensees is ex 
facie arbitrary: it had no direct relation to 
the object of preventing exploitation of 
pluckers and growers of Kendu leaves, nor 
had it any just or reasonable relation to tha 
securing of the full benefit from the trade, 
to the State. 


Validity of the law by which the State 
assumed the monopoly to trade in a given 
commodity has to be judged by the test 
whether the entire benefit arising therefrom 
is to enure to the State, and the monopoly 
is not used as a cloak for conferring private 
benefit upon a limited class of persons. The 
scheme adopted by the Government first of 
offering to enter into contracts with certain 
named licensees, and later inviting tenders 
from licensees who had in the previous year 
carried out their contracts satisfactorily is 
liable to be adjudged void on the ground 
that it unreasonably excludes traders in 
Kendu leaves from carrying on their busi- 
mess. The scheme of selling Kendu leaves 
to selected purchasers or of accepting ten-« 
ders only from a specified class of purchas- 
ers was not “integrally and essentially” con- 
nected with the creation of the monopoly 
and was not on the view taken by this Court 
in Akadasi Padhan’s case, (1963) Supp 2 
SCR 691 = (AIR 1963 SC 1047), protected 
by Article 19 (6) (ii): it had therefore to 
satisfy the requirement of reasonableness 
under the first part of Article 19 (6). No 
attempt was made to support the scheme on 
the ground that it imposed reasonable res- 
trictions on the fundamental rights of the 
traders to carry on business in Kendu leaves. 
The High Court also did not consider whe- 
ther the restrictions imposed upon persons 
excluded from the benefit of trading satistied 
the test of reasonableness under the first 
part of Article 19 (6). The High Court exa- 
mined the problem from the angle whether 
the action of the State Government was 
Vitiated on account of any oblique motive, 
and whether it was'such as a prudent per- 
son carrying on business may adopt.” 
Although this decision was given in a caso 
relating to monopoly rights, there is no dif- 
ference in priaciple, when the State Govern- 
ment puts up for sale its property which is 
governed by a statute, for all property of 
the State Government must be administered 
for the greatest public benefit and in order 
to ensure the maximum return to the Teye- 
nues of State. It is trite that a. system of 





40 All. 


throwing open a sale to all and sundry, 
would draw a larger section of bidders, and 
in case there is no collusion inter se be- 
tween bidders, it would bring a higher bid, 
than in a case where the sales are confined 
to a particular section of the public. In the 
present case in paragraph 25 of the counter- 
affidavit, it is admitted that only three par- 
ties participated in the auction. In case the 
auction had been kept open for all and sun- 
dry, a larger number of persons would have 
bid at'the auction, and normally the auction 
would have fetched a higher price. A justi- 
fication for dropping this procedure has 
been given in the counter-affidavit, which 
in effect is that Borang trees are required for 
the manufacture of pencils and the auction 
was confined only to pencil manufacturers 
and slat manufacturers so as to protect the 
interest of the pencil industry. I adjourned 
the hearing of the petition in order to enable 
the State Counsel to find out as to whether 
the agreements that were entered into with 
the purchasers, contained any restrictive 
clauses so as to prohibit the sale of the 
wood of the Borang trees by the pencil op 
slat manufacturers, to persons other 

pencil manufacturers and slat manufactur 
ers, and also as to whether the agreement 
contained any clause as to the maximum 
price which these persons could charge when 
effecting sales. The Standing Counsel has 
made a statement that there were no res- 
trictive clauses, and the purchasers could 
sell the wood of the Borang trees to any 
person they desire, and at such prices that 
might be mutually agreed between them and 
the purchasers, and further that there were 
no restrictive clauses in the agreement to 
prevent the export of the wood of the Bo- 
rang trees outside the State of Uttar Pra- 
desh. In the absence of such restrictive clau- 
ses, it cannot be said that the classification 
made is based upon any intelligible differen- 
tia, and neither can it be said that the classi- 
fication would achieve object of ensuring a 
steady and constant supply of Borang wood 
at fair prices to pencil and slat manufac- 
turers, who had not been successful at the 
bidding. The auction, as such, cannot ba 
upheld. State Counsel has drawn my atten- 
tion to a recent decision of the Supreme 
Court in Civil Appeals Nos. 2024-25 of 1971 
= (Reported in AIR 1972 SC 1816) (State 
of Orissa v. Harinarayan Jaiswal) and to 
certain passages in the judgment of the 
Supreme Court where it has been held that 
if the Government is exclusive owner of pri- 
vileges under the Excise Act, reliance on 
Article 19 (1) (g) or Article 14 becomes 
irrelevant, and citizens cannot have any 
fundamental rights to trade or carry on busi- 
ness in the properties or rights belonging to 
the Government, nor can there be any in- 
fringement of Article 14 when the Govern- 
ment tries to get the best available price 
for its rights. These observations have to 
be read in the context in which they were 


made. In that case an open public auction 
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had been held for the grant of exclusive 
licenses in respect of intoxicants but tha 
bids were not accepted for the reasons that 
the bidding was collusive and that the prico 
offered on reauction was inadequate. Tha 
action of the Government not accepting 
bids was challenged, and it was in this con- 
text that their Lordships made these obser- 
vations. Apart from this the Supreme Court, 
in consonance with its earlier view in Coo- 
verjee Bharucha’s case, AIR 1954 SC 220 
which was specifically referred to, held that 
public auctions are held to get the best pos- 
sible price, raise revenues, and it was only 
after upholding the reasons given by the 
State Government for not accepting the 
bids, that these weighty observations were 
made. Such is not the case here, for it has 
been seen that no public auction was held, 
and the auction was confined only to two 
categories of persons i.e. pencil manufactur- 
ers and slat manufacturers. In such a case 
the principles laid down by their Lordships 
of the Supreme Court in AIR 1969 SC 1081 
(supra) are applicable. The impugned direc- 
tions and the auction, as such, cannot be 
upheld. 


_ 4 The writ petition is allowed. Tha 
directions for auction of Borang trees con- 
tained in (Annexures ‘C’ and ‘D’ to the 
petition and the auction sale of Borang trees 
held in pursuance thereof on the 28th Sep- 
tember and 12th October, 1971 are quash- 
ed. The stay order is vacated. The petitionen 
is entitled to his costs, 


Petition allowed. 


a went 
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M/s. Chitra Talkies, Appellant v. Durga 
Dass Mehta, Respondent. 


Execution Second Appeal No. 2243 of 
1970, D/- 21-4-1972, against judgment and 
decree of A. P. Bhatnagar, Dist. J., Saha- 
ranpur, D/- 23-9-1970. 


Index Note:— (A) Civil P. C. (1908), 
S. 100 — Finding of fact — Finding that 
fresh tenancy was created in favour of 
judgment-debtor based on scrutiny of docu- 
mentary evidence is not vitiated merely be- 
cause there is no specific discussion of oral 
evidence which is in fact corroborated by 
documentary evidence. @ara 4) 


Index Note:— (B) Civil P. C. (1908), 
S. 47 and O. 21, R. 2 — Decree for eviction 
of tenant — Decree-holder creating fresh 
tenancy in favour of judgment-debtor — 
Not an adjustment of decree — Objection 
to execution on ground of fresh tenancy 
can be raised under Section 47. 


; Brief Note:— (B) O. 21, R. 2 applies 
to all kinds of decrees and is not confined 
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to money decrees. AIR 1952 All 814, Rel. 
on; AIR 1926 Mad 749, Not followed. 
(Para 7) 
Where after obtaining a decree for pos- 
session by eviction of the tenant from the 
demised ‘cinema building the decree-holden 
created a fresh tenancy in favour of the 
judgment-debtor the decree cannot be said 
to have been adjusted within the meaning 
of Order 21, Rule 2 so as to require certi- 
fication and the judgment-debtor can raise 
an objection under Section 47 that the fresh 
tenancy created in his favour rendered the 
decree inexecutable. ATR 1960 AH 562 and 
AIR 1939 PC 80, Rel. on. (Paras 8, 9) 
Cases Referred: Chronological Paras 


ATR 1960 All 562, Bhagwati Mahraj 
v. Shambhu Nath 

‘AIR 1952 All 814 = 1952 All LJ 229, 
Sri Ram v. Lekhraj 

‘AIR 1939 PC 80 = 1939 All WR 43, 
Oudh Commercial Bank Ltd. v. Wha- 
kurani Bind Basni 

‘AIR 1926 Mad 749 = 50 Mad LJ 547, 
Narayanaswami Naidu v. Ranga- 
swami Naidu 7 


K. C. Saxena, H. S. Nigam, for Appel- 
lant; M/s. Rajeshwari Prasad and K. L. Gro- 
yer, for Respondent. 


JUDGMENT :— This second appeal of 
the decree-holder arises out of an execution 
proceeding taken for delivery of possession 
by eviction of the judgment-debtor from a 
Cinema building known as Chitra Talkies 
in the city of Haradwar. In order to appre< 
ciate the controversy arising in this appeal 
it is necessary to refer to certain facts, 


The decree-holder M/s. Chitra Talkies 
(Buildings) is a registered partnership. Its 
original partners were Mahant Shankara- 
nand having 5/16 share, Achroo Ram 3/16 
share, D. P. Chopra 5/32 share, B. L. Chop< 
ra 5/32 share and Sansar Chand Goel 3/14 
share. Durgadas Mehta, the judgment-deb- 
tor, took on lease the Chitra Talkies builds 
ings from the decree-holder at a monthly 
rent of Rs. 1150/- for exhibiting films. It 
appears that he fell into arrears. The Chitra 
Talkies (Buildings) through Sansar Chand 
Gohal then filed a suit against Durgadas 
Mehta, the tenant, for recovery of arrears 
of rent, damages and for his eviction having 
terminated the tenancy by a notice. This 
suit was registered as Suit No. 60 of 1959 
in the Court of Civil Judge of Roorkee. The 
suit was contested by Durgadas Mehta but 
was decreed on 29-9-1961. Durgadas Mehta 
filed an appeal in the High Court from the 
decree but got it dismissed without pursuing 
it. The dismissal order was passed by the 
High-Court on 17-5-1963. The decree-holder 
through Sansar Chand Gohal put the decree 
in execution but for one reason or the othen 
successive executions were not successful. 
Then on 23-8-1966 fresh execution proceed. 
ings were started for eviction of the judge 
ment-debtop and it is pro i 
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which have given rise to this appeal 
execution was resisted by the judgm 
tor by filing objections under Sectio 
the C. P. Codc. The main grounds r 
the judgment-debtor were: (1) that 
Chand Gohal having sold away his 
in the partnership was no longer cc 
to executc the decree, (2) that the jr 
debtor himself having acquired one- 
terest in the partnership could not 
possessed and (3) that in July 1965 
contract of tenancy came into exist 
tween the parties and the execution 
decree for eviction was barred. 


2. The learned executing C 
the evidence on record held that 
Chand Gohal had a right to exe 
decree he being a pariner of the 
holder firm when the suit was filed 
judgment-debtor himself filed appea 
High Court against the decr 
through Sansar Chand Gohal; that t 
ment-debtor by acquiring some int 
the partnership business by purcha 
shares of the original partners did 1 
to be subject to the decree for evic 
was liable to be dispossessed under 
ree and that the new arrangement 
the partners of the decree-holder { 
the judgment-debtor in July, 196! 
which the judgment-debtor was allc 
retain possession on payment of rent 
ed to an adjustment of the decree 
judgment-debtor was not entitled t 
such arrangement against execution 
decree as it was not got certified 
Court within time as required by O1 
Rule 2 of the C. P. Code. The re 
that the objection of the judgme 
under Section 47 of the C. P. Code 
missed and the decree for disposses 
judgment-debtor from the Chitra 
(Buildings) was directed to be exe 


The judgment-debtor then filed 
peal before the District Judge of 
pur. While affirming the findings of 
cuting Court on the question of co: 
of Sansar Chand Gohal to repres 
decree-holder and on the questioi 
executability of the decree against 
ree-holder though he had acquired 
rest in the partnership business, the 
District Judge differed from the vi 
by the executing Court on the thi 
The learned Judge held that the arr: 
entered into between the parties 
1965 was not an adjustment of th 
in execution but was a fresh cor 
tenancy which operated as a bar to 
cution of the decree for dispossessic 
judgment-debtor with the result 1 
appeal was allowed and the decre 
application for execution was dismis 
decree-holder has now come befc 
Court in second appeal from the dec 
ed by the lower appellate Court. 


3. I have heard Sri K. C. 
learned counsel appearing for the 
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holder appellant, and Sri Rajeshwari Prasad, 
learned counsel appearing for the judgment- 
debtor respondent. 

4, The first contention raised by Sri 
Saksena for the appellant was that there was 
no legal evidence on record establishing the 
fact that a new contract of tenancy was en- 
tered into between the decree-holder and 
the judgment-debtor in July 1965 and the 
finding of the Court below that such a con- 
tract came into existence is vitiated. It was 
submitted that the learned Judge of the 
Court below did not take into consideration 
the evidence of Sansar Chand Gohal who 
had denied any such transaction having 
been entered into between the parties in 
July 1965. No doubt the learned Judge of 
the Court below has not referred to the oral 
evidence of Sansar Chand Gohal who had 
stated that no arrangement of conferring of 
any tenancy rights on Durgadas Mehta, the 
judgment-debtor, was entered into by him 
on behalf of the decree-holder and the judg- 
ment-debtor was never treated by him as 
tenant. The witness further stated that he 
had always been giving receipts to the judg- 
ment-debtor for whatever sum was paid as 
mesne profits or under orders of the Court 
but never received any amount as rent. The 
judgment-debtor Durgadas Mehta in his evi- 
dence stated that there was a meeting of the 
partners in July 1965 at which the decision 
was taken admitting him to the tenancy of 
the Chitra Talkies (Buildings) with effect 
from 1-8-1965 and thereafter he had been 
paying rent every month to Sansar Chand 
Gohal and other partners against receipts 
signed by them. It is not the case of 
judgment-debtor that any written lease was 
executed. He pleaded an oral contract of 
tenancy. 

It may be stated that in July 1965 the 
original partners who have been named 
above had ceased to be partners some hav- 
ing gone out transferring their interest and 
some having died. There was some contro- 
versy about Sansar Chand Gohal himself re 
maining a partner as he had also sold his 
interest to a third person from whom his 
sons are said to have re-purchased the 
shares. However, for purposes of this appeal 
I would take that Sansar Chand Gohal was 
a partner of the firm in July 1965. Tha 
share of Mahant Shankara Nand and Ach- 
roo Ram admittedly has been purchased by 
the judgment-debtor Durgadas Mehta, thus 
he acquired half interest in the decree-holdet 
firm. The other partners at the relevant time 
were Dharampal Chopra and Ashok Kumar 
Chopra. I would assume for the purpose of 
this case that Ashok Kumar Chopra was a 
partner though it can be disputed that he 
in his own capacity became a partner as the 
son of the deceased partner Basant Lal 
Chopra. Dharampal filed an application ber 
fore the executing Court in which he stated 
that in July 1965 the partners of the decree 
holder firm decided to admit Durgadag 
Mehta as a tenant. Chopra also filed an ap- 
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plication making a similar statement. Then 
there is on the record overwhelming docu- 
mentary evidence in the shape of letters and 
receipts showing that Sansar Chand Gohaj 
himself after July 1965 corresponded with 
the judgment-debtor as a tenant and signed 
a number of receipts for the rent received. 
One of the letters which he wrote to Durga« 
das Mehta was to the effect that the latter 
should pay some money on behalf of the 
partnership and set it off towards futura 
rent. It is significant to note that on the 
record there are a number of receipts fos 
amounts received from the judgment-debtoy 
Durgadas Mehta for the period prior to 
July 1965 which showed that the amounts 
were not received as rent but as mesne pro- 
fits or as paid under orders of the Court, 
Many of such receipts were signed by San- 
sar Chand Gohal. It is clear from this that 
Sansar Chand Gohal knew the difference 
between rent and mesne profits. That would 
be a circumstance militating against his bald 
denial in the witness-box that no arrange. 
ment was reached between the parties in 
July 1965 admitting the judgment-debtor to 
fresh tenancy of the Chitra Talkies (Build- 
ings) for it is only after July 1965 that the 
receipts signed by Sansar Chand Gohal 
show that the amounts were received as 
rent. The statement of Durgadas Mehta, 
the judgment-debtor, made in the witness- 
box that be was admitted to a fresh ten- 
ancy with effect from 1-8-1965 appears to 
be true as it is supported by two other per- 
sons intimately connected with the partner- 
ship affairs in July 1965 and is corroborat- 
ed by the documentary evidence on record 
in the shape of letters, cheques and receipts. 
I do not think by not specifically discussing 
the oral testimony of Sansar Chand Gohal 
and of Durga Das Mehta the finding of the 
learned District Judge can be said to have 
become vitiated inasmuch as he has in great 
detail scrutinised the documentary evidenco 
on record and then recorded the finding that 
there was a fresh tenancy created in favour 
of the judgment-debtor from 1-8-1965. I 
have no hesitation in endorsing the finding 
recorded by the learned District Judge that 
a fresh contract of tenancy took place be 
tween the decree-holder and the judgment 
debtor in July 1965 and the judgment-deb- 
tor was re-settled as a tenant with effect 
from 1-8-1965. 


5. It was then suggested by Sri Sake 
gena for the decree-holder appellant that tha 
judgment-debtor had not raised any plea in 
his objections based on creation of a new 
tenancy with effect from 1-8-1965 in his 
favour and whatever he alleged in his ap- 
plication was vague and did not amount to 
setting up of a contract of tenancy as no 
particulars as required by law were sup- 
plied. I do not find any substance in this 
argument. I think the allegations made in 
the replication sufficiently indicated to tha 
decree-holder that a bar to the execution 
was being pleaded on the basis of a new 
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tenancy. The parties fully understood each 
other’s case and adduced evidence. Learned 
counsel for the appellant was not able to 
show me that the vagueness of the plea in 
any way judiced the decree-holder. 

6. ə more serious question that 
arises will be whether the decree obtained 
by the decree-holder in Suit No. 20 of 1949, 
could still be executed against the judgment- 
debtor by his eviction from the Chitra Tal- 
kies (Buildings). Sri Saksena for the decree- 
holder appellant contended that this new 
arrangement amounted to an adjustment of 
the decree in execution within the meaning 
of Order XXL Rule 2 of the C. P. Code 
and the judgment-debtor having failed to 
have the adjustment recorded as certified by 
the Court within the time allowed by law, 
the Court below legally erred in recognising 
the arrangement set up by the judgment- 
debtor as a bar to the execution. Sri Rajesh- 
wari Prasad for the judgment-debtor res- 
pondent in reply submitted that the new 
contract of tenancy entered into by the par- 
ties in July 1965 by which a fresh tenancy 
in favour of Durgadas Mehta started from 
1-8-1965 would not, in law, be an adjust- 
ment of the decree in execution it being an 
independent transaction giving rise to new 
rights quite independent of the decree in 
execution, therefore, even without having it 
recorded as certified by the Court the judg- 
ment-debtor was within his rights to set it 
up as a bar to the execution. Alternatively 
it was argued by Sri Rajeshwari Prasad that 
it was always open to the decree-holder to 
certify such an adjustment at any time be- 
fore the Court and the bar of limitation 


under Article 125 of the Schedule to the. 


Limitation Act, 1963 will not apply. The 
submission was that the two applications 
filed before the executing Court by two part- 
ners of the decree-holder was nothing but 


bringing to the notice of the Court that an ~ 


adjustment had taken place and it amount- 
ed to the certificate by the decree-holder 
within the meaning of sub-rule (1) of Rule 
2 of Order XXI, C. P. Code. 

7. I am inclined to agree with the 
contention of the learned counsel for the 
judgment-debtor respondent that the new 
contract of tenancy entered into between 
the decree-holder and the judgment-debtor 
by which a fresh tenancy in the cinema 
building was created in the latter’s favour 
with effect from 1-8-1965 was not an ad- 
justment of the decree in execution. My 
initial reaction was that the provisions of 
Rule 2, Order XXI of the C. P. Code were 
applicable only to a decree of any kind 
under which money was payable and. the 
decree in execution in the instant case be- 
ing one for the delivery of possession, those 
provisions were not attracted to it. This 
view of mine found support from a deci- 
sion of the Madras High Court in the case 
of Narayanaswami Naidu v. Rangaswami 
Naidu, ATR 1926 Mad 749. But my atten- 
tion was drawn to the Division Bench deci- 
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sion of our Court in Sri Ram v. Lekhra’ 
AIR, 1952 All 814 in which the Madra 
view was dissented from and it was hel 
that provisions of Order XXI, Rule 2 ar 
plied to all kinds of decrees and were nc 
confined to money decrees or decrees unde 
which money was payable. 


o & The basic question, therefor 
that remains to be considered is whether th 
creation of a new tenancy in favour of th 
judgment-debtor was an adjustment of th 
decree in execution. The decree in executio: 
in the instant case was for delivery of pos 
session by eviction of the judgment-debto: 
The process of execution is nothing but a 
assistance given by the Court to the decree 
holder varying from case to case dependin 
on the nature of the decree. The judgment 
debtor in the instant case in executio 
through the assistance of the officers of th 
Court was liable to be dispossessed physi 
cally. Once the judgment-debtor was dis 
possessed through the process of the Cour 
full satisfaction would be accorded to th 
decree-holder and the decree will stand full 
Satisfied. The adjustment contemplated unde 
Rule 2 of Order XXT, C., P. Code is th 
satisfaction of the decree—wholly or in part 

pointed out above under the decree ii 
execution in the instant case satisfactio: 
could only be accorded to the decree-holde 
by dispossession of the judgment-debtor 
that is, his physical removal from th 
cinema building by the assistance of th 
officers’ of the Court. If without the assist 
ance of the officers of the Court the judg 
ment-debtor vacates either at his own ini 
tiative or at the initiative of the decree 
holder, then that would amount to accord 
ing satisfaction to the decree-holder outsid 
the Court, that is, without the assistance o 
the machinery of the Court. It would the 
be an adjustment within the meaning o 
Rule 2 of Order XXI of the decree in exe 
cution. Viewed in this light, I fail to under 
stand how the decree in the instant case car 
be said to have been adjusted when ther 
bas been no vacating of the possession o 
the cinema building by the judgment-debto: 
at all and his right to remain in possessiox 
is recognised by the decree-holder on thy 
basis of a fresh contract of lease. What thi 
decree-holder in fact has done is saying tc 
the judgment-debtor that “I do not wan 
you to vacate the premises and with effec 
from 1-8-1965 I recognise your occupatior 
as a tenant under the contract of lease. Tr 
doing so I do not think that the decree 
holder could be said to have been intending 
to accord satisfaction to the decree in exe. 
cution when under some arrangement arriv- 
ed at between the decree-holder and the 
judgment-debtor new rights are created by 
entering into a fresh contract quite incon- 
sistent with the rights determined under the 
decree in execution. The right which was 
determined in the decree in execution was 
that the tenancy had stood legally terminat- 
ed and the decree-holder as landlord was 
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entitled to the delivery of vacant possession 
by the judgment-debtor. In the arrangement 
arrived at between the decree-holder firm 
and the judgment-debtor in July 1965 
nothing concerned the delivery of possession 
by the judgment-debtor to the decree-holder 
but on the other hand a situation to the 
contrary came into existence, namely, as a 
lessor the decree-hélder was to put in pos- 
session the judgment-debtor who had be- 
come a new tenant. It does not make any 
material difference, to my mind, that the 
judgment-debtor was in occupation from 
before. Under the arrangement between the 
decree-holder and the judgment-debtor by 
which a new tenancy was created in favour 
of the latter, the decree in execution was 
not being adjusted in the sense as explained 
by me above. On the other hand an arrange- 
ment anew between the parti 
tractual basis, quite foreign to the rights 
determined by the decree in execution, was 
arrived at between the parties. I may illus- 
trate my point. A decree for possession is 
obtained by the owner of a Jand against 
a trespasser. The owner puts that decree in 
execution but pending the execution the 
owner decree-holder sells the land on which 
the trespass was committed to the judgment- 
debtor and a sale-deed is executed and duly 
registered evidencing the transaction. The 
decree-holder owner admits to have sold the 
property. The judgment-debtor does not 
apply to the Court, neither the decree-holder 
brings it to the notice of the Court that 
a sale of the property in suit had taken place 
which the said property stands transfer- 
red to the judgment-debtor. The question is 
—can the owner decree-holder still in exe- 
cution through the assistance of the Court 
dispossess the judgment-debtor? The obvious 
answer is in the negative. If such transac- 
tions were to amount to adjustment of the 
decree in execution requiring certification 
the executing Court, then much difficulty 
will arise. I do not think the authorities cit- 
ed by the learned counsel for the decree- 
holder appellant Jay down any such wide 
proposition of Jaw that in no case a trans- 
action which makes a decree ineffective 
entered into between the decree-holder and 
the judgment-debtor can be set up as a bar 
to the execution unless it has been got certi- 
fied under Rule 2 of Order XXI, C. P. 
Code. Indeed faced with such a situation in 
the case of AIR 1952 All 814 (supra) relied 
on by the Jearned counsel for the appellant 
the learned Judges observed as follows:— 


“Order 21, Rule 2 of the Civil P. © 
is a counter-part of Order 23, Rule 3 in the 
execution proceedings. The provisions of 
Order 23, Rule 3, Civil P. C. can be ex- 
tended to the execution proceedings. It is 
manifestly unjust that after the parties have 
arrived at an agreement or the adjustment 
of a decree and one of them has even per- 
formed a part of the agreement the Court 
should not give recognition to such an 
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agreement and allow any party to resile 
from it.” 
9. A similar view was taken by Dha- 
van, J. in the case of pra nan Mahraj v. 
Shambhu Nath, AIR 1960 All 562, I have 
no doubt in my mind that the judgment- 
debtor was entitled to set up a plea under 
Section 47 of the C, P. Code that the new 
tenancy created in his favour with effect 
from 1-8-1965 by the decree-holder render- 
ed the decree inexecutable. The Privy Coun- 
cil in the case of Oudh Commercial Bank 
Ltd. v. Thakurani Bind Basni, AIR 1939 
PC 80 has ruled that such objections can 
Code. under Section 47 of the C. P. 
e. 


‘10. For the reasons given above 1 
find no force in this appeal and dismiss it 


with costs. 
Appeal dismissed. 
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Govt. Appeal No. 2819 of 1968, Dj- 
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Index Note:— (A) Constitution of India, 
Arts. 7, 5 and 394 — Migration to Pakistan 
fn 1949 — Article 7 attracted — Crucial 
date is 1-3-1947 and not 26-11-1949 ie. the 
date of commencement of Article 7 — No 
acquisition of citizenship under Article 5. 

Brief Note:— (A) Any person who mig- 
rates to Pakistan in the period between 1-3- 
1947 and 26-1-1950 i.e. the date of com- 
mencement of the Constitution, Article 7 is 
attracted to the case and he cannot be deem- 
ed to be a citizen of India under Article 5, 

Only because Article ae of the Con- 
stitution says that Articles 5, 6, 7 etc. would 
come into effect at once ie. on 26-11-1949 
it cannot be held that the consequence of 
deprivation of citizenship will not arise be- 
fore the date of coming into force of the 
Article and if a person stays in India upto 
26-11-1949 he will be deemed a Indian citi- 
zen under Art. 5. The date 1-3-1947 men- 
tioned in Art. 7 is the vital date where op- 
tion was given to citizens either to stay in 
India or to migrate to Pakistan and those 
who migrated to Pakistan after 1-3-1947 
were considered not entitled to acquire 
Indian citizenship under Art. 5. The date of 
commencement of Article 7 i.e. 26-11-1949 
is not at all relevant for determining as to 
whether a person can be deemed to be a 
citizen of India under Art. 5 or whether he 
became disentitled to such right on account 
of Art. 7. 

A person who migrated to Pakistan 
some time in 1949 was held not entitled to 
acquire Indian citizenship under Art. 5. AIR 
1961 SC 58, Dist. (Paras 4, 5, 6, 7 & 8) 
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Index Note:— (Œ) Citizenship Act 
(1955), S. 9 — Constitution of India, - 
cles 7, 5 — Migration to Pakistan after ist 
March, 1947 — S. 9 of Citizenship Act 
mot applicable — Migrated persom mot ac- 
quiring Pakistan citizenship — Dees mot 
fpso facto retain Indian citizenship if he had 
=- Status to be determimed with reference 
to Arts. 5 and 7 of the Comstitution — Arti- 
cle 7 will have its effect. AIR 1961 SC 1467; 
AIR 1963 SC 645, Rel. on. (Para 7) 
. Index Note:— (C) Citizenship Act 
(1955), S. 9 — Citizenship Rules, 1956, Sche- 
dale 2, Para 3 — Persom entering India om 
Pakistani pass-port — Presumption. (x. 
Ref:— Foreigners Act, 1946 before ame 
eudment of S. 2). 

Brief Note:— Cy section 9 applies to 
a person who voluntarily acquires citizen- 
ship of another country between 26-1-1950 
and commencement of the Citizenship Act 
in 1955. Prima facie when a person enters 
India under passport of a foreign country 
and on a visa obtained on its basis it may 
be assumed under para 3 of Schedule 3 
that he is not a citizen of India and the 
circumstance that being originally a British 
subject was not foreigner within the mean- 
ing of the Foreigners Act before it was am- 
ended will not come to his aid. AIR 1959 
Bom 525; AIR 1960 All 559, Rel. on. 

(Para 9) 

Index Note— (D) Forciemers Order 
(1948), Para 7 — Foreigmers Act (1946) (as 
amended by Act 11 of 1957), S. 14 — Fo- 
reigner coming to India — Maust obtain 
residential permit — Permit mot obtained 
—- Contravention of para 7 — Issue of 
notice about liability to be deported mot 
necessary — Can be comvicted umder S. 14 
of the Foreigners Act. (@ara 10) 


Cases Referred: Chronological , Paras 
AIR 1971 SC 472 = (1971) 2 SC Cri 
R 187 = 1971 Cri LI 509, Delhi 
Administration v. Mohammad Iqbal 10 
AIR 1963 SC 645 = (1963) Supp 1 
SCR 429, State of Madhya Pra- 
desh v. Peer Mohd. 
AIR 1961 SC 58 = (1961) 1 SCR 576, 
Shanoor Devi v. Mangal Sain 
AIR 1961 SC 1467 = (1962) 1 SCR 
737, State of Andhra Pradesh y. 
Abdul Khadar . 7 
AIR 1960 All 559 = 1960 Cri LY 


1176, Mustaq Husain v. State of 

Uttar Pradesh 9 
AIR 1959 Bom 525 = 61 Bom LR 

803, State v. Ibrahim Nabiji 9 


Government Advocate, Counsel, for Ap- 
pellant; P. N. Wali and S. Sharafat Ali, 
Counsel for Respondent. 

M. N. SHUKLA, J.:— This Govem- 
ment appeal is directed against the order 
dated 16-9-1968 passed by the Ist Tempo- 
rary Civil & Sessions Judge, Aligarh setting 
aside the conviction and sentence of the res- 
pondent under Section 14 of the Foreigners 
Act. The respondent was convicted by the 
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trial Magistrate under Section 14 o 
Foreigners Act and sentenced to one 
vigorous imprisonment; he was also 
ed to be deported to Pakistan ther 
The appellate Court set aside the con 
and sentence and with regard to the 
tion about deportation it observed th 
order of deportation or externment w 
one which could be passed by that 
as it was within the competence of the 
Authority” as defined in the For 
Act. “Agerieved by this order the G 
ment has preferred this appeal in w 
point of law has been canvassed b 
parties, 

2. The peculiar facts of this 
furnished the learned counsel for the 1 
dent with an ingenious argument whic 
pressed upon us for consideration. 
material facts are that Wali Moh: 
respondent was born in India. He m 
to Pakistan in the year 1949, He « 
India on the 8th June, 1954 on the si 
of a Pakistani passport dated the 27th 
1954 and an Indian category ‘C’ visa 
the ist June, 1954 which was initially 
up to the 31st October, 1954. The 
was extended to the 7th June, 1955. 
the respondent failed to obtain a resi 
permit extending the period of visa 
paragraph 7 (2) of the Indian For 
Order, 1948, he was alleged to hav 
travened the said provision. Conseq 
he was arrested on 8-12-1967 and pr 
ed under Section 14 of the Foreigner 
Before the respondent could be pro: 
for the aforesaid offence it was ne 
that he must be held to be a foreigne 
meaning of the expression ‘foreigner 
undergone material alteration. By vir 
the Foreigners Laws (Amendment) 
1957 (11 of 1957) the definition of th 
‘foreigner’ was amended retrospectivel: 
effect from the 19th June, 1957. Bef: 
amendment clause (a) of Section 2 o 
Foreigners Act stood as below: 


“(a) foreigner means a person whi 

(i) is not a natural born British ; 
as defined in sub-sections (1) and (2) c 
tion 1 of the British Nationality and 
of Aliens Act, 1914, or 

(ii) has not been granted a certific 
naturalization as a British subject und 
law for the time being in force in Ind 

Gii) is not a citizen of India.” 
The definition of a ‘foreigner’ in Sec 
(a) of the Foreigners Act as it stands 
is “a person who is not a citizen of ` 
A comparative reading of the aforesai 
vision makes it clear that whereas fo 
a person who could show himself to 
natural born British subject could nme 
regarded as foreigner, now the posit 
that notwithstanding that qualification, 
is not a citizen of India the last ¢ 
stance makes him a foreigner, 


3. Therefore, the question 
falls to be decided in the present case 
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to whether the respondent was a citizen of 
India. Tf he was not a citizen of India he 
could be treated as a foreigner and be pro- 
ceeded against for contravention of para- 
graph 7 (2) of the Foreigners Order. Before 
the enactment of the Citizenship Act, 1955 
(No. 57 of 1955) the only provisions of law 
on the basis of which citizenship could be 
determined were those contained in the 
Constitution of India. Article 5 of the Con- 
stitution reads as under:— 


“s At the commencement of this Con- 
stitution, every person who has his domi- 
cile in the territory of India and— 

(a) who was born in the territory of 


; or 

(b) either of whose parents was born 
in the territory of India; or 

(c) who has been ordinarily resident in 
the territory of India for not less than five 
years immediately preceding such commen- 
cement, 
shall be a citizen of India.” 

Another relevant provision of the Constitu- 
tion is Article 7, the material portion of 
which runs as follows:— 

“7, Notwithstanding anything in Arti- 

cles 5 and 6, a person who has aften the 
first day of March, 1947, migrated from the 
territory of India to the territory now in- 
cluded in Pakistan shall not be deemed to 
be a citizen of India.” 
Tt would be seen that while Article 5 con- 
fers the right of citizenship on a person if 
at the date of the commencement of the 
Constitution he fulfills any of the conditions 
enumerated therein, Article 7 engrafts a 
kind of proviso thereto. The opening words 
of Article 7 exclude the applicability of 
Article 5 and it cannot be doubted that if 
the condition prescribed by Article 7 exists 
in a case the person concerned shall not be 
deemed to be a citizen of India at the com- 
mencement of the Constitution. The non 
obstante clause makes it clear that Article 7 
overrides Article 5 of the Constitution. 

4. In the present case there is no 
controversy that the respondent was born in 
India and that he returned to India in 1954. 
So far as the date of his migration to Pakise 
tan is concerned, the finding of fact record- 
ed by the Court below is that he migrated 
in the year 1949. The exact date or month 
of his migration could not be fixed from the 
evidence in the case. Hence, the possibility 
of his migration after the ist March, 1947 
but prior to the 26th November, 1949 can- 
not be ruled out. It is precisely of this little 
lacuna that the respondent wants to take 
advantage and the entire contention raised 
on behalf of the respondent is based on this 
circumstance, namely, the uncertainty of the 
exact date of his migration. In support of 
his contention the learned counsel for the 
respondent placed reliance on Article 394 
of the Constitution which reads as follows:— 

“394, This Article and Articles 5, 6, 7, 8, 
9, 60, 324, 366, 367, 379, 380, 388, 391; 
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392 and 393 shall come into force at once, 
and the remaining provisions of this Cons 
stitution shall come into force on the 
twenty-sixth day of January, 1950, which 
day is referred to in this Constitution as tha 
commencement of this Constitution.” 


The above Article provides that Articles 5, 
6, 7, 8, 9 etc. shall come into force at once 
while the remaining provisions of the Con- 
stitution shall come into force on the 26th 
January, 1950. The earlier date on which 
Articles 5 to 9 etc. came into force is the 
26th November, 1949 as borne out by the 
preamble of the Constitution. On the basis 
of this date Sri Sharafat Ali, learned coun« 
sel for the respondent has strenuously cons 
tended before us that the consequence cone 
templated by Article 7 will be visited only 
upon a person who migrated from India to 
Pakistan after the 26th November, 1949, the 
date of the enforcement of Article 7. Ac 
cording to him by virtue of being born in 
India and having resided in India till some 
date in 1949 the respondent acquired the 
right of citizenship and must be deemed 
under Article 5 to have become a citizen of 
India at the commencement of the Consti- 


tution. He can be disentitled from that right 


only when he comes within the mischief of 
Article 7, which event cannot transpire bë» 
fore the said Article came into force. In 
other words, the respondent wants us in 
substance to read in Article 7 a proviso to 
the effect that such a person shall not be 
deemed to be a citizen of India if he mig- 
rated after the 26th November, 1949. The 
argument is attractive but untenable. In our 
opinion the Janguage of Article 7 cannot 
bear such construction. Article 5 expressly 
speaks of the rights which would accrue at 
the commencement of this Constitution, 
which words again have a fixed meaning as 
provided by Art. 394. Article 394 refers to 
26th January, 1950 as the date “of the com- 
tmencement of this Constitution’. Therefore, 
Article 7 must be read in conjunction with 
Article 5 and must relate to the same crucial 
date as the date of the commencement of 
the Constitution. 


5, A close scrutiny of Article 7 of 
the Constitution leads to the conclusion that 
it is a drastic provision which results in de- 
privation of the right of citizenship of a 
person who earned it by virtue of Article 5. 
It is common knowledge that the Ist day of 
March, 1947 was the vital date when an 
option was given to a class of Indian citi- 
zens either to stay in this country or to mig-j 
rate to the territory now included in Pakis- 
tan. These who exercised this option by mig- 
rating to Pakistan after the aforesaid date 
were not considered entitled to acquire 
Indian citizenship. From all points of view 
that remained the cardinal date and conse- 
quently the date of the commencement of 
Article 7 ie. 26th November, 1949 is irrele- 
vant. Any one who migrated to the terri- 
tory now included in Pakistan in the period} 
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between the Ist of March, 1947 and the 
26th January, 1950 (the date of the com- 
mencement of the Constitution) shall not be 
deemed to be a citizen of India. This is the 
conclusion which emerges on a comparative 
perusal of Articles 5 and 7 of the Constitu< 
tion. ? ; 
6. Sri Sharafat Ali, learned counsel 
for the respondent relied on a_decision of 
the Supreme Court in Shanno Devi v. Man- 
gal Sain, AIR 1961 SC 58 wherein while 
construing Article 6 (b) of the Constitution 
it was observed by Das Gupta, J. (in para- 
graph 16 of the Reports.). , 

“For applying the test of being “ordi- 

narily resident in the territory of India since 
the date of his migration”, it is necessary 
therefore to consider the period upto the 
26th day of November, 1949 from the date 
of migration. It is not, however, even 
necessary that on the 26th day of November, 
1949 or immediately before that date he 
must have been residing in the territory of 
India. What is necessary is that taking the 
period beginning with the date on which 
migration became complete and ending with 
the date November, 26, 1949, as a whole, the 
person has been ‘ordinarily resident in the 
territory of India’.” 
On the strength of the above observation it 
was submitted that it was the date of the en- 
forcement of the relevant Article which must 
be taken as the basis for determining whe- 
ther the person acquired the right sought to 
be conferred by that Article. No such gene- 
ralisation is possible from the above obser- 
vation inasmuch as in that particular caso 
the effect of Article 7 did not arise for consi- 
deration. While dealing with Article 6 (b) 
the relevant dates for determining the right 
conferred by that provision were considered 
but no occasion arose to decide as to the 
circumstances in which by virtue of Article 7 
rights of citizenship might be lost. Hence, 
the above ruling does not offer any assistance 
to the respondent. 

7. it is also contended by Sri Shara- 
fat Ali that the fact of migration by itself 
could not deprive a person of his Indian 
citizenship in case he had once acquired it. 
With regard to the Citizenship Act which was 
enacted in the year 1955 his submission was 
that the effect of Section 9 of that Act was 
to deprive a person of such citizenship only 
in the event of his acquiring the citizenship 
of another country. The material part of 
Section 9 may be quoted: 

“9. Termination of citizenship.— (1) Any 
Citizen of India who by naturalisation, re- 
gistration or otherwise voluntarily acquires, 
or has at any time between the 26th Janu- 
ary, 1950 and the commencement of this 
Act voluntarily acquired, the citizenship of 
another country shall, upon such acquisition 
or, ag the case may be, such commencement, 
cease to be a citizen of India.” 

The point pressed upon us was that even 
though a person who was admittedly an 
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Indian citizen migrated to Pakistan, 
he failed to acquire the citizenship o 
country, he continued to be a citi 
India. It is really not necessary for 
pronounce on this aspect inasmuch 
respondent in the instant case migra 
the year 1949 whereas Section 9 deal 
persons who acquired citizenship of a 
country in the three modes enumerated 
section between the 26-1-1950, and the 
mencement of this Act, still however, 1 
not refrain from observing that in 
where the migration takes place aft 
ist March, 1947 and before the 26th Ja 
1950, and the person migrating does r 
quire the citizenship of another count 
does not ‘ipso facto’ retain his India 
zenship, His status must be determine 
teference to the provisions of Arts. 5 
of the Constitution. The inevitable efi 
Art. 7 in such case would be that he 
not be deemed to be a citizen of India 
Article 5. We may refer in this com 
to some authorities cited by the | 
counsel for the appellant. The first cas 
by him was State of Andhra Prac 
Abdul Khadar, AIR 1961 SC 14€ 
paragraph 14 of the reports it was obse: 
“The reference in the opening w 
Article 7 to Articles 5 and 6 taken j 
junction with the fact that both Ar 


and 6 are concerned citizenship 
commencement of the Constitution) 


from various other considerations wo! 
pear to point to the conclusion that tl 
ration referred to in Article 7 is one 
January 26, 1950 and that the contra: 
struction which the learned Judge 1 
upon Article 7 is not justified ......... r 


In the above case the words “commer 
of the Constitution” were interpreted 
ferring to January 26, 1950, and, furt 
migration referred to in Article 7 w. 
to mean any migration which tool 
before 26th January, 1950. Obviously 
not restrict this migration to the date 
commencement of Article 7, namely t 
November, 1949, 


The next case on which reliar 
placed was State of Madhya Pradesh 
Mohd., AIR 1963 SC 645. It was pi 
observed (in paragraph 12) therein:-— 

“Article 7 refers to migration wh 
taken place between the ist day of 
1947, and January 26, 1950.” 


Therefore, we are of the opinion 
terms of Article 394 of the Constitu 
must read for the words “at the con 
ment of this Constitution” occurring : 
cle 5, “26th day of January, 1950.” 1 
come to the conclusion that Article 7 
ferring to the Ist of March, 1947, as 1 
of migration does not fix the outer ] 
such migration but only its first limit, 
where the migration takes place betw 
ist of March, 1947 and 26th Januar 
Article 7 would be attracted and the 
£0 migrated shall not be deemed to 
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Indian citizen under Article 5 at the com- 
mencement of the Constitution. 


8. For these reasons the respondent 
cannot derive any benefit from the fact that 
on the finding recorded by the Court below 
it is possible that he might have migrated to 
Pakistan prior to the 26th November, 1949, 
which was the date of enforcement of Arti- 
cle 7. What date in our opinion is not at 
all relevant for determining as to whether a 
person can be deemed to be a citizen of 
India under Article 5 or whether he became 
disentitled to such right on account of the 
intervention of Article 7. 


9, There is yet another reason for 
coming to the conclusion that the respondent 
was a “foreigner”. Article 9 of the Consti- 
tution postulates the fundamental rule that 
no person shall be a citizen of India by virtue 
of Article 5 or be deemed to be a citizen of 
India by virtue of Article 6 or Article 8 if 
he has voluntarily acquired the citizenship 
of any foreign state. The same principle is 
incorporated in Section 9 of the Citizenship 
Act which we have quoted in the earlier 
part of this judgment. It applies to a per- 
son who voluntarily acquires the citizenship 
of another country between the 26th January, 
1950 and the commencement of this Act. 
We may also advert in this context to 
Rule 30 of the Citizenship Rules, 1956 which 
runs as follows:— 


“30. Authority to determine acquisition 
of citizenship of another country.— (1) If any 
question arises as to whether, when or how 
any person has acquired the citizenship of 
another country, the authority to determine 
such question shall, for the purposes of Sec- 
tion 9 (2), be the Central Government.” 
Schedule DT of the citizenship Rules pres- 
tribes a conclusive rule of evidence applic- 
able to the investigation of the question whe- 
ther a person has acquired citizenship of an- 
other country. Paragraph 3 of the Schedule 
runs as below:— 


“3. The fact that a citizen of India has 
obtained on any date a passport from the 
Government of any other country shall be 
conclusive proof of his having voluntarily ac- 
quired the citizenship of that country before 
that date.” 


The material fact in the instant case is that 
the respondent came to India in 1954 on the 
strength of a Pakistani Passport dated 27th 
May, 1954 and an Indian category ‘C’ visa 
dated the Ist June, 1954. The application 
for visa contained a recital that the respon- 
dent belonged to Pakistani nationality. Prima 
facie, when a person enters India under a 
passport issued by a foreign country and 
under a visa obtained by him on an 
application submitted by him claiming that 
he was a national of a foreign country and 
that he desired to visit India for a limited 
period, it may be assumed that he is not a 
citizen of India. The circumstance that the 
respondent being originally a British sub- 
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ject was not a foreigner, within the mean- 
ing of that expression as used in the Foreig- 
ners Act, 1946, before it was amended, will 
not come to bis aid. See State v. Ibrabim 
Nabiji, AIR 1959 Bom 525 and Mushtaq Hus- 
sain v. State of Uttar Pradesh, AIR 1960 All 
559. Thus, there is reliable evidence that the 
respondent was not an Indian citizen. 


10. Lastly, it was submitted by the 
learned counsel for the respondent that the 
view expressed by the Appellate Court was 
correct to this extent that even though the 
respondent might not be an Indian citizen 
he had to be served with an order apprising 
him of the fact that he had ceased to be an 
Indian ‘citizen and was liable to be deport- 
ed, otherwise, he could not be prosecuted on 
that account. is argument loses sight of 
tbe amendment effected in paragraph 7 of 
the Foreigners Order, 1948. The said para- 
graph originally stood as follows:— 

“7. Restriction on sojourn in India. — 
Every foreigner who enters India on the 
authority of a Visa issued in pursuance of 
the Indian Passport Act, 1920 (XXXIV of 
1920) shall obtain from the Registration offi- 
cer having jurisdiction, “either at the place 
at which the said foreigner enters India ov 
at the place at which he presents a Tegistra= 
tion report in accordance with R. 6 of the Re- 
gistration of Foreigners Rules, 1939” a per- 
mit indicating, the period during which he is 
authorised to remain in India and shall, un- 
less the period indicated in the permit is ex- 
tended by the Central Government, depart 
from India before the expiry of the said pe- 
riod, and at the time of foreigner’s departure 
from India the permit shall be surrendered 
by him to the Registration Officer having 
areon at the place from which he de- 
parts: 
Provided that this requirement s 
deemed to have been coupled wit bee 
foreigner who enters India as a “Tourist” is 
fied a Ereg of Sanon in Form 

as provi or in the Registrati 
Foreigners Rules, 1939.” ee 

The above order was amended with ef- 
fect from the 4th December, 1958 and now 
runs as follows:— 

“7. Restriction of sojourn in India— (1) 
Every foreigner who enters India on the au- 
thority of a visa issued in pursuance of the 
Indian Passport Act, 1920 (34 of 1920) shall 
obtain from the Registration Officer having 
jurisdiction either at the place at which the 
said foreigner enters India or at the place at 
which he Presents a registration report in ac- 
cordance with Rule 6 of the Registration of 
rana ma A a permit indicating 

e period during which he is a i 
remain in India. eee 

(2) Every foreigner resident in India 
whom the provisions of sub-paragraph D 
do not apply shall, on or before the 5th 
January, 1960, obtain from the Registration 
officer having Jurisdiction at the place at 
which he resides a permit indicating the pe- 
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riod during which he is authorised to remain 
in India. , 

(3) Every foreigner to whom a permit is 

issued under sub-paragraph (1) or sub-para- 
graph (2) shall, unless the period indicated in 
the permit is extended by the Central Gov- 
ernment, depart from India before the expiry 
of the said period; and at the time of the 
foreigner’s departure from India the permit 
shall be surrendered by him to the Registra- 
tion Officer having jurisdiction at the place 
from which he departs.” 
Tt is clear that clause 2 of paragraph 7 of 
the said order casts a duty on every foreignen 
where the provisions of sub-paragraph (1) 
do not apply to obtain a residential permit 
on or before the Sth January, 1960. His 
failure to obtain such permit amounts to con- 
travention of paragraph 7 and exposes him 
to criminal lHability. In Delhi Administra- 
v. Mohammad Iqbal, AIR 1971 SC 472 (in 
paragraph 9) it was held:— 

“The charge is that by failing to obtain 
a residential permit the respondent contra- 
vened the provisions of Rule 7 (2) of the 
Foreigners Order. His failure to obtain the 
residential permit as well as his contraven- 
tion of the Foreigners Act suffices to hold 
that not only he had mens rea but he was 
guilty of an offence in contravention of 
Rule 7 (2), of the Foreigners Order, 1948 
and Section 8 (2) of the Foreigners Act.” 

Thus, on the facts of the instant case 
the conclusion becomes irresistible that the 
respondent contravened paragraph 7 (2) of 
the Foreigners Order, 1948, and was, there- 
fore, liable to_ be convicted and punished 
under Section 14 of the Foreigners Act. 

ii, In the result we allow this appeal 
and set aside the order of acquittal passed 
by the Appellate Court which is based on an 
erroneous view of law. The order passed by 
the learned Magistrate is restored. The res- 
pondent is, therefore, convicted under Sec- 
tion 14 of the Foreigners Act and sentenced 
to one year’s rigorous imprisonment. He 
shall be taken into custody forthwith to 
undergo the sentence now awarded to him. 

Appeal allowed. 
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GYANENDRA KUMAR, J. 

Jagannath Kapoor and another, Appli- 
cants v. Premier Credit and Instalment Cor- 
poration (P) Ltd, Opposite Party. 

Civil Revn. No. 224 of 1967, DJ- 11-2- 
1972, against decree of O. P. Trivedi, Dist. 
J, Lucknow, D/- 31-8-1967. 

(A) Arbitration Act (1940) Pre — Re- 
ference to arbitration out of court — Uni- 
lateral reference to arbitration by plaintiff 
alone is wholly Megal amd confers mo juris- 
diction on the arbitrator —- Though the Act 
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does mot specifically provide for joint refer- 
ence to the arbitration it has to be made by 
both the parties. (Para 6) 
(B®) Arbitration Act (1940), Sees. 30, 33, 
— Civil P. C. (1908), Order 41, Rules 1 and 
2 — Objection to award — Objection regarda 
ing imherent want of jurisdiction im the arki- 
trator — Not raised before the arbitrator, 
the Court or evem im the memorandum of 
appeal before the District Judee — As the 
point goes to the root of the matter amd vital- 
fy affects the jurisdiction of the arbitrator to 
adjudicate upon dispute betweem the parties, 
ft cam be allowed to be raised at amy stage 
of the proceedings, provided of cource ft can 
be decided on materials already before tke 
Court. AFIR 1949 All 679 and AIR 1955 §C 
468 and AIR 1964 All 477 and AIR 1963 
All 242 and AIR 1962 Punj 412, Rel. on. 
(Paras 6, 7) 
(©) Arbitration Act (1949), Section 33 — 
Objection as to lack of jurisdiction in the 
arbitrator cam be allowed to be raised at 
any stage — Mere fact that the party ob- 
Jecting had appeared before the arbitrator at 
earlier stages of proceedings and had even 
filed its objections against the claim of the 
plaintiff would not operate as estoppel against 
the defendants im challenging the jurisdiction 
to give award. (X-Ref: Evidence Act (1872), 
Section 115). AIR 1963 All 242 omd AIR 
1931 All 35 (FB) and AIR 1962 SC 1810 and 
AIR 1963 SC $0 amd AIR 1962 Puni 412, 
Relied on; ADR 1954 Alt 673 amd AIR 1865 
SC 1652, Distinguished. (Para 12) 
es Referred: Chronological Paras 
AIR 1966 SC 1652 = (1964) 5 SCR 
905, Bhusawal Municipality v. A. E. 
Co. Ltd. 13, 14, 15 
AIR 1964 All 477 = 1964 All LJ 15, 
_ Union of India v. Gorakh -Mohan 9 
AIR 1963 SC 90 = (1963) 3 SCR 209, 
Waverly Jute Mills v. Raymon and 


Co. 11 
AIR 1963 All 242 = 1962 All LJ 
_ 1006, Om Prakash v. Union of India 9, 11 
AIR 1962 SC 1810 = (1963) 3 SCR 

183, Khardah Co. Ltd. v. Raymon 

and Co. 11 
AIR 1962 Punj 412, Ajit Singh v. 

Fateh Singh 9, 11 


AIR 1955 SC 468 = (1955) 2 SCR 
48, Thawardas v. Union of India 
AIR 1954 All 673 = 1954 All LJ 332, 
_ Shambhu Nath v. Hari Shankarlal 13 
AIR 1949 All 679, Ram Harak Singh 
v. Mumtaz Husain 
AIR 1931 All 35 = 1930 All LY 1601, 
ŒB), Ram Kinkar Rai v. Tufani li 
K. L. Gurnani, for Applicants; S. K. Sri- 
vastava, for Opposite Party. 
ORDER:— This is a revision by the 
defendants against the judgment and decrees 
of the Courts below whereby they upheld the 
award dated 19-2-1965, with a modification 
relating to future interest. 


2. The admitted or proved facts are 
that the parties entered into a hire-purchase 
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agreement dated 14-11-1962 (paper No. 
Kha-11) in respect of new Dodge motor 
truck, 1962 model, owned by the plaintiff 
opposite parties. The hire-purchase agree- 
ment was for Rs. 27,612/-, which the de- 
fendants were to pay to the plaintiffs in 23 
monthly instalments. Clauses 16 (b) and (c) 
of the agreement that be reproduced below 
with advantage: 

“16. (b) AH disputes, differences or 
claims arising out of and in connection with 
this agreement shall “be referred to the sole 
arbitration of Shri Mangal Sen Tandon. 
Chowk, Lucknow or his nominee or in event 
of their refusal Shri Ram Narain Mehrotra 
at Lucknow under the provision of the 
Indian Arbitration Act of 1940 or any statu- 
tory modifications thereof. The award of the 
arbitration shall be final and binding on all 
the parties concerned. The arbitrator shall 
be bound to give his award within the pro- 
visions of this agreement. His terms of re- 
ference will be strictly governed by the terms 
of this agreement and the Arbitrator shall 
not question the validity of the same. The 
notices sent by the Arbitrator to parties by 
Registered post at the addresses mentioned 
in the Agreement will be‘ considered as suf- 
ficient service on the ‘parties, whether such 
notices are received by them or not or refus- 
ed. 


{c) It has been expressly explained to us 
that the said Arbitrator is usually appointed 
an arbitrator in the other hire-purchase cases 
accepted by the owners, and being their own 
man is likely to be interested in the owners, 
but in spite of this information supplied to 
us, we have willingly agreed to the nomina- 
tion of the said arbitrator because the owners 
are agreeable to enter into this agreement on 
this condition only.” 

Disputes arose- between the parties in res- 
pect of certain instalments as well as regard- 
ing the truck itself, which was ultimately re- 
turned by the defendants to the plaintiff 
Company on 10-10-1963. The Company re- 
sold the same on 5-6-64 on hire-purchase 
system to a third party for Rs. 26,000/-. On 
August 22,1964 the plaintiffs served a notice 
demanding Rs. 12,106.47P. from the defen- 
dants. On their failure to make any payment, 
the plaintiff Company on 13-10-64 referred 
their claim to the arbitrator, who, after giv- 
ing notice to both the parties, fixed 14-11-64 
for hearing of the case. However, on 14-11-64 
the arbitrator found that the registered ac- 
knowledgment of one of the defendants had 
not been received back. So he fixed 3-12-64 
for the next hearing. On 3-12-64 the defen- 
dants put in appearance and asked for an- 
other date whereupon the : arbitrator fixed 
10-12-1964 for the next hearing. On Decem- 
ber 10, 1964, due to heavy rains, none of the 
parties could attend and at their instance the 
arbitrator adjourned the case to 7-1-1965. 
However, on 2-1-1965, the defendants filed 
their objections by post which were receiv- 
ed by the arbitrator on January 4, 1965. On 
7-1-1965 both the parties put in appearance 
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but the arbitrator reached the place at 3-30 
p.m. by which time the parties had left, 
after a long wait. So the arbitrator fixed 
28-1-1965 at 3-30 p.m. for the next hearing 
of the case. On 20-1-1965 the defendants 
sent a letter intimating tbeir withdrawal 
from arbitration, as they had no faith in 
the arbitrator. The arbitrator thereupon pro- 
posed to proceed ex parte, but informed the 
defendants by registered post of the next 
date of hearing, which was 18-2-1965. On 
16-2-1965 the defendants sent yet another - 
letter to the arbitrator reiterating their with- 
drawal from arbitration on the ground inti- 
mated earlier. On 19-2-1965 the arbitrator 
gave an ex parte written award, decreeing 
the plaintiffs’ claim for Rs. 9,500/- with 
pendente lite and future interest. On 16-3- 
1965 the plaintiffs applied to the arbitrator 
to file his award in the Court of the Civil 
Judge, Lucknow. The arbitrator filed his 
award accordingly. On receipt of notice 
from the Civil Judge, the defendants on 
September 10, 1965 filed an application 
under Section 30 of the Indian Arbitration 
Act before the Civil Judge, Lucknow, pray- 
ing for setting aside the award on various 
grounds. The Civil Judge by his judgment 
dated 13-11-1965 rejected the application fil- 
ed by the defendants and made the award 
a rule of the Court, except to the extent 
that future interest at the rate of 12 per 
cent per annum granted by the arbitrator 
was set aside. 

3. Aggrieved against the aforesaid 
judgment of the Civil Judge, the defendants 
went up in appeal before the District Judge, 
Lucknow, who dismissed the appeal with 
costs and affirmed the judgment of the Civil 
Tore: Hence this revision by the defen- 


_ 4 The learned counsel for the revi- 
sionists has firstly contended that the name 
of the arbitrator (who was a relation of the 
plaintiffs) initially did not exist in the hire- 
purchase agreement and a space for insert- 
ing the name was left blank; that the plain- 
tiffs later on surreptitiously filled in the 
name of Shri Mangal Sen Tandon as arbi- 
trator, without any reference to or consent 
of the defendants and that the defendants 
did not know that the arbitrator was relat- 
ed to the plaintiffs. On these points there 
are concurrent findings of both the Courts 
below that the name of Shri Tandon as 
arbitrator existed in the agreement from the 
very beginning and had not been later on 
inserted therein by the plaintiffs. They fur- 
ther found that the defendants knew very 
well that the arbitrator was the plaintiffs 
own man, as is evident from the contents 
of Clause 16 (c) of the agreement quoted 
above. These findings of fact could not have 
been legally challenged by the defendants 
in the instant revision. However, I have 
carefully examined the deed of agreement 
and find that the name of Shri Tandon has 
been written in the same hand-writing, ink 
and pen as other insertions in various blank 











P 





1973 


clauses of the agreement, Moreover, both 
the defendants have put their counter-signa- 
tures on clause 16 (b) against the name and 
residence of the arbitrator, ‘Mangal Sen 
Tandon’, in support of their above conten- 
tions, the defendants merely filed their affi- 
davits and did not examine any indepen- 
dent witness to support their allegations. 
The pleas are without substance and have to 


- be rejected outright. 


5. The next and the main conten- 
tion of the defendants is that reference to 
the arbitrator should have been made by 
both the parties and that a reference uni- 
laterally made by the plaintiff Company 
alone was wholly illegal and conferred no 
jurisdiction on the arbitrator to proceed 
with arbitration or give an award. 

In reply the learned counsel for the 
plaintiff Company urges that in the first 
place there is no provision in the Arbitra- 
tion Act for making a joint reference to 
the arbitrator and, at any rate, clause 16 (b) 
of the agreement provides that “all disputes, 
differences or claims arising out of or in 
connection with this agreement shall be re- 
ferred to the sole arbitration of Shri Man- 
gal Sen Tandon.” The argument is that 
apart from disputes and differences between 
the parties, the claim of a particular party 
could also be referred to the arbitrator for 
adjudication and inasmuch as the plaintiffs 
alone had put forward their claim, they 
were entitled to refer the same for arbitra- 
tion unilaterally. Lastly, it is urged that, in 
any event, the defendants had appeared and 
filed their objections before the arbitrator 
and had thus accepted his authority and 
they were, therefore, estopped from chal- 
lenging his jurisdiction at this belated stage. 


6. It is true that the Arbitration 


“Act does not specifically provide for a joint 


reference by the parties to an arbitrator out 
of Court. Yet, in the very nature of arbi- 
tration proceedings, where the adjudicator is 
chosen by common consent of the parties, 
it is but natural that their disputes, differ- 
ences or claims should also be jointly refer- 
ted by them for decision of the arbitrator. 
The use of the word ‘claims’, read in con- 
junction with ‘disputes’ and ‘differences’ in 
clause 16 (b) of the agreement, is signifi- 
cant. It obviously refers to the respective 
claims of the parties against each other. 


It is equally true that an objection re- 
garding the inherent want of jurisdiction of 
the arbitrator on account of the absence of 
a joint reference by both the parties does 
not appear to have been taken before the 
arbitrator or the Civil Judge or even in the 
grounds of appeal preferred by the defen- 
dants before the District Judge. However, 
the point was specifically raised during the 
arguments advanced before the District 
Judge, who has clearly mentioned this fact 
in his judgment dated 31-8-1967. Needless 
to say that this point goes to the very root 
of the matter and vitally affects the jurisdic- 
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tion of the arbitrator to adjudicate upon 
the dispute between the parties. Such a point 
of alleged want of inherent jurisdiction can 
be allowed to be raised at any stage. I have 
according y allowed the learned counsel for 
the applicants to raise this point, particular- 
ly when it was sought to be argued before 
the lower appellate Court and has specifical- 
ly been taken in the grounds of revision fil- 


. ed in this Court. 


7. It may be pointed out that case 
Jaw is also a very important source of law 
and even though there is no specific provi- 
sion in the Arbitration Act for a joint refer- 
ence by the parties, yet the Supreme Court 
of India and our own High Court have 
clearly indicated that it is necessary that the 
contesting parties should not only appoint 
an arbitrator out of Court by common con- 
sent but they should also make a joint re- 
ference of their dispute to him for adjudi- 
cation. The authorities have also laid down 
time and again that where an objection goes 
to the very root of the matter and affects 
the inherent jurisdiction of a particular tri- 
bunal the same can be allowed to be raised 
at any stage, provided it can be decided 
upon the materials already before the Court 
and does not involve the taking of further 
evidence or remanding the case or any issue 
or a decision of a question of fact. It is fur- 
ther well settled that where there is inherent 
want of jurisdiction in a tribunal, no amount 
of consent can confer the same on it; nor 
the mere fact that the challenging party had 
appeared before such tribunal and had even 
taken part in the proceedings at some stage 
would amount to estoppel, acquiescence or 
waiver. 


8. For authority, reference may first 
be made to Ram Harakh Singh v. Mumtaz 
Husain, AIR 1949 All 679. The facts of that 
case were that there were two mortgagors 
A and B, while the mortgagee was C. A 
claimed redemption of the mortgage without 
any payment. On the other hand, C, the 
mortgagee, contended that the usufruct of 
the mortgaged property was not sufficient 
to discharge the mortgage debt and consider- 
able amount was still due under the mort- 
gage. B, the other co-mortgagor, supported 
the case of the mortgagee. However, later 
on A and C referred their dispute to arbi- 
tration and obtained an award followed by 
a decree in terms of the award; but all 
these proceedings against B were ex parte. 
In these circumstances Ghulam Hasan, J. 
held that being a co-mortgagor, B was an 
interested party within the meaning of Sec- 
tion 21 of the Arbitration’ Act and that the 
matter in difference between the other mort- 
gagor A and the mortgagee C as to on what 
amount redemption should be decreed in 
favour of the mortgagors, it could not be 
denied that both the mortgagors were equal- 
ly interested in the matter. The learned 
Judge went on to observe that “where all 
the parties interested have not agreed that 
the matter be referred to arbitration, any 
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award that may have been given is invalid 
and the fact that proceedings against some 
of the defendants who did not join in the 
reference were ex parte does not render the 
award valid .........1t was also argued that B 
having ratified the proceedings subsequent 
to the making of the award, the proceedings 
became valid. I am not prepared to accede 
to this contention. Subsequent ratification 
does not validate the reference which was 
void at its inception.” 

9. In Thawardas v. Union of India, 
AIR 1955 SC 468 the dispute was between 
the contractor and the Dominion of India. 
The contractor claimed a certain amount of 
damages from the Union Government on 
account of their default. However, it was 
the contractor alone who made a reference 
to the arbitrator. On these facts, Bose, J., 
speaking for the Court, observed as follows 
in paragraph 18 :— 

“A reference requires the assent of 
‘both’ sides. If one side is not prepared to 
submit a given matter to arbitration when 
there is an agreement between them that it 
should be referred, then recourse must be 
had to the Court under Section 20 of the 
Act and the recalcitrant party can then be 
compelled to submit the matter under sub- 
section (4). 

In the absence of either, agreement by 
both sides about the terms of reference, op 
an order of the Court under Section 20 (4) 
compelling a reference, the arbitrator is not 
vested with the necessary exclusive jurisdic- 
tion.” 

Thawarda’s case (supra) was followed 
by a Division. Bench of this Court in Union 
of India v. Gorakh Mohan, AIR 1964 All 
477. In Om Prakash v. Union of India, 
1962 All LJ 1006 = (AIR 1963 All 242), B. 
Dayal, J. observed that the effect of an ap- 
pointment of an arbitrator by a Court on 
an application made under Section 8 of the 
Act is that he is appointed by the parties 
themselves and it is for the parties to refer 
their disputes to him. Reference in such a 
case must be out of Court and must be by 
both the parties together. Reference out of 
Court cannot be by one party alone. 

Likewise, in Ajit Singh v. Fateh Singh, 
AIR 1962 Punj 412 D. K. Mahajan, J. ob- 
served that “There cannot be an agreement 
to reference by one party, therefore, any 
amount of consent by Bhim Singh (the other 
party) alone would be of no consequence.” 

“Thus there are cleat authorities of the 
Supreme Court as well as of Allahabad and 
Punjab High Courts that both the parties 
must necessarily agree to the terms of refer- 
ence to the arbitrator, failing which the 
arbitrator is not vested with the requisite 
jurisdiction to adjudicate the claim. 

10. This brings us to the next ques- 
tion whether the defendants could challenge 
the jurisdiction of the arbitrator and the 
award given by him at this stage, after hav- 
ing appeared before the arbitrator on some 
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dates and not having challenged the juris- 
diction of the arbitrator either before him 
or before the Civil Judge or even in the 
memorandum of appeal filed before the Dis- 
trict Judge. In other words, can the above 
conduct of the defendants amount to waiver, 
estoppel or acquiescence so as to debar them 
from challenging the jurisdiction of the arbi- 
trator in this revision. 


it. In 1962 All LJ 1006 = (AIR 
1963 All 242) (supra) regarding estoppel and 
waiver B. Dayal, J. observed as follows :— 

“Learned counsel for the respondent 
contended that the invalidity of the refer- 
ence on the ground that there was no ap- 
plication under Section 20 of the Arbitra- 
tion Act and there was no mutual reference 
out of Court cannot be raised because jt 
had not been taken up at any earlier stage. 
We do not agree with this contention of the 
learned counsel for the respondent. In the 
first place, it is a matter of jurisdiction and 
even if it had not been raised earlier it can- 
not be shut out.” 


In Ram Kinkar Rai v. Tufani, ATR 
1931 All 35 (FB) the question referred to 
the Full Bench was whether a point of law 
which has never been taken either in tbe 
trial Court or the lower appellate Court can 
be raised in second appeal. The answer of 
the Full Bench was that — 


“A point not taken in the Court below, 
whether the omission was by the appellant 
in that Court or whether the respondent 
failed to support his decree by taking the 
point, will not be permitted to be raised, ex- 
cept possibly : 

Where the point may be described as 
involving a question of public policy e.g., 

(1) involving jurisdiction; 

(2) involving the principle of res judi- 


a5 

(3) where the decision of the point 
would prevent future litigation. 

In the above instances the point will be 
allowed to be argued only if it can be de- 
cided upon the materials before the Court 
and does not involve the taking of further 
evidence, or the sending of the case, or any 
issue, back to the lower Court, or decision 
of a question of fact.” 


In Khardah Co. Ltd. v. Raymon & Co., 
AIR 1962 SC 1810 it was held by the Sup- 
reme Court that the party applying under 
Section 33 is not estopped by its conduct in 
appearing before the arbitrators and in tak- 
ing part in the proceedings before them from 
questioning the validity of the award. What 
confers jurisdiction on the arbitrators to 
hear and decide a dispute is an arbitration 
agreement as defined in Section 2 (a), and. 
where there is no such agreement, there is 
an initial want of jurisdiction which cannot 
be cured by acquiescence. Their Lordships 
rejected the contention that the respondents 
were estopped by their conduct from ques- 
tioning the validity of the award. 
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mon & Co., AIR 
‘Court held that — 

“An agreement for arbitration is the 
very foundation on which the jurisdiction of 
the arbitrators to act rests, and where that 
is not in existence, at the time they enter 
on their duties, the proceedings must be held 
to be wholly without jurisdiction. And this 
defect is not cured by the appearance of 
the parties in these proceedings, even if that 
is without protest, because it is well settled 
that consent cannot confer jurisdiction.” 

In Ajit Singh’s case, AIR 1962 Punj 
412 (supra) the Punjab High Court observ- 
ed thus on the question of waiver, estoppel 


1963 SC 90 the Supreme 


„and acquiescence: 


“Tt is a fundamental rule of law that 
whatever is without jurisdiction cannot ac- 
quire any sanctity merely because the par- 
ties do not raise the objection of jurisdic- 
tion or later on consent to the same, for no 
amount of consent can confer jurisdiction.” 

12. In the instant case the point in- 
volves the question of jurisdiction of the 
arbitrator and hence it could be allowed 
to be taken even at the belated stage of civil 
revision to this Court. The mere fact that 
the defendants had appeared before the 
arbitrator at earlier stages of the proceed- 
ings and had filed their objections against 
the claim of the plaintiff Company would 
not operate as estoppel against the defen- 
dants in challenging the jurisdiction of the 
arbitrator to give an award. 

13. On behalf of the opposite parties 
reliance has mainly been placed on two 
authorities, viz. Shambhu Nath v. Hari 
Shankar Lal, AIR 1954 All 673 and Bhusa- 
wal Municipality v. A. E. Co. Ltd, AIR 1966 
SC 1652. In Shambhu Nath’s case (supra) 
two arbitrators had been appointed and 
there was a provision in the agreement for 


.the appointment of an umpire. The arbitra- 


tors, however, did not appoint the umpire 
but gave an agreed award, after hearing 
both the parties, who had produced all their 
evidence before them, without any objection. 
In the above circumstances the Division 
Bench held as under:— 

“Jf the arbitrators do not nominate an 
umpire then under Section 8 (1) (c) a party 
has to serve the arbitrators with a notice in 
writing and if within 15 days they do not 
make the appointment then under Section 8 
(2) the Court has the right to appoint an 
umpire. An umpire however, is different 
from an arbitrator in this respect that, while 
the arbitrators have to sit together to make 
the award, the umpire is only called upon 
to act if the arbitrators have allowed the 
time to expire without making an award or 
have delivered to any party to the arbitra- 
tion agreement or to the umpire a notice 
in writing stating that they cannot agree, 
the umpire then has to enter on the refer- 
ence in lieu of the arbitrators and to make 
his award within two months. Where, there- 
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fore, the arbitrators have agreed on all 
points, the umpire is not called upon to act 
at all 

In the circumstances, it may be that 
the failure to appoint an umpire is not such 
a breach of the above provision as to Viti- 
ate an award and might amount merely to 
an irregularity which it is possible to waive, 
As the lower Court has pointed out, if the 
parties had so desired they could have serv- 
ed notice on the arbitrators to appoint an 
umpire and on the failure of the arbitrators 
to make such an appointment they could 
have moved the court. The parties however, 
did not follow that procedure and in spite 
of the fact that the arbitrators had not ap- 
pointed an umpire they appeared before the 
arbitrators and produced all their evidence, 
In the circumstances the lower Court has 
rightly held that the parties must be deem- 
ed to have waived the irregularity and were 
estopped.” 

Shambhu Nath’s case referred to above 
is wholly distinguishable from the facts of 
the present case. In the first place, the pre- 
sent is not a case where the arbitrators had 
to appoint an umpire, who was to give his 
opinion on difference of opinion between 
them. In Shambhu Nath’s case (supra) both 
the arbitrators had agreed on all points. 
Hence it was not at all necessary to appoint 
an umpire. Moreover, in that case the par- 
ties had appeared before the arbitrators and 
had produced all their evidence, without any 
objection, In the instant case, though the 
defendants had appeared at the initial stag 
they had, even before the production’ o 
evidence of the plaintiffs, withdrawn from 
the proceedings and had challenged the juris- 
diction of the arbitrator though on some- 
what different grounds. Under these circum- 
stances Shambhu Nath’s case (supra) is no 
authority for the facts and circumstances of 
the present dispute. 


14. As regards the case of Bhusawal 
Municipality, AIR 1966 SC 1652 (supra), 
their Lordships of the Supreme Court were 
dealing with the interpretation of the second 
proviso to clause 5 of the Bombay Electri- 
city Supply (Licensed Undertakings War 
Costs) Order (1944). Mr. G. S. Pathak, ap- 
pearing for the Bhusawal Municipality, had 
put forward two contentions. In the first 
place, it was argued that the agreement to 
abide by the decision of the Provincial Gov- 
ernment was in the nature of an arbitration 
agreement which purported to constitute the 
Government into an arbitrator and as such 
it was necessary for both the parties to 
make a reference to the Government, and 
inasmuch as both the parties had not joined 
the reference and it was made only by one 
of them the Government had no jurisdiction 
to give its award, which on that account 
stood vitiated. In view of the fact that this 
point had not been taken in the Courts be. 
low nor was it found in the statement oi 
the case filed in the Supreme Court, thei 
Lordships did not permit Mr. Pathak to rel 
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upon it. Hence it cannot be said that the 
Supreme Court had even impliedly held that 
in case of an arbitration, it was not neces- 
sary to make a joint reference by both the 
contesting parties. Their Lordships simply 
did not allow this point to be raised and 
‘expressed no opinion thereon. 


15. Secondly, Mr. Pathak had argu- 
ed that under the second proviso to clause 5 
itself the dispute had to be referred by both 
the parties and not only by one of them. 
On this second point their Lordships of the 
Supreme Court held that it was “untenable 
in view of the clear language of the proviso 
which says: ‘in the event of dispute by any 
party interested’ the decision of the Provin- 
cial Government shall be final.” In fact, 
their Lordships of the Supreme Court had 
come to the conclusion that the second pro- 
viso to clause 5 had specifically authorised 
any one of the parties interested to approach 
the Provincial Government for decision. 
Thus there being a clear provision to the 
contrary in the proviso itself, the case was 
to be governed by the language of the rele- 
vant clause and not by the general rule re- 
lating to arbitration proceedings. The Bhu- 
sawal Municipality’s case, AIR 1966 SC 
1652 (supra) therefore is no authority for 
the contention put forward by the plaintiff 
opposite parties, ‘ 


1@. Accordingly the revision is al- 
lowed. The judgments and the decrees of 
the Courts below upholding the award are 
set aside, except to the extent of findings on 
issues Nos. 1 and 3 which are hereby main- 
tained. In the circumstances of the case, I 
make no order as to costs. The record shall 
be sent down to the Court of the Civil 
Judge, Lucknow, within three weeks. 


17. The learned counsel for the par- 
ties undertake to make a joint reference to 
the arbitrator within one month, failing 
which it will be open to any of the parties 
to take recourse to the procedure laid down 
by Section 20 of the Arbitration Act, where- 
upon the Court shall make an order of re- 
ference to the arbitrator named in the agree- 
ment, dated 14th November, 1962 (paper 
No. Kha-11 on record), as provided by Sec- 
tion 20 (4). If the parties make a joint refer- 
ence to the aforesaid arbitrator within the 
stipulated period, then the learned Civil 
Judge would send the agreement (Kha-11) 
to the arbitrator on receiving information 
from any of the parties, failing which the 
same would be forwarded by the Civil 
Judge to the arbitrator along with the order 
T Teference under Section 20 (4) of the 

ch 
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_ AIR 1873 ALLAHABAD 54 (V 69 C 18) 
(LUCKNOW BENCH) 
OM PRAKASH TRIVEDI, J. 

Sk. Aftab Husain and another, Appel- 
lants v. Smt. Tayabba Begam and another, 
Respondents. 

Second Appeal No. 700 of 1962, DJ- 
5-1-1972, against order of Suresh Chandra, 
Dist. J., Sitapur, D/- 21-8-1962. 

(A) Muhammadan Law —— Gift — Un- 
divided share in house — Gift by ome co- 
sharer im comstructive possession of his 
share is valid amd mot hit by doctrine of 
Mushaa if he has divested himself of his 
proprietary right amd delivered such posses 
sion to domee. 

Where some of the Muhammedan co-' 
sharers are in actual joint possession of a 
house, their, possession must be deemed to 
be in the eye of law on behalf of all the 
co-sharers including the one who is not in 
actual possession and the possession of the 
latter must be deemed to be constructive 
possession. If there has been a gift of his 
undivided share in house by a co-sharer 
who is in constructive possession and the 
donor has also divested himself of the pro- 
prietary right at the time of making the gift 
and delivered constructive possession to the 
donee then the gift is not hit by the doc- 
trine of Mushaa and is valid in law. (1889) 
16 Ind App 205 (PC) and AIR 1936 All 473, 
Followed; AIR 1928 Pat 123 and AIR 1960 
Pat 297, Distinguished; AIR 1947 Lah 272, 
Dissented from. (Paras 5 & 8) 

(8) Muhammadan Law — Partition — 
Co-sharers — Some co-sharers discharging 
outstanding debts of deceased — It is just - 
and fair that at the fime of partition adjust- 
ment should be allowed as between co- 
sharers im regard to these debts paid by 
them. @ara 10) 
Cases Referred: Chronological Parag 
AIR 1960 Pat 297 = 1959 BLIR 757, 

Mt. Bibi Sharifan v. Sk. Salahuddin 7 
AIR 1947 Lah 272 = 49 Pun LR 49, 


Said Hassan v. Shah Hussain 8 
AIR 1936 All 473 = 1936 All LJ 292, 

Hamid Ullah v. Ahmad Ullah 5, 8 
AIR 1928 Pat 183 = ILR 7 Pat 118, 

Bibi Bilkis v. Wahid Ali 6 
(1889) 16 Ind App 205 = ILR i1 All 

460 (PC), Sk. Mohd. Mumtaz Ahmad 

v. Zubaida Jan 5, 7, 8 


H. N. Tilbari holding brief for D. K 
Trivedi, for Appellants; S. Rahman and Shafiq 


. Mirza, for Respondents. 


JUDGMENT :— This is a defendants” 
second appeal and arises from the judgment 
and decree dated 21-8-1962 passed by the 
District Judge, Sitapur, upholding the judg- 
ment and decree of the Civil Judge, Sitapur, 
The material facts are briefly as follows: 

2. Plaintiff-respondent Smt. Tayyaba 
Begam filed a suit for partition in the Court 
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of the Civil Judge in respect of her 1/3 share 
in three houses Nos. 138, 140 and 144 situ- 
ate in Mohalla Shaikh Sarai, district Sita- 
pur. It is an admitted fact that the houses 
in dispute originally belonged to Munshi 
Ali Mohammad who died in 1929. He had 
two wives, the first wife having died during 
his lifetime and on his death the second 
wife Smt. Afsari Begam survived. The plain- 
tiff-respondent Smt. Tayyaba Begam is the 
daughter and Sheikh Aftab Hussain defen- 
dant-appellant No. 1 is the son of Smt. Af- 
sari Begam who has also since died. _ The 
plaintiff and defendant No. 1 are admitted- 
ly the sole heirs of the deceased lady. It is 
further an admitted fact that after the death 
of Munshi Ali Mohammad, Smt. Afsari Be- 
gam, Sheikh Aftab Hussain, Smt. Najafi Be- 
gam, daughter of the first wife and Smt. 
Tayyaba Begam (plaintiff) were his sole heirs 
and inherited 1/8th, 14/32nd, 7/32, and 7] 
32nd shares respectively. 

During the lifetime of Smt. Afsari Be- 
gam Smt. Najafi Begam executed a deed of 
gift on 9-9-1932 in respect of her 3 annas 
6 pies share in respect of houses Nos. 138 
and 144 in favour of one Smt. Sajjad Bano 
and the latter in her turn sold this share in 
the houses to Smt. Madani Begam, the de- 
ceased mother of defendants-respondents 
Nos. 2 and 3 Sheikh Abid Raza and Sheikh 
Asghar Raza, Defendants Nos. 2 and 3 
claimed ownership in the two houses to the 
extent of 3 annas 6 pies share on the basis 
of the gift deed executed by Smt. Afsari Be- 
gam (sic) (Najafi Begam?) in favour of Smt. 
Sajjad Bano and the subsequent sale by the 
latter in favour of their mother Smt. Ma- 
dani Begam. They alleged that two years 
after the death of Munshi Ali Mohammad 
his widow Smt. Afsari Begam had entered 
into possession of the two houses in lieu of 
dower debt with the consent of all the heirs 
of Munshi Ali Mohammad. She died in 
1947 and according to them her entire 
dower debt will be deemed to have been 
paid off from the usufruct of the houses. 

Both the plaintiff-respondent and defen- 
dant-appellant No. 1 had disputed the title 
of defendants Nos. 2 and 3 and their mother 
Smt. Madani Begam as also that of Smt. 
Sajjad Bano on the ground that the gift deed 
related to undivided share in the houses and 
was invalid because it was hit by the doc- 
trine of Mushaa and was not followed by 
delivery of possession in favour of donee 
Smt. Sajjad Bano and as no valid title was 
conveyed to her she was incompetent to 
transfer any share in the houses by sale to 
Smt. Madani Begam, mother of defendants 
Nos. 2 and 3. It was further claimed by the 
plaintiff that Rs. 2000/- were paid by her 
husband towards certain debt of Munshi 
Ali Mohammad and defendant No. 1 also 
claimed having paid Rs. 1500/- towards cer- 
tain debts of Munshi Ali Mohammad. Both 
the plaintiff and defendant No. 1 claimed 
adjustment for the said amounts at the time 
of partition. There was yet another plea 
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raised by appellant-defendant No. 1 and it 
was that Smt. Afsari Begam had perfected 
right to the 3 annas 6 pies share which was 
claimed by Smt. -Sajjad Bano under the 
gift deed because she remained in possession 
over houses Nos. 138 and 144 hostile to her 
and to defendants Nos. 2 and 3. Smt. Mash- 
kura Begam defendant No. 4 and appellant 
No. 2 before this Court had set up an oral 
gift in her favour by Smt. Afsari Begam in 
respect of house No. 144 and claimed ex- 
clusive ownership of the house on that basis, 


3. So far as the present appeal is 
concerned it is sufficient to mention that 
according to the finding of the trial Court 
the gift deed in favour of Smt. Sajjad Bano 
was not hit by the doctrine of Mushaa and 
that Smt. Afsari Begam had not perfected 
title to houses Nos. 138 and 144 against 
defendants Nos. 2 and 3. The trial Court 
found it proved that the husband of plain- 
tiff had paid Rs. 2000/- to the creditors of 
Ali Mohammad and that defendant No. 1 
had also paid Rs. 1500/- towards the debt 
of Ali Mohammad but rejected the claim 
of defendant No. 1 for adjustment to the 
extent of Rs. 1500/-. Then there was also 
a finding that Smt. Afsari Begam had been 
in possession of the three disputed houses 
in lieu of her dower debt after the death 
of her husband and that plaintiff and defen- 
dant No. 1 were in possession in lieu of the 
dower debt of their deceased mother in the 
ratio of 1/3rd and 2/3rd shares respectively. 
The contention of defendants Nos. 2 and 3 
that the dower debt had been liquidated was 
negatived. The share of defendant No. 1 
was assessed at 50/96th in the houses in suit, 
that of plaintiff at 25/96th and of defendants 
Nos. 2 and 3 at 21/96. The suit for parti- 
tion was decreed with this direction that the 
plaintiff and defendant No. 1 shall be en- 
titled to remain in actual possession of the 
houses in lieu of dower debt of their de- 
ceased mother in the ratio of 1/3rd and 
2/3rd respectively till defendants Nos. 2 
and 3 obtained declaration to the effect that 
their share in the dower debt bad been paid 
up or till they actually paid off the same to 
plaintiff and defendant No. 1. It may be 
mentioned here that both the Courts had 
rejected the contention of Smt. Mashkura 
Begam defendant No. 4 that there was an 
oral gift in her favour by Smt. Afsari 
Begam. . 

4. In appeal the findings and judg- 
ments of the trial Court were upheld and 
the appeal was dismissed. It is in these cir- 
cumstances that defendants Nos. 1 and 4 
have come in appeal before this Court. 


5. No arguments were advanced be- 
fore me on behalf of Smt. Mashkura Begam 
defendant No. 4 and therefore the appeal so 
far as she is concerned is liable to be dis- 
missed on that ground alone. In so far as 
Shaikh Aftab Husain defendant No. 1 is 
concerned the first argument of the learned 
counsel on his behalf was that the gift deed 
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executed by Smt. Najafi Begam in favour 
of Smt. Sajjad Bano was invalid because it 
related to an undivided moiety share in 
houses Nos. 138 and 144 and because of the 
subsequent gift deed possession of the gifted 
property had not been delivered to the 
donee. I have heard Mr. H. N. Tithari, who 
is holding brief for Mr. D. K. Trivedi, learn- 
ed counsel for the appellants and Mr. .Shafi- 
qur Rahman, learned counsel for the plain- 
tiff-respondent and I am of the opinion that 
this argument is devoid of any force. It is 
an admitted fact that after the death of 
Munshi Ali Mohammad Smt. Afsari .Begam, 
Aftab Husain, Smt. Najafi Begam and Smt. 
Tayyaba Begam were the only heirs of 
Munshi Ali Mohammad. The lower appel- 
late Court determined their shares as being 
1/8th, 14/32nd, 7/32nd and 7/32nd_ respec- 
tively which are no longer in dispute before 
this Court. It is further an admitted fact 
that after the death of Munshi Ali Moham- 
mad Smt. Afsari Begam entered into posses- 
sion of the disputed houses along with Af- 
tab Husain defendant No. 1 and Smt. Tay- 
yaba Begam, her son and daughter as they 
were also the heirs of the deceased Munshi 
Ali Mohammad. 


The position therefore is that at the 
time of execution of the gift deed by Smt. 
Najafi Begam in favour of Smt. Sajjad 
Bano, Smt. Afsari Begam, Sheikh Aftab 
Husain and Smt. Tayyaba Begam, the thres 
co-sharers in the houses, were in joint pos- 
session thereof. The possession of these co- 
sharers in the eye of law will be deemed on 
their behalf as well as on behalf of the 
fourth co-sharer Smt, Najafi Begam from 
which it follows that Smt. Najafi Begam 
was in constructive possession of the houses 
at the time of making gift of houses Nos, 
138 and 144 in favour of Smt. Sajjad Bano. 
In addition to being in possession over the 
houses in her capacity as heir of Munshi 
Ali Mohammad and being a co-sharer to 
the extent of 1/8th share Smt. Afsari Begam 
was in possession over these houses in ano- 
ther capacity also, namely, as widow of 
Munshi Ali Mohammad in lieu of her dower 
debt, but the nature of her possession in 
lieu of the dower debt did not detract from 
the nature of her possession over the houses 
in her capacity as a co-sharer of the houses, 
as heir of Munshi Ali Mohammad. It is 
from this point of view that there appears 
to be no legal difficulty in the deduction that 
the possession of Smt. Afsari Begam, Sheikh 
Aftab Husain and Smt. Tayyaba Begam was 
for themselves and for Smt. Najafi Begam 
and that therefore Smt. Najafi Begam must 
be found to be in constructive possession of 
the houses which were subsequently gifted 
by her in favour of Smt. Sajjad Bano. Now 
Mulla in his Principles of Mahomedan Law, 
16th Edition at page 142 in Section 150 
lays down the law on the subject as follows: 


“Tt is essential to the validity of a gift 
that there should be a delivery of such pos- 
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session as the subject of the gift is suscepti- 
ble of.” 


In the present case since the donor Smt. 
Najafi Begam was not in actual but in con- 
structive possession over the gifted property 
jt is plain tbat the property subject of the 
gift was susceptible only of delivery of con- 
structive possession and it is well settled by 
the highest authority that if there has been 
a gift of undivided share in the property 
and the donor has divested himself or her- 
self of possession at the time of making the 
gift and delivered constructive possession to 
the donee then the gift is not hit by the 
doctrine of Mushaa and must be found to 
be valid in law. The leading case on the 
subject is Sk. Mohd. Mumtaz Ahmad v. 
Zubaida Jan, (1889) 16 Ind App 205 (PC). 
In that case a Muslim Jady had gifted hen 
undivided share to her daughter. The vali- 
dity of this gift was questioned on the ground 
that since actual possession of the property 
was not delivered the gift was hit by the 
doctrine of Mushaa and was invalid. In 
rejecting this contention their Lordships ob- 
served that the lady had merely proprietary, 
not actual, possession of the greater portion 
of the property having been merely in 
receipt of the rents and profits and that she 
had made the donee possessor of all pro- 
perties given by the deed, and had abandon- 
ed all connection with them and further 
provided that the donee was to have com- 
plete control of every kind in respect there- 
of. Having found these facts their Lordships 
concluded ; À 

. “Their Lordships have no doubt that 
sufficient possession was taken on behalf of 
the daughter to render the gift effectual. If 
possession were once taken and the deed of 
gift took effect no subsequent change of 
possession would invalidate it.” 
In that case also, as here, upon the facts 
the donor was not in actual possession but 
in constructive possession and as it was 
found from the terms of the gift deed itself 
that she had abandoned all connection with 
the gifted property and had transferred 
complete control of every kind in respect 
thereof to the donee, it was held that con- 
structive possession of the property had been 
delivered to the donee and the same was 
held to render the gift effectual and valid. 
This authority was relied upon in a case of 
this Court: Hamid Ullah v. Ahmad Ullah, 
1936 All LJ 292 = (AIR 1936 All 473) 
which is almost a direct authority of this 
Court on a question of the present kind. In 
that case the subject-matter of the gift was 
7/32nd share in six houses and three pieces 
of land. The gift deed was challenged on the 
ground that since there had been non-deli- 
very it was hit by the doctrine of Mushaa. 
While rejecting this plea and upholding the 
validity of the gift deed it was observed at 
p. 295 that the donor admittedly had no 
physical possession but was in constructive 
possession through plaintiff and “it seems 
to us that there was as complete a transfer 
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of the gifted property as the circumstances 
permitted ...... * A perusal of the terms of 
the gift deed shows that it contains the 
recital that the donor was in possession of 
the gifted property along with other co- 
sharers and that the donee was being put 
into possession of the same in the same 
manner in which the donor was in posses- 
sion and that neither she nor her heirs and 
successors would have anything to do with 
the property thereof. In this case therefore 
it is clear from the terms of the gift deed 
that the donor had completely divested her- 
self not only of the proprietary right but 
also of possession or control over the gifted 
property. That being so, having regard to 
the view taken in the above authorities it is 
a necessary inference of law that construc- 
tive possession which the donor possessed 
in the property was delivered to the donee 
Smt. Sajjad Bano. Notice here may be taken 
of certain authorities on which reliance was 
placed by the learned counsel for the ap- 
pellant. 


6. The first is the case of Bibi Bil- 
kis v. Sk. Wahid Ali, AIR. 1928 Pat 183. In 
that case the donor remained in joint pos- 
session of the property after the gift and 
therefore it was held that the gift offended 
against the Muslim Law as to Mushaa. Tho 
case was clearly distinguishable because on 
the proved facts the donor was found to 

-be in joint possession of the property with 
the other co-sharers until his death and 
after his death his other heirs entered into 
possession, Clearly therefore an inference of 
delivery of possession, whether actual on 
constructive could not possibly be drawn 
and the case was therefore undoubtedly hit 
by the doctrine of Mushaa. But in the pre~ 
sent case as I have already said, there is 
every, indication of delivery of constructive 
possession by the donor to the donee. 

7. Another case to which the learn- 
ed counsel referred is: Mt. Bibi Sharifan v. 
Sk. Salahuddin, AIR 1960 Pat 297. That 
case is also distinguishable as it was found 
as a fact that possession of the property had 
not been delivered by the donor to the donee. 
The peculiar feature of the case was that 
the gift in question was an oral one and the 
donee had died. Therefore it was not a case 
in which from the terms of the deed itself 
one could infer whether the donor had di- 
vested himself of possession of the property. 
īn that state of doubt the Court appears to 
have held the delivery of possession, whe- 
ther actual or constructive, not satisfactorily 
proved. It may be mentioned here that at 
page 303 in para 66 their Lordships of the 
Patna High Court actually referred with 
approval the relevant observations with re~ 
gard to enunciation of law on the subject 
by their Lordships of the Privy Council in 
the case of (1889) 16 Ind App 205 (PC) 
(supra) and in para 68 of the report observ- 


: “On a consideration of the above cases, 
it follows ...... each case will be decided on 


S. A. Husain v. Tayabba Begam (O. P. Trivedi J.) 


[Prs. 5-11] All. 57 


its own facts as to whether possession has 
or has not been delivered and whether the 
intention of the donor to divest himself of 
the property has or has not been carried 
out.” 


Applying this test having found that there 
was no clear evidence of intention of the 
donor to divest himself of the property the 
conclusion was reached that there was ab- 
sence of delivery of possession and the doc- 
trine of Mushaa was applicable. 

8. Lastly, the learned counsel re- 
ferred to a Lahore case: Said Hassan v. 
Shah Hussain, AIR 1947 Lah 272. The view 
taken by the Lahore High Court in this case 
is contrary to the view of this Court as ex- 
pressed in the case of 1936 All LY 292 = 
(AIR 1936 Ail 473) (supra). Besides, this 
case did not take note of the decision of 
the Privy Council in the case of (1889) 16 
Ind App 205 (PC) (supra) and did not give 
any reasons for the conclusion reached. [I 
therefore hold that the courts below were 
right in coming to the conclusion that the 
gift deed by Smt. Najafi Begam in favour 
of Smt. Sajjad Bano was valid and the 
doctrine did not apply to the case. 

9. The second point raised by the 
learned counsel for the appellant was that 
Smt. Afsari Begam plaintiff and defendant 
No. 1 had perfected title to the property 
which was subject-matter of gift to Smt. 
Sajjad Bano and which was sold by her to 
Smt. Madani Begam. This point was not 
pressed by the learned counsel for the ap- 
pellant in arguments. 


10. Lastly, it was urged that upon 
the findings of the courts below that defen- 
dant No. 1 had paid Rs. 1500/- in discharge 
of the outstanding ‘debt of Munshi Ali Mo- 
hammad the appellant should have been 
allowed an adjustment for this amount at 
the time of partition. To my mind there is 
substance in this submission. It is establish- 
ed from the findings of the courts below 
that the husband of the plaintiff-respondent 
had paid Rs. 2000/- to the creditors of 
Munshi Ali Mobammad and defendant No. 1 
had also paid Rs. 1500/- towards certain 
debts of Munshi Ali Mohammad. It is there- 
fore fair and just that at the time of parti- 
tion adjustment should be allowed between 
the co-sharers on account of these sums 
which were paid by defendant No. 1 and 
the husband of plaintiff at the time of parti- 
tion of their shares in the joint property. 

11. I uphold the judgment and dec- 
ree passed by the lower appellate Court ex- 
cept to the extent that defendant No. 1 and 
plaintiff-respondent No. 1 shall be entitled 
to adjustment at the time of partition of 
their shares to the extent of the amounts 
paid by them in discharge of the outstand- 
ing debts of Munshi Ali Mohammad. The 
appeal is partially allowed accordingly. The 
parties shall bear their own costs. 

Appeal partly allowed. 


ey 
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AIR 1973 ALLAHABAD 58 (V 60 C 28) 
(LUCKNOW BENCH) 
J. M. LAL, J. 
Kodai Ram, Appellant v. Ram Sunder 
Tewari, Respondent. : 
Second Appeal No. 571 of 1963, DJ- 
22-12-1971, against decree of Sri P. S. Shukla, 
Addi. Civil J., Faizabad, D/- 30-8-1962. 


Index Note: — (A) Civil P. C. (1908), 
Order 5, Rule 20 — For making an order 
for substituted service it is mot mecessary 
that more than one umsuccessful attempt to 
effect personal service ought to have been 
made im the first instance. (@ara 3) 
Cases Referred: Chronological Paras 
AIR 1935 Cal 95 = 60 Cal LJ 120, 


Abbasali Bhuiya v. Ram Kanai 3 


B. L. Shukla, for Appellant; Bireshwar 
Nath, for Respondent. 


JUDGMENT:— This second appeal 
arises out of a suit filed by plaintiff-respon- 
dent for cancellation of a decree passed by 
the Revenue Court on the ground that the 
said decree was obtained by the defendant- 
appellant under fraud which prevented the 
plaintiff-respondent from coming to know of 
that decree. The suit was dismissed by the 
trial Court but decreed by the lower appel- 
late court. Hence this second appeal. 


2. The relevant facts were that the 
appellant filed a suit under Section 59 of the 
U. P. Tenancy Act in the Revenue Court 
against the appellant for a declaration that 
he had acquired hereditary tenancy rights in 
a plot under Section 180 (2) of the said Act, 
Summons of that suit was issued to the res- 
“pondent but the same could not be served on 
him personally. The appellant then applied 
that substituted service may be effected on 
him under Order V, Rule 20, Civil Procedure 
Code. The Revenue Court allowed that ap- 
plication and directed that service shall be 
effected by beat of drum in the locality in 
which the respondent resided and also by 
affixation of the summons at some conspi- 
cuous place in the Court. It was done ac- 
cordingly. Even after that the respondent did 
not put in appearance on the date fixed and 
the suit was decreed ex parte in 1953. In the 
year 1956 the respondent filed the suit out of 
which this appeal has arisen alleging that he 
was prevented from having any information 
of that suit due to the fraud of the appellant 
and for that reason he could not contest that 
suit. He, therefore, wanted that the said dec- 
ree may be cancelled. 


3. The only point that was urged in 
this appeal by the learned counsel for the ap- 
pellant was that the mere fact that the res- 
pondent did not know about the suit as the 
summons was not duly served on him would 
not be a sufficient ground to invalidate that 
decree on the ground of fraud unless it is 
also proved that the information of the suit 
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was suppressed from the respondent due to 
the fraud of the appellant. In support of this 
contention he places reliance on a decision 
of the Calcutta High Court in Abbasali 
Bhuiya v. Ram Kanai, AIR 1935 Cal 95 in 
which it was held that in a suit instituted 
under Article 95 to set aside a decree obtain- 
ed by fraud or for relief on the ground of 
fraud, the plaintiff must show that the sum- 
mons was fraudulently suppressed and by 
fraud of the defendant he was kept ignorant 
of the decree and mere non-service of sum- 
mons is not sufficient. The lower appellate 
Court has not up-set the finding of the trial 
court that on 9-4-1953 the service of sum- 
mons was effected by beat of drum in the 
locality and by affixation of the summons at 
some conspicuous place in the court com- 
ound in compliance with an order passed 
y the court under Order V, Rule 20, Civil 
Procedure Code what it has observed is that 
the appellant was not justified in moving an 
application for substituted service undor 
Order V, Rule 20, Civil Procedure Code on 
which this order was passed by the trial court 
simply because before that only one attempt 
was made to serve the summons personally 
on the respondent which was returned by the 
process server with his report dated 12-11- 
1952 vide Ex. A-3. There is no requirement 
of law that an order under Order V, Rule 20, 
Civil Procedure Code could be passed by a 
court only after more than one unsuccessful 
attempt had been made to serve the summons 
personally on the defendant. All that this 
rule requires is that the court may order 
substituted service when it is satisfied that 
there is reason to believe that the defendant 
is keeping out of the way for the purpose of 
avoiding service or that for any other rea- 
son the summons cannot be served in the 
ordinary way. On behalf of the appellant it 
is contended that it is also not factually cor- 
rect that prior to this order of substituted 
service only one attempt was made to effect 
personal service on the defendant. He points 
out that prior to November, 1952 one more 
fruitless attempt was made in that direction 
and another fruitless attempt was made after 
November, 1952, and before the application 
for substituted service was made. There is 
no document on record in respect of those 
two other unsuccessful attempts. The appel- 
lant had of course stated in his statement on 
oath that the summons had been taken by 
the process server to the house of the res- 
pondent on two occasions in his presence and 
on each occasion he was told by the respon- 
dent’s nephew that the respondent was out of 
station. Any way, as stated above, there was 
no such legal requirement that substituted 
service could not be ordered before more than 
one attempt had been made to effect personal 
service, and for that reason the order of the 
court concerned for substituted service does 
not become illegal much less can it be infer- 
red from that order that it was on account 
of any fraud practicised by the appellant that 
this order came in existence. 
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4. The lower appellate court also con- 
cluded from the report of the process server 
dated 12-11-1952 that this report had been 
made by him in collusion with the appellant 
in order to make ground for him to apply fon 
substituted service under Order V, Rule 20, 
Civil Procedure Code. This conclusion was 
also drawn without the support of any evi- 
dence on record. The report of the process 
server per se cannot reasonably lead to any 
such inference. If the appellant really want- 
ed his suit to be decreed ex parte and to keep 
the respondent in ignorance about that suit 
and for that purpose. he had colluded with 
the process server, he would not have obtain- 
ed a report of the type of Ex. A-3. In this 
report it was stated by the process server that 
be heard that the respondent had gone out 
for his treatment in a hospital and so the 
summons was being returned for service by 
the process server of that beat in which the 
hospital was situate. Apparently a report of 
this nature made by a process server was 
damaging to the cause of the plaintiff as he 
had to file fresh process fee for getting an- 
other summons issued and then depend on 
the performance of the other process server 
or to apply .to the court for substituted ser- 
vice with the risk of such prayer being al- 
lowed or disallowed by the court. When- 
ever there is a collusion between the plain- 
tiff and the process server in the matter of 
getting service effected secretly on the defen- 
dant, an effective report is obtained from him 
which may persuade the court to hold that 
the service had been duly made on the de- 
fendant at least by affixation or even perso- 
nally though he had refused to sign the ac- 
knowledgement. The inference drawn from 
a report like Ex. A-3 that it was made by the 
process server in collusion with the appellant 
in order to make ground for him to apply for 
substituted service is wholly unwarranted and 
perverse. The learned Civil Judge has not 
referred to any other piece of evidence, direct 
or circumstantial from which it may be in- 
ferred that the appellant had practised any 
fraud for the purpose of suppressing the in- 
formation of the suit on the respondent. As 
such he was not justified in interfering with 
the finding recorded by the trial Court and 
setting aside the decree passed by that court. 


5. The appeal is allowed. The judg- 
ment and the decree of the lower appellate 
court are set aside and those of the trial 
court are restored. The plaintiff-respondent 
to pay the costs to the defendant appellant. 
The stay order dated 2-12-1963 is discharged. 


Appeal allowed. 
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(LUCKNOW BENCH) 
O. P. TRIVEDI, J. 


Munnu and others, Applicants y. Smt. 
Shanti Devi, Opposite Party. - 

C. R. No. 70 of 1968, Dj- 17-1-1972 
against the order of Civil J., Faizabad, DJ- 
13-1-1968. l 

. Index Notes — (A) Civil P. C. (1989), 
Order 33, Rule 2 — Permission to sue as a 
pauper — Plaimt already filed — Incorpora 
tion of particulars of the plaint in the appli- 
cation, hardly mecessary. 

-Brief Note: — (A) This rule applies only 
to those cases where the application for per- 
mission to sue has been filed at the very in- 
ception and not after or simultaneously with 
the filing of an ordinary plaint. (1884) ILR 
8 Bom 615; (1896) ILR 20 Cal 319; AIR 
1929 Mad 828 and AIR 1954 Mys 148, Fol- 
lowed. (Para 3) 

Where the plaintiff filed an application 
under Order 33, Rule 2 for permission to sue 
as a pauper and also attached a separate 
plaint with the pauper application, it was 
held that this was substantial compliance of 
the rule when the plaint contained all the 
necessary particulars and the same have been 
properly verified. (Paras 3, 8) 
Cases Referred: Chronological P 
ATR 1954 Mys 148 = ILR (1954) Mys 

98, A. V. Krishnappa Reddy v. Ven- 

katappareddy 
AIR 1941 Pat 621 = 196 Ind Cas 40, 
Pokkra Gorain v. Bengali Gorain 
AIR 1929 Mad 828 = 121 Ind Cas 857, 
Subbarao v. Venkataratnam .- 
(1896) ILR 20 Cal 319, Thompson v. 
The Calcutta Tramway Co. Ltd. 
(1884) ILR 8 Bom 615, Ravji Patil v. 
> S L V 
. L. Varma, for Applicants; S. P. 
Pathak, for Opposite Party. i : 

ORDER:— The opposite. party filed an 
application under Order XXXII, Rule 2, 
Civil Procedure Code for permission to sue 
as a pauper. She also attached a separate 
plaint to her pauper application claiming par- 
tition of a house and a shop valuing her share 
at Rs. 26,000/- and odd. This application 
was contested by the present petitioners be- 
fore the lower court on the ground mainly 
that the opposite party was not pauper. The 
lower court found that she was a pauper and 
allowed her to sue as pauper. It is against 
this order that this revision has been filed. 

2. The main argument of the learned 
counsel for the petitioners is that the appli- 
cation for permission to sue as a pauper 
under order XXXIII, Rule 2, Civil Procedure 
Code should have been rejected by the lower 

XXXII, Civi 
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court under Rule 5, of Order 

Procedure Code as it was not framed in ac- 
cordance with Rule 2 of Order XXXII, Civil 
Procedure Code. Rule 2, it is pointed out, 
provides that an application for permission 
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to sue as a pauper shall contain the particu- 
lars required in regard to plaints in suits, a 
schedule of any moveable or immovable pro- 
perty belonging to the applicant, with the 
estimated value thereof, shall be annexed 
thereto and it shall be signed and verified in 
the manner prescribed for the signing and 
verification of pleadings. The argument is 
that the application for permission to sue 
neither contained the particulars required in 
regard to plaints in suits nor any schedule of 
immovable property belonging to the appli- 
cant. Reference is also made to Rule 8 of 
Order XXXII, Civil Procedure Code which 
provides that where. the application is grant- 
ed, it shall be numbered and registered and 
shall be deemed to be the plaint in the suit 
and the suit shall proceed in all other res- 
pects as a suit instituted in the ordinary man- 
ner. The argument proceeds that the parti- 
culars in regard to the plaint not having 
been mentioned in the application for per- 
mission to sue, it could not be converted into 
a plaint as required by Rule 8 of O. XXXII, 
Civil Procedure Code and therefore, the ap- 
plication being defective, the court had no 
option but to reject the application for per- 
mission to sue under R. 5 (a) of O. 

Civil Procedure Code. 


3. I have heard learned counsel for 
the parties and I am of the view that this 
argument is not tenable in law. No doubt 
Rule 2 of Order XXXII provides that the 
application for permission to sue shall con- 
tain the particulars required in regard to 
plaints in suits and that it shall also contain 
a schedule of movable and immovable pro- 
perty signed and verified as a plaint, but this 
tule, to my mind, applies only to those cases 
where the application for permission to sue 
has been filed at the very inception and not 
after or simultaneously with the filing of an 
ordinary plaint. When the plaint has already 
been filed as an ordinary plaint, then it is 
hardly necessary to incorporate the particu- 
lars of the plaint in the application for per- 
mission to sue and there will be substantial 
compliance with Rule 2 of Order 
Civil Procedure Code if the plaint contains 
all the necessary particulars and the same 
have been properly verified. In so far as the 
schedule of movable and immovable property 
is concerned also there was in this case, to 
my mind, a substantial compliance with R. 2 
inasmuch as the application for permission 
to sue under Order XXXII, Rule 2, Civil 
Procedure Code contained a definite averment 
that the applicant-opposite party was not pos- 
sessed of any immovable property other than 
the subject-matter of the suit, (which was 
detailed in the plaint) and the application 
contained a schedule of the property posses- 
sed by her in the schedule attached to the 
application. There was thus substantial com- 
pliance with the provision with regard to the 
frame of the application under Rule 2 of 
Order XXXII, Civil Procedure Code and 
was not liable to be rejected on the techni- 
cal ground ‘that the contents of the plaint 
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were not repeated in the application for per- 
mission to sue. There being a substantial 
compliancé the Court under its inherent 
power could direct continuance of the plaint 
which had already been filed and this in fact 
the lower court did by the order impugned 
in this revision. The view which I take is 
supported by a line of authorities of various 


ourts 
4, In Ravji Patil v. Sakha Ram, 
(1884) LR, 8 Bom 615 on the presentation 
of a plaint it appeared that the plaint was not 
properly stamped. The plaintiff moved an 
application for permission to prosecute the 
suit in forma pauperis. The point was raised 
that the application not being in proper form 
was liable to be rejected. The objection was 
rejected and it was observed that the court 
may allow a suit to be continued as well it 
may allow one to be brought originally in 
forma pauperis, and it is not unusual for a 
man who begins a suit quite solvent to be 
teduced to insolvency before it is finished. 


5. In Thompson v. The Calcutta 
Tramway Co. Ltd., (1896) TLR 20 Cal 319 an 
application for leave to continue the suit in 
forma pauperis was opposed on the ground 
that the Code gave no power to the court to 
allow an application for a suit not instituted 
in forma pauperis to be continued. It was 
held that the power of the court to allow a 
suit to be instituted in forma pauperis inclu- 
des power to allow a suit not so instituted 
to be continued in that form. Similar view 
was taken by the Patna High Court in 
Pokhan Gorain v. Bengali Gorain, 196 Ind 
Cas 40 = (AIR 1941 Pat 621). 

6.. In Subbarao v. Venkataratnam, 
121 Ind Cas 857 = (AIR 1929 Mad 828) a 
suit for partition was filed and subsequently 
an application for permission to continue the 
suit in forma pauperis on the ground that the 
plaintiff was unable to pay heavy stamp duty 
was moved. The application was dismissed 
by the Subordinate Judge on the short ground 
that it was not in the form prescribed by tho 
Code. It was held that in a case like the 
one it was open to the plaintiff to apply to 
continue the suit in forma pauperis and the 
court took the view that it was difficult to seo 
how Rules 2 and 3 of Order XXXII can 
apply to a case like that and they elaborated 
this view by pointing out that already there 
was a plaint registered and numbered, con- 
taining all the allegations which made it ob- 
vious that it was not possible to comply with 
the provisions contained in Rules 2 and 3 
of Order XXXII and that in the circumstan- 
ces the court is competent to allow in exer- 
cise of its inherent power the party to con- 
tinue the suit in forma pauperis. 

7. Coming to more recent times the 
Mysore High Court in A. V. Krishnappa 
Reddy v. Venkatappareddy, AIR 1954 Mys 
148 expressed themselves simifarly. In the 
case. before them the suit was filed in the 
ordinary way followed by an application for 
permission to prosecute the suit in forma 
pauperis, There was an objection that the 
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application not being in proper form was 
liable to be rejected under R. 5, O. XXXI, 
Civil Procedure Code. This objection was 
overruled with the following observation: 

“The procedure in Rr. 2-8 is essentially 
meant for applications instituted in forma 
pauperis at the inception. When a suit has 
already been registered in the ordinary way, 
and leave is asked for at later stage, it is 
obviously unnecessary to include a plaint as 
required under Rule 2. The Court in the 
exercise of its inherent power should dispose 
of the application on merits after notice to 
the opposite side.” 

8 In sum, I hold that the application 
for permission to sue in forma pauperis was 


not liable to be rejected merely on the ground . 


that a separate plaint had been filed and its 
contents were not incorporated in the applica- 
tion inasmuch as there was substantial com- 
pliance with Rule 2 of Order XXXII. The 
petition is devoid of any merit and it is dis- 
missed with costs to the opposite party. 
Petition rejected. 





AM 1973 ALLAHABAD 61 (V 60 C 22) 
SATISH CHANDRA AND N. D. OJHA, JJ. 

Jairam Singh and others, Appellants v. 
Settlement Officer (Consolidation) and others, 
Respondents. 

Special Appeal No. 409 of 1966, DJ- 
11-8-1972 against Judgment of S. K. Verma, 
J., D/- 23-3-1966. 

Index Note: — (A) Tenancy Laws —~ 
U. P. Zamindari Abolition amd Land Re- 


-forms Act (1951), Section 176 — A decree 


passed in a suit for partition of a holding is 
without jurisdiction even though it is based 
upon a compromise and therefore mot bind- 
ing between the parties. 1971 RD 11 (AM, 
Relied om; (1897) ILR 24 Cal 725 GB) and 
AIR 1934 Pat 365, Distinguished. (Para 7) 


Imdex Note: — (8) Letters Patent (Al- 
lahabad), Clause 15 — A plea raising mixed 
question requiring several facts camnot be al- 
towed for the first time in the special appeal. 

(@ara 8) 
Cases Referred: Chronological Paras 
1971 RD 11 = 1970 All LJ 923, Nathu 
Singh v. Dular Singh i 
AIR 1934 Pat 365 = ILR 13 Pat 637, 
Radha Kishun v. Bhola Chaudhari 
(1897) ILR 24 Cal 725 = 1 Cal WN 
374 (FB), Jogodishury Debea v. 
Kailash Chundra Lahiry 6 

V. K. S. Chaudhari and B. B. P. Singh, 
for Appellant; R. N. Bhalla, Standing Coun- 
sel for Respondents. 

SATISH CHANDRA, J.:— This appeal 
arises out of a proceeding for partition of 
a holding held by the consolidation authori- 
ties. 

2. Admittedly, the appellant held one 
third share in the holding in dispute; one 
A e EP NS re RA Oc A 
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third was held by respondents Nos. three and 
four while the remaining one third was held 
by Appellants Nos. 2 to 5. The consolida- 
tion authorities proceeded to partition this 
holding in accordance with the admitted 
shares, after ignoring a decree dated 9th 
March, 1956, passed by the civil court in a 
suit (No. 892 of 1955) filed under Section 176 
of the U. P. Zamindari Abolition and Land 
Reforms Act (hereinafter referred to as the 
Act) for the division of this very holding. 
The Settlement Officer (Consolidation) held 
that since the civil court decree had not been 
enforced inasmuch as the final decree had 
not been passed by the revenue court the 
same had no binding effect. The Settlement 
Officer (Consolidation) confirmed the actual 
division of the holding made by the Conso- 
lidation Officer. 

_ 3  Agegrieved appellant No. 1 insti- 
tuted a writ petition in this Court. The prin- 
cipal argument raised before the learned 
Single Judge was that the previous partition 
decree was binding on the parties. This plea 
was repelled and the writ petition was dis- 
missed. f 

4. In present appeal, Mr. V. K. S. 
Chaudhary, learned counsel for the appel- 
lants has urged that the civil court decree was 
binding. In 1955, when the suit for parti- 
tion under Section 176 of the Act was insti- 
tuted the matter was governed by Sections 176 
to 182-B of the Act. Dealing with these 
provisions a Division Bench of this Court in 
Nathu Singh v. Dular Singh, 1971 RD 11 
held that the prescribed procedure was that 
a suit for partition was to be instituted in a 
civil court. The civil court was to grant a 
preliminary decree indicating the shares of 
the parties in the holding in dispute. After 
that its jurisdiction was exhausted; and the 
matter had to be sent to the Collector for 
drawing up a final decree. It was held that 
the civil court had no jurisdiction to pass the 
final partition decree, that was a matter fall- 
ing entirely within the jurisdiction of the Col- 
lector. 

5. In the present case we find that 
soon after the institution of the suit in the 
civil court the parties filed a compromise 
praying that the parties to the suit may be 
allotted shares in accordance with that com- 
promise. The compromise mentioned the 
plots which the parties agreed to be allotted 
to each branch; and it appears that the civil 
court passed a decree in terms of the compro- 
mise. It is apparent that the matter was 
never sent to the Collector for final partition 
of the holding or separation of the shares 
and for passing a decree in terms of the 
compromise application. In view of the Divi- 
sion Bench decision in Nathu Singh’s case, 
1971 RD 11 the decree passed by the Civil 
Court will be without jurisdiction and so not 
operative or binding between the parties. 

6. Learned counsel for the appellants, 
however, relied upon a Full Bench decision in 
Jogodishury Debea v. Kailash Chundra 
Lahiry, (1897) ILR 24 Cal 725 (FB) and 
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urged that where no division of revenue is 
sought for, the civil court can grant a decree 
for partition and a decree for possession in 
respect of a share. Reliance was also placed 
upon Radha Kishun v. Bhola Chaudhuri, 
AIR 1934 Pat 365 where it was held that 
Section 54, Civil Procedure Code does not 
apply to a suit for partition of a revenue 
paying estate when no separate allotment of 
revenue is asked for. The principle laid down 
in these decisions is that if the suit did not 
involve the separation of the land revenue 
the matter need not go to the Collector and 
such a suit for partition would be exclusively 
decided by the civil court. Assuming that 
this is the correct situation in law, the posi- 
tion in the present case is different. The suit 
under Section 176 of the Act is governed by 
the statutory provisions contained in Sec- 
tions 176 to 182-B. 

Section 182-B provides: 

“Subject to the provisions of Sections 178 
to 182 the division of a holding or the sepa- 
tation of the share therein of a bhumidhap 
or sirdar shall be made by the Court in ac- 
cordance with the principles that may be. 
prescribed”. 

Rules 156 to 164 are the relevant rules in 
this behalf. 

Rule 156 provides: 

Sections 176 to 182. Division of Hold- 

ings — (1) A plaint for division of a hold- 
ing under Section 176 shall contain’ the parti- 
culars mentioned in clauses (1) to (6) of 
Rule 127 and the land revenue payable for 
the holding. 
This would show that the plaint itself has 
to mention the land revenue payable in res- 
pect of the holding which is sought to be 
partitioned. Rule 158 provides: 

“In making a division to which sub-cec~ 
tion (1) of Section 178 does not apply the 
provisions contained in rules 127 to 132 
shall apply mutatis mutandis.” 

7. The present is not a case covered 
by Section 178 of the Act which applies to 
the cases of division of a holding the aggre- 
gate area of which does not exceed three and 
one-eight acres. To the facts of the present 
case Rules 127 to 132 are applicable. Rule 157 
says that 
ae Before making a division the court 
S. cee 

(a) determine separately the share of the 
plaintiff and each of the other co-tenure- 
holders, 

(D) scvncceigscets eseese senses areare 

- (c) make valuation of the holding os 
holdings in accordance with the rent-rate ap- 
plicable to each plot in the holding, and 

(d) Determine separately the value of the 
share of the plaintiff and each of the other 
co-tenure-holders.” 

Under this rule the share of each co-fenure- 

older is determined and its valuation is 
fixed. It is thus clear that in view of these 
statutory provisions a suit for the division of 
ia holding under Section 176 of the Act, ex- 
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pressly involves division of the land revenue; 
payable on the holding. The plaintiff has no 
choice in the matter. If he wants to avoid 
the separation of the land revenue of the 
holding, the suit could not be validly dec- 
reed. In this view of the matter it is clear 
that the decisions of the Calcutta High Court 
and Patna High Court are not applicable to 
a suit under Section 176 of the Act. In view 
of the Division Bench decision of our Court 
mentioned above the civil court had no juris- 
diction to pass the final decree even though 
it was based upon a compromise between the 
parties. That decree was without jurisdiction 
and hence not enforceable. 

 & In the next place it was submitted 
that the compromise application which was 


-the subject-matter of the decree would ope- 


tate as a family arrangement. This is a 
mixed question, requiring several facts. No 
such plea was taken at any stage. Even a 
copy of the compromise application has not. 
been annexed with the writ petition. We do 
not know its contents. There is no allega- 
tion in the writ petition that there was any 
pre-existing dispute between the family mem~ 
bers which was settled by the compromise. 
The compromise for partition cannot as a 
matter of law operate as a family arrange- 
ment. In the circumstances, the appellants 
cannot successfully raise this plea for the 
first time in the special appeal. 

9, It was next urged that in title pro- 
ceedings under the U. P. Consolidation of 
Holdings Act the matter had gone to the 
Deputy Director of Consolidation and he 
held that the partition decree passed by the 
civil court was binding. It is well settled that 
in order to establish a plea of res judicata it 
is necessary to file a copy of the decree or 
judgment on which such a plea is based. 
The copy of the judgment of the Deputy 
Director of Consolidation has not been filed 
and as such this plea cannot be entertained, 
Reference has been made to a passing obser- 
vation in the judgment of the Settlement Offi- 
cer (Consolidation) that “even the learned 
Deputy Director in his judgment has held 
that the decree had the binding effect on the 
contesting parties’. But that cannot consti- 
tute a valid basis for the plea of res judicata, 
for the additional reason that this point was 
not taken as such in the writ petition or in 
the grounds of appeal. It is noticeable that 
the Settlement Officer (Consolidation) did not 

imself accept the plea that the partition 
decree was binding. If the plea had been 
taken at the appropriate stage the parties may 
have produced material and alleged facts in 
rebuttal. . 

10. In the end Mr. Chaudhury urged 
that the consolidation authorities have made 
a mistake of calculation in making allotment 
of chaks. This again is a point which does 
not appear to have been raised before the 
learned Single Judge and we cannot enter- 
tain it for the first time in special appeal. If 
there was any error in the calculation of the 


shares it was always open to the parties to 





vw 


1973 


approach the Settlement Officer and ask him 
ib comand that mistake if the mistake is 
clerical or accidental in nature. 


14. The various points raised in sup- 
port of this appeal fail The appeal is ac- 
cordingly dismissed with costs. 

Appeal dismissed. 
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- J. S. TRIVEDI, J. 


Budhan, Appellant v. Lala Harbans Lal 
and others, Respondents. 


Second Appeal No. 4044/1965, DJ- 9-8- 
1972. 


Index Note: — (A) Civil P. C. (1908), 
Order 41, Rule 22 — Where the respondent 
in his cross-objection which, is mot directed 
against the appellant is urging that the decree 
passed against the appellant should be gramted 
in his favour instead of co-respomdent, the 
cross-objection is mot maintaimable. AIR 
1963 SC 1516, Relied on. @aras 8, 19) 


Index Note: — (@B) Civil P. C. (1998), 
Order 41, Rule 33 — The applicability of 
Rule 33 does not arise where the appeal was 
confined against the finding that there had 
been a genuine agreement executed by the 
appellant with the respondent and the appel- 
lant was not seeking any relief against other 
respondents. AR 1963 SC 1516, Distinguish- 
ed. @ara 12) 

Index Note: — (C) Civil P. C. (1908), 
Section 11 — Where the trial court has con- 
solidated two suits having common issues and 
decided on merits and there are two appeals 
therefrom which are also dismissed with the 
result that the trial courts decision stands 
confirmed, the decision of the appeal court 
will be res judicata. AIR 1966 SC 1332, Fol- 
lowed; AIR 1969 All 504 (FB), Distinguish- 
ed. (@ara 18) 

Index Note: —— (D) Contract Act (1872), 
Section 10 — Im case of contracts the ques- 
tion for consideration is whether a person has 
entered into contract in his behalf or on be- 
half of somebody else amd therefore benami 
is not strictly applicable to contracts. 


(ara 20) 

Cases Referred: Chronclogical Paras 
AIR 1970 Mad 76 = (1969) 1 Mad 
LJ 241, Kathoom Bivi Ammal v. 

Arulappa Nadar ; 14 
AIR 1969 Delhi 126, Shri Krisbna 

Gopal v. Haji Mohammad Muslim 9 


AIR 1969 All 504 = 1968 All LJ 1047 
(FB), Jai Narain Har Narain v. L. 
Bulagi Das Munna Lal 14, 15 

AIR 1966 SC 1332 = (1966) 3 SCR 
300, Sheodan Singh v. Daryao Kun- 


war 16, 
AIR 1965 Pat 463 = 1965 BLIR 193, 

Ram Narayan Pandey v. Kedar Nath 

Tewari 21 
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AIR 1964 Orissa 141 = ILR (1963) 
Cut 935, Shridhar Ghose v. Hari- 


Mohan Sahu 

AIR 1963 SC 1516 = (1964) 1 SCR 
980, Pannalal v. State of Bombay 5, 7 

AIR 1963 Pat 146 = 1963 BLJR 169, 
Nathuni Mishra v. Mahesh Misra 

AIR 1962 SC 338 = (1962) 3 SCR 
759, Badri Narayan Singh V. Kam- 
deo Prasad Singh ‘ 

AIR 1962 Orissa 141 = ILR (1961) 
Cut 690, Khetramohan Baral v. Rasa- 
nanda Misra 

AIR 1958 Punj 63 = ILR (1957) Punj 
1629, Parduman Singh v. State of 


Punjab 
AIR 1950 Mad 379 = (1950) 1 Mad 
LJ 54 (FB), Vadlamudi Venkatesh- 
__warlu v. Ravipati Pamamma 
1949 All WR 368, Qazi Nazeerul Hasan 
v. Mahabir Singh 
AIR 1926 All 582 = 24 All LJ 694, 
Debi Chand v. Prabulal 
(1878-1880) ILR 2 All 651, Ganga Pra- 
sad v. Gajadhar Prasad 
S. K. Tiwari, B. D. Mandhyur and V. S. 
Saxena, for Appellant; K. C. Saxena, A. 
Banerji, K. B. L. Gaur, P. D. Kausik and 
S. P. Srivastava, for Respondents. 


JUDGMENT :—- Budhan and Ramji 
Lal executed an agreement to sell the pro- 
perty in dispute in favour of Ved Prakash 
son of Harbans Lal on 13-9-55. On 1-3-62 
Suit No. 65 of 1962 was filed by Ved Pra- 
Kash for specific performance of the contract 
of sale. It was stated by him that the afore- 
said two persons had agreed to sell the plots 
in dispute for a sum of Rs. 200/- and that 
a sum of Rs. 50/- was advanced as earnest 
money. The sale deed was to be executed 
after they had won the case that was pend- 
ing in the Hon’ble High Court. The case 
was won of 27-11-61. It was also alleged 
that the aforesaid defendants bad subse- 
quently entered into some agreement with 
Sri Ram Kar Prasad and Narendra Kumar 
who were arrayed as defendants 3 and 4. 
Ramji Lal who was defendant No. 1 ad- 
mitted the plaint allegations. Budhan who 
was defendant No. 2 denied the execution 
of the agreement and stated that the sum 
of Rs. 50/- was borrowed from Harbans Lal 
and he never entered into any agreement to 
sell the property in dispute. 

2. _ Another suit No. 89 of 1962 was 
filed by Harbans Lal on 27-3-62 for specific 
performance of the contract in his favour 
with the allegation that the contract was 
entered by him and the name of his son 
Ved Prakash was got entered under the ad- 
vice of some legal experts. 


3. The two suits were consolidated 
and suit No. 89 of 1962 was treated as the 
leading suit. The trial Court held that the 
agreement of-sale was entered into between 
Budhan and Ramji Lal on the one hand and 
Harbans Lal on the other hand. Suit No. 65 
of 1962 filed by Ved Prakash was conse- 
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quently dismissed whereas suit No. 89 of 
1962 filed by Harbans Lal was decreed. Ag- 
grieved by the judgment and decree of the 
trial Court Ved Prakash filed Civil Appeal 
No. 41 of 1964. Budhan also filed an appeal 
against the decree and this appeal was num- 
bered as Appeal No. 58 of 1964. Both the 
appeals were dismissed by the lower appel- 
late Court on 14-4-64. Second Civil Appeal 
No. 4044 of 1965 was then filed in this 
Court by Budhan against the decree for 
specific performance passed in favour of 
Harbans Lal. No appeal was filed by Ved 
Prakash. A Cross Objection has been filed 
by Ved Prakash in the appeal of Budhan. 
Budhan compromised with plaintiff respon- 
dent Harbans Lal and his appeal was there- 
after dismissed on the basis of the compro- 
mise. The cross objection filed by Ved Pra- 
kash has come up for hearing. A preliminary 
objection has been raised by the appellant 
and by the counsel for the respondent Har- 
bans Lal about the maintainability of the 
cross objection. Their contention is that the 
suit for specific performance filed by Ved 
Prakash having been dismissed and an ap- 
peal too being dismissed it is not open to 
Ved Prakash to challenge by a Cross Ob- 
jection the decree obtained by Harbans Lal 
in suit No. 89 of 1962. To be more specific 
the contention is that the remedy available 
to Ved Prakash was to file a Second Civil 
Appeal against the judgment and decree of 
the lower appellate Court dismissing his 
suit. It is further contended that Budhan 
had denied the agreement and his appeal 
was confined against the finding that there 
had been a genuine agreement executed by 
him. A Cross Objection by Ved Prakash 
that the decree for specific performance 
should be passed in his favour instead of 
Harbans Lal is not maintainable specially 
when the said relief could not be granted 
in the suit and the suit of Ved Prakash 
stands dismissed. ` 

4. Learned counsel for the appellant 
on the other hand has contended that the 
Cross Objection can be filed against the 
interest of the appellant as well as against 
the interest of the co-respondent. According 
to him the language of Order 41, Rule 22, 
C.P.C. does not exclude the filing of the 
- Cross Objection against a co-respondent. I 
have heard the learned counsel for the par- 
ties at some length. Order 41, Rule 22 au- 
thorises a respondent to file an objection 
from any part of the decree in respect of 
matters which he could have taken by way 
of appeal. The Cross Objections are in the 
nature of an appeal by the respondent. If 
it is by way of an appeal by the respondent 
the Cross Objection principally should be 
directed against the appellant. There has 
been divergence of opinion amongst the 
various High Courts on the right of filing 
. a Cross Objection against a co-respondent. 
The law now has been settled that as a gene- 
ral rule the right of respondent to urge 
Cross Objections should be limited against 
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the appellant and that it is only in excep- 
tional cases that a respondent can be per- 
mitted to urge a Cross Objection as against 
other respondents. 

5. In Panna Lal v. State of Bombay, 
AIR 1963 SC 1516 it was laid down that: 

“Order 41, Rule 22 permits, as a gene- 
ral rule, a respondent to prefer an objection 
directed only against the appellant and it is 
only in exceptional cases, such as where the 
relief sought against the appellant in such 
an objection is inter-mixed with the relief 
granted to the other respondents, so that 
the relief against the appellant cannot be 
granted without the question being reopened 
between the objecting respondent and other 
respondents, that an objection under O. 41, 
R. 22 can be directed against the other res- 
pondents. The use of the words “cross ob- 
jection” in Order 41, Rule 22 expresses un- 
Mistakably the intention of the legislature 
that the objection has to be directed against 
the appellant. That the legislature also want- 
ed to give effect to the view that in excep- 
tional cases an objection can be preferred 
by a respondent against a co-respondent is 
indicated by the substitution of the word 
“appellant” in the third paragraph by the 
words “the party who may be affected by 
such objection.” 


6. The Cross Objection against a 
co-respondent is thus permissible only where 
the relief sought against the appellant is 
inter-mixed with the relief granted to other 
respondents. The above case is also referred 
for the grant of a relief. under Order 41, 
Rule 33. At present I am only considering 
whether the relief claimed by Ved Prakash 
in his Cross Objection can be said to be a 
relief sought against the appellant and is 
inter-mixed with the relief granted to other 
respondents. The facts of each case will be 
determined to determine whether the Cross 
Objection by a respondent against another 
co-respondent is maintainable. 


7. The facts of Panna Lal’s case, 
AIR 1963 SC 1516 (supra) were that Panna 
Lal on the basis of three contracts had filed 
a suit for recovery of the money. The suits 
were filed with the allegation that the De- 
puty Commissioner had sanctioned the rates. 
The suits were filed initially against the 
State of Madhya Pradesh and the Deputy 
Commissioner, Bhandara. The suits were 
contested by the State of Madhya Pradesh 
on the ground that the contracts were not 
made on behalf of the State Government. 
The triail Court decreed the suits in part 
against the State of Madhya Pradesh and 
dismissed the suit against other defendants. 
In appeal the State of Madhya Pradesh was 
substituted by the State of Bombay. The 
High Court dismissed the suits of the plain- 
tiff holding that the contracts not having been 
entered in a form as required under Section 
175 (3) of the Government of India Act 
were not enforceable against the State Gov- 
ernment. A relief to file Cross Objection for 
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a decree against the Deputy Commissioner 
personally was also disallowed by the High 
Court. Panna Lal then went in appeal to 
the Hon’ble Supreme Court. The Supreme 
Court on the facts of the case held that the 
plaintiff was not competent to file Cross 
Objection directed against other defendants 
who were co-respondents. The Supreme 
Court, however, remanded the case to the 
High Court for deciding whether relief 
should be granted to. the plaintiff under 
Order 41, Rule 33, C.P.C. That case instead 
of helping the appellant goes to support the 
respondent’s contention. The respondent in 
his Cross Objection is. not challenging that 
no decree can be granted against Budhan, 


‘the appellant, but his contention is that in- 


stead of granting the decree in favour of 
Harbans Lal the decree should be granted 
fn his favour. 


8. Learned counsel for the appellant 
bas contended that under sub-clause (3) of 
Order 41, Rule 22, C.P.C. a party affected 
has to be given a notice of the objection 
and from this his inference is that the scope 
of Cross Objection is unlimited and is en- 
Jarged. I am not prepared to accept this 
contention of the learned counsel for the 
appellant. Issuing of a notice to.a party 
affected is in conformity with the rules of 
natural justice and this provision was neces- 
sary in those cases where the relief sought 
against the appellant was inter-mixed with 
the relief granted to the other respondent 
eg. in suits for dissolution of partnership 
and accounts it is open to any respondent 
to prefer Cross Objection against a co-res- 
pondent on any item in dispute between 
them. In the same way in a suit for parti- 
tion, it is open to a co-respondent to chal- 
A party may 
content himself with the decree but where 
he is dragged there by some party and his 
right is Jikely to be affected the failure to 
give the right of Cross Objection against a 
co-respondent is likely to cause great in- 
justice and is likely to preclude the appel- 
late Court from adjusting the equities be- 
tween the parties, 


9. Learned counsel for the respon- 
dent has relied on the following cases in 
support of his contention that where the 
Cross Objection is not directed against an 
appellant a Cross Objection against a co- 
respondent simpliciter would not be main- 
tainable:— 


(1) Debi Chand v. Prabhu Lal, AIR 
1926 All 582. ; 

(2) Ganga Prasad v. Gajadhay Prasad, 
(1878-1880) ILR 2 All 651; 

(3) Vadlamudi Venkateshwarlu v. Ravi- 
pati Pamamma, AIR 1950 Mad 379 (FB); 

(4) Badri Narayan Singh v. Kamdeo 
Prasad Singh, AIR 1962 SC 338; 

(5) Nathuni Mishra v. Mahesh Misra, 
AIR 1963 Pat 146; 

1972 ANJA TT G19 
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(6) Shridhar Ghose v. Harimohan Sahu, 
AIR 1964 Orissa 141; 

(7) Shri Krishna Gopal v. Haji Mobam- 
mad Muslim, AIR 1969 Delhi 126. 

10. By his Cross Objection Ved Pra- 
kash is not seeking any relief against the 
appellant but his contention is that the dec- 
ree that has been passed against the appel- 
lant should be passed in his favour instead 
of Harbans Lal. The principle laid down 
in the cases do not bring this case within 
the exception and the Cross Objection of 
Ved Prakash, therefore, is not maintainable. 

ii. The next contention of tho 
Jearned counsel for the appellant is that even 
if the Cross Objection is not maintainable, 
he is entitled to a decree under Order 41, 
Rule 33, C.P.C. Reliance has been placed by 
him on Panna Lal’s case (supra) where thein 
Lordships invoked the aid of Order 41, Rule 
33, C.P.C. against the Deputy Commissioner, 
Bhandara. The facts of that case are quite 
distinguishable. There the suit was by the 
plaintiff against the State and the Deputy 
Commissioner, Bhandara. His suit against 
the State was decreed by the trial Court. In 
appeal his suit was dismissed. In second 
appeal before the Hon'ble Supreme Court 
the Deputy Commissioner, Bhandara was a 
party. The suit was on the basis of a con- 
tract executed by Deputy Commissioner, 
Bhandara. The decree against the State was 
refused on account of non-compromise of 
Section 175 (3) of the Government of India 
Act. It was, however, held that the goods 
were supplied by the plaintiff and the ques- 
tion before their Lordships of the Supreme 
Court was whether the trial Court ought to 
have passed a decree against the Deputy 
Commissioner personally. It was in those 
circumstances that the Supreme Court re- 
manded the case to the High Court for de- 
ciding whether on merits and in exercising 
powers under Order 41, Rule 33, C.P.C. a 
decree should be granted against the Deputy 
Commissioner or not. 


12. In the instant case the appellant 
is not seeking any relief against Ved Pra- 
kash. His appeal is that the decree granted 
in favour of Harbans Lal is bad because 
there had been no agreement of sale. The 
applicability of Order 41, Rule 33, there- 
fore, does not arise. The rule empowers the 
Court to pass appropriate orders in the ends 
of justice and it does occur at times where 
some persons appeal and others do not that 
the Court is put in a position of making 
impossible, contradictory or inequitable 
orders. It is in those conditions that the 
Court is given a power to pass a decree in 
favour of persons who have not even ap- 
proached. The normal rule is that the party 
who is aggrieved by the decree has to file an 
appeal within the time allowed but there 
are some exceptions to this rule and under 
Order 41, Rule 33, C.P.C. the appellate 
Court is given power to interfere where as 
a result of interference in favour of the ap- 
pellant it becomes necessary to readjust the 
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Tights of other parties or where the question 
is one of settling mu rights and obliga- 
tion or where the relief prayed is single and 
indivisible but is claimed against number of 
persons. The appellant in the instant case, 
is, therefore, not entitled to invoke the. aid 
of Order 41, Rule 33, C.P.C. 


13. The next point urged by the 
learned counsel for the appellant is that the 
principle of res judicata will not apply and 
the dismissal of his suit will not affect his 
right to challenge the decree of the appellate 
Court dismissing his suit. 

14. Reliance has been placed by him 
on :— 

(1) Jai Narain Har Narain v. L. Bulaqi 
Das L. Munna Lal, AIR 1969 All 504 (FB); 

. (2) Kathoom Bivi Ammal v. Arulappa 
Nadar, AIR 1970 Mad 76; 

(3) Khetramohan Baral 
AIR 1962 Orissa 141; 

(4) Parduman Singh v. State of Punjab, 
AIR 1958 Punj 63; 

(5) Qazi Nazeerul Hasan v. 
Singh, 1949 All WR 368. 

15. In AIR 1969 All 504 (FB) (supra) 
the majority observation of the Full Bench 
is: 


v. Basananda, 


Mahabir 


“That the result of consolidating the 
two suits were to combine the controversies 
in the two suits into a single controversy 
and a single proceeding.. Since the only com- 
mon judgment in the proceeding had been 
put in jeopardy by being appealed against 
it was not a matter finally decided so as to 
attract the bar under Section 11.” 


16. Learned counsel for the respon- 
dent on the other hand has contended that 
the general observation of the Full Bench is 
against Sheodan Singh v. Daryao Kunwar, 
he 1966 SC 1332 wherein it was laid down 

at: 


“Where the trial Court has decided two 
suits having common issues on the merits 
and there are two appeals therefrom and 
one of them is dismissed on some prelimi- 
nary ground, like limitation or default in 
printing, with the result that the trial Court’s 
decision stands confirmed, the decision of 
~ the appeal Court will be res judicata and 
the appeal Court must be deemed to have 
heard and finally decided the matter. In 
such a case the result of the decision of the 
appeal Court is to confirm the decision of 
the trial Court given on merits, and if that 
is so, the decision of the -appeal Court will 
be res judicata.” 

17. The facts of the Full Bench case 
are distinguishable from the facts of this 


case and Sheodan Singh’s case, AIR 1966 ` 


SC 1332 (supra). The facts before the Full 
Bench were that two suits were consolidat- 
ed and decided by a common judgment. An 
appeal in one suit was filed in the Court of 
District Judge whereas in another in the 
High Court. The appeal before the District 
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Judge was disposed of earlier and when the 
appeal against the other case came up be- - 
fore the High Court for hearing, it was con- 
tended that the decision of the District Judge 
operated as res judicata and it was in that 
context that the Full Bench remarked that 
the appeal against the decree which was 
pending in the High Court was not barred 
by res judicata. 


18. The facts of the present case are 
similar to Sheodan Singh’s case (supra) and 
Ved Prakash’s claim having been distinctly 
negatived in his appeal and the decision 
having become final it is not open to him 
to reagitate the matter by filing a Cross Ob- 
jection. Even if for a moment it is accepted 
that the decision of his appeal will not ope- 
rate res judicata against him, it having been 
held by me that he had no right to file Cross 
Objection, he is not entitled to any relief. 


19. - Lastly it is contended by the 
learned counsel for the appellant that a plea 
for benami could not be raised in a suit for 
specific performance. He has drawn my at- 
tention to Section 27 of the Specific Relief 
Act which is in the following words:— 

“Except as otherwise provided by this 
Chapter, specific performance of a contract 
may be enforced against — 

(a) either party thereto; 
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20. “By either party” his interpreta- 
tion is “by the party mentioned in the deed 
itself”. A benami transaction is one in which 
the real owner of the property allows it. to: 
appear in the name of an ostensible owner 
who has no interest at all in that property. 
A benamidar is only a name lender or an 
alias for the real owner and when the bena- 
midar is in possession of the property stand- 
ing in his name he is in a sense a trustee 
for the real owner. Hence benami is not 
strictly applicable to contracts because in 
the case of contracts the question for con- 
sideration is whether a person had entered 
into the contract in his behalf or on behalf 
of somebody else. The question, therefore, 
in the instant case is whether the contract 

entered into was on behalf of Harbans Lal 
or not. 


21. Lastly it has been contended that 
under Section 92 of the Evidence Act Har- 
bans was not competent to contend that 
he was the contracting party when the con- 
tract stood embodied in a document. This 
plea also was not agitated at any point of 
time. Moreover, as remarked in Ram Nara- 
yan Pandey v. Kedar Nath Tewari, AIR 
1965 Pat 463 that: 


“The reference to the “terms” of a con- 
tract in Sections 91 and 92 does not extend 
to the parties to the contract. What is ex- 
cluded by Section 92 is oral evidence de- 
signed to contradict, vary, add to or sub- 
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tract from the terms agreed upon by the 
parties, and not as to who are the real con- 
tracting parties.” oe 
22. In view of my finding that the 
Cross Objection is not maintainable and the 
respondent is not entitled to a relief by in- 
voking the aid of Order 41, Rule 33, C.P.C. 
the Cross Open er to Rag dismissed and 
is accordingly dismissed with costs. : 
Cross objection dismissed. 


rn 
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_ dissenting):— On the dismissal of a suit in 
default the attachment before judgment au- 
tomatically ceases and it is not revived on 
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Hazi Iqbal Ahmad, for Appellant; K. 
C. Agrawala, for Respondents.. 


TRIVEDI, J. (for himself amd om be- 
half of Singh, J.):— This plaintiffs second 
Civil Appeal has been referred to the Full 
Bench on account of the importance of a 
question of law involved in the case. The 
qusetion involved is’ whether on the dismis- 
sal of a suit in default the attachment be- 
fore judgment automatically lapsed and a 
fresh attachment was necessary on the res- 
toration of the suit, or whether on the res- 
toration of the suit the attachment previous- 
ly made is revived or is survived. 

2. Smt. Muradan and her husband 
Nasib Ullah had purchased a house on 16-1- 
47. The plaintiff-appellant had filed a suit 
for recovery of certain sum of money 
against Nasib Ullah in the year 1951 and 
on an application made got the half share 
of Nasib Ullah in the house attached before 
judgment on 11-11-51. The suit was there- 
after dismissed for default but was subse- 
quently restored and ultimately decreed. In 
execution of the decree the half share of 
Nasib. Ullah was sold and purchased by the 
plaintiff-appellant. The sale was confirmed 
on 28-10-59. The appellant claimed to have 
taken possession on 6-5-60. 


3. The contesting § defendant-res- 
pondent Karim Bux claimed to have acquir- 
ed Nasib Ullah’s share in the house under 
a sale deed dated 4-8-53. This sale deed was 
executed ‘after the restoration of the suit. 
The defendant Karim Bux’s contention was 
that on the disinissal of the suit in default 
the attachment before judgment lapsed and 
since no fresh attachment was made the sale 
affected by Nasib Ullah on 4-8-53 remained 
unaffected and Nasib Ullah thereafter was 
not left with any subsisting title to or inte- 
rest in the house which could have been 
sold in execution of the decree passed in 
appellant’s favour. The contention of the 
respondent was repelled. by the trial Court 
but upheld by the lower appellate Court 
hence this second Civil Appeal. 


4. ‘Order 38, R. 6 of the Civil Proce- 
dure Code authorises a Court to attach be- 
fore judgment the property of the defendant 
in case the Court is satisfied that the defen- 
dant in order to delay or defeat the execu- 
tion of a decree that may be passed against 
him is about to remove or dispose of his 
property and has failed to furnish the re- 
quired security. Order 38, Rule 9 is the 
subject-matter of interpretation which is in 
these words:—~ 

“Where an order is made for attach- 
ment before judgment, the Court 
shall order the attachment to be 
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withdrawn when the defendant furnishes 
the security required, together with security 
for the costs of the attachment, op when the 
suit is dismissed.” 

5. The contention of the plaintiff- 
appellant is that Order 38, Rule 9 contem- 
plates a specific order of withdrawal of at- 
tachment and so long that specific order of 
withdrawal of attachment is not passed the 
attachment continued and the transfer in 
favour of defendant-respondent No. 1 was 
-of no effect. It is admitted that in the in- 
stant case there was no specific order of 
temoval of attachment. Reliance has been 
placed: by the learned counsel for the ap- 
pellant on Thampi Muhammad Abdulkhadiv 
y. Padmanabha Pillai Parameshwaran Pillai, 
AIR 1952 Tav-Co 414 (FB) wherein it has 
been laid down that: 


“An attachment before judgment which 
ceased to be in force with the dismissal of 
the suit will revive when the decree dismis- 
sing the suit is subsequently reversed and 
a decree in the plaintiff’s favour is passed, 
even by the same court or by a superior 
Court and this revival will be in force from 
the date on which the attachment before 
judgment is effected as provided for in the 
Civil Procedure Code.” 


6 Reliance has also been placed by 
him on Namagiri Ammal v. Muthu Velappa 
Goundan, AIR 1928 Mad 940, but that case 
has been overruled in Balaraju Chettiar v. 
Masilamani Pillai, ATR 1930 Mad 514 (FB) 
and it was held that on a dismissal of a suit 
an attachment before judgment necessarily 
ceases under Order 38, Rule 9 even though 
the Court does not pass an order withdraw- 
ing it. The observations of their Lordships 
of the Travancore-Cochin go to show that 
an order of attachment ceases with the dis- 
missal of the suit in spite of any express 
order. The doctrine of revival of the order 
is invoked for the continuance of the order 
after the decree is subsequently reversed. 
An attachment before judgment is in the 
nature of an interlocutory order and an 
extraordinary relief available to the plain- 
tiff even before his claim is adjudicated up- 
on normally cannot be allowed to subsist 
after the dismissal of the suit. Gopal Prasad 
v. Kashinath, ICR 42 All 39 = (AIR 1920 
All 356) has also been relied upon by the 
learned counsel for the appellant in support 
A his submission wherein it was laid down 

t 


“An order of the High Court restoring 
an attachment which has been raised by an 
order of an inferior Court relates back to 
the date when the attachment was first 
made, and its effect will be to invalidate a 
sale made when on the face of the record 
there was no subsisting attachment of the 
property sold.” 


7. That was a case where their Lord- 
ships were considering the effect of a High 
Court’s order under which the attachment 
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was restored with effect from a particulap 
date. The facts of that case are quite dis~- 
tinguishable. A distinction has also to be 
drawn in cases where the attachment is it- 
self in dispute in execution of a decree and 
where by an appellate order the order of 
the inferior Court is set aside. 


§ Examining the cases -propound- 
ing the different views it appears that most 
of the High Courts are of the opinion that 
an attachment before judgment ceases after 
the dismissal of the suit even though no ex- 
press order is passed. According to the 
majority view an attachment would termi- 
nate no sooner the suit is dismissed by the 
trial Court. The view of this Court through- 
out has been that an attachment before 
judgment ceases on the dismissal of the suit, 


9. In Ram Chand v. Pitam Mal, 
ILR 10 All 506 it was laid down that an at- 
tachment before judgment like a temporary 
injunction becomes functus officio as soon 
as the suit terminated. The observations of 
Hon’ble Mahmood, J. were based on an 
earlier Division Bench case of this Court in 
Chunni Kuar v. Dwarka Prasad, (1887) All 
WN 297, the Madras High Court in Bala- 
raju Chettiar’s case, ATR 1930 Mad 514 (FB) 
(supra) following the Allahabad view. 


10. The law laid down in Ram 
Chand’s case, (1888) ILR 10 All 506 (supra) 
has been followed by this Court in Dular 
Singh v. Ram Chander, AIR 1934 All 165 
and in Ghulam Dastgir v. Mohammad 
Amin, AIR 1937 All 682. A Division Bench 
of the Andhra Pradesh High Court in Ku- 
maji Sare Mal v. Kalwa Devadattam, AIR 
1958 Andh Pra 216 have dissented from the 
daa aca ‘view and have held 

ts 


“When once attachment is raised as a 
result of the dismissal of the suit by the 
trial Court it would not get automatically 
revived when the suit is decreed in appeal.” 

11. From the facts of that case it 
appears that the attachment was raised. 


12. The Full Bench of Mysore High 
Court in Gangappa v. Boregowda, AIR 1955 
Mys 91 (FB) while dissenting from the Tra- 
Bee High Court have laid down 

t: 


“An attachment before judgment is in 
the nature of an interlocutory order. It is 
an extraordinary relief granted to a plain- 
tiff even before his claim is adjudicated up- 
on and found to be true and if a suit is 
dismissed either for default or on its merits 
by the trial Court and the attachment before 
judgment has therefore to cease, he can cer- 
tainly have not as much grievance as a per- 
son who has obtained a decree and attached 
property of the judgment-debtor whose right 
to attached property has been questioned and 
decided in summary proceedings and which 
are made expressly subject to a decision in a 
regular suit. Moreover, it cannot also be 
urged that all interlocutory orders like say 
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those passed on applications for temporary 
injunction the operation of which would have 
to cease on the dismissal of a suit, would 
automatically be revived or can be deemed 
to be in force without any further orders by 
an appellate court or by the same Court after 
the suit is dismissed. To hold so would lead 
to obvious and real difficulties. It is not also 
as though the plaintiff in such a case has no 
remedy. He could always apply to the same 
Court if a suit which has been dismissed for 
default is restored to file or to an appellate 
Court which has also ample powers to grant 
an order of attachment before judgment 
under the provisions of Section 107 (2), Civil 
P. C.” 


13. The Bombay, Calcutta, Rangoon 


and Madhya Pradesh High Courts have fol- 


lowed the interpretation laid down in 
Chand’s case, (1888) ILR 10 All 506 (supra). 
In Chindha Rupla Patil v. Chhaganlal Shiv- 
lal, AIR 1928 Bom 545 a Division Bench of 
Bombay High Court took the view that under 
Order 38, Rule 9 the attachment before judg- 
ment must be considered to have been with- 
drawn when the suit was dismissed. In Abdur 
Rahman v. Amir Sharif, AIR 1918 Cal 39 
it was laid down by a Division Bench of the 
Calcutta High Court that: 


“An attachment before judgment comes 
to an end when the suit is dismissed. 

In order to avoid all possible doubt 
and difficulty, the Court should when dis- 
missing a suit make an order under O. 38, 
Rule 9 withdrawing the attachment before 
judgment. But even if an order directing 
withdrawal of attachment is not made, on 
the dismissal of the suit, the attachment be- 
fore judgment ceases to exist, and it does 
not revive when an appeal is lodged.” 


14, In another Division Bench of the 
Calcutta High Court Jyotish Chandra Sen v. 
Har Chandra Saha, AIR 1928 Cal 234 it 
was laid down that: 

“When a suit abates and comes to an 
end on the death of a party, the attachment 
before judgment dies with it.” 

15. A Division Bench of Rangoon 
High Court also in D. Manackjee v. R. M. 
N. Chettyar, AIR 1927 Rang 310 have gone 
to the extent of remarking that a surety is 
discharged upon the dismissal of the suit. In 
the case of surety the liability of a surety 
will depend on the terms of the surety bond. 
But the view of the Rangoon High Court 
is also in favour of the withdrawal of attach- 
ment before judgment on the dismissal of the 
suit. 


16. The Madhya Pradesh High Court 
in Madanlal Chhotelal v. Ramprakash Ghasi- 
ram, AIR 1963 Madh Pra 329 have dissent- 
ed from the Travancore Cochin’s view and 
have preferred the view of this Court and 
Other High Courts. It was laid down by 
them that:— 


“The attachment before judgment which 
terminates on the dismissal of the suit by the 
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trial Court, is not automatically revived by 
the fact that the appellate Court reversing the 
dismissal of the suit passes a decree in favoun 
of the attaching plaintiff.” 


17. The language of Order 38, R. 9 
no doubt is capable of both the interpreta- 
tions but the well-recognised rule of interpre- 
tation is that where the language is capable 
of two interpretations and where the section 
of the Act has received a judicial construc- 
tion and the said construction has long been 
acted on without any alteration in the statute, 
the interpretation so recognised and acted 
on is to be accepted on the principle of stare 
decisis because it is the general maxim that 
even a point of Jaw has been settled by decis 
sion it forms a precedent which is not after- 
wards to be departed from. The latter part 
of the rule which requires that the attach« 
ment shall be removed when the suit is dis- 
missed is either directory or mandatory. If 
it is directory the attachment is removed au- 
tomatically in spite of no order of the Court. 
If it is mandatory, then the duty of the Court 
is to pass an order and a party cannot be 
penalised where the consequences for the dis- 
missal appear to be the withdrawal of the 
attachment before judgment. The Lowen 
Appellate Court in these circumstances was 
right in upholding respondent No. 1’s claim 
based on the transfer in his favour and re« 
jecting the plaintiff-appellant’s contentions. 

18. This appeal, therefore, has no 
force and is accordingly dismissed but in the 
circumstances of this case costs shall be on 
patties. 

GULATI, Ju— 19. I have read the 
judgment prepared by brother Trivedi, J. 
but I regret I cannot subscribe to the view 
taken by him. 


20. The object of attachment before 
judgment as provided in Order 38, Rule 6, 
C. P. C. is to prevent defendant from delay- 
ing or defeating the execution of a decree 
that may ultimately be passed against him 
by removing or disposing of his property. In 
other words, this provision is meant to afford 
a protection to the plaintiff until his claim is 
finally decided. Where a suit is dismissed fop 
default, but is subsequently restored, the pro- 
tection must enure to his benefit during the: 
time between the date of dismissal and the 
application for restoration. If the attachment 
automatically lapses on the dismissal of the 
suit, he would lose such a protection and the 
defendant would be free to carry out his de- 
sign of defeating or delaying the decree which 
may ultimately be passed against him by 


putting the property out of the reach 
of the plaintiff by transfer, etc. 
In such a case even if the plain- 


tiff files an application . for restoration 
and simultaneously makes an application for 
attachment before judgment, the court will 
not be able to pass an order of attachment 
with retrospective effect so as to cover the 
gap between the date of dismissal and the 
date of filing the application. The same 
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would be the position if the suit is dismissed 
on merits. If the attachment lapses imme- 
diately on the dismissal of the suit, the plain- 
tif would be exposed to the risk between the 


period of dismissal of the suit and the filing © 


of the appeal. The appellate court may 
grant to the plaintiff interim relief by way 
of attachment before judgment from 
the wate of the filing of the ap- 
peal. But the appellate Court would 
also not be able to undo the mischief that. 
might have been done by the defendant 
during the interval. It is to guard against 
such an eventuality that O. 38, Rule 9 pro- 
vides that an order of attachment shall re- 
main in force even if the suit has been dis- 
missed, unless that order has been specifically 
withdrawn which normally would be done 
after notice to the plaintiff. If the order of 
attachment lapses without notice to him, the 
plaintiff would be helpless even if the suit 
is restored by the trial Court or is decreed 
on appeal. Order 38, Rule 9 has been 
couched in peremptory language and there 
appears to be good reason for its being 
so couched. The idea appears to be that 
when a suit is dismissed, the defendant 
should make an application to the Court for 
the withdrawal of the attachment and it 
would be in the discretion of the Court not 
to grant such an application until the period 
for filing an application for setting aside the 
ex parte order expires, or when the suit has 
been dismissed on merits, until the time for 
filing an appeal expires. Such a. course 
would obviate the difficulty I have pointed 


out above. It is true that some 
little inconvenience would be caus- 
ed to the defendant in applying for 
obtaining an express order of  with-. 


drawal of attachment when the plaintiff’s 
suit has been dismissed. But as against that, 
the loss caused to the plaintiff would be ir- 
reparable if the attachment lapses without 
specific order of the Court. Moreover, 
even if the order of attachment remains in 
force after the suit has been dismissed for 
want of specific order of withdrawal by the 
Court, it would not cause much injury to the 
defendant, because there would be no decree 
against him in satisfaction of which the pro- 
perty attached can be sold. Of course he 
might find some difficulty when he wants to 
dispose of the property. But that difficulty 
can be overcome by seeking an express 


order of withdrawal from the Court. If this ` 


procedure, is not followed, the plaintiff might 
suffer an injury for which there would be 
no redress. I do not think the legislature 
contemplated such a result. 

21. In the circumstances I see no 
reason why the mandatory language of 
Rule 9, Order 38 should be interpreted in a 
permissive or directory manner. For this 
reason I would prefer to follow the Full 
Bench decision of AIR 1952 Trav Co 414 
(FB). 


22. In the instant case the defendant 
had disposed of the house in question after 
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A.LR, ' 
the suit had been restored. Since no orden 
had been passed withdrawing the attachment, 
the same, in my opinion, continued and the 
transfer of the house during the pendency . 
of the suit was unauthorised. 


23. I would accordingly allow the 
appeal with costs. 
BY THE COURT 
24. In view of the majority opinion 
the appeal is dismissed. Costs on parties. 
Appeal dismissed. 
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K. B. ASTHANA, J. 

Kunwar Bhopal Singh and others, Appli- 
cants v. Sheoraj Singh and others, Opposite 
Parties. 

Pale Revn. No. 1169 of .1972, DJ- 23-10- 


Index Note: — (A) Civil P. C. (1908), 
Order 39, Rule 2 — Temporary injunction in 
suit for gaining control of management and 
administration of educational institutions —~ 
Grant of — Principles. (@ara 2) 

Brief Note: — (A) It is no doubt the 
Jaw that before a plaintiff is entitled to a 
temporary injunction he should establish a 
prima facie case, the irreparable injury ap- 
prehended and the balance of convenience in 
his favour. But it is always difficult to ba- 
lance all these considerations on the facts and 
circumstances of each case, especially in suits 
for gaining control of the management and 
administration of educational institutions 
where the personal interest of the parties in 
some tangible property does not come up for 
adjudication before the Court and at the 
same time the interest of many other persons 
not party to the suit are vitally affected. In 
such a case a pragmatic view better subserves 
the ends of justice rather than sticking to the 
consideration culled out from decided cases 
involving adjudication of personal rights in 
tangible property. (Para 2) 

A. D. Prabhakar, for Applicants; K. C, 
Agarwal, for Opposite Parties. 


ORDER:— I have heard the learned 
counsel for the parties. It is obvious from 
the facts of the case, as revealed by the mate- 
rial on record, that there are two factions in 
the body which manages the Kisan Inter Col- 
lege, Mohiuddinpur. There have been inter- 
necine differences and the usual story has 
been repeated in this Institution also that the 
rivalries amongst the members for securing 
power and position have culminated in the 
sordid state of affairs affecting prejudicially 
the students and the staff. It appears that 
the administration of the College was run at 
one time by Sri Bhopal Singh when some 
time in 1970 an award was given constituting 
the plaintifis as the committee of manage- 
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ment for a term of three years. This award 
was made a rule of the court. The Presi- 
dent of this committee was one Sri Tara 
Singh and the Manager Sri Sheoraj Singh. 
But the spirit of accommodation and mutual 
respect and regard for each other amongst 
the members does not seem to have lasted 
and immediately afterwards allegations and 
counter-allegations began to be made by the 
factional groups, resulting in deterioration of 
the administration. 

The Principal Sri M. B. Lal also became 
involved. It is alleged that on 27-8-1972 a 
Meeting of the general body was called at 
which the defendant-opposite parties were 
constituted as the new managing committee 
with Sri Bhopal Singh as President and Sri 
Khacheru Sharma as the Manager. A 
piquant situation then seems to have arisen. 
Two managing committees began to claim to 
be in effective control of the management. 
The plaintiff's committee on certain charges 
suspended the principal Sri M. B. Lal, pend- 
ing inquiry into his conduct. Naturally the 
defendant’s committee started sympathising 
with the Principal. The plaintiff committee 
then filed the suit, giving rise to this revision, 
against the Principal and the defendant com- 
mittee for a permanent injunction restraining 
the defendant from interfering with the 
management of the college. Pending the suit, 
the plaintiffs sought a temporary injunction 
in the terms as prayed for in the plaint. The 
learned Civil Judge, trying the suit found 
that the Principal, Sri M. B. Lal, was in ef- 
fective control of the office. He did not re- 
cord any definite finding as to which of the 
committees was in the effective control of the 
management. He, however, held that the 
plaintifis had not made out a prima facie 
case and the balance of convenience being in 
favour of the defendants refused to grant a 
temporary injunction. On appeal by the 
plaintiffs, the learned Additional District 
Judge held that the plaintifis had a prima 
facie case as they were legally under the 
award, which was made the rule of the court, 
in control of the management of the college 
and the plaintiff committee being empowered 


_ under the regulations to suspend the princi- 


pal pending inquiry into his conduct the 
action taken by the said committee against 
the Principal was prima facie legal. The ap- 
peal was allowed and a temporary injunction 
restraining the Principal and the defendant 
committee was directed to be issued. The 
Principal Sri M. B. Lal and the President of 
the defendant committee have now come up 
in revision. . 

2. There is no doubt in my mind that 
fn terms of the award which was made the 


rule of the Court the term of the plaintiff - 


committee will not expire before December, 
1973. It cannot be disputed that upto 20-8- 
1972 the plaintiff committee was in control 
of the management of the College. The dis- 
pute as to who is in effective management 
of the College, the plaintiff committee or the 
defendant committee, will relate to the period 
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after 20-8-1972, but the suit was filed imme- 
diately after the meeting of the general body 
as alleged by the defendants. However, from 
the facts on record it appears that the defen- 
dant committee started disbursing the pay 
and other expenses of .the College through 
its Manager Sri Khacharu Sharma. There 
is also an uncontroverted assertion that the 
grant-aid was received by the College through 
Sri Khacheru Sharma. The District Inspec- 
tor of School has not approved the action 
taken by the plaintiff committee in suspend- 
ing the Principal Sri M. B. Lal though, of 
course, there is no provision in the regula- 
tions to ask for the prior approval of the 
District Inspector of Schools for suspending 
a Principal or Teacher pending inquiry. Then 
it also appears that there was a hunger strike 
by some of the students protesting against 
the action of the plaintiff committee suspend- 
ing the Principal. All this shows that there 
prevails great unrest and resentment with the 
administration of this College. Even the pre- 
vious award which was made the rule of the 
court had-not satisfied the factions that exist- 
ed and the award appears to have been over- 
thrown. It is unfortunate. There appears to 
be a break-down in the leadership. The Prin- 
cipal Sri M. B. Lal seems to be an indirect 
victim of these factional fights which fact is 
borne out by the intervention of the District 
Inspector of Schools and the protest by the 
students. 


It is no doubt the law that before a 
plaintiff is entitled to a temporary injunction 
he should establish a prima facie case, the 
irreparable injury apprehended and the ba- 
lance of convenience in his favour. But it 
is always difficult to balance all these consi- 
derations on the facts and circumstances of 
each case, especially in suits for gaining con- 
trol of the management and administration 
of educational institutions where the personal 
interest of the parties in some tangible pro- 
perty does not come up for adjudication be- 
fore the court and at the same time the inte- 
test of many other persons not party to the 
suit are vitally affeeted. I have on previous 
Occasions in case of this nature given ex- 


‘pression to an opinion that a strict adherence 


to the settled principles for grant of interim 
injunction some times may not in the mat- 
ters of management of educational institu- 
tions meet the requirements of the situation. I 
think a pragmatic view in such matter better 
subserves the ends of justice rather than stick- 
ing to the consideration culled out from de- 
cided cases involving adjudication of perso- 
nal rights in tangible property. 


3. Here are two rival groups of per- 
sons each claiming to be in legal charge of 
the management of the College. Here is a 
Principal Sri M. B. Lal who is found by the 
trial court in effective control of his office. 
The main object of the College is to hold 
tutorial classes as prescribed and prepare 
students for public examinations. With this 
main purpose and teaching activity in the 
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College no member of the managing com- 
mittee is directly concerned. The educational 
activity in a College is entirely in the hands 
of the Principal and the teachers under the 
supervision of the Educational Inspectorate. 
Jt is this main activity of the College which 
has to be preserved so that the interest of the 
teachers and taught may not suffer. Pending 
the suit between these two rival groups the 
duty of the court is to see that the educa~ 
tional activity of the College does not suffer. 
Where are some charges against the Principal. 
How far they are serious is not a question 
with which the court is concerned at this 
stage but the Principal has been found to be 
in effective control of the College, I think 
he should continue effectively to remain in 
the office of the Principal and administer the 
institution as a Principal confined to his 
duties under the Intermediate Education Act 
and the regulations made thereunder. As re- 
gards the other affairs of the administration 
of the College. I think in the circumstances 
of the case the District Inspector of Schools 
should be in over all charge assisted by an 
advisory committee consisting of Sarvasri 
Bhopal Singh, Tara Singh, Sheoraj Singh and 
Khacheru Sharma. The District Inspector of 
Schools will have full powers as Chairman 
of the advisory committee to take indepen- 
dent decisions at his discretion in the inte- 
test of the College, its staff and students. 


4. The result is that this application 
in revision is partly allowed. The order of 
the court below is modified. The plaintiffs’ 
erpina for a temporary injunction against 
Sri M. Lal, defendant No. 1 in the suit, 
stands r while all defendants other 
than Bhopal Singb, defendant No. 2, and 
Khacheru Sharma, defendant No. 4 will re- 
main restrained from interfering with the 
management of the Institution. 


5. As far as the plaintiffs are con- 
cerned, I have already appointed Sri Sheoraj 
Singh as one of the members of the advisory 
committee. Any suggestion which any of the 
plaintiffs wants to make in regard to the 
efficient management of the Institution may 
be conveyed through Sri Sheoraj Singh to the 
District Inspector of Schools and none of the 
plaintiffs will actively interfere with the 
Management, The Principal Sri M. B. Lal, 
if the District Inspector of Schools so desires, 
will act as the Secretary of the advisory com- 
mittee. 


6. There will be no order for cots. 
Order accordingly. 


Ram Khilawan v. Banshi (S. Chandra J.) 





ALR 


AIR 1973 ALLAHABAD 72 (V 60 C 26) 
SATISH CHANDRA AND N. D. OJHA, JJ. 

Ram Khilawan .and others, Petitioners V. 
Banshi and others, Respondents. 

Special Appeal No. 223 of 1966, DJ- 
25-8- 72, Bon judgment and order of S. N. 
Singh, J., in Civil Misc. Writ No. 1449 of 
1963, D/- 28-2-1966. 

Index Notes — (A) Limitation ‘Act 
(1908), Article 148 — Usufructuary mortgage 
of occupancy holding — Expiry of period 
for redemption — Equity of redemption whe- 
ther extinguishes — Mortgagee whether lia~ 
ble to be ejected under Section 202, U. P. 
Act 1 of 1951. CX-Ref: U. P. Zamindari Abo-« 
tion and Land Reforms Act (1 of 195i), 
Sections 21 (i) @, 20 (a) Gi), 202). 

Brief Note:-— (A) The Recovery of 
Rents (Bengal) Act (10 of 1859) will govern 
a case of mortgage of an occu- 
pancy holding created when the Act was in 
force. What was created by the mortgage 
was not a transfer of the occupancy hold- 
ing but a mere right to occupy the hold- 
ing upon covenant that the mortgagor will 
not be entitled to recover possession without 
payment of the mortgage money. Hence 
neither the equity of redemption extinguishes 
nor the relationship of mortgagor and mort- 
gagee comes to an end by the expiry of sixty 
years’ period fixed for penenntiGae 1962 RD 
321, Approved; (1883) ILR 5 All 121 (FB) 
and (1893 a ILR: 15 All 219 and AIR 1956 
All 337, (Paras 6, 8) 

Sach a transaction is a ‘mortgage’ with- 
in Section 21 (1) (d), U. P. Act 1 of 1951 and 
the mortgagee an asami. Hence where mort- 
gage amount has been deposited, the mort- 
gagee is liable to be ejected under Section 202 
of that Act. Civil Misc. Writ No. 1449 of 
1963, D/- 28-2-1966 (AID), Affirmed. 


(Para 8) 

Cases Referred: Chronological Parag 
AIR 1970 All 350 = 1969 All LJ 943 

(FB), Samharu v. Dharamraj Pandey 

1962 RD 321, Biswanath Singh v. 


Sunder 
1956 All LI 87, 


AIR 1956 All 337 = 
Barhu Singh v. Kharpattu 

(1893) ILR i5 All 219 = 1893 All WN 
125, Khiali Ram v. Nathulal 

(1883) ILR 5 All 121 = 1882 All WN 
128 (FB), Gopal Pandey v. Purshottam 


Das 
oe 13 Beng LR 274 = 22 Suth WR 
2 CFB), a ae Narayan Roy 
Gora v. Ishan Chandra Sen 6 
K. C. Saxena, for Appellant; N. L. Gan- 
goli, Standing Counsel, for Respondent. 
SATISH CHANDRA, J.:— This appeal 
arises out of a suit for ejectment under Sec« 
tion 202 of the U. P. Zamindari Abolition 
and Land Reforms Act on the footing that 
the defendant appellant was an asami. 
2. The plaintiff alleged that the an- 
cestors had usufructuarily os the mel 
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in dispute with the ancestors. of the defen- 
dants under a document dated 21st July, 1869 
for a sum of Rs. 50/-. The plaintiff wanted 
to reclaim possession and to that end he 
deposited the mortgage money of Rs. 50/- in 
court. The principal defence was that on the 
expiry of sixty years’ period from the date of 
mortgage the same came to end and, there- 
fore, the plaintiff could not claim the equity 
of redemption. The status of the defendants 
changed thereaftep to hereditary _ tenants. 
Hence, they were not liable to be ejected as 
asamis, 


3. The trial court accepted the de- 
fence and dismissed the suit. Whe findings 
were, however, reversed on appeal where the 
suit was decreed. The appellate decree was 
confirmed by the Board of Revenue and also 
by a learned Single Judge of this Court who 
dismissed the writ petition filed by the ap- 
pellant. 

4. The principal plea raised before us 
was that the usufructuary mortgage dated 
Qist July, 1969 was a valid transaction to 
which Art. 148 of the Limitation Act applied 
and, as such, after the expiry of sixty years’ 
period the equity of redemption extinguish- 
ed and the relationship of mortgagor and 
mortgagee came to an end. The plaintiff 
hence could not sue on the footing that the 
defendant were still mortgagees in posses- 
sion. 

5. n 1869 Recovery of Rents (Ben- 
gal) Act, 1859 (Act X of 1859) was in force. 
Before us there is a controversy whether this 
Act was applicable to the district of Banaras 
where the land in dispute was situate. This 
Act has been designated as “Recovery of 
Rents (Bengal) Act (Act X of 1859) in the 
commentary upon the Zamindari Abolition 
and Land Reforms Act by Mr. B. S. Shukla 
Vol. II Page 317. Here the laws repealed by 
this Act are ' mentioned. This act repealed 
several Regulations and Acts. For instance, 
it repealed Sections 9 and 10 of Regulation 
51 of 1795 respecting ryotty potthas in the 
Province of Banaras. It also repealed Sec- 
tions 1 to 20 of Regulation 5 of 1800 in 
respect of the erstwhile province of Banaras, 
In Gopal Pandey v. Purshottam Das, (1883) 
ILR 5 Ail 121, Mahmood, J., observed:— 


“Whatever the rights of tenants may ofi- 
ginally have been in these provinces, Act X 
of 1859 was the first legislative enactment 
which recognised or conferred the right of 
occupancy upon cultivators who had occupied 
their holdings for twelve years and upwards.” 
He also observed that under Section 6 of this 
Act as held by a Full Bench of the Calcutta 
High Court in Narendra Narayan Roy Chow- 

v. Ishan Chandra Sen, (1874) 13 Beng 
LR 286 that the right of occupancy was not 
transferable; that it was a right to be enjoy- 
ed by the person who held or cultivated and 
paid the rent and had done so for a period 
of twelve years. He also observed that it 
was both by this Court and by the High 
Court of Calcutta that local custom ` would 
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entitle the occupancy tenant to transfer his 
holding. 

6 These observations show that this 
Act is extant and applicable in the district of 
Banaras. The mortgage in the instant case 
was of the year 1869 when the Act of 1859 
was in force. In our view that Act could 
govern the parties. A learned Single Judge 
of this Court in the case of Biswanath Singh 
v. Sunder, 1962 RD 321 held that the Act 
of 1859 was applicable in this State. 

7. ‘In this case it has further been 
held that the consensus of view was that 
the rights of occupancy tenant governed by 
the 1859 Act were not transferable except 
under a custom. 

8. The position, therefore, seems to 
be that the same position obtained in these 
provinces under the Act of 1859 as it did 
under the Act of 1881, which was the sub- 
ject-matter of decision by a Full Bench in 
the case of Khiali Ram v. Nathulal, (1893) 
ILR 15 All 219. On a review of the various 
legislative enactments and decisions of this 
Court it was held in the case of Barhu Singh 
vi a 1956 All LJ 87 = (AIR 1956 


“A usufructnary mortgage of an occu- 
paner holding created when the N. W. P. Act 
o. XIL of 1881 was in force, must be treat- 
ed as a valid transaction, but in a qualified 
sense, i.e., in the sense of sub-letting with a 
covenant that the mortgagor will not be en- 
titled to recover possession without payment 
of the mortgage money; and further that a 
transfer of the occupancy holding was not 
created by the mortgage but a mere right to 
occupy the holding was created upon certain 
covenant. In this view of the matter it must 
be held that the mortgagee of an occupancy 
holding under the Rent Act of 1881 would 
have no right to claim extinguishment of the 
mortgagor’s interests in the property by the 
enforcement of the rights created by the 
mortgage. the mortgagee does not 
get any interest in the occupancy hold- 
ing, he cannot claim to obtain that 


interest by expiry of the period of 
limitation fixed for the redemption of the 
mortgage. 


The right of redemption of the 
mortgagor in a usufructuary mortgage of 
this nature will therefore not be deemed to 
have become barred by lapse of time under 
Article 148 of the Limitation Act, and the 
mortgagor can institute a suit for possession 
at any time upon payment of the mortgage, 
money, because his cause of action for reco- 
very of possession would accrue upon his de- 
mand for possession upon payment of the 
mortgage money and refusal thereof by the, 
mortgagee.” 

This view was carried to a logical conclusion 
by a Full Bench of this Court in Samharu v. 
Dharmraj Pandey, 1969 All LY 943 = (AIR 
1970 All 350) (FB). While interpreting Sec- 
tion 21 (1) (Œ of the U. P. Zamindari Abo- 
lition and Land Reforms Act it was held that 
the word ‘Mortgage’ has been used in Sec- 
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tion 21 (1) (d) of the U. P. Z. A. and L. R 
Act in a comprehensive or a loose sense and 
the expression is not confined only to a valid 
mortgage. The effect of these authorities is 
that a transaction of-the kind involved in the 
present case was not a mortgage properly 
so-called,. but yet was a mortgage within 
meaning of Section 21 (1) (d) of the U. P. 
Z. A. and L. R. Act. 


9. Mr. Saxena for the appellant 
urged that since it has been held that the 
transaction was in a sense one of sub-letting 
the appellant became a sub-tenant and was 
entitled to adhivasi rights under Section 20 
(a) (ii) of the Z. A. and L. R. Act, and that 
the authorities mentioned above treat the 
transaction of mortgage as one of sub-letting 
with an added covenant that he would be en- 
titled to remain in possession till the mort- 
gage money was paid. It will be seen that 
in none of the cases cited above, it has been 
held that the mortgagee acquires the status 
of a sub-tenant. He is entitled to remain in 
possession as a person who has a right to 
occupy subject to the covenants of the trans- 
action. None of the decided cases have ‘held 
that such a transaction makes the mortgagee 
a sub-tenant within the meaning of various 
Tenancy Acts. The reason is not far to seek. 
Under a contract of sub-tenancy, the sub- 
tenant is liable to pay rent to the tenant-in- 


chief. Under the transaction of a mortgage, ` 


the mortgagee is not liable to pay any rent 
to the mortgagor. The liability to pay rent 
never accrues. The term of contract be- 
tween the parties is essentially only to trans- 
fer the actual occupation on an agreement 
that the occupation would cease on the prin- 
cipal amount being paid. Secondly, unlike 
a sub-lease, in such mortgage no interest, in 
the holding passes. Such a transaction has 
been designated as being of the nature of 
sub-letting, loosely with a view to take it 
outside the category of transfers to which 
the prohibitory provisions’ of the various Ten- 
ancy Acts apply. We are hence, unable to 
sustain the plea that the appellants would 
become adhivasis of the land on the footing 
that they were sub-tenants on the date im- 

mediately preceding the date of vesting. 
10. We see no merit in the appeal 

which is accordingly dismissed with costs. 
Appeal dismissed. 
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Index Note:— (A) U. P. Electricity 
(Temporary Powers of Control) Act (1947), 
S. 3 — Electricity Supply Act (1948) as am- 
ended in 1956 was not an earlier law in re- 
lation to Act of 1947 and both compete on 
the same topic. In view of this, S. 3 (2) 
(aa) and overlapping part of S. 3 (1) is void 
for repugnancy. AIR 1952 Bom 16 and AIR 
1964 SC 1284, Relied on. (X-Ref:— Consti- 
tution of India, Art. 254 (2).) (X-Ref:— 
Electricity Supply Act (1948), Ss. 57, 57-A 
as amended- by Act, 101 of 1956). $ 

(Paras 20, 21, 22) 
Cases Referred: Chronological Paras 


AIR 1964 SC 1284 = 1964 SCD 111, 
State of Orissa v. M. A. Tullooh and 


Co. 
AIR 1952 Bom 16 = 53 Bom LR 837, 
State of Bombay v. Heman Santlal 


Alreja 17 
(1938) 307 US 214 = 83 L Ed 1245, 
United States v. Powers 16 


__ Standing Counsel, for Appellant; S. D. 
Agarwal, for Respondents. i 
SATISH CHANDRA, J.:— These two 
appeals have been filed by the State of Uttar 
They raise same question, and can 
be conveniently decided by a common order. 
They are directed against the judgment of 
a learned Single Judge allowing two writ 
petitions and directing the appellant not to 
take action under Section 3 of the U. P. 
Electricity (Temporary Powers of Control) 
Act, 1947. The learned Judge found that 
this section was void on the ground of re- 
pognancy with Sections 57 and 57-A of the 
lectricity Supply Act No. 54 of 1948, as 
amended by the amending Act, No. 101 of 
1956, and with Section 22-B of the Indian 
Electricity Act, 1910, as amended by the 
Central Act No. 32 of 1959. 

2. The relevant and material facts in 
Telation to the Benares Electric Light and 
Power Co. Ltd., the respondent in Special 
Appeal No. 301 of 1972 are as follows: 

3. The respondent company carries 
on the business of generating, supply and 
distribution of electrical energy in the city 
of Benares, under a licence granted to it 
under the Electricity Act, 1910. 


4. Under the Defence of India Act, 
1939, the State Government had been con- 
ferred powers of control over production, 
supply and distribution of electricity. With 
the cessation of hostility, that Act lapsed. 
The Provincial Legislature felt that there 
was need to continue the powers of control. 
Accordingly, the U. P. Electricity (Tempo- 
rary Powers of Control) Act No. 6 of 1947 
ae enacted, Section 3 of this Act provid- 


“3. Powers to control production sup- 
ply and distribution— 

(1) The State Government so far’ as it 
appears to it to be necessary or expedient 
for maintaining or increasing supply of elec- 
tricity or for securing its equitable distribu- 


+ 
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tion and availability at fair prices, may by 
notified order provide for regulating or, pro- 
hibiting the production, supply and distribu- 
tion thereof and trade and commerce there- 
in. 


(2) Without prejudice to the generality 
of the powers conferred by sub-section (1), 
an order made thereunder may provide: 

a) ieis easels resnas 

(aa) for regulating the rates which may 
be charged by any undertaking for supply- 
ing electrical energy and for relaxing any 
maximum or minimum limits otherwise im- 
posed on such rates.” 
Shortly thereafter, the Central Legislature 
enacted the Electricity Supply Act No. 54 
of 1948. This Act was passed for the ratio- 
nalization of production and supply of 
electricity and for electrical development. 
The Supply Act was amended by Parliament 
by the Electricity Supply (Amendment) Act 
No. 101 of 1956, which came into. force on 
31-12-1956. This amending Act introduced 
Sections 57 and 57-A and 6th and 7th Sche- 
dules to the Supply Act. Sec. 57 provided 
that the provisions of the 6th and 7th Sche- 
dules shall be deemed to be incorporated in 


the licence of every licensee (not being a 


local authority). It further provided that the 
provisions of the Indian Electricity Act, 1910 
and of any other Jaw, agreement or instru- 
ment applicable to the licensee shall be void 
and of no effect in so far as they are incon- 
sistent with Section 57-A and the said sche~ 
dules, 


5. Section 57-A provided that the 


‘State Electricity Board or, where there is 


no such Board in any State, the State Gov~ 
ernment may constitute a rating committee, 
jn case a licensee fails to comply with any 
provisions of the said schedules or in case 
it makes a request for it. 


6. The 6th schedule contemplated 
that a licensee should ensure for itself a 
reasonable return. The licensee was autho- 
rised to enhance the rates, which it may 
charge from its consumers, keeping in view 
the various provisions of the schedule. The 
rating committee contemplated by Section 
57-A was to examine the charges which a 
licensee had imposed upon its consumers 
and to report to the State Government, after 
hearing the parties. The State Government 
had to publish the report of the rating com- 
mittee -in the Official Gazette. The State 
Government could then pass an order in ac- 
cordance with the report, fixing the charges 
for the supply of electricity by the licensee 
with effect from a date not earlier than two 
months or later than three months from the 
date of the publication of the report. There- 
upon, the licensee was obliged to give effect 
to the order. The rates fixed under such an 
order were to remain in operation for a 
period not exceeding three years. 


7, Clause 1 of the 6th Schedule pro- 
vided that the licensee was to adjust its 
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charges in such manner as not to exceed the 
reasonable return for itself. The third pro- 
viso to this clause prohibited the licensee 
from enhancing the charges for the supply 
of electricity until after the expiry of a 
notice in writing of not less than two months 
to the State Government of its intention to 
enhance the rates. 

8. The scheme of the Supply Act, as 
amended in 1956, was to authorise the lic- 
ensee to fix its rates, so that the licensee 
gets a reasonable return as defined in the 
6th Schedule. It was not to enhance the 
rates in the manner so as to get more than 
20 per cent over and above the reasonable 
return. If the State Government or the State 
Electricity Board felt that the fixation or 
the enhancement of the rates by a licensee 
was in violation of the provisions of the 6th 
Schedule, it could constitute a rating com- 
mittee to examine the question and then 
pass an order in accordance with the re- 
port of the rating- committee. Thereupon, 
the licensee was obliged to adjust the rates 
accordingly. 

9. As has been seen, the State Gov- 
ernment had the power under clause (aa) of 
Section 3 of the Temporary Act of 1947 to 
regulate the rates which may be charged and 
to relax the maximum or minimum limits 
imposed on such rates. 

10. By Act No. 32 of 1959, the Cen- 
tral Legislature amended the Indian Electri- 
city Act, 1910. It inter alia introduced Sec- 
tion 22-B to the 1910 Act. We shall notice 
tbis provision in detail if necessary later 
on. 

11. The respondent company had been 
agitating for an increase in the rates since 
1961. On 31st July, 1961 it gave the statu- 
tory notice required by the third proviso to 
clause 1 of the .6th Schedule to the Supply 
Act of 1948 for raising the rates for supply 
of electrical energy to the consumers. By 
a notification dated 23rd September, 1961, 
under clause (aa) of sub-section (2) of Sec- 
tion 3 of the Temporary Act of 1947, the 
Government rejected the application and di- 
tected that the company shall not enhance 
the rates. This notification was published in 
the Gazette. The respondent company on 
Ist September, 1965, again applied to the 
State Government for enhancement of the 
tates. This application was rejected by a 
letter dated 4th November, 1965. The letter 
stated that the Government did not find any 
justification for the enhancement. They were 
satisfied that the existing short falls could 
be easily made up by effecting economy in 
the coal handling charges and other work- 
ing arrangements of the company. On 15th 
July, 1968, the respondent company served 
upon the State Government a formal notice 
under the third proviso to clause 1 of the 
6th Schedule to the Supply Act of its inten- 
tion to enhance the rates. This application 
was rejected by an order dated 29th Janu- 
ary, 1969. In this order, the Government, 
however, permitted some increase in the 
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rates. The respondent company by a letter 
dated 27th August, 1969, gave the requisite 
notice under the third proviso aforesaid of 
its intention to raise the rates. By its ordeo 
dated 30th October, 1969, the State Govern- 
ment acting under sub-section (2) (aa) of 
Section 3 of the Temporary Act of 1947, 
prohibited the respondent company from en- 
hancing the rates. It was stated in the order 
that the matter of revision of rates was 
under the consideration of the Government. 
On 3rd March, 1970, the State Government 
passed an order agreeing to a partial revi- 
sion of the rates. On 26th March, 1970, the 
respondent company addressed a letter to 
the State Government stating that the per- 
mitted increase in the rates fell far short of 
their requirements. It requested the Gov- 
ernment to advise the company of the rea- 
sons which impelled the Government to re- 
fuse the required enhancement, and to give 
the company an opportunity to substantiate 
its case. To this, the Government replied on 
18th September, 1960, stating that the Gov- 
ernment was of the opinion that there was 
no provision in Jaw to furnish figures on the 
basis of which the revision of rates was per- 
mitted. It appears that in pursuance of fur- 
ther representations of the company for in- 
crease in rates, the Government by its order 
dated 19th April, 1972, permitted further 
enhancement of rates with effect from Janu- 
ary, 1972. But it is the common case of the 
parties that this enhancement also did not 
fully comply with what the company had 
proposed. The company thereupon institut- 
ed a writ petition in this Court, inter alia, 
praying for the quashing of the orders pass- 
ed by the State Government under Section 
3 (2) (aa) of the Temporary Act of 1947. 
The prayer was supported by a number of 
grounds, which are mentioned in the judg- 
ment of the learned Single Judge. 


12. The learned Single Judge held 
that Section 3 of the Temporary Act of 
1947 stood impliedly repealed by the Elec- 
tricity Supply Act, 1948, after its amend- 
ment by the Act 101 of 1956; and that Sec- 
tion 3 beforesaid was also impliedly repeal- 
ed by Section 22-E of the Electricity Act, 
1910, as amended by Act 32 of 1959. It was 
also held that Section 3 of the Temporary 
Act of 1947 authorised the State Govern- 
ment to make notified orders only, that is 
to say, the orders passed under that provi- 
sion were to be published in the Offcial 
Gazette. The various orders impugned by 
the respondent company were not notified 
orders. On that ground, they were unenforce- 
able. The learned Judge further held that the 
State Government took into consideration 
the report of the Electrical Inspector; and 
since that report was not made available to 
the respondent company so as to enable it 
to meet it, the principles of natural justice 
were violated, and the impugned orders were 
void for that reason as well. On these find- 
ings, the writ petition was allowed and the 
State was directed not to take any action 

i 
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on the basis of Section 3 of the Temporary 
Act of 1947. Aggrieved, the State has ap- 


pealed. 
13. Article 254 of the Constitution - 
provides for inconsistency between laws 


made by Parliament and laws made by the 


. Legislatures of the States. Sub-Article (2) is 


relevant for our purpose. It reads:— 

_ “(2) Where a law made by the Legisla- 
ture of a State with respect to one of the 
matters enumerated in the concurrent list 
contains any provision repugnant to the pro- 
visions of an earlier law made by Parlia- 
ment or an existing law with respect to that 
matter, then, the law so made by the Legis- 
lature of the State shall, if it has been rco- 
served for the consideration of the President 
and has received his assent, prevail in that 

tate. 


Provided that nothing in this clause 
shall prevent Parliament from enacting at 
any time any law with respect to the same 
Matter including a law adding to, amending, 
varying or repealing the laws so made by 
the Legislature of the State.” 


Entry 38 of the List 3 of the 7th Schedule 
to the Constitution provides for ‘electricity’. 
Electricity thus is a subject enumerated in 
the concurrent list. The Temporary Powers 
Act of 1947 was a law made by the Legisla- 
ture of a State with respect to such a mat- 
ter. This Act had been reserved for the con- 
sideration of the President and had received 
his assent. So, it will prevail in the State of 
U. P. over an earlier law made by Parlia- 
ment or an existing law, notwithstanding 
anything repugnant between its provisions 
and those of the latter. The Central compet- 
ing Acts are amending Acts Nos. 101 of 
1956 and 32 of 1959. Ex facie, they are not 
earlier Jaws to the Temporary Act of 1947. 
The learned Advocate General, appearing 
for the appellant State, sought to get over 
this difficulty by submitting that the opera- 
tion of the Temporary Act of 1947 having 
been continued by several Acts of the State 
Legislature, each of which had received the 
assent of the President, as also by an act 
passed by the President (President Act No. 
26 of 1968), the effect in Law, was as if 
the Temporary Act of 1947 had been re- 
enacted by each of the continuing Acts. It 
is common ground that under Section 1 (4) 
the Temporary Act of 1947 was to remain 
in force till 30-9-48. Thereafter the expiry 
date ‘was extended by several Acts till 1956. 
The U. P. Act No. 29 of 1956 continued the 
operation of the Act till 1958. The U. P. 
Act No. 30 of 1958 continued it till 1963. 
The U. P. Act No. 26 of 1963 extended the 
life of the Act till 1968. On 25th February, 
1968, the President issued a proclamation 
under Article 356 of the Constitution, declar- 
ing that there had been a constitutional 
breakdown in this State. Parliament passed 
Act No. 7 of 1968 under Article 357 (1) (a) 
of the Constitution, conferring on the Presi- 
dent power to make laws for this State, 
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Accordingly, the President Act No. 26 of 
1968 extended the life of the Temporary 
Act of 1947 till 1973. After the constitu- 
tional machinery of this State was restored, 
the Legislature of this State passed the U. P. 
Act No. 12 of 1970, likewise, extending the 
life of the 1947 Act till 1973. 


. 14. ach of these Acts amended 
sub-section (4) of Section 1 of the Tempo- 
rary Act of 1947 by substituting the figure 
of the year by another year. For instance, 
the figure 1956 was substituted by 1958, 
1958 by 1963, 1963 by 1968 and 1968 by 
1973. On its case, these continuing Acts 
brought about an amendment in Section 1 
(4) of the Original Temporary Act only. 
They did nothing else. The effect of these 
Acts was that the Temporary Act of 1947 
continued to remain in force without break 
ever since 1947 till now. 


15. The question is if these various 
amending Acts were a re-enactment of the 
provisions of the Temporary Act of 1947, 
so that they could be recognised as a law 
made on the subject of electricity subse- 
quent in point of time to the Parliament 
Acts Nos. 101 of 1956 and 32 of 1959. Since 
the vital question relates to the point of 
time when the State law with respect to a 
concurrent subject comes into force, these 
continuing Acts would fail to support the 
submission of the learned Advocate-General, 
unless they could be held to be a fresh law 
on electricity and that the re-enactment 
could be said to take effect on the day when 
the continuing Acts were passed. 


16. A similar problem arose in 
United States v. Powers, (1938) 307 US 214. 
There, the Connally Act of 1935 provided 
that it would cease to be in effect on 16th 
June, 1937, but it was extended prior to that 
date till 30th June, 1939. Douglas, J., held:— 


law was created; no old one was repealed. 
Without hiatus of any kind, 
Act was given extended life.” 
This observation would suggest that such 
extending Acts do not make any law on the 


subject covered by the original Act. It will - 


be difficult to call them as re-enacting the 
subject-matter of the original Acts. 


17. Maxwell on Interpretation of 
Statutes, Edition XI page 392, states:— 


“If a temporary Act be continued by a 
subsequent one, or an expired Act be re- 
vived by a later one, all infringements of 
the provisions contained in it are breaches 
of it rather than of the renewing or reviving 
statute.” i 
Thus, the extending Act does not make any 
new legislation. Its effect is that the old law 
instead of expiring, continues in operation 
till the substituted date. Craies also notices 
such a situation, at page 408 of his Treatise 
on Statute Law (1971) VII Edition. He says 
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that if a temporary Act is continued from 
time to time by subsequent Acts, it is even 
so. continued, regarded as an Act passed in 
the session when it was first passed. In the 
State of Bombay v. Heman Santlal Alreja, 
AIR 1952 Bom 16 at p. 22 Chagla C. J. 
accepted the aforesaid statement of the law, 
made by Douglas, J. and by Maxwel, as 
correct. The learned Chief Justice took the 
view that when the Provincial Legislature 
passed a temporary Act fixing its duration 
till a given date and then it passed anothen 
conditional legislation extending its duration 
to a further date, then the position is that 
the original Act contained within it the 
potentiality of being extended. The extend- 
ed operation of the original Act is the poten- 
tial operation, seeds of which were sown in 
the original Act. In that case, the Bombay 
Act No. 33 of 1948 provided for requisition 
of property. It was originally to remain in 
force till 31st March, 1950. By the amending 
Act No. 2 of 1950, its duration was extend- 
ed upto 31st March, 1952. It was held that 
the Act of 1948 as extended by the Act of 
1950 was an existing law, within meaning 
of Article 31 (5) (a), and, so, even, if they 
contravened the provisions of Article 31 (2) 
of the Constitution, these were saved by 
clause (5) (a) thereof. The position was that 
the Legislature when it passed Act No. 2 of 
1950 did not make any fresh law on the 
subject. In the eye of law, the extending 
Act did not place any new legislation on 
the statute book. The original Act continued 
in operation. l 

18. The various continuing Acts 
had, in law, the effect of continuing in force 
the original Act of 1947 as it was. They 
were not fresh legislation on the subject of 
electricity. The Temporary Act of 1947 is 
still the only State Legislation on that sub- 
ject; and from the point of view of Article 
254 (2), the position would be that the State 
Legislature made a law with respect to elec- 
tricity in 1947. The Central Acts of 1956 
and 1959 were not an earlier law within 
meaning of Article 254 (2). In this view, the 
provisions of the 1947 Act which are re- 
pugnant to the provisions of the amending 
Acts of 1956. and 1959, will not prevail in 
the State; on the contrary, they will ba 
deemed impliedly repealed. . 

19. The learned Advocate-General 
in the alternative submitted that the two 
competing provisions do not overlap, but 
they operate in different situations. Section 
3 of the Temporary Act of 1947 authorised 
the State Government to make notified 
orders for inter alia the availability of elec- 
tricity at fair prices. Clause (aa) of sub-sec- 
tion (2) thereof specifically authorised the 
State Government to make an order for 
regulating the rates that may be charged for 
supplying electrical energy, and for fixing ot 
relaxing maximum or minimum limits there- 
for. As mentioned earlier, Sections 57 and 
57-A and 6th and 7th Schedules to the Elec- 
tricity Supply Act, 1948, provided a coda 
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for, inter alia, the determination of fair pri- 
ces for electricity. These provisions contem- 
plate that if the licensee violates a provision 
of the said schedules, the State Government 
may constitute a rating committee for the 
purpose of examining the charges imposed 
by a licensee upon its consumer. The com- 
mittee is to consist of a Judicial Officer not 
below the rank of District Judge, an accoun- 
tant and an engineer. The committee is to 
investigate the matter after hearing the vari- 
ous parties including the licensee. The com- 
mittee makes a detailed report to the. Gov- 
ernment. If the Government agrees, it may 
by an order ‘fix the rates in accordance with. 
the report. The licensee is obliged to com- 
ply with it. These provisions, therefore, ope- 
rate on the same field of availability of 
electricity. at fair prices specifically mention- 
ed in clause (aa) of sub-section (2) of Sec- 
tion 3 of the Temporary Act of 1947. Both 
these provisions are competing on the same 
topics. 


20. . The learned Advocate-General 
submitted that the Temporary Act of 1947 
operated only in an emergency, whereas the 
provisions of the Supply Act did not extend 
to such a situation. To support submission, 
he invited our attention to the statement of 
objects and reasons appended to the 1947 
Act. In our view, it is not permissible to 
construe the otherwise plain language of 
Section 3 in the light of the statement of 
objects and reasons. Section 3 or any of its 
sub-clauses does not make the exercise of 
powers conferred by them dependent upon 
the existence of any kind of emergency. So 
long as the Temporary Act is in operation, 
the State Government is free to pass noti- 
fied orders to regulate the prices. It cannot 
hence be said that the 1947 Act would ope- 
rate only in an emergency. 


21. In the next place, Sections 57 
and 57-A of the Supply Act did not exclude 
a situation of emergency of the kind, men- 
tioned in the statement of objects and rea- 
sons appended to the 1947 Act, from the 
ambit of its purview. These provisions are 
applicable in all situations and circumstan- 
ces. Thereunder, a rating committee can -be 


constituted whenever the State Government - 


considers that a licensee has violated the 
provisions of the schedules, or the licensee 
requests for it, irrespective whether the 
situation is one of emergency or otherwise. 
In our opinion, repugnancy between the 
two competing sets of provisions cannot be 
avoided on such distinctive feature. 

22. The two legislations are, in our 
view, “in respect of the same matter” with- 
in meaning of Article 254 (2) of the Con- 
- |stitution. The two legislations provided a 
different approach and a different kind of a 
solution to the problem of fixing fair prices. 
Even though they do not, strictly speaking, 
collide with each other in the sense that one 
asks for something to be done, which the 
other may prohibit, yet they being in res- 
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‘pect of the same matter, both cannot remain 
in operation (see State of Orissa v. M. A. 
Tullooh and Co., AIR 1964 SC 1284). One 
will have to fall under Article 254 (2) of 
the Constitution. Since the Parliament Act 
of 1956 was not an earlier Jaw in relation 
to the Temporary Act of 1947, it will pre- 
vail, and the offending provisions of the 
1947 Act will stand repealed. In view of the 
repugnancy, clause (aa) of Section 3 (2) and 
the overlapping part of Section 3 (1) of the 
Temporary Act of 1947 must be deemed 
repealed by implication. The various orders 
passed by the State Government under that 
provisions were without the authority of 
We 


23. The learned Single 
that Section 3 of the Temporary Act of 
1947 was repugnant to Section 22-B, as 
introduced in the Electricity Act, 1910, by 
the amending Act of 1959. We are doubt- 
ful that Section 22-B operates on the same 
field as clause (aa) of Section 3 (2) of the 
1947 Act. But, since, the appeals fail on 
our finding in relation to the 1956 Act, it is 
unnecessary to express a final opinion on 

point. i 

24. In these cases, this Court was 
invited to consider the validity of the afore- 
said orders of the State Government, which 
were passed under clause (aa), alone; it is 
unnecessary to consider the wider question 
whether Section 3 of the Temporary Act of 
1947 as a whole is void for repugnancy. We 
leave that question open. 


25. It was agreed between the learn- 
ed counsel that except for the order of State 
Government dated 23rd September, 1961, 
all the remaining orders passed between 
1965 to 1972 were not notified in the Ga- 
zette. Section 3 of tbe Temporary Act of 
1947 authorised the State Government to 
pass notified orders only. These various 
orders, not having been notified, were in law 
inoperative. On this ground also, these 
orders were liable to be set aside. 


26. Since the appeals are liable to 
fail on our finding on the point of repug- 
nancy, we deem it unnecessary to discuss 
the various other points considered or men- 
tioned by the learned Single Judge. 


27. In the result, both the appeals 
fail and are dismissed with costs, subject to 
the reservation that the operative part of 
the learned Single Judge’s judgment will 
relate to clause (aa) of Section 3 (2) of the 
U. P. Electricity (Temporary Powers of Con- 
trol) Act, 1947, only, and Section 3 (1) only 
in so ne as it covers the field of clause (aa) 


aforesai 
Appeals dismissed, 


Judge held 








t 


‘which were to 
` principal sum with high rate of interest, the 
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K. B. ASTHANA, J. 

Sukhraj, Appellant v. Ram Bali and ano- 
the“, Respondents. . 

Second Appeal No. 1629 of 1969, Dj- 
3-8-1972, against judgment and decree of 
Addl. Civil J., Gorakbpur, D/- 27-5-1969. 

Index Note:— (A) T. P. Act (1882), 
S. 60 — Where the terms of the mortgage 
deed gave absolute freedom to the mort- 
gagee to incur unlimited expenses in repairs 
and constructions of the mortgaged house 
be reimbursed along with 


postponement of a right of redemption for 
a period of 62 years umreasonably restricts 
the mortgagor’s right to redeem: AHR 1962 
All 422 and AIR 1965 SC 225 and AIR 
1958 Raj 298, Rel. on. Para 9) 
Cases Referred: Chronological Paras 
AIR 1965 SC 225 = (1964) 8 SCR 239, 
Murari Lal v. Deva Karan 
AIR 1962 All 422 = 1962 All LJ 459, 
Sarju Ram Baranawar v. Taji Bibi j 
, 10 


AIR 1958 SC 770 = 1959 SCR 509, 
Gangadhar v. Shankar Lal : 

AIR 1958 Raj 298 = 1958 Raj LW 9, 
Chandanmal v. Saleraj 

AIR 1933 All 70 = 1932 All LJ 1021, 
Mt. Sabratan v. Dhanpat Gadariya 7 


Bashir Ahmad, for Appellant; G. P. 
Dikshit, for Respondents. ‘ 
JUDGMENT :— The question that 


falls for determination in this appeal is whe- 
ther the plaintiff-appellant’s suit for redemp- 
tion of the usufructuary mortgage was pre- 
mature having been filed before the expiry 
of the period of sixty years against the sti- 
pulation in the mortgage deed that the mort- 
gagor will not redeem the mortgage till the 
expiry of that period. The two courts below 
have differed on this crucial question. The 
trial Court held that the term in the mort- 
gage deed preventing the mortgagor from 
redeeming the mortgage before the expiry 
of sixty years when considered along with 
other circumstances amounted to a clog on 
the equity of redemption and was not bind- 
ing, hence the plaintiff’s suit was not pre- 
mature. The lower appellate Court took the 


. contrary view and held that the term in the 


mortgage deed to the effect that the mort- 
gagor will not have the right to redeem the 
mortgage before the expiry of sixty years 
was not a clog on the equity of redemption 
in the circumstances of the case and the 
plaintiff’s suit was premature. 


2. On 6-2-1920 Smt. Butki executed 
a usufructuary mortgage in favour of Tha- 
kur Prasad of her small house consisting of 
a room, a verandah and a court-yard. The 
mortgage deed which is registered as Ext. 
A-1 on record. The material recitals of the 
deed may be stated for convenience. The 
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loan advanced by the mortgagee to th 
mortgagor was Rs. 70/-. The necessity fo 
the loan as recited in the deed was tha 
Soman, the mortgagor’s son, had incurre 
a loan to meet the expenses in respect o 
the funeral rites of the mortgagor’s husban: 
and since Soman himself had died, the res 
ponsibility of payment of that loan fell o: 
the mortgagor. She had no choice but t 
mortgage her immovable property to secur 
the necessary loan of Rs. 70/-. The terms o 
the mortgage were (1) The mortgagee shal 
retain the possession of ‘the mortgage: 
house and enjoy its usufruct during 
mortgage period. Neither the mortgagor wil 
claim any rent from the mortgagee in res 
pect of the said house nor the mortgage 
will claim any interest on the money ad 
vanced, (2) The responsibility for keepin; 
the mortgaged house in good repairs wouk 
be that of the mortgagee, who will also hav 
the right, if he so wished, to demolish th 
structure and reconstruct the house afres] 
according to his choice, (3) The mortgage 
shall keep a memorandum of accounts o 
the annual repairs and of constructions, (4 
When after the expiry of 60 years the mort 
gagor desired to redeem the mortgage, shi 
will pay the principal amount advance 
along with all the expenses incurred for thi 
repairs and constructions of the house a 
recorded in the memorandum with 2 pe 
cent per mensem interest and (5) The mort 
gagor or her successors will have no right t 
redeem the mortgage within the period o 
sixty years fixed under the terms of thi 
mortgage. 


3. On 17-1-1967 Sukhraj, the suc 
cessor-in-interest of the mortgagor Smt 
Butki, brought the suit giving rise to thi 
appeal against Ram Bali and Lalman, th 
successor-in-interest of the mortgagee, fo 
redemption of the mortgage and possessioi 
of the mortgaged house on the allegation 
inter alia, that when the plaintiff approach 
ed the defendants to give possession of thi 
mortgaged house on payment of the mort 
gage debt, they refused hence the suit. I 
was pleaded that the term that the mortgag: 
shall not be redeemed before the expiry o: 
60 years, being a stipulation amounting tc 
a clog on the equity of redemption was no 
binding and the suit was not premature. 


4. The main plea raised by the de 
fendants in defending the suit was that none 
of the terms of the mortgage, in the cir 
cumstances it was executed, amounted tc 
a clog on the equity of redemption. The 
plaintiff being bound by the terms, the sui 
Was premature. 


5. Indeed it has become a truism 
“Once a mortgage always a mortgage”. The 
right to redeem is an essential characteristic 
of a transaction of mortgage. It is settled 
law that a mortgagor cannot bargain him- 
self out of such right inhering in him. Any 
condition or stipulation in the mortgage 
transaction which takes away the right oj 
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the mortgagor to redeem the mortgaged pro- 
perty will not bind the mortgagor. How- 
ever, depending upon the facts and circum- 
stances of each case even the restrictions on 
the right of the mortgagor to redeem the 
mortgage have some times been held not to 
be binding as they have been held to amount 
to a clog on the equity of redemption. In 
the case of Sarju Ram Baranawar v. Taji 
Bibi, ATR 1962 All 422 a Division Bench 
of this Court, relying on the observations of 
the Supreme Court in the case of Gangadhan 
vV. Shankar Lal, AIR 1958 SC 770 and after 
noticing a number of decided cases, laid 
down the law that the rule against the clogs 
on equity of redemption involves that the 
courts have power to relieve a party from 
a bargain which has the effect of forfeiting 
the mortgagor’s right to redeem. But even 
in cases of bargains which merely restrict 
the mortgagor’s right to redeem, the Courts 
have power to relieve the mortgagor from 
such bargain. The Court’s jurisdiction to 
relieve him from the bargain in such a case 
would depend on whether it was obtained 
by taking advantage of any difficulty on 
embarrassment that he might have been in 
when he borrowed the money on the mort- 
gage. If the mortgagor was oppressed of 
imposed upon then he is entitled to relief. 


6 In the case of Murari Lal v. Deva 
Karan, ATR 1965 SC 225 the Supreme Court 
observed that the High Courts have consist- 
ently adhered to the view that in dealing 
with the mortgage transactions unfair, un- 
just or oppressive stipulations unreasonably 
restricting the mortgagor’s right to redeem, 
the Court would be justified in refusing to 
enforce such stipulations and recognizing 
the paramount character of the equity of 
redemption. 


7. The trial Court found that undep 
the terms of the mortgage if the mortgagor 
waits for sixty years to redeem the mort- 
gage, he will have to pay a sum of Rupees 
20,000/- to redeem the mortgaged house, 
The mortgagee had an absolute right with- 
out any restriction to raise as costly a con- 
struction as he wished after demolishing the 
old house or to spend any sum on repairs 
as high an amount he wished and then for 
a number of years charge interest thereon 
at the rate of 24 per cent per annum. The 
onerous burden thus with which the mort- 
gagor would be loaded because of the pas- 
sage of time will be so oppressive that it 
would defeat his right ever to get back the 
mortgaged house. There is evidence on re- 
cord that the mortgagee spent a sum oven 
Rs. 800/- in repairs and in raising new con- 
structions. Upto the date of the suit a large 
sum would be accumulated as interest and 
if the mortgagor was required to wait for 
a further period of 13 or 14 years as under 
the terms the mortgage could only be re- 
deemed after 1980 another large sum would 
be added towards the liability of the mort- 
gagor. The recitals in the mortgage deed 
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show that the old lady Smt. Butki was under 
a stress as she had to pay off the debt jin- 
curred by her son in meeting the funeral 
expenses of her husband and the unfortu- 
nate woman’s son also died. These circum- 
stances show that the debt was incurred by 
the mortgagor in an atmosphere of anxiety 
and oppression. There is nothing on record 
to show that the mortgagor had other pro- 
perties and was otherwise in affluent cir- 
cumstances. There is no escape thus from 
the circumstances that the onerous terms as 
to interest and giving absolute freedom to 
the mortgagee to incur unlimited expenses 
in repairs and constructions of the mort« 
gaged house and the amount so spent was 
to carry heavy interest of 24 per cent pep 
annum coupled with the condition that tbe 
mortgage was not redeemable before the ex- 
piry of 60 years and the mortgagor was 
liable to pay along with principal amount 
all other amounts spent by the mortgagee 
in repairs and constructions together with 
accumulated interest at an exorbitantly high 
rate before the mortgage could be redeem- 
ed show that the long period of 60 years sti- 
pulated under the mortgage deed was put 
in with the ulterior object of avoiding any 
possibility of redemption. I have no hesi- 
tation in holding that the terms in the mort- 
gage deed were unconscionable and I agree 
with the view taken by the trial Judge and 
disagree with that of the appellate Judge. 
The facts in the case of Sarju Ram Barana- 
war v. Taji Bibi (supra) were almost similar 
to the facts and circumstances of the instant 
case. The Division Bench in that case held 
that the stipulation that the mortgage could 
not be redeemed for 49 years coupled with 
other stipulations amounted to a clog on the 
equity of redemption and did not prevent 
the mortgagor from redeeming the mort- 
gage before the expiry of 49 years. The 
learned Judge of the lower appellate Court 
distinguished the ruling on the ground that 
in that case there was a further onerous sti- 
pulation as on the amount of taxes paid by 
the mortgagee for the house mortgaged the 
mortgagor was also required to pay an inte- 
rest of 24 per cent per annum. The learned 
Judge of the Court below relied on another 
Division Bench decision of this Court in 
the case of Mst. Sabratan v. Dhanpat Gada- 
riya, AIR 1933 All 70 where the learned 
Judges held that a stipulation that the mort- 
gagee will remain in possession for a period 
of 60 years and the mortgage could not be 
redeemed before the expiry of that period, 
though the rate of interest was high, did not 
amount to a clog on the equity of redemp- 
tion. The later Division Bench in AIR 1962 
All 422 (Supra) noticed the said earlier Divi- 
sion Bench decision in AIR 1933 All 70 
(Supra) and observed that: . 

“The view taken in the earlier case must 
give way to the Supreme Court decision in 
AIR 1958 SC 770 (Supra).” 

8. In my judgment, the learned Judge 
of the Lower Appellate Court was bound to 
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follow the later Division Bench decision of 
the High Court which held that the decision 
of the earlier Division Bench was no jonges 
good law in view of the decision of the Sup- 
reme Court. The attempt of the learned 
Judge of the Court below to distinguish the 
case of Sarju.Ram Baranawar, AIR 1962 All 
422 on facts only because besides the com- 
mon features in that case and in the instant 
case there was one more onerous condition 
fn the case cited in respect of payment of tax 
and interest thereon appears to be devoid of 
any tenability and substance, 


9. Jt was strenuously urged by the- 
Yearned Counsel for the defendant-respon- 


dents that a mere stipulation fixing a large. 


period, before the expiry of which the right 
of redemption cannot be exercised, will not 
amount to a clog on the equity of redemp- 
tion. I do not think there is any such gene- 
ral rule of law. If the other terms and condi- 
tions of the mortgage are fair and do not 
cause any oppressive burden on the mortga~ 
gor to exercise his right of redemption cer- 
tainly mere length of time within which the 
right of redemption cannot be exercised will 
not amount to a clog but if the postpone- 
ment of right of redemption for a long period 
is motivated to defeat the right of redemp- 
tion the other terms being such that at the 
end of that period when the right to redeem 
arises an oppressive and onerous burden will 
be cast on the mortgagor considering his cir- 
cumstances then the stipulation restricting the 
mortgagor’s right to redeem for a long period 
will not prevent the mortgagor to redeem the 
mortgaged property before the expiry of the 
period fixed as such a stipulation and can 
always be avoided by the Court as amount- 
ing to a clog on the equity of redemption. 
In the case of Chandan Mal v. Saleraj 
(AIR 1958 Raj 298) Modi, J., put to himself a 
question that where the parties to a mortgage 
agreed to the postponement of a right of re- 
demption being exercised for a period of 500 
years could it be justly said that it was a rea- 
sonable period and then answered the ques- 
tion as follows:— 


“I think not. The postponement of the 
right of redemption until very long periods 
has a tendency to considerably impede the 
exercise of the right of redemption at the ac- 
tual time when it may be resorted to, if it 
does not actually destroy it, by the Japse of 
the intervening period.” __ 


10. I respectfully share this view. The 
Jearned counsel for the respondents referred 
to many other decisions of the High Courts 
where postponement of a right of redemp- 
tion for a period of 60 years or even more 
has not been held in India to amount to a 
clog on redemption and I am conscious of 
the weight those decisions carry. I feel 
bound by the decision of the Division Bench 
of this Court in AIR 1962 All 422 (Supra) 
and respectfully agree with the law declared 
therein. Here in the instant case the period 
of 60 years during which the right of redemp- 
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tion was postponed as stipulated in the n 
gage deed, having been found accompa 
with other conditions, which taken toge 
with the postponement of the redemp 
place such an impediment on the exercis 
the right of redemption at the expiry of 
fixed period that it would almost be im 
sible to exercise it. The suit of the plai 
therefore, for the redemption of the mort 
was not premature and he was entitle 
maintain the suit. 


_ IL Another point that arises is 
the court below in holding that the sti 
tion as to charge of interest at the rat 
24% per annum was not onerous has le; 
erred. The learned trial Judge reduced 
interest to 12% per annum. I think he 
right in doing so. The provisions of | 
poni Loans Act apply to mortgage < 
0. 
12. For the reasons given abor 
allow this appeal, set aside the judgment 
decree of the lower appellate court and 
tore that of the Court of first instance 

costs throughout. 
Appeal allo 
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_ Ramdhari, Plaintiff-Appellant v. Joc 

and others, Defendants-Respondents. . 
Second Appeal No. 2454 of 1969, 

1-8-1972, against judgment and decre 
S. G. Shaid, Dist. J., Deoria, D/- 13-10-1 
Index Note: — (A) Civil P. C. (1 
Section 9 — The mere fact that the c 
remedy of approaching the revenue ¢ 
could have beem availed of will not oust 
jurisdiction of the civil court in trying 
suit as framed by the plaintiff which is 
nizable only by it and mot by the rev 
court, (Par 
Cases Referred: Chronological E 
AIR 1969 All 526 == 1968 All LJ 1108 
_. (FB), Ram Awalamb v. Jata Shankar 
AIR 1967 All 358 == 1966 All LJ 1084, 

Mewa v. Baldeo 
AIR 1965 All 514 = 1965 All LY 70, 

Rasool Ahmad v. Beni Prasad 


Rajeshji Varma, for Appellant; Ra 
Shyam, for Respondents. 


JUDGMENT:— Having heard 
Yearned counsel for the parties, I think 
judgment and decree of the Court below 
to be set aside. 


2. The relief sought in the suit 
that the sale deed executed by the first 
of defendants in favour of the second se 
defendants on 23-9-1968 was void anc 
cancelled. Such a relief can be clai 
under Section 31 of the Specific Relief 
as the plaintiff alleged in the plaint th: 
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the said sale deed is left outstanding it may 
cause him a serious injury. It is well settled 
that a specific relief for cancellation of an 
instrument can only be granted by a civil 


court and not by a revenue court notwith- . 


standing that the subject-matter of the said 
sale deed is agricultural land. The view taken 
by the court below that the plaintiff ought to 
have filed a suit for a declaration of his 
rights in the disputed agricultural land and 
his suit though framed in the manner seeking 
a relief for cancellation in effect and in rea- 
lity was a suit for declaration of title, thus 
cognizable by a revenue court does not ap- 
pear to be legally sound. The plaintiff opted 
for the relief of cancellation of the said sale- 
deed, the mere fact that he could have filed 
a suit for declaration of his rights before the 
revenue court will not oust the jurisdiction of 
the civil court in trying the suit as framed 
by the plaintiff which is cognizable only by 
it and not by the revenue court. I am not 
concerned whether on merits the plaintiff 
will succeed or deserves to obtain the speci- 
. fic relief claimed; that would be a question 
for consideration in the suit. The Court be- 
low seems to have confused the two concepts. 
The jurisdiction of a court is always deter- 
mined by allegations in the plaint. It may 
be that under the same set of circumstances 
a plaintiff is entitled to two different kinds of 
remedies. If he chooses one kind of reme- 
dy which can be granted only by the civil 
court, his plaint ought not to be returned by 
the civil court for the reason that he ought 
to have chosen the second kind of remedy 
which could only be granted by the revenue 
court. 


3. Learned counsel for the defen- 
dants-respondents referred to the Full Bench 
case of Ram Awalamb v. Jata Shankar, 
1968 All LJ 1108 = (AIR 1969 All 526), 
Mewa v. Baldeo, 1966 All LY 1084 = (AIR 
1967 All 358) and Rasool Ahmad v. Beni 
Prasad, 1965 All LJ 70 = (AIR 1965 All 
514). I do not find any thing laid down in 
the three cases cited which goes against the 
view I have taken above; rather the observa- 
tions in the case of Mewa v. Baldeo (supra) 
which has been approved by the Full Bench 
of Ram Awalamb v. Jata Shankar (supra) 
support my view. 


4, For the reasons given above, I al- 
low this appeal, set aside the judgment and 
decree of the court below and remand the 
case to the court of first instance for trial 
and decision in accordance with law. The 
plaintiff appellant shall be entitled to his costs 
of this appeal. 


Appeal allowed. 


Raja Ram v. Bhagwan Das (T. S. Misra J.) 
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T. S. MISRA, J. 

Raja Ram, Appellant v. Bhagwan Das 
and others, Respondents, 

Second Appeal No. 274 of 1965, DJ- 
24-7-1972 against judgment and decree of 
B. K. Srivastava, 1st Addl. Civil J., Varanasi, 
D/- 17-12-1964. 

Index Note: — (A) U. P. Zamindari 
Abolition and Land Reforms Act (i of 1951) 
as amended by U. P. Act 37 of 1958, Sec- 
tion 132-B — U. P. Zamindari Abolition and 
Land Reforms Amendment Act (37 of 1958), 
Section 87 (1) — In a suit for partition of 
agricultural holding filed im 1957, the Civil 
Court, after passing the preliminary decree, 
would lack in imherent jurisdiction to parti- 


` fiom the holding, which could be done only 


by the Revenue Court and its Gmal decree 
passed in 1963 would be a nullity. 1979 All 
WR (HC) 524, Rel. on. (Para 5) 
Index Note: — (B) Civil P. C. (4508), 
Section 47 — Where the civil court lacked in 
inherent jurisdiction in passing the final dec- 
ree in a suit for partition of agricultural hold- 
ing, the validity of the decree can be chal- 
lenged under Section 47, evem after the exe- 
cution was struck off in full satisfaction. 
AIR 1970 SC 1475 and AR 1861 SC 272 
and ADR 1956 SC 87, Rel. on. (Paras 6, 8) 
Cases Referred: Chronological Paras 
AIR 1970 SC 1475 = (1971) 1 SCR 66, 
Vasudeo Dhanjibhai Modi v. Raja- 


bhai Abdul Rehman 6 
1970 All WR (HC) 524 = 1970 All LJ 

923, Nathu Singh v. Dular Singh 4 
AIR 1961 SC 272 = (1961) 1 SCR 

591, B. V. Patankar v. C. G. Sastry 7 


AIR 1956 SC 87 = (1955) 2 SCR. 938, 
Ramanna v. Nallaparaju 

S. K. Tewari, for Appellant. 

JUDGMENT:— This appeal is directed 
against the decision of the First Additional 
Civil Judge, Varanasi. The material facts 
are these:— 

2. One Jhooroo filed a suit for parti- 
tion of agricultural holding on 30-5-1957 in 
the court of Munsif Hawali, Varanasi. An 
ex parte preliminary decree was passed in the 
case on 6-2-1958. On 20-3-1958, the plain- 
tiff died and his daughter was brought on re- 
cord as his legal representative. She sold the 
properties in dispute to Bhagwan Das, where- 
upon his name was substituted in the suit. 
The final decree was passed on 7-2-1963. The 
decree-holder then sought execution of the 
decree. The decree was executed and the 
Amin filed ‘dakhaldihani? dated 4-6-1963. 
Whereupon the execution was struck off in 
full satisfaction. Thereafter the present ap- 
pellant filed an objection purporting to be 
under Section 47 of the Code of Civil Proce- 
dure challenging the entire execution proceed- 
ings and contending that the final decree hav- 
ing been passed by a court which had no 
jurisdiction was a nullity. The decree-holder 
contested the aforesaid application under 
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Section 47, Civil Procedure Code on the 
ground that once the execution has been 
struck off in full satisfaction the court be- 
came functus officio and as such the applica- 
tion under Section 47, Civil Procedure Code 
was not maintainable. He also contended 
that the civil court had jurisdiction to pass 
a final decree. The impugned decree was, 
therefore, not a nullity and was executable. 
The contention of the decree-holder found 
favour with the learned Munsif, Hawali, who 
accordingly rejected the application under 
Section 47, Civil Procedure Code. The judg- 
ment-debtor filed an appeal from the said 
order but his contentions were not accepted 
by the appellate court below and his appeal 
was dismissed. The judgment-debtor has now 
come to this Court in second appeal. 


3. The learned counsel for the appel- 
lant argued that both the courts below erred 
in holding that the civil court on the rele- 
vant date had the requisite jurisdiction to 
pass a final decree in the suit for partition 
of agricultural holding which had been filed 
under Section 176 of the U. P. Z. A. and 
L. R. Act. He submitted that on 30-5-1957 
when the suit for partition was filed by Jhoo- 
roo the civil court had jurisdiction to enter- 
tain and try the same but it had no jurisdic- 
tion to pass a final decree in the suit on 
7-2-1963 in view of the amending Act No. 37 
of 1958 which had come in operation on 
7-11-1958. Consequently the final decres 
passed by the learned Munsif was nullity, 
hence inexecutable. I find great force in this 
submission. Section 176 was amended by 
the Amending Act No. 37 of 1958. The 
word ‘partition? appearing in that section 
was substituted by the word ‘division’. Sec- 
tion 182-A was deleted and Section 182-B 
reads as follows:— 

“Section 182-B: Subject to the provisions 
of Sections 178 and 182 the division of 2 
holding or the separation of the share there- 
in of a bhumidhar or sirdar shall be made 
by the Court in accordance with the princi- 
ples that may be prescribed.” 

Section 87 of the Amendment Act of 1958 
provided as follows: 


“Section 87 (1): Except as provided in 
Sections 85 and 86, any amendment made 
by this Act shall not affect the validity, ef- 
fect or consequence or anything already done 
or suffered or any right, title, obligation or 
liability already acquired, accrued or incurred 
or any jurisdiction already exercised, and any 
proceeding instituted or commenced before 
any court or authority prior to the com- 
mencement of this Act shall, notwithstand- 
ing any amendment herein made, continue to 
be heard and decided by such court or au- 
thority.” 

In view of these amendments in the relevant 
provisions of the U. P. Z. A. and L. R. Act, 
it was contended on behalf of the appellant 
that the civil court had no jurisdiction to pass 
a final decree and that only the revenue court 
had the jurisdiction to pass the final decree. 
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4, The position of law obtainir 
fore and after Amendment Act of 1! 
respect of a suit for the partition of a 
tural holdings was examined by a D.: 
Bench of this Court in the case of 
Singh v. Dular Singh, 1970 All WR 
524. It was held in that case that the 
tion in respect of a suit for partition of 
midhari holding was substantially alter 
the Amendment Act of 1958. Aft: 
amendment such a suit could be filed 
in the revenue court which declares the 
of the parties and finally partitions the 
ings or separates the share therein. The 
tion as to whether amendment introduc 
the Amendment Act of 1958 had any 
upon a suit already pending was also ai 
ed by the Division Bench. It was laid 
that Section 87 (1) of the Amendmen 
provided that the court or authority ` 
whom a proceeding had been institut 
commenced prior to the commenceme 
the Amendment Act (which is 7th Nove 
1958) continues to have jurisdiction tc 
and decide that proceeding. According 
civil court which entertained the preser 
continued to have all the jurisdiction i 
pect of it which it possessed originally. 
no less and no more. There was noth 
the law to empower the civil court to 
tion the holding. That was a matter . 
entirely within the scope of the Coll 
jurisdiction. Therefore whether the una 
ed Section 182-A or the amended S 
182-B applied it was clear that it woul 
be civil court which would have jurist 
in the case of partition of holdings. 

5. In the instant case the sui 
filed on 30th May, 1957, i.e., prior t 
commencement of the Amendment Act. 
civil court which entertained the suit 
nued to have all the jurisdiction in 1 
of it which it possessed originally. It | 
a preliminary decree on 6-2-1958. Wit 
its jurisdiction in the suit was exh: 
Thereafter it had no jurisdiction to pa 
the holdings. That was a matter fallir 
tirely within the jurisdiction of the re 
courts. The civil court, therefore, laci 
inherent jurisdiction in passing the fina 
ree on 7-2-1962. As such the decree 
nullity and was consequently inexecuta 

6. It is well settled that the v 
of the decree can be challenged in exe 
proceeding on the ground that the 
which passed the decree was Jacking in 
rent jurisdiction in the sense that it 
not have seisin of the case because th 
ject-matter was wholly foreign to its ju 
tion or that the defendant was dead : 
time the suit had been instituted or 
passed or some such other ground 
could have the effect of rendering the 
entirely lacking in jurisdiction in resp 
the subject-matter of the suit or over th 
ties to it. As pointed out above the 
court was not competent to pass the 
decree on 7-2-1963 in view of the Ame 
Act of 1958. Whe judgment-debtor in t 
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stant case could, therefore, challenge the vali- 
dity of the decree under Section 47, Civil 
Procedure Code. In the case of Vasudev 


Dhanjibhai Modi v, Rajabhai Abdul Reh-. 


man, AIR 1970 SC 1475, the Supreme Court 
laid down that when the decree is made by 
a Court which has no inherent jurisdiction 
to make it, objection as to its validity may 
be raised in an execution proceeding if the 
objection appears on the face of the record. 
The objection in the instant case does ap- 
pear on the face of the record. ‘The civil 
court obviously lacked ‘in inherent jurisdiction 
to pass the final decree on 7-2-1963. 


7. It was submitted before the learn- 
ed Munsif that as the execution had been 
struck off in full satisfaction, the court had 
become functus officio and an application 
under Section 47 of the Code of Civil Pro- 
cedure was not maintainable. This conten- 
tion was accepted by the learned Munsif. 
The contention was, however, unsubstantial 
because the question whether the decree was 
completely satisfied and, therefore, the court 
became functus officio is a matter relating 
to execution, satisfaction and discharge of 
the decree (See B. V. Patankar v.-C. G. 
Sastry, AIR 1961 SC 272 at p. 275.) In the 
case of Ramanna v. Nallaparaju, AIR 1956 
SC 87, it was held by the Supreme Court 

t— 


“When a sale in execution of a decred 
is impugned on the ground that it is not war- 
ranted by the terms thereof, that question 
could be agitated, when it arises between par- 
ties to the decree, only by an application 
under. Section 47 and not in a separate suit.” 


8. In this view of the law the appli- 
cation under Section 47 filed by the judg- 
ment-debtor was maintainable. The entire 
proceedings of the trial court beyond the 
stage of passing a preliminary decree were 
without jurisdiction and the civil court had 
no jurisdiction to pass the final decree in the 
case. The application under Section 47, Civil 
Procedure Code was therefore wrongly re- 
jected. However, -in order to do justice to 
the parties, it would be quite fair and reason- 
able to quash the proceedings after the pass- 
ing of the preliminary decree and direct the 
trial court to send the case to the competent 
revenue court for further proceedings in ac- 
cordance with law. 


9. In the result the appeal is allow- 
ed. The orders of the courts below are set 
aside and the proceedings subsequent to the 
passing of the preliminary decree dated 6-2- 
1958 are quashed. The trial court is direct- 
ed to send the record of the case for parti- 
tion to the competent revenue court. No 
order as to costs. i 


Appeal allowed. 


Pe eee, 


Raghubar Dayal v. State (N. D. Ojha J.) 


A.L] 
AIR 1973 ALLAHABAD 84 (V 60 C 31 
N. D. OJHA, J. 

Raghubar Dayal and another, Applican 


v. The State of U. P. and others, Respo: 
dents. 


Civil Mise. Appla. No. 8841 of 197 
Dj- 16-6-1972. 

Index Notes — (A) Allahabad Hig 
Court Rules Ch. V, Rule 10 and Ch. XXI 
Rule 1 — The requirement of Ch. XXI 
Rule 1, that the Judge appointed to receli 
applications im civil matters shall only receiy 
a writ petition and shall direct it to be lai 
before a Division Bench, does mot apply to 
vacation Judge who, therefore, has power | 
dismiss a writ petition summarily. (X-Re 
Constitution of India, Article 226). j 


(Paras 1, 2, 

S. D. Dubey, for Applicants; Standic 
Counsel, for Respondents. 

ORDER:— The petitioner filed a wi 
petition in this Court which was dismiss 
summarily on June 13, 1972. Now, the pet 
tioner has filed the present application for r 
calling the aforesaid order on the grour 
that the vacation Judge sitting singly has 1 
power to dismiss a writ petition summarily 


_ 2. I have heard learned Counsel f 
the petitioner but I am unable to agree wi 
the submissions made by him. It has be 
contended by the learned Counsel for tl 
petitioner that under Chapter V, Rule 10 | 
the Rules of the Court the Vacation Jud; 
sitting singly is entitled to receive a cii 
miscellaneous writ petition, but is not enti 
ed to dismiss it in view of the provisions co: 
tained in Chapter XXII, Rule 1, or the Rul 
of the Court, which lays down that an app. 
cation for a direction or order or writ und 
Article 226 of the Constitution shall be mai 
to the Division Bench appointed to recef 
applications or, on any day on which no su 
Bench is sitting, to the Judge appointed 
receive applications in civil matters. It fu 
ther provides that in the latter event tl 
Judge shall direct that the application | 
laid before a Division Bench for orders. 
has been contended that if a Division Ben 
appointed to receive applications under Ar 
cle 226 is not sitting, the Judge appointed 
receive applications in civil matters can on 
entertain a writ petition and has to direct 
to be laid before a Division Bench for orde 
Tt was argued that since during the vacati' 
no Division Bench appointed to receive a 
plications under Article 226 is sitting, t 
Vacation Judge can after entertaining a w 
petition only direct it to be laid before 
Bench for orders. 

3. Chapter XXII, Rule 1 envisages 
Judge appointed to receive applications 
civil matters. During the vacation no judge 
appointed to receive applications in civil m: 
ters. Chapter V, Rule 10 reads thus: 

(1) Criminal work shall continue to 
dealt with during the vacation by such Judg 


HP/HP/E553/72/GNB re 





1973 


as may be appointed for the purpose by that 
Chief Justice, 

They may also exercise the original and 
appellate jurisdiction vested in the court in 
any miscellaneous matter or any civil matter 
connected with, relating to or arising out of, 
the execution of a decree, which may in thein 
opinion, require immediate attention. 

Such jurisdiction may be exercised even 
in cases which are under the Rules cogni- 
zable by two or more Judges, unless the case 
is required by any other law to be heard by 
more than one Judge. 

(2) Subject to any general or special 
order of the Chief Justice, Vacation Judges 
shall, in the absence of the Chief Justice, 
exercise jurisdiction at Allahabad or Luck- 
now, as the case may be, in connection with 
the arrangement of Benches, listing of cases 
and other like matters, 


4, Paragraph 1 of sub-clause (1) of 
Rule 10 of Chapter V lays down that crimi- 
nal work shall continue to be dealt with du- 
ting the vacation by such Judges as may be 
appointed for the purpose by the Chief Jus- 
tice. During the vacation appointment is 
made of Vacation Judges by the Chief. Jus- 
tice for the purpose of dealing with criminal 
work. Under the second paragraph of R. 10 
sub-clause (1) a discretion has been given to 
the Vacation Judge to exercise the original 
and appellate jurisdiction vested in the Court 
in any miscellaneous matter. The High Court 
in dealing with writ petitions exercises origi- 
nal jurisdiction and there is no doubt that a 
writ petition comes within the definition of a 
miscellaneous matter. Therefore, even though 
the Vacation Judge is not appointed for en- 
tertaining a writ petition a discretion has been 
left with him to entertain a writ petition. 
Entertaining a writ petition necessarily in- 
volves the power to bear and decide such a 
writ petition. Paragraph 3 of clause (1) of 
Rule 10 of Chapter V empowers a Vacation 
Judge sitting singly to exercise jurisdiction 
even in cases which are under the Rules ccg- 
nizable by two or more Judges, unless by 
any other law the case is required to be 
heard by more than one Judge. No othe 
law to the contrary has been brought to my 
notice. In my opinion, therefore, the require- 
ment of chapter XXII, Rule 1 that the Judge 
appointed to receive applications in civil mat~ 
ter shall only receive a writ petition and 
shall, thereafter direct it to be laid before a 
Division Bench, does not apply to a Vaca- 
tion Judge. 

5. In this view of the matter there is 
no substance in the contention raised by the 
learned counsel for the petitioner. 


6. No other point has been pressed. 
This petition is accordingly dismissed. 
Petition dismissed. 


ed 
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AIR 1973 ALLAHABAD 85 (V 60 C 32) 
C. S. P. SINGH, J. 


Shri Gaur Dhan Co-operative Housing 
Society Ltd. and others, Petitioners v. 
Collector and District Magistrate, Mathura 
and others, Respondents. 


~ Civil Misc. Writ No. 362 of 1972, D]- 
16-5-1972. 


Index Note:— (A) Land Acquisition 
Act (1894), S. 6 — The land stands divested 
from its erstwhile owners when Section 6 
notification has been issued and possession 
of land has also been handed over. AR 
1866 SC 1408 and AIR 1970 SC 1576, Rel. 
on. (ara 2) 


Index Note:—~ (8) Penal Code (1869), 
S. 105 — It is implicit in this section that 
police are duty bound to take steps to pro- 
fect the person and property of the com- 
plainant. The responsibility of law enm- 
forcement being on the police he is not 
bound to comply with such directions of 
District Magistrate and the Minister that 
may come in the way of enforcement of 
iaw amd order. (X-Ref:— Criminal P. C, 
(1898), S. 149). (Police Act (1361), S. 23). 
(Para 2) 


Cases Referred: Chronological 

AIR 1970 SC 1576 = (1971) 1 SCR 
413, Lt. Governor of Himachal Pra- 
desh y. Avinash 


AIR 1966 SC 1408 = (1966) 3 SCR 
437, Girdharilal v. State of Gujarat 2 


1955 AC 457 = (1955) 1 All ER 846, 
A. G. for New South Wales v. Per- 
petual Trustee Co. Ltd. 


(1930) 2 KB 364 = 99 LIKB 569, 
Fisher v. Oldham Corpn. 


N. B. Singh, V. P. Misra, K. L. Misra 
and G. N. Sharma, for Petitioners; Standing 
Counsel, B. P. Agrawal and A. Kumar, for 
Respondents. 


ORDER :— The petitioner No. 1 is a 
Co-operative Society having been registered 
under the Co-operative Societies Act, 1912. 
The Society required land for certain pur- 
poses and it accordingly moved the Collec- 
tor, Mathura for acquisition of 28.94 acres 
of land. Subsequent thereto, a notification 
under Section 4 (1) of the Land Acquisition 
Act was published in the U. P. Gazette 
dated Ist May, 1965. An inquiry under Sec- 
tion 5-A of the Land Acquisition Act was 
held, and objections were filed. While these 
objections were pending, Babulal Sharma 
respondent No. 6 filed a writ petition No. 
1842 of 1966 challenging the acquisition. 
The petition was rejected on the 20th May, 
1966 by a Bench consisting of Hon’ble W. 
Broome and Satish Chandra, JJ. In the 
meantime, the inquiry under Section 5-A of 
the Act was concluded and thereafter the 
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matter was considered by the Land Acquisi- 
tion Committee which gave approval for the 
acquisition sometime in March, 1968. Inas- 
much as the acquisition was for the Society, 
and agreement between the State Govern- 
ment and the Society in respect of land to 
be acquired was signed in November, 1968. 
Thereafter, a notification under Section 6 of 
the Act in respect of the above acquisition 
was published in the U. P. Gazette of the 
4th January, 1969. This led to another round 
of litigation, by way of a writ petition No. 
587 of 1969. In this petition Babulal Sharma 
again figured as one of the petitioners along 
with a number of other persons. A stay 
order was granted staying delivery of pos- 
session, but the writ petition was ultimately 
dismissed on the 22nd April, 1970. Subse- 
quently, an award was given on the 29th 
May, 1970. Compensation was awarded to 
30 persons. The majority of the persons 
whose land was acquired accepted the award 
but some have filed references under Section 
18 of the Act. On the Ist June, 1970, the 
Naib Tahsildar went on the spot and deli- 
vered possession to the Society. A true copy 
of this Dakhalnama is Annexure ‘B’ to the 
petition. 


It seems that the acquisition was not to 
the liking of certain residents of the locality 
and obstructions were being put in the way 
of the petitioner from starting constructions. 
An incident took place on the 13th June, 
1970 in respect of which a First Information 
Report was lodged. It is alleged by the peti- 
tioners that a large number of persons in- 
stigated by Babulal Sharma and others came 
on the spot where the construction was in 
progress, and beat a number of. persons. A 
case in respect of this incident is said to be 
pending before the Judicial Magistrate under 
Section 307, LP.C. and the matter is still 
undecided. It appears that subsequent to 
this, representations were made to the State 
Government regarding the acquisition, 
Wherein it was requested that further pro- 
ceedings in the acquisition may be stayed, 
and allegations were also made that the land 
was not being used for the purpose for 
which it was acquired. It is averred by the 
petitioners that directions were issued _ by 
Sri Lakshmi Shanker Yadav, the Minister 
concerned on the 7th June, 1970 which was 
later on confirmed by a D. O. letter dated 
lith June, 1970, that further action relating 
to the acquisition be stayed. The petitioner, 
thereafter, made an application under Sec- 
tions 107/117, Cr. P. C. against Babulal 
Sharma and 18 other persons, and a report 
thereof was called from the Station Officer, 
Police Station, Goverdhan, but he made a 
report that there is an apprehension of 
breach of peace from the side of Babulal 
only and not from the side of the petitioners. 


On the 4th August, 1970 Babulal 
Sharma filed a writ petition No. 3587 of 
1970 challenging the decision of the Land 


ALR, 
Acquisition Officer dated 18th June, 1969, 
rejecting an application purported to have 


been made by him under Section 49 of the 
Act, and the order passed on the review ap- 
plication made by him. This petition was, 
however, rejected summarily on that very 
date. It seems that the petitioners were be- 
ing perpetually harassed by the local resi- 
dents, including Babulal Sharma and as such 
they filed three suits being Suits Nos. 456 of 
1970, 484 of 1970 and 591 of 1970 in the 
Civil Court, and interim injunctions were 
also granted restraining the defendants from 
interfering with the possession of the peti- 
tioners. While these proceedings were going 
on, the parties fought out the matter in the 
Revenue Court. A mutation application 
moved on behalf of the Society for mutation 
of name of the Society was contested by 
Babulal Sharma and a number of other per- 
sons. An order for mutation in favour of 
the petitioner No. 1 was passed on the 
12/16th February, 1972. In the meantime, 
the Co-operative Minister seems to have 
sent an order to the District Magistrate, 
Mathura to complete the entire proceedings 
for the acquisition which may not have been 
completed till then. This order has been 
quoted in para 69 of the petition, and its 
authenticity has been admitted. 


The petitioners seem to have become 
apprehensive about safety of their person 
and property by now, and applications were 
made to the District Magistrate, Mathura for 
being given police aid to help in raising a 
barbed wire fencing around the acquired 
land on payment of charges. The petitioners 
also deposited certain sums of money fop 
that aid. This was done on the 23rd May, 
1971 and it is averred that the petitionep 
put up barbed wire over about 18.94 acres 
of land with police help but no sooner the 
police left the place the wire etc. were pul- 
led out. A report of this incident was lodg- 
ed by the petitioners and, thereafter on the 
27th May, 1971 the police reached the spot 
again, and the fencing was completed by 
the petitioners. Subsequent to this, it has 
been alleged that the barbed wire fencing 
was again pulled down by Babulal Sharma 
and others, and a report in writing was 
made on the 10th October, 1971. A report 
in respect of this incident was sent by the 
police in connection with the application 
which was moved by Babulal Sharma, for 
bail and this has been filed as Annexure ‘J’ 
to the petition, and it appears that the case 
set up by the petitioners was vindicated in 
the report. The petitioners had deposited 
money for police aid for three days. This 
had been accepted and a receipt has been 
issued to the petitioners, but as has been 
noticed police aid was given to the peti- 
tioners for making constructions and setting 
up barbed wire fencing only for. two days 
and, thereafter, it is averred in the petition 
that, the petitioners approached the Super- 
intendent of Police for being granted police 
aid for a day more but no action was taken. 
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Thereafter, the petitioners, began levelling 
the acquired site and cutting down certain 
trees, but this was stopped by the Station 
Officer, Police Station, Goverdhan on 17th 
August, 1971. This fact is, however, denied 
in the counter-affidavit. 

The opposite parties were, however, still 
agitating and making representations to the 
State Government,~and the petitioners went 
and saw the Co-operative Minister in this 
connection in September, 1971. On the 13th 
September, 1971, the Co-operative Minister 
issued a telegraphic order, dated 19th Au- 

gust, 1971 to the District Magistrate, Ma- 
thura directing him to stay proceedings in 
respect of the Jand acquired for the society, 
and further that the tenants who were in 
possession of the land should not be evict- 
ed. On the 14th October, 1971, the peti- 
tioners averred, an attempt was made by 
Babulal Sharma and others to take forcible 
possession of the Jand, and as a result the 
petitioners sent a telegram and application 
to a large number of persons including the 
Chief Minister, Inspector General of Police, 
Deputy Inspector General of Police and 
District Magistrate, Mathura’ and Superin- 
tendent of Police. A true copy of the tele- 
gram and application have been annexed as 
Annexure ‘B’ to the petition. No action, it 
is averred, was taken on these complaints. 
Apart from the Co-operative Minister hav- 
ing passed an order for staying further pro- 
ceedings in the acquisition matter, the Dis- 
trict Magistrate, Mathura also passed an 
order on the 19th October, 1971 to the effect 
that such parties as are in possession of the 
land should keep possession. 


The petitioners now complain that on 
account of the order passed by the Co-ope- 
rative Minister, the District authorities that 
is respondents Nos. 1 and 2 who are under 
a duty to maintain law and order are not 
taking action on their complaints and they 
are sitting idle even when the lives of the 
members of the society and its properties 
are in jeopardy, and are not assisting the 
petitioners in maintaining peaceful posses- 
sion. The petitioners pray for quashing the 
order issued by the Minister concerned, and 
of the District Magistrate, as also for issu- 
ing orders directing respondents Nos. 1 and 
2 to protect the lives and properties of the 
petitioners, and to assist them in making 
constructions on disputed land by prevent- 
ing trespassers from interfering with theis 
possession. 

2. ` Counsel for the petitioners has 
contended that the respondents Nos. 1 and 
2 are. under a duty to maintain law and 
order, and to take appropriate action under 
the law for preservation of the lives and 
properties of the petitioners, and also to 
assist them in ousting trespassers from the 
acquired properties and further that the Co- 
operative Minister and the District Magis- 
trate had no jurisdiction to pass the impugn- 
ed orders. These contentions have been con- 
troverted by the respondents. 
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It will be seen that a notification under 
Section 6 of the Land. Acquisition Act has 
already been issued. This has been followed 
by the delivery of possession which has been 
handed over to the petitioners. The result 
of it is that the land stands divested from 
its erstwhile owners and has vested in So- 
ciety. The State Government cannot now 
withdraw the acquisition proceedings in such 
circumstances see Girdharilal v. State of 
Gujarat, AIR 1966 SC 1408 and Lt. Gover- 
nor of Himachal Pradesh v. Avinash, AIR 
1970 SC 1576. 


So far as Babulal Sharma and others 
are concerned, they have no semblance of 
title over the disputed land. Several attempts 
were made by them to challenge the validity 
of the acquisition proceeding but they have 
failed on each and every occasion. The deci- 
sions of this Court given in the writ peti- 
tions filed by them have become final. The 
interference that has been complained of is 
at the instance of Babulal Sharma and his 
other supporters who have no title left in 
the property, and there exists no justification 
under the law for interference on their be- 
half with the possession of the petitioners. 
So far as the order of the Minister and the 
District Magistrate are concerned, the first 
of which directs the District Magistrate not 
to take any action for dispossessing the ten- 
ants, the same is not referable to any provi- 
sions of the Land Acquisition Act. It is, how- 
ever, urged that inasmuch as the State Gov- 
ernment is empowered under the agreement 
entered between it and the Co-operative So- 
ciety, to resume possession in case the land 
is not used for the purpose for which it has 
been acquired, and as in the present case the 
petitioners are not using the land for the pur- 
pose of the original acquisition, the State 
Government, while passing the impugned 
orders, has acted in exercise of the powers 
under the agreement, which has statutory 
force in view of Section 42 of the Land Ac- 
quisition Act. It may be that the State Gov- 
ernment can in accordance with the terms 
of the agreement resume the land, but nei- 
ther the agreement nor Section 42 of the 
Act confer powers on the State Government 
to pass an order of the type which has been 
passed in the present case so as to restrain 
the authorities at the district level to not 
discharge their duty of maintaining law and 
order. Even if it be assumed that the order 
was passed in exercise of administrative 
powers, the order in question would still be 
invalid. In the first place, even if it was pass- 
ed for maintaining law and order it has to 


be passed by the Minister concerned, that 
is Home Ministry. In the present case, the 
order has been passed by the Minister for 


Co-operatives and there is nothing on the 
record to indicate that he could pass orders 
in respect of law and order situation. Se- 
condly, an administrative order which tends 
to restrain the district authorities from dis- 
charging their function of maintaining law 
and order would be invalid. The order of the 


_88 AI. [Pr. 2] S. G. D. Co-op. H. Socy. v. The Collector (C. S. P. Singh J.) 


District Magistrate which has been quoted 
in paragraph 118 of the writ petition suf- 
fers from the same infirmity. 


The petitioners’ grievance, as has been 
seen, is that even though the possession was 
given to them and title has been passed in 
their favour, they are being prevented from 
making constructions on the acquired land, 
and that respondents Nos. 1 and 2 are not 
paying heed to the complaint made by them. 
Under Section 97 of the Indian Penal Code, 
a person has a right of private defence of 
his life and property. This right extends 
against acts which amount to theft, robbery, 
mischief op criminal trespass, or which is an 
attempt to commit these offences. Section 
105 of the. Penal Code confers right of pri- 
vate defence of property as soon as a rea- 
sonable apprehension of danger to the pro- 
perty commences, and in cases of criminal 
trespass or mischief continues as Jong as the 
offender continues in the commission of 
criminal trespass or mischief. By Section 104 
of the Penal Code the right extends to caus- 
ing such harm to the wrongdoer as is ne- 
cessary other than death. [hese rights are, 
however, subject to the exceptions contain- 
ed in Section 99 of the Penal Code. One 
of the exceptions is that a person does not 
have a right of private defence in cases in 
which there is time to have recourse to the 
protection of the public authorities. It is 
implicit in this exception that if the notice 
of the public authorities is drawn to the 
commission of offences against either the 
property or body of the person concerned, 
public authorities must take such steps as 
are necessary to protect the person and the 
property of the complainant. It is thus in- 
cumbent on public authorities to take such 
steps as are reasonable for the protection of 
the life and property of citizens. They can- 
not sit as idle spectators, on information be- 
ing given to them of a criminal act which 
is continuing or which is likely to take place. 
In the present case, the petitioners have been 
complaining of repeated acts of trespass 
and mischief, and it appears that on two 
occasions the police was sent to protect the 
petitioners while making constructions on 
the land in dispute. This protection is no 
longer forthcoming. The orders passed by 
the Minister for Co-operative and of the 
District Magistrate seem to have had some 








of trespass and mischief on their land, and 
inasmuch as they have brought this fact to 
the notice of the public authorities, the 
tight of private defence which could be ex- 
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ercised by the petitioners under Section 105 
of the Penal Code till such time that the 

ass or mischief continued, would have 
to be exercised by the public authorities. 
This view of mine finds support from the 
decision in the case reported in (1969) 2 M (J) 
and the decision in the case of C. A., R. v. 
Metropolitan Police Commissioner, (All Eng- 
land Law Reports page 763). It would be 
appropriate to extract some passages from the 
decision in R. v. Metropolitan Police Com- 
missioner (supra). Lord Denning, Master of 
Rolls referring to the duties of the Commis- 
sioner of Police observed: 


“The office of Commissioner of Police 
within the Metropolis dates back to 1829 
when Sir Robert Peel introduced his disci- 
plined Force. The Commissioner was a jus- 
tice of the peace specially appointed to ad- 
minister the police force in the Metropolis. 
His constitutional status has never been de- 
fined either by statute or by the courts. It 
was considered by the Royal Commission on 
the Police in theip report in 1962 (Cmnd. 
1728). I have no hesitation in holding that, 
like every constable in the land, he should 
be, and is, independent of the executive. He 
is not subject to the orders of the Secretary 
of State, save that under the Police Act, 1964 
the Secretary of State can call on him to give 
a report or to retire in the interests of effi- 
ciency. I hold it to be the duty of the Com- 
tnissionep of Police, as it is of every chief 
constable, to enforce the law of the land. He 
must take steps so to post his men that crimes 
may be detected; and that honest citizens may 
go about their affairs in peace. He must 
decide whether or not suspected persons are 
to be prosecuted; and, if need be, bring the 
prosecution or see that it is brought; but in 
all these things he is not the servant of any- 
one, save of the law itself. No Minister of 
the Crown can tell him that he must, or 
must not, keep observation on this place or 
that; or that he must, or must not, prosecute 
this man or that one. Nor can any police 
authority tell him so. The responsibility for 
law enforcement lies on him. He is answer- 
able to the law and to the law alone. That 
appears sufficiently from Fisher v. Oldham 
Corpn., (1930) 2 KB 364, the Privy Council 
case of A. G. for New South Wales v. Perpe- 
tual Trustee Co. (Ltd.), 1955 AC 457. 
Considering the matter Salman (J) observed 
on page 771. í 


“In this Court it has been argued on be- 
half of the Commissioner that the police are 
under no legal duty to any one in regard to 
law enforcement. If this argument were cor- 
rect, it would mean that insofar as their most 
important function is, concerned, the police 
are above the law and therefore immune from 
any control by the Court. I reject that argu- 
ment. In my judgment the police owe the . 
public clear duty to enforce the law a duty 
which I have no doubt they recognise and 
which generally they perform most conscien- 
tiously and efficiently. In the extremely un- 
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likely event, however, of the police failing 
Pas eer to carry out their duty, the court 
would not be powerless to intervene. For 
example, if as is quite unthinkable, the chief 
police officer in any district were to issue an 
instruction that as a matter of policy the 

olice would take no steps to prosecute any 
Pouse braken, I have little doubt but that any 
house-holder in that district would be able to 
obtain an order of mandamus for the instruc- 
tion to be withdrawn. Of course, the police 
have a wide discretion whether or not they 
will prosecute in any particular case. In my 
judgment, however, the action which I have 
ostulated would be a clear breach of duty. 
t would be so improper that it could not 
amount to an exercise of discretion.” _ 
I am in complete agreement with the views 
expressed by the court of Appeals. 


3. The writ petition is accordingly al- 
lowed. Whe order of the respondent No. 3 
dated 9-8-1971 quoted in paragraph 112 of 
the petition and of the District Magistrate 
dated 19-10-1971 quoted in paragraph 118 
are quashed. The respondents Nos. 1 and 2 
are directed to ensure that there is no inter- 
ference with the work of constructions which 
the petitioners propose to make on the land 
in dispute, by trespassers. Whe petitioners 
should, however, intimate respondents Nos. 1 
and 2 of the date on which they propose to 
start the constructions, and should complete 
the same expeditiously. In case it is neces- 
sary, the respondents Nos. 1 and 2 should 
take steps to oust trespassers from the land 
in dispute. Whe petitioners are entitled to 
their costs, i . 
Petition allowed. 
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Index Note: — (A) U. P. (Temporary) 
Control of Rent and Eviction Act GB of 1947), 
Section 3 — Finding that a certain building 
or past of a building was or was not con- 
structed om or after 1-1-1951 cannot be inter- 


SC 492 and AIR 1962 SC 646, Distinguish- 
ed. (X-Ref: Civil P. G (1908), Sec. 109). 


Brief Note: — (A) The reasons are two- 
fold: (1) the jurisdiction and power exercis- 
able under Section 115, C. P. C. are, in cer- 
tain respects, basically different from those 
exercisable under Section 100; (2) a Civil 
Court is not a Court of limited jurisdiction 
and cannot be equated with courts or tribu- 
nals of limited jurisdiction. The civil court 
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does not owe its jurisdiction to entertain a 
suit for ejectment on any provision of the 
Act or on the existence or non-existence of 
a certain fact. If an issue is raised in such 
a suit that it is barred by virtue of Section 3 
of the Act, such issue is like any other issue 
arising in the suit. It does not affect its ju- 
tisdiction which, subject to the limitations 
mentioned in Section 9, C. P. C., is plenary 
in nature. It is not a matter of vesting of 
jurisdiction; it is a matter of exercise of ju- 
risdiction. When any such issue is answered 
against the plaintiff, the Court dismisses the 
suit not for lack of jurisdiction but because 
the law so provides. (Para 6) 
_ Index Note: — (B) Evidence Act (1872), 
Section 115 — Plea of estoppel — No foun- 
dation for estoppel laid in plaint nor any 
issue regarding same raised in plaint — Plea 
cannot be raised for first time im second ap- 
peal. (X-Ref: Civil P. C. (1908), Section 100). 
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Cases Referred: Chronological Paras 
1965 All LJ 794, Jai Narain Tandon v. 

Ram Kishan Das 
1965 All LJ 1045 = 1965 All WR 

(HC) 521, Khiya Ram v. Prabha Devi 4 
AIR 1962 SC 646 = (1962) 2 SCR 

947, Roshan Lal v. Iswar Dass 4,5 
AIR 1959 SC 492 = (1959) Supp 1 

SCR 733, Chaube Jagdish Prasad v. 

Ganga Prasad Chaturvedi 4 


R. B. Agarwal, for Appellant; Dr. Gyan 
Prakash, for Respondent. 


JUDGMENT:— The _ plaintiff-appellant, 
Anant Lal Goel is the owner of the premises 
numbered 85-D and 85-E, K. P. kkan 
Road, Allahabad. The upper portion of the 
building, 85-D, is used by the appellant fov 
residential purposes. 85-E consists of three 
shops on the ground floor. One out of the 
three shops on the ground floor was let out 
by him to the respondent under a registered 
lease deed dated 30-8-1951 for a period of 


three years with effect from 1-9-1951 on a 


monthly rent of Rs. 75/-. Admittedly, the 
respondent continued to remain in occupation 
of the shop as a month to month tenant on 
the same rent after the expiry of the period 
of three years. The landlord by notice dated 
10-4-1961 (Ex. 1) terminated the tenancy and 
filed a suit for ejectment, arrears of rent and 
damages for use and occupation at the rate 
of Rs. 75/-. This suit was decreed by the 
trial court in toto. The trial court’s decree 
has been reversed by the lower appellate 
court and the entire suit has been dismissed. 
The landlord has filed this second appeal 
praying that the trial court’s decree be restor- 


2. According to the appellant, the 
shop in question was under erection on 1-1- 
1951 and, the construction-work having been 
completed after that date, the provisions of 
the U. P. (Temporary) Control of Rent and 
Eviction Act, 1947 (hereinafter called the 
Act) are not applicable to the case by virtue 
of Section 1-A thereof. The trial court ac- 
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cepted this plea. The lower appellate court 
has, however, held that the shop was not 
under erection on 1-1-1951 and that all the 
material construction work had been com- 
pleted before that date. It is, therefore, an 
accommodation to which the Act applied. 
The main point for decision in this appeal is 
whether the provisions of the Act apply to 
the case or not. 

3. Section 1-A was inserted in the 
Act by U. P. Act IX of 1951, published in the 
gazette dated March 15, 1951. It runs thus: 

“Nothing in this Act shall apply to any 
building or part of a building which was 
under erection or was constructed on or aftep 
ist January, 1951.” 

“Accommodation” as defined in Section 2 (a) 
by the Act, omitting the portions which are 
not relevant for purposes of this case, means 
“residential and non-residential accommoda- 
tions in any building or part of a building...” 
The shop undisputably is an accommodation. 
Whether by virtue of Section 1-A the provi- 
sions of the Act applied to it or not is a 
question, the answer to which solely depends 
on the factual existence or non-existence of 
a state of things on a particular date, viz., 
whether it was under erection on 1-1-1951. 


The landlord has not contended that it was ~ 


constructed after the said date. There are 
diverse findings on the question. Apparent- 
ly they are findings of fact. It was, there- 
fore, contended on behalf of the respondent 
that the finding of the lower appellate court 
on the point is not open to attack in second 


appeal. The contention is not wholly with- 
out force. 
4. The learned Solicitor General, 


however, submitted on appellant’s behalf that: 


the finding being in respect of a jurisdictional 
fact its correctness can be questioned even in 
second appeal. The appellant according to 
the learned counsel, had otherwise fully esta- 
blished his legal right to the reliefs sought 
by him; the lower appellate court by record- 
ing an erroneous finding held that the provi- 
sions of the Act applied to the shop and 
failed to exercise its jurisdiction and power 
as a civil court by mis-applying Section 3 of 
the Act to the case. In support of this con- 
tention, reliance was placed on two Supreme 
Court decisions: (1) Chaubey Jagdish Prasad 
v. Ganga Prasad Chaturvedi, AIR 1959 SC 
492; (2) Roshan Lal v. Ishwar Dass, AIR 1962 
SC 646. Reliance was also placed on two deci- 
sions of Dhavan, J., — (1) Jai Narain Tandon 
v. Ram Kishan Das, 1965 All LJ 794 and 
(2) Khiya Ram v. Prabha Devi, 1965 All LIR 
1045 — in which the learned Judge expressly 
held that a finding on a question whether 
a building was constructed before or after 
January 1, 1951 being a finding in respect 
of jurisdictional fact can be interfered with 
even in second appeal. 


5. The point is not free from doubt. 
In the two cases noted above, the Supreme 
Court did not consider the legal position with 
reference to the powers of the High Court 
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exercisable under Section 100 of the Code of 
Civil Procedure. In both the cases, the mát- 
ter had come up before the High Court in 
revision under Section 116, C. P. C. The 
cases arose out of proceedings or suits under 
specific provisions of special statutes,—the Act 
in the case; and the Delhi and Ajmer 
Merwara Rent Control Act, 1947 in the 
second. The Supreme Court held that a find- 
ing that a building was constructed or was 
complete on or after a certain date being 
finding determinative on the question of 
jurisdiction exercisable under the particular 
Act is a finding in respect of a jurisdictional 
fact; the High Court as such could under 
Section 115, Civil Procedure Code examine 
the finding on merits for the purpose of sa- 
tisfying itself whether jurisdiction was assum- 
ed or abrogated in consequence of an erro- 
neous finding. The learned Counsel for the 
respondent however sought to draw support . 
from the following observations occurring in 
paragraph 17 of the judgment in Roshan Lal’s 
case, AIR 1962 SC 646 (supra):— 


“We think that the High Court was in 
error in interfering with the finding of fact 
by the Rent Controller and the District Judge, 
in support of which finding there was clear 
and abundant evidence which had been care- 
fully considered and accepted by both the 
Rent Controller and the District Judge.” 


A treading of the entire paragraph 17, how- 
ever, leaves no room for doubt that the 
aforesaid observation was made because the 
High Court had “referred merely to certain 
submissions made on behalf of the landlord 
and then expressed the opinion that what was 
done to second floor was mere improvement 
and not a new construction.” 


6. In spite of the above noted cases 
decided by the Supreme Court, the point still 
remains as to whether a finding that a certain 
building or part of a building was or was 
not under erection or was or was not con- 
structed on or after Ist January, 1951 is open 
to reconsideration by the High Court under 
Section 100, Civil Procedure Code. No doubt 
on this point the appellant is supported by 
two decisions of Dhavan, J., referred to 
above. Still I venture to express my doubt. 
My reasons are two-fold: (1) the jurisdiction 
and power exercisable under Section 115, 
Civil Procedure Code are, in certain respects, 
basically different from those exercisable 
under Section 100; (2) a civil court is not a 
Court of limited jurisdiction and cannot be 
equated with courts or tribunals of limited 
jurisdiction. The civil court does not owe 
its jurisdiction to entertain a suit for eject- 
ment on any provision of the Act or on the 
existence or non-existence of a certain fact. 
If an issue is raised in such a suit that it is 
barred by virtue of Section 3 of the Act, 
such issue is like any other issue arising in 
the suit. It does not affect its jurisdiction 
which, subject to the limitations mentioned 
in Section 9, Civil Procedure Code, is plenary 
in nature. It is not a matter of vesting of 
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jurisdiction; it is a matter of exercise of ju- 
tisdiction. Such an issue is like.an issue on 
a question of limitation or an issue based on 
Section 80, Civil Procedure Code. Such issues 
affect the result in the suit. When any such 
issue is answered against the plaintiff, the 
Court dismisses the suit not for lack of juris- 
diction but because the Jaw so provides. I 
do not, however, consider it necessary to refer 
the case to a larger Bench because after exa- 
mining the matter on merits, I see no valid 
reason to differ from thé finding of the lower 
appellate court that the shop was not undep 
erection on or after 1-1-51. 

7. In support of their respective con- 
tentions on the point of the applicability of 
the provisions of the Act, the learned coun- 
sel placed reliance on documentary and oral 
evidence both. Oral evidence is not of much 
value or significance, nor can it be treated as 
reliable. The appellant examined only himself 
in support of his case; the respondent ex- 
amined himself and two other witnesses. 

8. The important documentary evi- 
dence on appellant’s side consists of Ex. 4, 
Ex. 5, Ex. 6, Ex. 23 and Ex. 8 on the res- 
pondent’s side the documents of importance 
are: Ex. A-1, Ex. A-2 and Ex. A-3. 


9. Admittedly all the three shops on 
the ground floor were allotted under Sec- 
tion 7 of the Act by the Rent Control and 
Eviction Officer by an order dated 10-4-1950. 
One of the shops was directed to be let out 
by the landlord to the respondent. This 
order has not been produced by any party. 
It however appears that the appellant on re- 
ceipt of a copy of the order had made cer- 
tain representations, acting upon which the 
Rent Control and Eviction Officer decided 


-to put the allotment order in abeyance fop 


the time being. No copy of the representa- 
tions has been filed, but a copy of the subse- 
quent order dated 11-7-1950 has been filed. 
It is Ex. 5. It contains the following reci- 


“The case of the present allottee and the 
objection of the landlord put forward by him 
in his application dated 2-5-1950 addressed 
to the District Magistrate will be decided 
when the shops are completed.” 

Strong reliance was placed on Ex. 5. At 
best, it however, only shows that on 2-5-1950 
the shop was not complete. Neither the ap- 
pellant nor the respondent appears to have 
given any further intimation to District Ma- 
gistrate. The allotment order was not vacat- 
ed or withdrawn. Subsequently on 30-8- 
1951 the shop was let to the respondent by 
the appellant under a registered lease-deed, 
Ex. 4. In it there is no reference to the al- 
lotment order nor does it mention the date 
or time of the completion of the shop. By 
itself the document neither helps the appel- 
lant nor the respondent. Ex. 23 is a copy 
of a lease-deed dated 31-5-1951 under which 
the other two shops were let by the appellant 
to Delhi Cloth Mills Ltd., for a period of 
three years with effect from 16-6-1951. In it 
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also there is no mention as to when the 
shops were constructed or completed. Exs. 6 
and 7 are documents relating to assessment 
of house and water tax in respect of the 
shops as also the residential portion. Ex. 8 
is a copy of the assessment order by the 
Income Tax Officer for the assessment yeav 
1954-55. It mentions that the shop in ques- 
tion was finally constructed in August 1951 
and the exemption period of this new con- 
struction expired in August 1953. It does 
not show on what basis or material it was 
found that the shop was finally constructed 
in August, 1951. Possibly, it was based on 
the statement of the appellant himself. 


10. The learned counsel for the ap- 
pellant referred to the definition of the word 
‘building’ in Section 2 (2) of the U. P. Muni- 
Cipalities Act. At the relevant time, the defi- 
nition ran thus:— 

Section 2 (2): 7 

“ ‘building’ means a house but, shed os 
other roofed structure, for whatsoever pur- 
pose and of whatsoever material constructed, 
and every part thereof, shall not include the 
tent or other such portable temporary shel- 
ter.” X 

11. The submission was that under 
Section 2 (2) of the Act, an accommodation 
must necessarily be a building or part of a 
building and since the word ‘building’ has 
not been defined in the Act, and further since 
the Act applies primarily to all urban areas, 
the definition. of the word ‘building’ in Sec- 
tion 2 (2) of the Municipalities Act would be 
material for the purposes of determining 
whether at a particular point of time, there 
existed a building or part of a building which 
under Section 2 (a) of the Act would be an 
accommodation. It was further submitted 
that under the Municipalities Act every 
building has to be assessed and the annual 
value thereof determined for the purposes of 
Municipal taxation. Therefore, in order to 
find out whether there did or did not exist 
any such building or part of a building as 
would constitute an accommodation, the date 
of the first assessment under the Municipali- 
ties Act would be a material factor. The 
learned counsel referred to Section 128, which 
empowers a Municipality to impose certain 
taxes including a tax on the annual value of 
buildings and water tax on the value of 
building, and to Section 140 which defines 
the expression ‘annual value’. It was urged 
that the shop 85/E, although assessed for the 
first time on 30-3-1950 by a resolution, was 
actually under construction as noted in Ext. 
7 and that the house tax and water tax were 
actually imposed thereon with effect from 
1-4-1951, vide Ext. 6. On behalf of the res- 
pondent, on the other hand, reliance was 
placed on Exhibits A-1, A-2 and A-3. Ex. A-I 
is a certified copy of an intimation sent by 
the Allahabad Municipality dated 28-2-1950 
under Section 147 (d) of the Municipalities 
Act. It states that since the premises 85/D 
had been reconstructed, the new constructions 
were revalued and re-assessed as noted in the 
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document. In this document 85/E was above 
as consisti of three separate shops, the 
rental value of each of which was shown 
at Rs. 75/- per month. The material words 
in the document are:— 

“Aapake makan nambari 85/D ke do 

nambur kiye gaye ki haisiyat tabdiliyon naya 
bankar tayyar ho jane ke karan ......” 
Ext. A-1 thus clearly shows that for purpo- 
ses of assessment or reassessment, the con- 
struction work of the entire building includ- 
ing the shops 85/E was complete before 28-2- 
1950. Ex. A-2 is a certified copy of a Khasra 
regarding water and house taxes of the build- 
ing No. 85/E for the period for 1950 to 1955. 
Ezt. A-3 is a certified copy of a notice issu- 
ed to the appellant by the Tax Superinten- 
dent, Municipal Board, Allahabad intimating 
that the Finance Committee: by a resolution 
139 dated March 30, 1950 had assessed the 
building Nos. 85/D and 85/B at the annual 
value of Rs. 600/- and Rs. 2700/- respectively 
and that if the appellant had any objection, 
he might file the same within 15 days from 
the date of the receipt of the notice. This 
document also shows that subject to any 
objection by the landlord, the entire build- 
ing including the three shops No. 85/E was 
assessed to house tax and water tax. Whe 
parties filed a number of other documents 
in this connection but I do not consider 
it necessary to particularly refer to them. 
The documents already referred to above, to 
my mind, sufficiently show that for ali 
practical purposes, the actual construction 
work of the entire building including the 
three shops on the ground floor was complete 
and that the structures which had come in- 
to existence certainly constituted building as 
defined in Section 2 (2) of the Munici- 
palities Act. In this state of evidence, I do 
not see any sufficient ground to disagree with 
the view of the lower appellate Court that 
the shop of which the respondent was the 
tenant was complete and constituted: an 
‘accommodation’ and that it was not under 
erection on 1-1-1951 nor had it been cons- 
tructed after that date. 

12. That the entire masonry work 
was complete and that the shop was a roofed 
structure much before -1-1-1951 does not 
appear to have beén very seriously disputed 
in the Courts below nor has any such effort 
been made before me. From the judgment 
of the lower appellate Court, it appears that 
on behalf of the plaintiff, great stress was 
laid on the fact that although the masonry 
work might have been completed before 
1-1-1951, walls and ceiling had still to be 
plastered, the flooring work had to be com- 
pleted and the doors still to be fixed, and that 
therefore, it could not be said that the shop 
actually was an accommodation before 1-1- 
1951. It was also urged that from the fact 
that, in spite of allotment order having been 
passed in favour of the respondent on April 
10, 1950, no attempt or effort was made by 
the respondent to occupy the shop would 
show that actually the shop was not fit for 
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occupation as an accommodation until aften 
1-1-1951. The respondent however, in his 
deposition stated that he was already in 
occupation of another accommodation in 
which he had his medical clinic and was in 
no hurry tọ occupy the shop at once. It 
has come in evidence that electric installa- 
tions in the shop were made some time 
after 1-1-1951. In the ‘circumstances, no 
special significance, to my mind, attaches to 
the fact that the respondent did not press 
for delivery of possession soon after the 
passing of the allotment order. I do not, 
therefore, find any cogent or acceptable 
ground to hold that the finding of the lower 
appellate court on the question is not sup- 
ported by the evidence on record or is per- 
verse, 

13. An interesting argument was rais- 
ed by the learned counsel for the appellant 
which to my mind does not appropriately 
arise in the case nor should be permitted to 
be raised at the stage of second appeal. It 
was submitted that the respondent having 
abandoned his right if any to occupy the shop 
under the allotment order and having speci- 
fically obtained a lease with effect from 1-8- 
1951 could not be permitted to raise a plea 
that the construction was an accommodation 
to which the Act applies. A party it was 
contended cannot be permitted to blow hot 
and cold at the same time. In other words, 
no party could be permitted to approbate 
and reprobate. 


44, The doctrine of blowing hot and 
cold is only a form of estoppel. The * 
doctrine of estoppel itself has been codified 
in Section 115 of the Evidence Act by em- 
bodyng eran a rule of evidence for afford- 
ing effective protection to a p who has 
been prevailed upon, induced or ea to be- 
lieve a thing to be true and.to act upon such 
belief by the other party intentionally by his 
declaration, act or omission. Such protec- 
tion is afforded by a mandate injuncting the 
concerned party from denying the truth of 
that thing in respect of which he engender- 
ed belief in the other party and got him to 
act upon such belief. No party, however, 
can invoke estoppel against another party 
unless a plea in that behalf has been taken 
thereby giving that party an opportunity to 
join issue on the point. The bar of estoppel 
is the ultimate legal consequence resulting 
from proof of a set of material facts and - 
circumstances. Necessarily, ‘in every case such 
facts and circumstances as are material 
must be pleaded and proved. In this case 
no foundation was laid in his plaint by the 
appellant nor was there any issue in regard 
to estoppel. The appellant, therefore, is not 
entitled to canvass in second appeal that 
the respondent was or is estopped from de- 
nying that the shop was under erection on 
oe and asserting that the Act applied. 

i 


15. Apart from what I have stated 
above, I would also like to point out that 


4973 
here is a case in which each party can re- 
asonably accuse the 
and cold or of approbating and reprobating. 
If the respondent by obtaining a lease under 
Ext. 4 can accused of blowing hot and cold 
because he raised a plea that the Act ap- 
plied to the shop, I think the appellant can 
equally be accused because even though he 
had raised an objection to the allotment 
order dated April 10, 1950, he himself did 
not pursue the matter nor satisfy the Rent 
Control & Eviction Officer that the shop 
was under erection on and after 1-1-1951. 
In the lease-deed Ext. 4, as already pointed out, 
there is no mention as to whether the shop 
was under construction on or after 1-1-1951 
nor does it mention that the shop is not 
governed by the provisions of the Act. Fop 
this reason also, it is mot possible to hold 
that in reality the respondent approbated 
when the lease was executed that the Act 
did not apply to the shop nor did he repro- 
bate when he pleaded that the Act applies 
to the shop. In fact, it was the appellant 
who himself pleaded in his plaint that the 
shop was an accommodation to which the 
Act did not apply. If the defendant res- 
pondent denied this allegation and asserted 
that it was an accommodation to which the 
Act applies, it cannot be said that he was 
going back upon some statement or assurance 
given by him earlier upon which the appel- 
lant had acted to his own detriment. The 
appellant himself knew the material facts 
personally and more fully and accurately than 
the respondent. No question of estoppel can 
therefore really arise. 


16. For the reasons stated above, ¥ 
hold that the lower appellate court rightly 
dismissed the suit for ejectment. In my opin- 
jon, however, it erred in dismissing the suit 
in toto. The trial Court had decreed the suit 
for ejectment, for recovery of Rs. 450/- on 
account of arrears of rent and for pendente 
lite and future damages for use and occu- 
pation at the rate of Rs. 75/- per mensem. 
The defendant filed an appeal which was 
valued at Rs. 900/- only, being one year’s 
rent. ‘The appeal thus was directed against 
the decree for ejectment. The learned 
counsel for the appellant urged that even if 
the relief of ejectment is denied to his client, 
he should not be made to suffer by being 
deprived of any amount which was or has 
become due to him on account of rent, if 
not by way of damages for use and occupa- 
tion. The learned counsel for the respon- 
dent on behalf of his client stated that his 
client acknowledges his liability to pay the 
entire amount which has accrued due to the 
_ appellant on account of rent- from the date 
of the filing of the suit up-till now and that 
he will pay the same. In the circumstances, 
while dismissing the appeal in so far as it 
was directed against the decree for ejectment, 
I partly allow the appeal. The suit is dec- 
reed for Rs. 450/- on account of arrears to 
rent and a further decree is passed in appel- 
lants favour for the entire amount which 
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has become payable on account of rent at 
the rate of Rs. 75/- per month from the date 
of the filing of the suit upto February 28, 
1972. In case the entire amount is not paid by 
the respondent to the appellant by 31st July, 
1972, the appellant will be entitled to recover 
the same by executing the decree after paying 
necessary court-fees as also to recover the 
amount of such court-fees besides costs on 
the total sum sought to be recovered by exe- 
cution. In case the amount is paid volun- 
tarily by the respondent by 31st July, 1972, 
each party shall bear his own costs through- 


out. 
Appeal partly allowed. 





AIR 1973 ALLAHABAD 93 (V 60 C 34) 
K. N. SRIVASTAVA, J. 


Nazir Khan, Appellant v. Ganesh Pra- 
sad and others, Respondents. 


F. A. F. O. No. 60 of 1968, DJ- 26-4- 
1972, against judgment of S. N. Sahay, Addl. 
Civil J., Varanasi, DJ- 31-10-1967. 


Index Note:— (A) Civil P. C. (1908), 
D. 41, R. 23 (Allahabad), O. 43, R. 1 (e) 
and S. 151 — Where remand is made on 
the ground that all points raised im the ol 
jections under Section 47 were not heard 
by the executing Court, the remand fs for 
the sake of justice as contemplated by Order 
41, Rule 23 amd not under Section 151 — 


Such order of remand is appealable under 
Order 43, Rule 1 (o). (Para 3) 
Cases Referred: Chronological Parag 


AIR 1966 Cal 310, Mrigendra Kumar 
Majumdar v. Sidheswar Shit 

AIR 1964 Orissa 156, Baisnab Padhan 
v. Parma Padhan 

AIR 1958 Manipur 22, Manipur State 
Bank Ltd. v. Nathmal Mohata 2 

AIR 1953 Assam 193 = ILR (1953) 5 
Assam 326 (FB), Chandra Mohan v. 


Union of India : 2 
AIR 1931 Mad 1 = 60 Mad LI 713, 

Vaithilingam Pillai v. Kandaswami 

Pillai 2 


__ Raja Ram Agarwal, for Appellant; 
Sidheshwari Prasad, for Respondents. 


JUDGMENT :— This First Appeal 
zon Order arises out of the following 
acts : 


The decree-holder appellant executed a 
decree and the respondents filed an objec- 
tion under Section 47, C.P.C. His objection 
was dismissed by the executing Court. Being 
dissatisfied, the judgment-debtor filed an 
appeal. The lower appellate Court held that 
all the points raised in the objection under 
Section 47, C.P.C. were not decided by the 
executing Court and, therefore, allowing the 
appeal, remanded the case for rehearing. It 
is against this remand order that the decree- 
holder appellant has filed this First Appeal 
from Order. 
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2. A preliminary objection has been 
raised by the learned counsel for the res- 
pondents that the order of remand was pass- 
ed under Section 151, C.P.C. and, therefore, 
this order is not appealable under Order 43, 
Rule 1, clause (e). In support of this con- 
tention, the following decisions have been 
cited : 

1. Baisnab Padhan v. Parma Padhan, 
AIR 1964 Orissa 156. 

2. Chandra Mohan Sahay v. Union of 
India, AIR 1953 Assam 193. 

3. Mrigendra Kumar 
Sidheswar Shit, ATR 1966 Cal 310. 

4. Vaithilingam Pillai v. Kandaswami 
Pillai, AIR 1931 Mad 1. 

5. Manipur State Bank Ltd. v. 
mal Mohata, AIR 1958 Manipur 22. 

3. All these decisions do not apply 
to the facts of the present case. In all these 
decisions, the remand was made on a preli- 
minary point and in the interest of justice. 
Order 41, Rule 23, C.P.C. has been amend- 
` ed by this Court and the words which have 
been inserted after the words “and the dec- 
ree is reversed in appeal” are “or where the 
appellate Court while reversing or setting 
aside the decree under appeal considered it 
necessary in the interest of justice to re- 
mand the case, ... it”. The words “the appel- 
te Court” and the words “if it thinks fit” 


Nath- 





C.P.C. but under Order 41, Rule 23, C.P.C. 
This being so, this order is clearly appeal- 
able as provided under Order 43, Rule i, 
Clause (e), C.P.C. 


4. A perusal of the judgment of the 
executing Court would show that one of 
the objections was that the judgment-debton 
had no other property from which the de- 
cretal amount could be realised. It appears 
that although a number of grounds were 
taken in the objection under Section 47, 
C.P.C., only a few of them were pressed, 
which did not find favour with the execut- 
ing Court. 


5. Even in the grounds of appeal, 
no ground was taken by the judgment-deb- 
tor that he was not heard by the executing 
Court in respect of all the objections he 
had taken. If the judgment-debtor did not 
press all his objections and contented him- 
self by pressing only a few of them, the 
blame was his rather than of the executing 
Court. The lower appellate Court, therefore, 
was not correct in saying that all the 
grounds taken by the judgment-debtor in 
his objection under Section 47, C.P.C. were 
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not decided by the executing Court. On 
this ground alone, the appeal should not 
have been allowed and the case should not 
have been remanded, specially when there 
was nothing on the record to sustain the 
point. Even the judgment-debtor had not 
put any affidavit that all the grounds taken 
by him in his objection were not allowed to 
be pressed by the executing Court. 

6. It was next argued that the ap- 
pellant will not suffer any substantial loss 
because after the remand, the parties would 
be at liberty to press their points and to get 
justice from the executing Court. This argu- 
ment has no force in it. The executing Court 
had dismissed the objection which the res- 
pondents had filed under Section 47, C.P.C. 
This order has given a right to the appel- 
lant and the order of remand was without 
any just and proper cause and, therefore, if 
the order of remand is allowed to remain, 
a substantial injury is likely to cause to the 
applicant. 

7 In this view of the matter, 
First Appeal from Order succeeds. It is 
hereby allowed. The ordér of remand is set 
aside and the case is sent to the lower ap- 
pellate Court for hearing the appeal on 
Merits and deciding it in accordance with 
law. The cost of this appeal shall abide the 
result of the decision of the appeal by the 
lower appellate Court. 

Appeal allowed. 
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Civil Revn. No. 1102 of 1971, D/- 19-4- 
1972. 
Index Note:— (A) Hindu Marriage Act 
(1955), Section 19 — Intention of the par- 
ties to reside as husband and wife at a place 
will determine jurisdiction’ of the Court and 
not the period of their stay. Case law dis- 
cussed. Cara 4) 
Cases Referred : Chronological 
AIR 1967 Ker 1 = 1966 Ker LT 454 
(FB), T. J. Poonen v. Rathi Varghese 12 
AIR 1966 Mys 178, Lalithamma v. V. 


R. Kannan 12 - 
AIR 1965 Mys 12 = (1964) 1 Mys LY 

114, Saroja v. P. G. Emmanual 12 
AIR 1964 Mys 67 = (1963) 2 Mys LY ; 

122 (FB), Clarance v. Raicheal 11 
AIR 1963 SC 1521 = (1963) 2 Cri LT 

413, Jagir Kaur v. Jaswant Singh 8 
AIR 1959 Punj 50 = 60 Pun LR 42, 

Janak Dulari v. Narain Dass 6 
(1910) 7 All LJ 193 = ILR 32 All 203, 

Arthur Flowers v. Minne Flowers 7 


R. K. Jain, for Applicant; N. C. Raj- 
vanshi, for Opposite Party. 

ORDER :— This is an application in 
Tevision against the judgment and order 
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passed by the District Judge, Dehradun, up- 
setting the order of the Civil Judge regard- 
ing return of the plaint and holding that 
Dehradun Court had jurisdiction ‘to hear 
the petition filed by the respondent under 
Section 13 of the Hindu Marriage Act. 

2. The petitioner filed this petition 
with the allegation that the: parties last stay- 
ed at Dehradun as husband and wife and, 
therefore, Dehradun Court had jurisdiction 
to try the petition. This contention of the 
petitioner was denied by the respondent 
who stated that she had not gone to Dehra- 
dun to stay with the petitioner but had gone 
with the intention of totally separating her- 
self from the petitioner and to bring back 
her certain articles from there. 

3. The learned Civil Judge relied on 
paragraph 9 of the petition and held as a 


fact that the respondent had not gone to’ 


Dehradun to settle with the petitioner but 
to settle her disputes with him. The learned 
District Judge did not take into considera~ 
tion as to what was the intention and as to 
why the respondent went to Dehradun and 
came to the conclusion that for at least 
three days, the respondent stayed with the 
petitioner and this stay was enough to give 
jurisdiction to Dehradun Court. It is Sec- 
tion 19 of the Hindu Marriage Act which 


gives jurisdiction for a petition for dissolu-. 


tion of marriage. section reads as 


below: 

“Every petition under this Act shall be 
presented to the District Court within the 
local limits of whose ordinary original civil 
jurisdiction the marriage was solemnised or 
the husband and the wife reside or last re- 
sided together.” 


4, The words ‘reside’ and ‘last resid- 
ed together’ have, therefore, to be interpret- 
ed for finding out as to whether this stay of 
three days of the respondent at Dehradun 
would come under the terms ‘reside’ or ‘last 
resided together’. Before these two words, 
we find the words ‘husband and wife’. This 
means that in order to confer jurisdiction 
to a Court, a petitioner must prove that the 
parties ‘reside’ or ‘last resided together’ as 
husband and wife. If a wife went to the 
Ihusband’s place only to get rid of the hus- 
band or to quarrel with him, it would not 
be proper to say that the parties last resid- 
ed as husband and wife. The word ‘resided’ 
therefore, had to be given a special mean- 
ing in connection with the relationship of 
wife and husband. A man residing at a 
particular place may go with his wife for 
sight-seeing at a certain place and stay there 
for a couple of days. That would not 
amount to saying that at the place of the 
sight-seeing, they last resided. Similarly, if 
a husband goes and stays at a hotel with 
his wife for a couple of days, it would not 
be correct to say that they Jast resided at 
the place where the hotel was situated. 


5. A number of decisions have been 
quoted by the parties’ counsel in connection 
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with the interpretation of the words ‘reside’ 
and ‘last resided together’. These cases are 
under different statutes and not under the 
Hindu Marriage Act. In the Indian Divorce 
Act, there is a provision that the petition 
for divorce can be filed where the husband 
and wife reside or last resided together. 
Therefore, we have to look into these deci- 
sions because they would be of help in de- 
ciding as to what is meant by the words 
‘reside’ and ‘last resided together’ occurring 
in Section 19 of the Hindu Marriage Act. 

6. In Janak Dulari v. Narain Dass, 
AIR 1959 Punj 50, the question of interpre- 
tation of the words ‘reside’ and ‘last resid- 
ed together’ came up for consideration. In 
this case, it was held that the word ‘reside’ 
implies something more than a mere brief 
or flying visit. 

7. In a Full Bench decision of this 
Court Arthur Flowers v. Minnie Flowers, 
(1910) 7 All LJ 193, the question which 
came up for decision was as to what the 
word ‘dwelling’ meant. The following ob- 
servation in this case can be read with ad- 
vantage in interpreting the words ‘reside’ 
and ‘last resided together’: 

“The petitioner merely paid a flying 
visit to Meerut for a temporary purpose and 
not with any intention of remaining. Mere 
casual residence in a place for a temporary 
purpose with no intention of remaining is 
not “dwelling”.” 

8 In Mst. Jagir Kaur v. Jaswant 
Singh, AIR 1963 SC 1521, the question 
came up for decision as to what the word 
‘resides’ and the words ‘where he last resid- 
ed with his wife’ under Section 488 (8) of 
the Code of Civil Procedure meant. While 
dealing with this case, the Supreme Court 
chaened as below: 

“A makes only a flying visit and he 
has no intention to live either permanently 
or temporarily in the place he visits. It can- 
not, therefore, be said that he “resides” in 
the places he visits.” 

9, It was also observed earlier in 
the judgment that: 

“Whichever meaning is given to it, one 
thing is obvious and it is that it does not 
include a casual stay in, or a flying visit to 
a particular place. In short, the meaning 
of the word would, in the ultimate analysis, 
depend upon the context and the purpose of 
a particular statute. In this case the context 
and purpose of the present statute certainly 
do not compel the importation of the con- 
cept of domicile in its -technical sense. The 
purpose of the statute would be better serv- 
ed if the word “resides” was understood to 
include temporary residence.” 

10. Thus all these decisions clearly 
go to show that a casual visit or a tempo- 
rary visit with an intention other than to 
reside would not confer a jurisdiction under 
Section 19 of the Hindu Marriage Act to 
entertain the petition. 

11. As against this, certain cases 
were referred by the learned counsel for the 
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petitioner. One of these cases has been re- 
ferred by the lower appellate Court in its 
judgment. It is M. Clarance v. M. Raicheal, 
AIR 1964 Mys 67. In this case, the facts 
were altogether different and soon after the 
divorce, the parties had separated. They had 
no permanent residence, but it was a fact 
that they stayed as husband and wife after 
the marriage for some time at the place 
where the marriage was solemnised. In the 
instant case, I shall presently show that the 
respondent did not go to Dehradun with 
the intention to stay with the petitioner 
howsoever temporarily as husband and wife. 

12. The other case cited on behalf 
of the petitioner was T. J. Poonen v. Rathi 
Varghese, AIR 1967 Ker 1. In this case, the 
parties’ stay was of some permanent charac- 
ter and also of casual brief stay together. 
The stay of permanent character was taken 
for the purpose of jurisdiction. The other 
two cases cited are Smt. S. Saroja v. P. G. 
Emmanual, AIR 1965 Mys 12 and Smt. 
Lalithamma v. V. R. Kannan, AIR 1966 
Mys 178. These cases are also distinguish- 
able from the facts of the present case. 

13. Applying the above principle, if 
has now to be seen as to whether the resid- 
ence of the respondent at Debradun, how- 
soever temporary, was with the intention of 
residing there as husband and wife. he 
allegation in paragraph 9 of the petition 
clearly goes to show that the respondent had 
gone to Dehradun to trouble the petitioner 
and to get certain articles from there. The 
relevant portions of the paragraph are as 
follows : 

“9, That the difference between the par- 
ties grew to such an extent that it did not 
appear to live with him together as the res- 
pondent was found to live with her father 
at Hoshiarpur and was not willing to leave 
her life in adultery. However, the respon- 
dent came to Dehradun and stayed with the 
petitioner in the second week of July, 1967. 
She made the life of the petitioner hell and 
she quarrelled without any reason and she 
wanted to get rid of the petitioner.” 

14, All this shows that the respon- 
dent did not go to Dehradun to live with 
the petitioner as husband and wife but, ac- 
cording to the admission of the petitionen 
himself, she had gone to pick up quarrel 
with the petitioner and to get the relations 
finally broken. It was on this allegation in 
the petition that the Additional Civil Judge 
recorded a finding that the respondent had 
not gone to Dehradun to reside with the 
petitioner but had gone with the idea of 
getting a complete separation. 


15. This allegation in paragraph 9 
of the petition has also to be judged in rela- 
tion with the past history of the parties, 
Both the parties are said to be doctors, They 
were not pulling on well since long. They 
were quarrelling with each other with the 
result that the petitioner had started doubt- 
ing the chastity of the respondent. There is 


revision application succeeds. 
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nothing on the record to show that there 
was any reconciliation on account of which 
the respondent came to stay with the peti- 
tioner. Thus the respondents coming to 
Dehradun for two days could not be with 
the intention to reside with the petitioner as 
his wife for howsoever a temporary period. 
These aspects of the case were not consider- 
ed by the lower appellate Court and the 
lower appellate Court did not even upset 
finding of the trial Court that the res- 
pondent did not go to Dehradun with the 
intention to reside with the petitioner. 
Therefore, this finding by the trial Court 
stands. In view of this finding which is based 
on evidence, the trial Court, therefore, right- 
ly held that it had no jurisdiction to try the 
suit and ordered for the return of the plaint, 
16. In this view of the matter, the 

p It is hereby 
allowed with costs. The judgment and orden 
passed by the lower appellate Court are set 
aside and the one passed by the trial Court 
are restored. The stay order is discharged. 
Revision allowed. 
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_, Smt. P. D. Jaiswal and others, Peti- 

tioners v. The Regional Transport Autho- 

rity, Allahabad and another, Respondents, 

Civil Misc. Writ No. 4743 of 1971 "w 
7-4-1972. i 

Imdex Nofe:— (A) Motor Vehicles Act 
(1939), S. 48 — Grant of stage carriage per- 
mit — Permit on a route between A to B 
— Permit relates to public road — Alter- 
native route passing through private road — 
Permit holder cannot be compelled to use 
i et x ns — Public place — Meam- 

g of -Refs—— Sections 2 (24) and 2 
(28-A).) 

Brief Note:— (A) Since publie place 
means a road or street etc. to which the pub- 
lic have a right of access and since a route 
means a line of travel on a specified high- 
way a stage carriage permit granted undep 
the Act relates to a road on which the pub- 
lic have a right of access. A road which be- 
longs to private bodies does not become a 
public road only because the owner does 
not object to its use by the public. Where 
a permit is on a route from A to B and one 
route passes through a public road and 
another passes through a road part of which 
is a private road the permit holder can start 
his vehicles from any point on the route on 
public road and he cannot be compelled to 
ply his vehicles on the route passing through 
the private road. (Paras 3, 4) 

L. P. Naithani, for Petitioners; Stand- 
ing Counsel, for Respondents. 

_  ORDER:— The petitioners applied fon 
the grant of a permit on the Allahabad~ 
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Udainbuzurg via Karari-Manjhanpur-Sirathu 
route. A portion of this route between 
Makhaukapul and Beni Ramka Purwa is a 
nationalised route. The petitioners allege 
that they had filed a sketch map of the 
route along with their application for per- 
mit, but this has been denied in the counter- 
affidavit. Be that as it may a permit was 
granted to the petitioners by a resolution of 
the Regional Transport Authority (vide re- 
solution No. 8 dated 20-9-1969 and 7-10- 
1969). The permit granted to the petitioner 
mentioned the route as Allahabad-Udain- 
buzurg via Karari-Manjhanpur-Sirathu with 
a corridor restriction on a notified portion 
between Makhaukapul and Beniram Ka 
Purwa. The petitioners started plying on this 
route. Starting from the city of Allahabad, 
they passed from the Manori crossing, which 
is on a notified route, and thereafter took a 
route which linked up Manderi crossing 
with Bhagwatpur. Thereafter they passed 
through Makhaukapul, Beniram Ka Purwa, 
and then reached Udainbuzurg. The respon- 
dents, however, insisted that the petitioners 
should not pass through Mandaori cross- 
ing, but take an alternative route between 
Allahabad City and Makhaukapul, which 
passes through Rajruppur, Jhalva and Bhag- 
watpur. The driver of the petitioner who 
was plying the stage carriage was prosecut- 
ed under Sections 42/123 of the Motor Vehi- 
cles Act for coming upto Manderi crossing. 
He was, however, acquitted by the order of 
the Civil and Sessions Judge, Allahabad in 
Criminal Appeal No. 378 of 1970, on the 
finding that there had been no contraven- 
tion of the conditions of the permit, but 
in spite of this acquittal the respondents 
continued interfering with the petitioners’ 
plying upto Manderi crossing and as-a re- 
sult, the petitioners have filed the present 
writ petition. 

2. Counsel for the petitioners ‘has 
contended that the permit of the petitioners 
being for the Allahabad-Udainbuzurg route, 
the petitioners were entitled to start from 
Allahabad and reach Udainbuzurg' via the 
public highway which passes Manderi cross- 
ing, and the respondents had no jurisdiction 
to interfere with the petitioners’ plying their 
buses upto via Manderi crossing. In this con- 
text, it is further urged that the alternative 
route suggested by the respondents is not: 
a public place, or a public road or a public 
highway inasmuch as a portion of this route 
js the property of the Defence Department, 
and the Defence Personnel prevent the buses 
of the petitioners plying on that portion of 
the road. It is next contended that inasmuch 
as the territorial limits of the Allahabad 
Corporation extends to a place one furlong 
short of Manderi crossing, the petitioners 
are under the permit entitled to begin their 
journey at any place within the precincts of 
Allahabad Corporation and as after reach- 
ing that place the only route by which they 
can reach Udainbuzurg from that place, 
would be by crossing Manderi, subject of 
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course to corridor restriction, the respon- 
dents cannot have any grievance in case the 
petitioners’ buses ply by Manderi crossing 
route, and thereafter take a diversion route 
upto Bhagwatpur. Counsel for the respon- 
dents however, contends that the permit of 
the petitioners was for the route beginning 
from Allahabad City and passing through 
Rajruppur, Jhalva, Bhagwatpur (as shown in 

exure ‘B’ to the counter-affidavit), It 
has also been contended that the mere fact 
that a portion of this route belonged to the 
Defence Department, did not make that 
route a private route, and took it out of the 
category of a public place or public road op 
a public highway, and further inasmuch as 
no interference was being caused by the De- 
fence Department in the plying of the buses 
of the petitioners, the petitioners, were not 
entitled to pass through Manderi crossing. 
In respect of the second contention raised by 
the petitioners, it is urged that the permit 
of the petitioners was one which entitled 
them to start the journey from Allahabad 
City proper, and did not extend to the su- 
burbs of Allahabad and as such the peti- 
tioners could not begin their journey from 
the outer limits of Allahabad Corporation. 


3. In order to decide this contro- 
versy, it is necessary to determine as to whe- 
ther permit of the petitioners entitled them 
to ply up to Manderi crossing and thereafter 
to proceed to Udainbuzurg. The permit has 
been granted in accordance with the provi- 
sions of the Motor Vehicles Act, which has 
as one of its objects to regulate and control 
all vehicles plying in public places. ‘Public 
place’ has been defined in Section 2 (24) of 
the Motor Vehicles Act as a road, street, 
way or other place, to which the public 
have a right of access. Section 2 (28-A) de- 
fines a route as a line of travel on a speci- 
fied highway, which may be traversed by a 
motor vehicle between one terminus and 
another. It is thus obvious that the permits 
which have been taken out are in respect of 
a road, street, or other places to which the 
public has a right of access. The permit 
granted to the petitioners must be interpret- 
ed in the context of the Act, and 
as such must be interpreted so as 
to relate to a road on which the public have 
a right of access. It has not been asserted in 
the counter-affidavit that the portion of the 
alternative route suggested by the respon- 
dents is a public place, in the sense that the 
public at large have a right of access over 
that route. The mere assertion in the coun- 
ter-affidavit that the Defence Department 
does not prevent the plying of buses on that 
route, would not convert the road to one in 
which the public can claim-a right of access. 
That being so, the permit granted to the 
petitioners must be interpreted as one which 
entitled them to ply on public road connect- 
ed with the Allahabad and Udainbuzurg. 
It is not disputed that there are only two 
roads for reaching Udainbuzurg from Alla- 
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habad, one by passing through Manderi 
crossing and the other by taking an alterna- 
tive route suggested by the respondents. As 
has been seen, the entire length of the alter- 
native route is not a public road or a public 
highway. As such in the context, the permit 
must be taken to have been granted for ply- 
ing from Allahabad via Manderi crossing 
to Udainbuzurg. The respondents are not 
entitled to interfere with the petitioners’ ply- 
ing their buses via Manderi crossing, inas- 
much as they are entitled to do so under 
the terms of the permit granted to them. 

4, The other contention raised by 
the petitioners also appears to have force. 
The permit having set forth the two termi- 
nus of the road, one being Allahabad and 
the other Udainbuzurg, the petitioners are 
entitled under the permit to start their jour- 
ney from any place within the precincts of 
Allahabad, subject of course to corridor res- 
triction on notified routes within the Allaha- 
bad City. As such the petitioners can start 
their journey at a place short of one furlong 
of Manderi crossing. Inasmuch as after this, 
the only route available to the petitioners 
would be viz. Manderi crossing, the peti- 
tioners are entitled, in the circumstances to 
pass their buses via Manderi crossing. The 
action of the respondents in interfering with 
the petitioners’ plying their buses via Man- 
deri crossing seems to be unjustified. . 

5. The petition is accordingly allow- 
ed. The respondents re restrained from 
interfering with the petitioners’ plying their 
buses via Manderi crossing so as to reach 
Udainbuzurg. The petitioners are entitled to 
their costs. 

Petition allowed. 


ed 
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Mumtaz Ali and others, Appellants v. 
Mohd. Sharif Khan, Respondent. 

Second Appeal No. 2670 of 1964, DJ- 
6-4-1972, against decree of U. S. Gupta, 
Addl. Civil J., Gorakhpur, D/- 19-5-1964. 

Index Note: (A) Easements Act 
(1882), S. 4 — Where user of land for sit- 
ting and sleeping purposes is intended to be 
for more beneficial living and enjoyment of 
the adjoining house, it is mot a personal 
right but an easement. @ara 4) 
Cases Referred: Chronological Paras 
(1955) 2 All ER 38 = (1955) 3 WLR 

91, In re Ellenborough Park; Re 
Davis (decd.) Powell v. Maddison 4 

K. C. Saksena, for Appellants; Vindhe- 
shwari Prasad and Begum M. A. Rahman, 
for Respondent. 

JUDGMENT :— This is defendants’ 
second appeal arising out of a suit for a 
permanent injunction to restrain the defen- 


dants from digging any foundations or mak- 
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ing any constructions over the land in dis- 
pute. The plaintiff claimed that he had ease- 
mentary rights over this land and the same 
were likely to be interfered with if the in- 
junction sought for was not granted. The 
rights he claimed consisted of the right of 
passage and the right to use the land as 
Sahan for purposes of sitting and sleeping. 
The defence was that the plaintiff had no 
such right and that the land belonged to 
the defendants and that they had the right 
to dig foundations and make constructions. 
The trial Court dismissed the suit. On ap- 
peal by the plaintiff the additional Civil 
Judge reversed the trial Court’s decree and 
decreed the suit and issued the injunction 
prayed for. Aggrieved by the decree, the 
defendants have come up in second appeal. 

2. Learned counsel for the appel- 
lants has contended firstly, that the findings 
recorded by the lower appellate Court are 
not findings but the only argument advanc- 
ed is that they cannot be sustained on a 
proper appreciation of the evidence. It is 
not open in the second appeal to upset the 
findings of the fact recorded by the first 
appellate Court after due consideration of 
the oral and documentary evidence produc- 
ed in the case, only on the ground that 
another conclusion is possible if a reap- 
praisement of the evidence is made, The 
finding of the lower appellate Court is that 
the defendants have failed to prove their 
title over the land in suit. The defendants 
had relied upon the sale deed in their favour 
dated 28-12-1962 in which this land was 
shown as belonging to the vendor, but the 
defendants failed to show that their vendor 
had any title in this land. The evidence pro- 
duced by the defendants regarding posses- 
sion was also disbelieved by the Court be- 
low and it has recorded a finding that the 
defendants were neither in possession nor 
had ever used this land. The finding that 
the defendants were neither the owners nor 
in possession of the land in suit being bas- 
ed on evidence, has to be taken as final. 


3. The real contention of the learn- 
ed counsel is that the right to use the land 
for purposes of sitting and sleeping is not 
such a right which could be regarded as an 
easementary right entitling the plaintiff to 
get an injunction. The lower appellate Court 
has found that this land was being used by 
the plaintiff and his ancestors for more than 
twenty years continuously and without any 
interruption as a Sahan for purposes of sit- 
ting and sleeping and also as a passage. 
Learned counsel has not contended that 
the right to passage is not an easementary 
right. He has confined his arguments to the 
right regarding the use of the land for pur- 
poses of sitting and sleeping. The submis- 
sion is that such user of land may be for 
the ‘benefit of residents of the house, but 
cannot be regarded as the doing of some- 
thing for the beneficial enjoyment of the 
dominant tenement itself. The contention is 
not sound. 
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4 Easement has been defined in 
Section 4 of the Easements Act as:— 


“An easement is a right which the 

owner or occupier of certain land possesses, 
as such, for the beneficial enjoyment of that 
Jand, to do and continue to do something, 
or to prevent and continue to prevent some- 
thing being done,'in or upon, or in respect 
of, certain other land not his own.” 
The right which the plaintiff claimed on the 
land in dispute was being exercised by the 
plaintiff and before him by his ancestors 
in their capacity as residents of the adjoin- 
ing house. In the case of Re Ellenborough 
Park; Re Davies (deceased) Powell v. Mad- 
dison, (1955) 2 All ER 38 right to use the 
land as a pleasure ground was held to be 
an easementary right. Dankwerts, J. deal- 
ing with the contention that :— 


“the easement must be calculated to 
benefit the dominant tenement as a tene- 
ment, and not merely to confer a personal 
advantage on the owner of it,” 


observed : 


“This I find somewhat difficult to apply, 
for it seems to me that the benefit received 
from a right of way is necessarily a benefit 
to the owner or occupier of the tenement 
rather than to the tenement itself, though 
a right of support might be said to benefit 
the tenement as such ......... I find it diffi- 
cult to see what are the objections to a 
right to use neighbouring land for the pur- 
pose of enjoying air and exercise and simi- 
lar amenities. Further, it is evident that the 
attachment of such amenities for the owner- 
ship of a particular house may add consi- 
derably to the value and the enjoyment of 
the house ......... In my view sess. e 
right to use a pleasure ground is a 
known to the Jaw and an easement.” 
Section 4 of the Easements Act places no 
restrictions on the nature of user of the 
servient heritage by the owner or occupier 
of the dominant heritage. A right of ease- 
ment need not therefore, necessarily be a 
right yielding direct benefit to the dominant 
tenement itself, but may consist:of a right 
which may yield direct benefit of the owner 
or occupier of the property and only conse- 
quentially and indirectly be for the more 
beneficial utilisation of the dominant tene- 
ment. If the inhabitants, for a more bene- 
ficial living and enjoyment of the house, 
use the adjoining land for sitting and sleep- 
ing purposes, the user cannot but be deem- 
ed to be for the benefit of the occupants 
and consequentially for the beneficial enjoy- 
ment of the house itself because if the user 
is an amenity for the residents of the house 
it is bound to add to the value and enjoy- 
ment of the house. Applying the test which 
Dankwerts, J. applied, the use of the land 
for purposes of sitting and sleeping by the 
plaintiff, in the present case, will amount to 
by g= of easement entitled to be protected 
l We 
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5. The appeal must, therefore, fail. 
It is accordingly dismissed with costs. 
Appeal dismissed. 
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Bansraj Kahar, Appellant v. Kaushal 
Kishore Saran Singh, Respondent. 


Second Appeal No. 3756 of 1964, DJ- 
24-3-1972, against judgment and decree pass- 
ed by U. S. Gupta, Addi. Civil J., Gorakh- 
pur, D/- 17-8-1964. 

Imdex Note:— (A) Transfer of Property 
Act (1882), S. 111 (£) — Suit based on title 
by owner of property against trespasser for 
his ejectment — Suit is mot bad for want of 
notice under Section 111 () prior to at 
` ara 3 

Brief Note:— (A) It is open to plaintiff 
to give up his right under Section 108 (q) 
of the Act and accepting for purposes of 
the suit the tenants denial of contract of 
tenancy in his reply to plaintiffs notice 
under Section 106 terminating tenancy, to 
claim ejectment of defendant on the ground 
of a trespasser by paying necessary court- 
fee as in a suit based on title. In such a 
case, the plaintif can succeed simply by 
proving his title, provided defendant fails 
to prove any right to hold property. The 
suit not being based on right to re-enter by 
reason of forfeiture of lease, is not bad be- 
cause notice under Section 111 (g) has not 
been given. (Para 3) 


Index Note:— Œ) Civil P. C. (1998), 
Ss. 100-101 — Second appeal — Finding 
that loss of original document is fully ex- 
plained and established, is a finding of fact 
»— Not open im second appeal to set aside 
that finding om basis of insufficiency of evi- 
dence —- (X-Ref:— Evidence. Act (1872), 
S. 65 (@).) AIR 1959 Andh Pra 568, Distin- 
guished. : 
Cases Referred: Chronological 
AIR 1959 Andh Pra 568 = 1959-2 
Andh WR 357, Bobba Suramma v. 
Smt. P. Chandramma. 6 
Vindeshwari Prasad, for Appellant; V. 
B. Khare, for Respondent. . 
JUDGMENT :— This is defendant’s 
appeal arising out of a suit for the eject- 
ment of the defendant from the house in dis- 
pute and for possession over the same and 
for a sum of Rs. 180/- as damages for use 
and occupation. The plaintiff’s case was that 
he was the owner of the house and had let 
out the premises to the defendant on a 
monthly rent of Rs. 5/-. Plaintiff served on 
him a notice to quit on 25-10-1959. The 
defendant instead of vacating the premises 
denied the plaintiff's title and claimed title 
in himself. The plaintiff therefore filed the 
present suit. The defence was that the house 
had been given to the defendant twenty- 
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eight years back by Palakdhari Singh the 
original owner of the house from whom the 
plaintiff claimed to have purchased it on 
20-7-1949, He also claimed to have acquired 
title under Section 9 of the U. P. Zamindari 
Abolition and Land Reforms Act on the 
ground that he was holding the house and 
had spent considerable amount in fe-col- 
structing the same. 


2. The plaintiff could not produce 
the original sale deed and the trial Court did 
not admit the secondary evidence of the 
same produced in the form of a certified 
copy and accordingly held that the plaintiff 
had failed to prove his title. The suit was 
also held to be barred by limitation. On 
appeal filed by the plaintiff the learned Ad- 
ditional Civil Judge held that the loss of the 
original sale deed had been sufficiently 
proved and the certified copy was admissi- 
ble in evidence. On the basis of the sale 
deed he held that the plaintiff was the owner 
of the house. The appellate Court, how- 
ever, negatived the contention of the plain- 
tiff that the house was let out to the defen- 
dant as alleged. But on the finding that the 
defendant had failed to prove title or pos- 
session for more than 12 years prior to the 
date of the suit, held that he was not entitl- 
ed to resist the plaintiff’s suit. The lower ap- 
pellate court has disbelieved the defendant’s 
case that he had taken the house from Palak- 
dhari about 28 years back. It also disbeliev- 
ed the defendant’s case that he had re-con- 
structed the house. The appellate court with 
regard to damages held that the plaintiff was 
entitled to get compensation at the rate of 
Rs. 2/- per month and not at the rate of 
Rs. 5/- as claimed by him. On these findings 
the appellate court allowed the appeal and 
decreed the plaintiff’s suit for ejectment of 
the defendant and for recovery of Rs. 71/75. 


3. Agegrieved by the decree the defen- 
dant has come up in Second Appeal. Learn- 
ed counsel for the appellant contended that 
the suit was based on forfeiture of lease and 
as notice requiring the defendant to vacate 
under Section 111 (g) of the Transfer of Pro- 
perty Act had not been given, the suit was 
liable to be dismissed. ‘The contention has 
no force. A reading of the plaint shows that 
the suit was based not on the forfeiture of 
lease but on the ground that the house was 
occupied by the defendant as a trespasser. 
Plaintiff had alleged that the defendant was 
the tenant and the tenancy had been termi- 
nated by a notice under Section 106 of the 
Transfer of Property Act, but as in reply to 
the notice the defendant had denied the 
plaintiff’s title, he filed the suit on the basis 
of title and not on the basis of the contract 
of tenancy. In paragraph 9 of the plaint the 
plaintiff valued the suit according to the mar- 
ket value of the house and paid ad valorem 
court fees as is payable on a plaint in a suit 
based on title by the owner of property 
against a trespasser. He did not claim relief 


in the suit, on the basis of his right under 
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Section 108 (q) of the Transfer of Property 
Act. Section 111 (g) only says that a lease 
is terminable by forfeiture. Sub-section (h) 
of Section 108 makes a lease terminable on 
a notice to quit. A right to possession on 
termination of tenancy comes by virtue of 
Section 108 (q) of the Transfer of Property 
Act. If a plaintiff seeks to-enforce that right, 
it would be a suit between a landlord and a 
tenant and the plaintiff will have to esta- 
blish the jural relationship of landlord and 
tenant. But it is open to the plaintiff to give 
up his right under Section 108 (q) of the 
Transfer of Property Act and accepting, for 
purposes of the suit, the tenant’s denial of the 
contract of tenancy, to claim the ejectment 
of the defendant on the ground that he is a 
trespasser. In such a case, it is not incum- 
bent on the plaintiff to prove the relationship 
of landlord and tenant and he can succeed 
simply by proving his title, provided the de- 
fendant fails to prove any right to hold the 
property. The suit not being based on the 
Tight to re-enter by reason of forfeiture, can- 
not be said to be bad because notice requir 
ed by Section 111 (g) of the Transfer of Pro- 
perty Act was not given. 

4, Learned counsel then contended 
that the plaintiff had not proved his title to 
the property and that the court was in error 
in holding that the defendant had not ac 
quired title under Section 9 of the U. P, Za- 
mindari Abolition and Land Reforms Act, 
Here too, the learned counsel is not correct. 
The lower appellate court has considered the 
oral and documentary evidence produced in 
the case and believing the plaintiff’s evidence 
and the admission of the defendant in the 
documentary evidence, recorded a finding that 
the plaintiff had come into possession in 
July 1949 and the defendant had come in pos- 
session only in 1956. This finding is based on 
an appreciation of evidence and nothing has 
been shown as to how it is vitiated in law. On 
this finding it would be the plaintiff and not 
the defendant who will get rights in the pro- 
perty under Section 9 of the U. P. Zamin- 
dari Abolition and Land Reforms Act. 

5. The contention that the court be- 
low committed an error of law in admitting 
the certified copy of the sale deed in evidence 
is also not correct. Section 65 (e) of the Evi- 
dence Act provides that secondary evidence 
may be given of the existence, or contents of 
a document when the original has been des- 
troyed or lost, or when the party offering evi- 
dence of the contents of the document can- 
not; for any reason, not arising from his own 
default or neglect, produce it in reasonable 
time. The lower appellate court, disagreeing 
with the finding of the trial court, held that 
the plaintiff’s evidence was sufficient to prove 
that the sale deed had been lost and the 
plaintiff was unable to produce the original 
in the case. The learned Judge specifically 
believed the evidence of the plaintiff on this 
point and held that the loss was fully explain- 
ed and established. This is a finding of fact. 
Learned counsel contended that the finding 
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cannot be reached on the basis of the state- 
ment of the plaintiff which the court below 
has believed. But this only amounts to say- 
ing that there is not sufficient evidence for 
the finding. It is not open in the second ap- 
peal to set aside a finding arrived at by the 
court below on the basis of insufficiency of 
evidence. The statement of the plaintiff in 
this behalf is to the effect:— 


‘Asal Bainama Kya Huwa Pata Nahi. 
Ushke Sambandh Me Koi Ittala Ya Report 
Nahi Kiya 4-5 Saal Huwa Tab Pata Laga Ki 
Bainama Gayeb Hai. Kaha Rakhkha Tha 
Khyal Nahi.” 

terpreting these words the court below held 
that loss had been proved. It cannot be said 
that the finding is based on no evidence, 
Learned Counsel for the appellant in support 
of his contention that the inference drawn 
by the court below is erroneous relied on the 
case of Bobba Suramma v. Smt. Chandram- 
ma, AIR 1959 Andh Pra 568. In that case, 
however, the court had found that the person 
seeking to prove the loss had never seen the 
document and could not, therefore, testify to 
the existence of the document. The actual 
words are —— ‘He was only told by someone 
that he had seen it. How then could he 
prove its loss, the existence of which he had 
no knowledge? Moreover he does not defi- 
nitely speak of the loss of the document. All 
that he stated was that it was not found by 
him and therefore it seemed to have been 
lost....... ..... The case thus turned on the 
finding that the knowledge of the deponent 
was not such which could make him in a 
position to testify about the loss. The case 
is thus distinguishable from the present case. 
In the circumstances of the present case the 
court below cannot be taken to have com- 
mitted any error of law in admitting the cer- 
tified copy of the sale deed in evidence and 
relying thereon for its finding regarding title 
of the plaintiff. 


6. No other point has been pressed. 
As the decree of the court below has not 
been shown to be contrary to law, the appeal 
is dismissed, but as the plaintiff’s case about 
prior relationship of landlord and tenant was 
found not proved, the parties are direct- 
ed to bear their own costs in the appeal. 
Appeal dismissed, 
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Ram Sahai and another, Appellants v. 
Mata Din and others, Respondents. 

Second Appeal No. 3834 of 1964, Dj- 
24-3-1972, against order of G. P. Satsangi, 
Civil J., Etawah, D/- 11-7-1964. 

Index Notes — (A) Tort — Defendant 
having dug a pit one and a half feet away from 
the plaintiffs wall and allowing accumulated 
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Ram Sahai v. Mata Din (Hari Swarup J.) 


[Prs. 1-3] All 101 


water to percolate through the pit is liable to 
pay damages. ara 3 
Index Note: — (ŒŒ) Civil P. C. (1908), 
Section 100 — Comt accepting plaintiffs’ evi- 
dence that damage has in fact been caused to 
him by defendants’ megligent act, but not 
granting damages commits am error of law. 


@ara 3) 

Cases Referred: Chronological Paras 
AIR 1932 All 573 = 1932 All LJ 758, 

Mahadeo Prasad y. Sarju Prasad 3 


P. K. Misra, for Appellants. 


JUDGMENT:— This is plaintiff's second 
appeal arising out of a suit for a mandatory 
injunction to direct the defendants to fill up 
a pit dug by the defendants on their land 
shown by Letters ABCD in the plaint map 
and for recovery of Rs. 200/- as damages 
caused to the plaintiffs’ house by reason of 
this pit. According to the plaintiffs the pit 
had been dug near the northern wall of theip 
house. During the rainy season the pit got 
filled up with rain water and it percolated 
towards the plaintiffs’ house damaging thein 
wall. The defendants denied that any dama- 
ge was caused to the plaintiffs by any act 
of the defendants. The trial court believed 
the plaintiffs’ evidence and held that the pit 
had been dug by the defendants and that rain 
water had percolated towards the plaintiffs 
house and damaged their wall, and that the 
plaintiffs had suffered damages to the extent 
of Rs. 200/-. On these findings the trial court 
decreed the suit both for injunction and 
damages, The defendants’ went up in appeal. 
The appeal was allowed by the lower appel- 
Tate court. 


2. Four points were raised in tho 
court below. The first was that the plaintiffs 
had no right to maintain the suit even if the 
allegations were correct. This was negativ- 
ed by the court below. The second point was 
that the defendants had not dug the pit. This 
too was not accepted as correct. The third 
point was that no damage had been caused 
to the wall of the plaintiffs’ house on account 
of the digging of the pit. This point was 
decided in favour of the defendants. The 
fourth point was that the plaintiffs had not 
proved the quantum of damages. The appel- 
late court did not give any finding on this 
point, but held that the defendants did not 
cross-examine the plaintiffs’ witnesses on this 
point. On these findings the appellate court 
allowed the appeal and dismissed the plain- 
tiffs’ suit. 

3. The lower appellate court has re- 
corded the finding on the basis of evidence 
produced by the parties that the earth in the 
north of the plaintiffs’ wall was soft, It re- 
corded a further finding that the northern 
wall of the plaintiffs had developed cracks 
due to water percolating through the pit. Still, 
it refused to grant the relief because a space 
of one and a half feet had been left between 
the wall of the plaintiffs’ house and the pit. 
It held that because of leaving this space, 
the plaintiffs should be deemed to have taken 
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sufficient care. and the damage to the wall 
could not be deemed to have been caused by 
the digging of the pit. This inference is un- 
warranted and is contrary to the evidence on 
record. From the facts found by the court 
below as mentioned above, the only inference 
possible is that the damage caused to the 
plaintiffs’ wall was the direct result of the 
defendants’ act. Once the court below be- 
lieved the plaintiffs’ evidence that the dama- 
ge had been caused to the plaintiffs’ wall by 
the accumulated water percolating through 
the pit dug by the defendants on his land, 
it committed an error of law in not arwarding 
damages, simply because the pit was one and 
a half feet away from the wall. It was held 
in the case of Mahadeo Prasad v. Sarju 
ne 1932 All LJ 758 = (AIR 1932 All 


“Where a neighbour digs a trench in the 
tainy season near the foundation of the 
kutcha house owned by the plaintiff and rain 
water accumulates in the trench, with the re- 
sult that the (foundation of the plaintiff’s) 
kutcha wall collapses, the plaintiff is entitled 
to recover damages from the defendant ..... z 
asisas The use of the land by the defendant 
was not ordinary. He might have dug the 
trench but it was his duty to prevent the rain 
water from accumulating in the trench. His 
failure to do so was negligence for which he 
must be held responsible.” 


The question whether or not the leaving of 
a particular space between the pit and the 
neighbours’ wall is reasonable precaution will 
depend on the circumstances of each case, 
and cannot be decided in the abstract as the 
learned Civil Judge has done. The reason« 
ableness of precaution or care has to be 
judged by the consequences that follow. 
Learned Civil Judge committed the error in 
assuming that the distance was reasonable 
without considering the evidence regarding 
the consequences that came into being on ac- 
count of the accumulation and percolation of 
water through the pit. The result that fol- 
lowed the accumulation of water showed that 
the defendants had not taken reasonable care 
to prevent the injury. They are, therefore, 
liable to pay damages to the plaintiffs. 


4. Although the lower appellate court 
has not recorded any finding about the quan- 
tum of damages, it has found that the defen- 
dants did not cross-examine the plaintiffs’ wit- 
nesses on this point. Hence, the finding re- 
corded by the trial court on the basis of the 
plaintiffs’ evidence, regarding the quantum of 
damages must be accepted as correct. Ac- 
cording to the lower appellate court, the de- 
fendants have already covered the pit, hence 
the relief for injunction has become infruc- 
tuous. 


5. The appeal is accordingly allowed, 
the decree of the lower appellate court is set 
aside and the plaintiffs’ suit is decreed for a 
sum of Rs. 200/- as damages against the de- 
fendants. As no one has appeared on behalf 
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of the respondents there will be no order as 
to costs. 

Appeal allowed, 
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National Plastic and Allied Industries, 
Lucknow, Petitioner v. Union of India and 
others, Respondents. 


Civil Misc. Writ Petn. No. 1065 of 1972, 
Dj- 21-3-1972. 

Index Notes — (A) Imports Control 
Order (1955), Rule 10-C — The licensed im- 
port governed by administrative instructions 
Para 94 does not supersede Confroller’s power 
under Rule 10-C to permit open market sale 
where actual user and public sector are un 
Willing to purchase goods. (@ara 7) 


Kameshwar Prasad, for Appellant; T. N. 
Sapru, for Respondents, 

ORDER:— The petitioner is a firm, 
which used to carry on business of manufac- 
turing plastic goods. The import of certain 
raw material used in the manufacturing pro- 
cess was subject to Import (Control) Orden 
1955 and administrative directions issued by 
the Central Government. The petitioner was 
granted two import licences, being actual 
users licence under the aforesaid rules and 
administrative orders, for importing certain 
quantities of Polythelene Moulding Powder. 
The petitioner utilised these licences and im- 
ported powder under the licence. Subse- 
quently the petitioner had to close down his 
business, for certain reasons, and as such the 
entire quantity of powder imported by him 
could not be put to use. 

2. The petitioner approached the 
Deputy Chief Controller of Imports and Ex- 
ports Kanpur, for necessary directions for dis- 
posal of the surplus powder, and it trans- 
pires that the Controller advised the petitioner 
to approach the Director of Industries, U. P., 
Kanpur for arranging for its disposal. The 
petitioner applied to the Director of Indus- 
tries U. P. by a letter dated 7th April, 1969. 
The Director of Industries by a letter dated 
10th December, 1969, directed the District 
Industries Officer, Lucknow to make enqui- 
ries as to whether any industrial unit at 
Lucknow was willing to lift the material. 
The petitioner thereafter contacted the Dist- 
tict Industries Officer and gave him details of 
the quantities of powder lying with him as 
also the total costs thereof. It seems that 
no progress in the matter was made, and 
thereafter, the Director of Industries (Raw 
Material Section) U. P., Kanpur, sent a letter 
on the 24th June, 1970 to the Deputy Chief 
Controller intimating him the amount and 
value of the powder lying with the petitioner, 
and also requesting him to take suitable ac- 
tion in respect thereof. The petitioner too by 
another letter of the 28th December, 1970, 
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requested the Deputy Chief Controller to per- 
mit him to sell the material in the open mar- 
ket, and also informed him that the State 
Trading Corporation, New Delhi, one of the 
parties contacted for purchasing the powder 
was not willing to take it. A similar re- 
quest on the same date was made to the 
Director of Industries, U. P., Kanpur. The 
Director of Industries by another letter of 
31-12-1970 requested the Chief Controller of 
Import to grant permission to the petitioner 
to sell the goods in the open market, as the 
Matter was already delayed and on account 
of the fact that the goods had been stored 
for a long time, there was danger of their 
deteriorating. The Deputy Chief Controller, 
thereafter, acting on this request, published a 
trade notice on Sth January, 1971, inviting 
applications from actual users for purchase 
of goods. In the notice, it was insisted that 
the application should be accompanied by the 
recommendation of the sponsoring authority 
concerned, and also an undertaking that the 
goods will be utilised in the purchaser’s own 
factory and should be in terms of paragraph 
94 of the Import Trade and Control Proce- 
dure Rules, 1970. One Messrs. Kumar Plastic 
Industries of Moradabad seems to have be- 
come interested in the purchase of this mate- 
rial as the Director of Industries wrote a let- 
ter to that firm in February 1971, intimating 
to it the procedure which it had to follow in 
case it wanted to make the purchase. It was 
stated in this letter that the proce- 
dure for purchase would be that which 
was laid down in paragraph 94 of the Im- 


port Trade and Control Procedure Rules 1970. - 


After receipt of this letter, it appears that 
Messrs. Kumar Plastic Industries did not pur- 
sue the matter further. After a pause of 
nearly four months, the Director of Industries 
U. P., Kanpur by his letter of the 18th June, 
1971, requested the Deputy Chief Controller 
to grant permission to the petitioner for sale 
of the goods as in spite of efforts made by 
him, he has not been able to get any actual 
user for purchase of the goods and further 
that the efforts of the firm had proved futile. 
A similar letter was sent by the Director of 
Industries to the Deputy Chief Controller on 
the 7th July, 1971, and the request for per- 
mission being granted to the petitioner for 
effecting a sale in the open market was re- 
peated. It appears that at some stage there- 
after, the U. P. Small Industries Corporation 
Ltd., Kanpur became interested in the pur- 
chase of the material and as such the peti- 
tioner by another letter of the 7th August, 
1971, intimated to the Director of Industries 
that they were willing to sell the entire mate- 
rial at the rate of Rs. 6.35p. per kilogramme 
which was their cost price. This effort too 
subsequently proved to be futile, as the Cor- 
poration has not purchased the material. 


3. The petitioner thereafer, filed the 
present writ petition, and has prayed for a 
mandamus directing the respondents Nos. 1 
and 2 to permit him to sell the material in 
question in the open market. 


N. P. & A. Industries v. Union of India (C. S, P. Singh J.) 
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4, The trade of export and import in 
goods is governed by the provisions of Im- 
ports and Exports (Control) Act, 1947. In 
exercise of powers conferred by Sections 3 
and 4 (a) of that Act, the Government of 
India has promulgated Imports (Control) 
Order 1955. Rule 5 of the Rules authorises 
the licensing authority to issue licences at- 
taching certain conditions to the licence, inter 
alia in respect of disposal of goods covered 
by the licence. Rule 5 (1) and (2) of the 
Rules may be quoted:— 


“5. Conditions of Licences:— (1) The 
licensing authority issuing a licence under 
this Order may issue the same subject to 
one or more of the conditions stated below:— 


(i) that the goods covered by the licence 
shall not be disposed of, except in the man- 
ner prescribed by the licensing authority, or 
otherwise dealt with, without the written per- 
mission of the licensing authority or any per- 
son duly authorised by it; 


(ii) that the goods covered by the licence 
on importation shall not be sold or distribut- 
ed at a price exceeding that which may be ` 
pected in any directions attached to the 

cence; 


(iii) that the applicant for a licence shall 
execute a bond for complying with the terms 
subject to which a licence may be granted. 


(2) A licence granted under this Order 
may contain such other conditions, not in- 
consistent with the Act or this Order, as the 
licensing authority may deem fit.” 


5. Rule 10-C of the Rules empowers 
the Chief Controller of Imports and Exports 
to issue directions regarding the sale of such 
imported goods as cannot be utilised by the 
licensee for the purpose for which they were 
imported. Sub-clause (2) of this Rule em- 
powers the Controller to fix the price of the 
goods after taking into consideration certain 
items of expenditure and the cost price. Apart 
from these two provisions, certain administra- 
tive directions by the Government of India, 
Ministry of Foreign Trade have been issued. 
One such is contained in paragraph 94 of the 
Manual directions. Under this paragraph if 
an actual user finds for any reason that he is 
not in a position to utilise the goods in ac- 
cordance with the conditions of the licence, he 
can sell the goods to another actual user with 
the permission of the licensing authority, pro- 
vided that the purchaser requires the goods in 
question for his own industrial unit. Sub- 
clause (2) of this paragraph permits the ac- 
tual user to approach the State Director of 
Industries or the sponsoring authority con- 
cerned, for the sale of the goods in case he 
is not able to find a suitable and willing 
buyer. Sub-clause (7) of this paragraph per- 
mits the sale of imported goods to the State 
Trading Corporation, Minerals and Metals 
Trading Corporation, State Small Industries 
Corporation or other similar public sector 
agency. : 
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6. Learned counsel for the petitioner 
has urged that inasmuch as after making all 
efforts that were possible, he had failed to 
find an actual user for the purchase of goods 
as contemplated by paragraph 94 (1) of the 
administrative orders, and inasmuch as the 
various public sector agencies were not will- 
ing to purchase the goods, the Controller 
should have in the exercise of his power 
under Rule 10-C of the Rules, granted permis- 
sion to the petitioner to sell the goods in open 
market. It is further contended that insis- 
tence of the Controller on a purchaser com- 
plying with the conditions envisaged by para- 
graph 94 of the administrative order was in 
the circumstances an unreasonable restriction 
on the petitioner’s right to dispose of his 
property, and also interfered with his right 
to carry on business. On the other side, it 
js contended that there was no obligation 
under the Rule or the Statute on public-sec- 
tor agencies or the Controller to arrange for 
a buyer for the goods imported by the peti- 
tioner, and inasmuch as the petitioner had 
imported the goods on a licence which was 
governed by paragraph 94 of the administra- 
tive instructions, the petitioner could not in- 
sist on permission being granted for effecting 
a sale in the open market. In order to re- 
solve this controversy, it has to be seen as 
to whether paragraph 94 of the instructions 
are exhaustive on the matter, or as to whether 
apart from this provision, the Controller has 
power under 10-C of the Rules to give direc- 
tions which are not in strict compliance with 
paragraph 94 of the administrative instruc- 
tions. 
the exercise of statutory power prevails over 
administrative orders on the subject. Rule 
10-C has been framed in exercise of powers 
conferred on the Central Government by Sec- 
tions 3 and 4-A of Imports and Exports (Con- 
trol) Act, 1947, Rule 10-C gives power to 
the Controller to pass such orders as he may 
think fit, in respect of sales of imported items 
which are not utilised by the licensee. The 
scope of that power cannot be curtailed by 
referring to administrative instruction of the 
nature contained in paragraph 94. Rule 10-C 
may be profitably quoted— 


*10-C. Power to make directions for the 
sale of imported goods in certain cases: 


(1) Where, on the importation of any 
goods or at any time thereafter, the Chief 
Controller of Imports and Exports is satis- 
fied, after giving a reasonable opportunity to 
the licensee of being heard in the matter, 
that such goods cannot be utilised for the 
purpose for which they were imported he 
may, by order, direct the licensee or any 
other person having possession or control of 
such goods to sell such goods to such person, 
within such time, at such price and in such 
manner as may be specified in the direction. 


(2) The price that may be specified under 
sub-clause (1) shall be the aggregate of the 
landed cost of the goods, clearing and trans- 
portation charges and such other incidental 
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charges incurred in relation thereto as are 
considered reasonable in the circumstances of 
the case by the Chief Controller of Imports 
and Exports. 

(2-A) Where goods are imported through 
the State Trading Corporation of India, the 
Minerals and Metals Trading Corporation of 
India or other similar institutions or agen- 
cies owned or controlled by the Government, 
or any other recognised agency, and such 
goods are allotted to any person, an opportu- 
nity of being heard in the matter shall be 
given to such person also. 

(3) The licensee or the person to whom 
any direction has been made under sub- 
clause (1) shall be bound to comply with 
such direction.” 


7. A perusal of this rule makes it 
plain that the Controller while exercising 


powers under this Rule, is not bound by the 
conditions contained in paragraph 94 of the 
administrative instructions. He may’ pass an 
order directing the sale of the goods to any 
person whom he thinks fit. The person 
nominated by him need not be an actual user 
owning an industrial unit as contemplated by 
paragraph 94 of the administrative instruc- 
tions. It seems that the power which the 
Controller exercises under Rule 10-C is a 
general power conferred on him by the Rules 
to meet exigencies which have not been pro- 
vided for in paragraph 94 of the administra- 
tive instruction. In paragraph 94 of the ad- 
ministrative instruction there is no provision 
for a contingency where the importer has not 
been able to find a purchaser who is an ac- 
tual user owning an industrial unit, and 
where public undertakings are not willing to 
purchase the goods or to find an actual user 
for its purchase. To remedy the hardship 
arising from such a situation, the Controller 
can pass appropriate orders under Rule 10-C, 
In the counter-affidavit filed on behalf of the 
respondents, the main stand taken is that the 
sale could only be made to a person who 
would use the goods in his industrial unit, 
and further that such a purchaser should 
comply with the formalities of paragraph 94, 
before permission could be granted to the 
petitioner to effect the sale. The stand taken 
by the respondents appears to be erroneous, 
for paragraph 94 in my view does not at all 
apply to a situation like the one in the pre- 
sent petition. The Deputy Chief Controller 
who is seized of the matter should as such 
consider the application of the petitioner, as 
also the request of the Director of Industries 
U. P. for permitting the petitioner to effect 
the sale in open market, in this context. It 
is thus necessary that direction be issued to 
respondent No. 2 to dispose of the applica- 
tion or request of the petitioner for effecting 
a sale in the open market in the light of the 
observation made above. 

8. The petition is partly allowed. The 
respondent No. 2 is directed to dispose of 
the application of the petitioner dated 28-12- 
1970 in accordance with law and the observa- 
tion made in this judgment. Inasmuch as the 











matter has been pending since considerable 
length of time, it is necessary that the appli- 
cation should be disposed of within three 
months from today’s date, The petitioner is 


entitled to his costs, ' 
Ordered accordingly, 
Pe 
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Ramanand and another, Appellants v. 
Smt. Premvati and another, Respondents. 


Second Appeal No. 4139 of 1964, Dj- 
§-4-1972, 

Index Note:—(A) Limitation Act (1998), 
Art. 136 — A suit based on title by a land- 
lord against a tenant denying his tifle is 
governed by Article 136 and not by Art..144. 

(@ara_3) 

Index Note:— (8) U. P. Panchayat Raj 
Act (1947), Section 66 read with Section 64 
— Nyaya Panchayat has mo jurisdiction to 
pass a decree for rent in respect of a house. 


Para 4) 
Index Note:—(C) Limitation Act (1908), 
Art. 136 — The word “is” im the third 
column is also to be construed as “was” 
Limitation would not start when defendants’ 
possession becomes adverse. ara 6) 
Cases Referred: Chromological Paras 
AIR 1970 All 289 = 1969 All LJ 854; 
Qadir Bux v. Ram Chand 
WLR (1901) 23 All 442 = 1901 AI WN -7 
137, Partab Chand v. Saiyida Bibi 6 

K. C. Saxena, for Appellants; Prami 
Chaturvedi, for Respondents. 

JUDGMENT :— This is plaintiff's ap- 
peal arising out of a suit for recovery of 
possession over a house and for arrears of 
rent and mesne profits. The trial Court dec- 
reed the suit, but on appeal the decree was 
set aside and the suit was dismissed. It was 
dismissed as barred by limitation. 

2. The facts of the case are, that 
the house originally belonged to Chunni and 
Naubat, they sold it on 23-8-1927 to Prem 
Raj and subsequently his sons Piarey Lal 
and Sri Rama sold it to the plaintiff on 
25-8-1958. The present suit was filed in 1958. 
The case of the plaintiffs was that Chunni 
and Naubat after the sale had continued to 
occupy the house as tenants of the vendee 
Prem Raj and in 1943 Naubat had execut- 
ed a rent note in respect of the house and 
subsequently the claim for rent was also 
decreed by Nyaya Panchayat on the basis of 
a compromise. The defence on the other 
hand was that the relationship of landlord 
and tenant had never existed, the alleged 
rent note of 1943 was a forged document 
and the decree of the Nyaya Panchayat was 
a nullity as the Nyaya Panchayat had no 
jurisdiction in the matter and the compro- 
mise was never entered into by the defendant. 
The suit was also said to be barred by limi- 
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tation. The trial Court believed the plain- 
tiffs case and decreed the suit. The lower 
appellate Court after a reconsideration of 
the evidence on record held that the rela- 
tionship of landlord and tenant between the 
parties never came into existence and 
that the rent note of 5-6-1943 was a forged 
document and had not been executed by 
Naubat. About the: Nyaya Panchayat’s dec- 
ree, it held that the compromise had not 
been signed by the defendant and that the 
Nyaya Panchayat had no jurisdiction to pass 
the decree for rent in respect of the house, 
Xt also did not accept the palintiff’s case that 
the defendant never remained in possession 
of the property as tenant of the plaintiffs 
or their vendors. On these findings, the court 
below held that the suit was barred by limi- 
tation under Art. 136 of the Indian Limita- 
tion Act, 1908. 

3. Learned counsel for the appel- 
Jants contended that the Article of the Limi- 
tation Act, 1908 applicable to the facts of 
the case was Article 144 and not Article 136. 
The contention is that as the plaintiffs had 
treated the defendant as a tenant and had 
filed a suit after terminating the tenancy, 
no Article other than Article 144 of the Li- 
mitation Act was applicable. This conten- 
tion is based on a misconstruction of the 
plaintiffs’ pleadings. The suit was filed not 
on the basis of the contract of tenancy but 
on the basis of title. The plaintiffs had come 
to Court on the allegation that the defendant 
having denied his title and having no right 
to continue in possession was liable to eject- 
ment. The suit was thus a simple suit for 
possession based on title, against a person 
holding the house without title, and not a 
suit by a landlord for the ejectment of a 
tenant whose tenancy had been terminated 
by a notice to quit. Further, on the finding 
of the Court below about the non-existence 
of the relationship of landlord and tenant 
between the plaintiffs or his vendors and the 
defendant, the suit of the plaintiffs would 
be maintainable only as a suit by a person 
alleging himself to be the owner of the pro- 
perty against a trespasser having no legal 
right to hold the same. 

4. Learned counsel for the appel- 
lants also made a faint attempt to argue that 
the finding of the Court below that the 
decree of the Nyaya Panchayat was of no 
effect, was erroneous in law, but was unable 
to show how the Nyaya Panchayat was en- 
titled to pass such a decree. Besides the dec- 
ree being passed on a compromise which 
has been proved to have not been entered 
into by the party concerned, the Nyaya Pan- 
chayat had no jurisdiction to pass the dec- 
ree by reason of Section 66 read with Sec- 
tion 64 of the U. P. Panchayat Raj Act. 
Section 64 (1) (a) permits the taking cogniz- 
ance of any civil case of the following des- 
cription only: 

“a civil case for money due on contract 
other than a contract in respect of immov- 
able property.” 
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Any money due as rent of immovable pro- 
perty would be money due on a contract of 
lease and accordingly on a contract in res- 
pect of immovable property, and the suit 
for the recovery of the same could not lie 
in the Nyaya Panchayat. The view of the 
lower appellate Court that the decree of the 
Nyaya Panchayat in the circumstances 
aforesaid, was of no consequence for prov- 
ing the relationship of landlord and tenant 
between the parties cannot be said to suffer 
from any error of law. 

5. The finding of the first appellate 

(Contd. on Col. 2) 8 


“By a purchaser in a private sale for possession of 
immoveable property sold when the vendor was 


out of possession at the date of the sale. 


In the present case the plaintiffs vendors 
admittedly were not in possession on the 
date of sale viz. 25-8-1958, and the suit had 
been filed by the plaintiffs as purchasers. 
Article 136 provides for suit for possession 
of immovable property purchased from a 
person who is not in possession on the date 
of sale. The present suit will thus squarely 
be covered by Article 136 of the Limitation 
Act, 1908. Article 144 of the Limitation Act 
itself says that it would apply only to a 
suit for possession of immovable property 
not otherwise specifically provided for in 
any other Article of the Limitation Act. As 
the suit of the present nature is provided fon 
by Article 136, Article 144 of the Limitation 
Act will not apply. The ruling cited by the 
learned counsel for the appellants reported 
in Qadir Bux v. Ram Chand, 1969 All LJ 
854 = (AIR 1970 All 289) has thus no ap- 
plicability. That case dealt with a competi- 
tion between Articles 142 and 144 and not 
between Arts. 136 and 144. The contention 
of the learned counsel for the appellants is 
that Article 136 provides only for such cases 
in which the plaintiff’s vendor gets entitled 
to possession after the date of sale and not 
when he was already entitled to possession 
prior to the sale. In the latter circumstan- 
ces, according to the counsel, Article 144 
and not 136 will apply. The contention is 
not sound. The words of Article 136 appa- 
rently contemplate no such distinction. The 
use of the word ‘is’ in the third column of 
Article 136 does not necessarily refer to a 
future event, it should also mean ‘was’ if 
the event had occurred prior to the date of 
sale. For instance, if the vendor had become 
entitled to possession a year before the sale, 
the period of limitation will be twelve years 
from the date when the vendor had become 
entitled to possession, A similar matter came 
up for consideration before a Bench of this 
Court in the case of Pratap Chand v. Sai- 
yida Bibi, ILR (1901) 23 All 442. In that 
case the vendor was in possession till 1885, 
the sale was executed in 1895 and the suit 
was filed in 1896. The Court applied Arti- 
cle 136 of the Limitation Act and held that 
the date of commencement of limitation 
would be the date in 1885 when the defen- 
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Court that neither the defendant nor hep 
predecessors-in-interest ever occupied the 
house as tenants of the plaintiffs or their 
vendors and the finding that Chunni and 
Naubat and their  successors-in-interest 
vacated the house or gave possession to 
Prem Raj or to his  successors-in-interest, 
are findings of fact based on appreciation of 
evidence and have not been shown to be 
Vitiated by any error of law. 


6. Coming to the question regarding 
the bar of limitation, Article 136 of the Li- 
mitation Act reads as under:— 


When the vendor is firs? 
entitled to possession.” 


Twelve years 


dant lost possession, as that was the date 
when the vendor was first entitled to re- 
Cover possession. The Court observed: 


“We hold that the words in the third 
column relate to the beginning of the dis- 
possession referred to in the first column of 
the Article and that the meaning of the 
article is that if supposing no sale had taken 
place, the vendor’s title would have been 
alive at the time, the vendee’s suit is 
brought. Such suit is not barred: but, that 
on the other hand, when the vendor has 
been for twelve years out of possession at 
the date of the vendee’s suit, such a suit 
would be too late.” 


7. The next contention is that the 
period of twelve years should be so count- 
ed that the vendee should be given the same 
penod of limitation which the vendor would 

ve had if Article 144 had been applicable. 
Article 136 is not capable of any such inter- 
pretation. It provides for the commence- 
ment of limitation from the date when the 
vendor was first entitled to possession and 
has in it no element of the concept of defen- 
dant’s adverse possession. The reference is 
to the date since when the vendor is out of 
possession, either by not initially getting 
possession or by being dispossessed. In 
either case a person out of possession be- 
comes entitled to possession from the incep- 
tion of the event. In the present case, the 
date of sale in favour of the predecessors- 
in-interest of the plaintiffs’ vendors was the 
date when the vendor was first entitled to 
get possession. 

8. After the plaintiffs’ case of lease 
was negatived, their vendors must be held 
to be entitled to possession from the date 
on which Piarey Lal had purchased the pro- 
perty from Chunni and Naubat viz. 23-8- 
1967. It was this date which would be the 
date for the commencement of the period 
of 12 years under Article 136 of the Limi- 
tation Act. The plaintiffs have thus failed 
to show that their vendors became entitled 
to possession for the first time on same date 
within 12 years of the institution of the suit. 
The suit was thus rightly dismissed as bar- 
red by time. 
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9. In the result, the appeal fails and 
is dismissed. with costs. ; 
Appeal dismissed, 


fetter retin 
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Salik Ram Adya Prasad, Petitioner v. 
Lakhan and others, Respondents. 
Civil Misc. Writ No. 2593 of 1970, Dj- 
21-3-1972. 


Index Note:— Limitation Act (1998), 
Section 14 — Applicability “Im respect of 
same cause of action” — Causes of action 
fm a suit onder Section 160, U. P. Tenancy 
Act and ome under Section 202 of the Zax 
mindari Abolition Act are quite different —~ 
Section 14 (1) is mot therefore attracted — 
(X-Ref:—. Civil P. C. (1908), Section 20). 

Brief Note:— While it is true that cause 
of action means every fact which is travers- 
os the plaintiff is required to prove to sup- 

rt his right to court’s judgment, it is not 

snited to the actual infringement of the 
nat sued on but includes all the material 
facts on which it is founded. The expression 
refers entirely to the grounds set forth in 
the plaint as cause of action, that is the 
media upon which the plaintiff asks the 
court to arrive at a conclusion in his favour. 


Section 180, U. P. Tenancy Act and 
Section 202 of the U. P. Zamindari Aboli- 
tion and Land Reforms Act contemplate 
two different sets of facts. The essential 
facts which the plaintiff in a suit under Sec- 
tion 180 of the U. P. Tenancy Act is requir- 
ed to prove are different from those which 
have to be established in a suit under Sec- 
tion 202 of U. P. Z A. L. R. Act, notwith- 
standing the fact that common object of the 
two provisions is the ejectment of a tenant. 


Hence, even if the suit under Section 
180 of U. P. Tenancy Act were prosecuted 
bona fide by the plaintiff, the plaintiff can- 
not take advantage of Section 14 (1) of the 
Limitation Act, 1908 and claim exclusion of 
the period spent in prosecuting that suit in 
the subsequent suit, under Section 202 of 
the Zamindari Abolition Act, admittedly fil- 
ed beyond the prescribed period of limita- 
tion. (Para 7) 

V. D. Ojha, for Petitioner; Standing 
Counsel, for Respondents. 

ORDER :— By this petition under Arti- 
cle 226 of the Constitution, petitioner Salik 
Ram seeks to get the decree for his eject- 
ment dated 30th November, 1964 passed by 
the Assistant Collector 1st Class, Pratapgarh 
and confirmed by the appellate order dated 
24th September, 1965 and second appellate 
order dated 25th of April, 1970 quashed. 


2. Respondents Ram Lakhan and 
Jagdish Prasad filed a suit under Section 202 
of the U. P. Zamindari Abolition and Land 
Reforms Act for the ejectment of petitioner 
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Salik Ram from plot No. 1386 village Maho- 
khari, on 21st September, 1961. According 
to the plaint, one Bindeshwari was heredi- 
tary tenant of a number of plots including 
the plot in dispute. On his death, his widow 
Smt. Lakhpatti inherited these plots. She got 
the plot ra dispute settled with the petitioner 
Salikram. Kalidin, father of the two plain- 
tiffs, claiming to be the reversioner of Binde- 
shwari, filed a suit under Section 183 of the 
U. P. Tenancy Act which was decreed by 
the trial Court, but in appeal it was held 
that the name of Smt. Lakhpatti should con- 
tinue to be recorded as tenant during her 
lifetime. Thereafter, Smt. Lakhpatti made 
an attempt to get Salik Ram declared Bhu- 
midhar of the plot in dispute by getting 
ten times of the rent deposited. She also 
managed to put Salik Ram in possession 
over the plot. Kalidin then filed another suit, 
under Sections 180/183 of the U. P. Ten- 
ancy Act, for the ejectment of Salik Ram. 
The matter went up to the Board of Reve- 
nue which held that as Salik Ram was in 
cultivatory possession over the plot in 1359 
Fasli, became an Asami and therefore the 
plaintiff could not eject him in a suit under 
Sections 180/183 of ‘the U. P. Tenancy Act. 
Smt. Lakhpatti died in January, 1954 and 
was succeeded by Kalidin. On Kalidin’s 
death, rights in the plots devolved upon the 
two plaintiffs. They asked S Ram_ to 
vacate the plot by the end of June, 1961, 
but Salik Ram refused to comply with their 
request. The plaintiffs a filed the suit 
under Section 202 of th P. Zamindari 
Abolition and Land pane Act for the 
ejectment of Salik Ram. 

3. Salik Ram contested the suit inter 
alia on the ground that Smt, Lakhpatti had 
surrendered the plot in dispute to the Zamin- 
dar who executed a Patta in his favour on 
8th of September, 1945. He has been in pos- 
session over the plot ever since then in his 
own rights. Further, he acquired Bhumi- 
dhari Sanad on 20th March, 1950 and claim- 
ed that he was Bhumidhar of the plot in dis- 
pute. In any case, the suit for his ejectment 
as Asami was barred by time. 

4, On the question of limitation, it 
was urged before the trial Court that Smt. 
Lakhpatti died on Sth of January, 1954 and 
therefore a suit for ejectment of the peti- 
tioner, as an Asami, could be filed only up- 
to 30th June, 1957. The suit having been 
filed on 21st "September, 1961, was hopeless- 
ly barred by time and that the defendant 
acquired Sirdari rights under Section 204 of 
the U. P. Zamindari Abolition and Land 
Reforms Act. This plea was rejected by the 
trial Court on the ground that plaintiff’s 
father had already filed a suit under Sections 
180/183 of the U. P. Tenancy Act for the 
ejectment of the petitioner. This suit was 
pending in January, 1954 when Smt. Lakh- 
patti died. It was ultimately dismissed by 
the Board of Revenue and an application 
for review of Board’s Judgment was reject- 
ed on 20th February, 1961. It held that the 
plaintiff was entitled to extension of time 
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under Section 14 of the Limitation Act, and 
the suit was not barred by time. On merits 
it held that the defendant did not acquire 
any right on the basis of the patta dated 
8th of September, 1945 but his position was 
merely that of an Asami under Section 21 
(1) (h) of the U. P. Zamindari Abolition and 
Land Reforms Act. In the result the suit fov 
petitioner’s ejectment was decreed. Decree 
passed by the trial Court was affirmed both 
by the Additional Commissioner and tho 
Board of Revenue. An application for re- 
view of Board’s order also failed. Salik Ram 
has filed the present petition praying that 
the decree for his ejectment passed by the 
Assistant Commissioner and confirmed by 
the Additional Commissioner and the Board 
of Revenue be quashed. 


5. Main ground urged in this peti- 
tion is that the view taken by the three 
revenue courts that the plaintiffs were en- 
titled to the benefit of the provisions of Sec- 
tion 14 of the Limitation Act is, on the face 
of it, erroneous. Since no suit for ejectment 
of the petitioner, who was an Asami, was 
filed under Section 202 of the U. P. Zamin- 
dari Abolition and Land Reforms Act within 
a period of three years of Lakhpatti’s death, 
he acquired Sirdari rights under Section 204 
of the Act and was not liable to be ejected 
in a suit under Section 202 of the U. P. 
Zamindari Abolition and Land Reforms Act. 

6 Relevant portion of Section 14 
(D of the Indian Limitation Act, 1908 runs 


“In computing the period of limitation 
prescribed for any suit the time during which 
the plaintiff has been prosecuting with due 
diligence another civil proceeding, whether 
in a court of first instance or in a court 
of appeal, against the defendant, shall be 
excluded where the proceeding is founded 
upon the cause of action and is prosecuted 
in good faith in a court which from defect 
of jurisdiction or other cause of a like na- 
ture is unable to entertain it.” 

In order to claim benefit under this section 
the plaintiff had to show— 

(1) that in respect of the same cause 
of action the plaintiff had initiated some 
other proceeding in another court. 

(2) These proceedings were 
by him in good faith, and 

(3) No relief in these proceedings could 
be granted as there was defect of jurisdiction 
in that court or for some other cause of 
like nature. 


According to the Board of Revenue, 
Smt. Lakhpatti who was in possession over 
the plot in dispute as widow of Bindeshwari, 
had been making persistent efforts to get the 
title of Bindeshwari’s reversioner Kalidin 
dislodged. As soon as Lakhpatti got a patta 
executed in favour of Salik Ram, Kalidin in- 
stituted a suit under Section 183 of the U. P. 
Tenancy Act which was dismissed on the 
finding that Lakhpatti continued to be a 
hereditary tenant of the plot. Again when 
Lakhpatti connived in Salik Ram’s obtain- 
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ing Bhumidhari Sanad, Kalidin filed yet 
another suit under Sections 180/183 of the 
U. P. Tenancy Act. Both these suits were 
filed during the lifetime of Lakhpatti and 
before the U. P. Zamindari Abolition and 
d Reforms Act came into force. U. P. 
Tenancy Act stood repealed by the U. P. 
Zamindari Abolition and Land Reforms Act. 
Consequently the cause of action under the - 
previous Act could still subsist in the nature 
of a fresh suit under the U. P. Zamindari 
Abolition and Land Reforms Act, unless 
the matter had been finally decided between 
the parties earlier. Cause of action means 
every fact which if traversed would be ne- 
cessary to be proved by the plaintiff in order 
to support his claim to ejectment. In the in- 
stant case plaintiff had to prove every thing 
including the relationship to Smt. Lakhpatti, 
their father’s right as a reversioner to Smt. 
Lakhpatti and the litigation which their 
father had entered into to prevent Smt. 
Lakhpatti from settling the land with Salik 
Ram. These facts indicated continuity of 
purpose and therefore it could not be said 
that the cause of action in respect of the 
present case was different from the cause of 
action for the suit under Sections 180/183 
filed by Kalidin. The Board further affirm- 
ed the finding of the two courts below that 
the litigation initiated by Kalidin was bona 
fide and as such the plaintiff was entitled to 
es benefit of Section 14 of the Limitation 
ct. . . 
7. In my opinion the view taken by 

the Board of Revenue that the present suit, 
had been filed in respect of the same cause 
of action, in respect of which Kalidin had 
filed a suit for ejectment under Sections 180/ 
183, U. P. Tenancy Act is clearly erroneous. 
It is true that cause of action means every 
fact which, if traversed, it would be neces- 
sary for the plaintiff to prove, in order to 
support his right to the judgment of the 
Court. However, it is not limited to the ac- 
tual infringement of, the right sued on but 
includes all the material facts on which it is 
founded. It is also clear that the expression 
cause of action, does not comprise every 
piece of evidence which is necessary to prove 
each fact but it merely means every fact 
which is necessary to be proved to entitle 
the plaintiff to a decree. In other words, the 
expression, cause of action, means bundle 
of essential facts which it is necessary for 
the plaintiff to prove before he can succeed 
in a suit. It refers entirely to the grounds 
set forth in the plaint as cause of action. 
i.e. the media upon which the plaintiff asks 
the court to arrive at a conclusion in his 
favour. Section 180 of the U. P. Tenancy 
Act makes provision for ejectment of a per- 
son, taking or retaining possession over a 
plot of land without the consent of the per- 
son entitled to admit him to occupy such 
plot, otherwise than in accordance with the 
rovisions of law for the time being in force. 
Essential facts that plaintiffs had to allege 
in a suit under Section 180 were that they 
were entitled to admit persons to occupy 
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land in dispute and that the defendants had 
taken or retained its possession without their 
consent, and otherwise than in accordance 
with the provisions of law. In a suit under 
Section 202 of the U. P. Zamindari Aboli- 
tion and Land Reforms Act, the plaintiffs 
have to admit that the defendant is in pos- 
session over the plot as an Asami ie. he is 
in possession in accordance with law. The 
plaintiffs who are landlords are no more 
interested in permitting him to occupy it 
any more. It will thus be seen that the essen- 
tial facts which the plaintiffs had to prove, 
or the media upon which they asked the 
court to arrive at a conclusion in their 
favour in the suit under Section 180 of the 
U. P. Tenancy Act, are quite different from 
those which have to be established in a suit 
under Section 202 of the U. P. Zamindari 
Abolition and Land Reforms Act. It is im- 
material that object underlying the two suits 
to eject the defendant from the plots in dis- 
pute. It is true that in order to succeed in 
a suit under Section 202 of the U. P. Zamin- 
dari Abolition and Land Reforms Act, the 
plaintiffs have to establish their title by prov- 
ing that they are the reversioners of Binde- 
shwari and are entitled to the property after 
the death of Lakhpatti, but then it was not 
at all necessary for them to show that they 
or their ancestors all through resisted Lakh- 
patt’s attempt to settle the land with Salik 
Ram. The causes of action for the suits 
under Section 180, U. P. Tenancy Act and 
Section 202 of the U. P. Zamindari Aboli- 
tion and Land Reforms Act are, therefore, 
quite different. 


8. In this view of the matter, even 
if Kalidin prosecuted the earlier proceedings 
in good faith, the plaintiff cannot derive any 
advantage from the provisions of Section 14 
(1) of the Limitation Act, 1908. I also feel 
that the view taken by the Board of Reve- 
nue that the suit, under Setcions 180/183 
of the Tenancy Act, filed by Kalidin, failed 
because of defect of jurisdiction or for 
some other cause of like nature, is also not 
correct. The Board clearly erred in applying 
the provisions of Section 14 of the Limita- 
tion Act to the facts of this case. 


9. Concurrent finding of the Reve- 
venue Courts is that Salik Ram became 
an Asami under Section 21 (1) (h) of the 
U. P. Zamindari Abolition and Land Re- 
forms Act as Smt. Lakhpatti, the landlord 
was a widow. Period of limitation prescribed 
for ejectment of such an asami is three years 
from the date when the widow dies. If no 
suit is filed within that period, the Asami 
acquires Sirdari rights under Section 204 of 
the Act and he ceases to be liable to eject- 
ment under Section 202 of the Act. It is 
not disputed that Smt. Lakhpatti died on 
5th of January, 1954. The present suit ` was 
filed in the year 1961. Salik Ram acquired 
sirdari rights in the year 1957, and, as such, 
he could not be ejected under Section 202 
of the Act. The three impugned judgments 
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therefore suffer from an apparent error of 
law and are liable to be quashed. 


10. The petition succeeds and is 
allowed. Judgment of the Assistant Collector 
dated 30th November, 1964 decreeing plain- 
tiff’s suit for ejectment is confirmed by the 
judgments of the Additional Commissioner 
and the Board of Revenue is quashed. In 
the circumstances, I direct the parties to 
bear their own costs of this writ petition. 

Petition allowed. 


[anny 
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ORDER :— The plaintiff applicant fil- 
ed a suit for restraining the defendants from 
removing the plaintif from the dealership 
of outlet No. ODD 803 situate at G. F. 
Road, Lahartara, Varanasi of which he 
claimed to be an authorised dealer on be- 
half of defendant No. 1. Along with the 
suit an application for temporary injunction 
was also filed. The defendants immediately 
put in appearance and alleged that they had 
appointed some third person as a dealer and 
that they have sponsored the name of that 
third person before the Excise Officer for 
grant of a licence. After hearing the parties 
the trial Court, by its order dated 10-3-1972, 
granted three days’ time to the defendants 
to file documents and detailed objections 
and in the meantime issued a temporary in- 
junction as prayed for. Against the afore- 
said order the defendants filed an appeal ` 
before the learned District Judge, Varanasi, 
the very next day and made an application 
for staying the operation of the injunction 
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order passed by the trial Court. The learn- 
ed District Judge passed the following order: 

“Heard counsel for the appellant. Mean- 
while operation of the order dated 10-3-72 
shall remain stayed.” 


Against the aforesaid order of the learned 
District Judge dated 11-3-1972 the present 
revision has been filed. The primary ques- 
tion for consideration is whether the pre- 
sent revision is maintainable ‘inasmuch as 
the impugned order amounts to a “case de- 
cided” within the meaning of Section 115, 
C. P. C. or not. It is not disputed that the 
order passed by the learned District Judge 
is an ex parte order and the application for 
injunction is still pending before him. 

In Major S. S. Khanna v. Brig. F. J. 
Dillon, AIR 1964 SC 497 the Supreme Court 
thus interpreted the word “case”: 


“The expression ‘case’ is a word of 
comprehensive import: it includes civil pro- 
ceedings other than suits, and is not restrict- 
ed by anything contained in the Section to 
the entirety of the proceeding in a civil 
Court.” 

The Supreme Court further observed: 

“The expression ‘case’ includes a suit, 
but in ascertaining the limits of the jurisdic- 
tion of the High Court, there would be no 
warrant for equating it with a suit alone.” 


The words “case decided” used in Sec- 
tion 115, C. P. C. have been the subject- 
matter of innumerable judicial decisions. It 
is not necessary to refer to the various deci- 
sions wherein these words have been inter- 
preted. It is sufficient for my purpose to 
refer to the Full Bench case of Rama Shan- 
ker Tiwari v. Mahadeo, 1968 All LJ 109 
(FB). In this case the earlier decisions have 
been fully considered and analysed and the 
following observations from a Full Bench 
decision of seven Judges of the Lahore High 
Court in Bibi Gurdevi v. Chaudhari Moham- 
mad Bakhsh, AIR 1943 Lah 65 (FB) has 
been cited with approval: 


“The word ‘case’ in Section 115 does 

not always mean the whole suit. It is of a 
very wide import, and means any state of 
facts judicially considered. This meaning is 
wide enough to include a decision on any 
substantial question in controversy between 
the parties affecting their rights, even though 
such order 1s passed in the course of the 
trial of the suit. An interlocutory order de- 
ciding a question of this kind as distin- 
guished from purely formal and incidental 
order is a ‘case decided’ within the meaning 
of Section 115, 
It, therefore, follows that there must be a 
decision on any substantial question in con- 
troversy between the parties affecting their 
rights. If the controversy has arisen by 
means of an independent application, that 
application must be finally disposed of by 
the court before it can be said that a case 
has been decided within the meaning of Sec- 
tion 115, C. P. C. 
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2. A careful reading of the aforesaid 
decisions indicates that although the word 
“case” is wider than the word “suit”, the 
order sought to be revised must decide the 
controversy between the parties affecting 
their rights. Various interlocutory orders 
may be passed while that proceeding is 
pending, but every interlocutory order would 
not amount to a case decided. While enter- 
taining an application, the court may pass 
an ex parte interim order, but that order 
would not amount to a case decided. It is 
only when a final order is passed deciding 
that application that it can be said that a 
case has been decided. 


3. Learned counsel for the applicant 
relied on the case of Ajaibul Hasan v. S. 
Chiranji Lal, AIR 1951 All 564. In that case 
certain orders were passed by the trial Court 
on various miscellaneous applications moved 
before it while the suit was pending. Ona 
of the orders was challenged in appeal be- 
fore the learned District Judge. An applica- 
tion was also filed staying the operation of 
the order of the learned Munsif. After hear- 
ing both the parties the learned District 
Judge stayed the operation of the order. 
The order of the learned District Judge was 
challenged in revision in this Court. A pre- 
liminary objection was raised that no revi- 
sion lay as there had been no ‘case decided’ 
within the meaning of Section 115, C. P. C. 
Dealing with the preliminary objection this 
Court observed : 


“There is, however, no doubt that, 
where an order has been passed in a pro- 
ceeding which is separate and independent 
of the suit or the appeal, as the case may 
be, it would be a ‘case decided’, The words 
‘separate and independent’ indicate that the 
proceeding is not part of the main process 
which leads to the termination of the suit 
or the appeal, but it is something detached 
from the same, in the sense that the suit 
or the appeal can be disposed of even with- 
out there having been such a proceeding. 
An application for injunction pending a suit 
or an application for stay of the order of 
the trial Court pending an appeal would 
certainly be a separate and independent pro- 
ceeding in the sense that it is not a part of 
the proceeding leading to the termination of 
the suit or the appeal.” 

It is evident from a reading of the facts 
of the aforesaid case that the order of the 
learned District Judge sought to.be revised 
was a final order passed on an application 
for staying the operation of the order of the 
trial Court. There can be no dispute that 
if a final order is passed deciding the con- 
troversy between the parties it would amount 
to a case decided, but this case is no autho- 
rity for the proposition that even an ex parte 
interim order which does not dispose of the 
controversy between the parties would also 
amount to a case decided. 

4, The case of H. Bevis and Co., 
Kanpur v. Ram Behari, AIR 1951 All 8 is 
of no assistance in interpreting the words 
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“case decided”. In this case the question was 
neither raised nor decided. Only an obser- 
vation was made that the order may be re- 
visable. A decision is an authority only for 
a proposition which is raised and decided 
by it. 

5. On a careful. consideration of the 
law as enunciated in the. above noted cases, 
I am of the opinion that the order sought 
to be revised does not amount to a case 
decided. The application on which the im- 
pugned order was passed is still pending 
before the learned District Judge. The pre- 
sent applicant may show cause before him 
and have the matter finally decided by that 
court. The revision is not maintainable. It 
is accordingly dismissed. : 

Revision dismissed. 


eat nem —— nen 
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Babu Khan and others, Appellants v. 
Nagar Mahapalika, Lucknow, Respondent. 

Second Appeals Nos. 89 to 94 of 1962, 
Dj- 30-3-1972, against judgment and decree 
of S. K. Rai, Addl. Civil J., Lucknow, Dj- 
22-12-1961, 

Index Note: (A) U. P. (Temporary) 
Control of Rent and Eviction Act (1947), 
Section 3 — “Accommodation” — Plots 
taken on lease from the Municipal Board — 
Lessees erecting wooden stalls thereon —~ 
Not accommodation. 

Brief Note:— (A) “Accommodation” 
implies and has reference to a building or 
part of a building which may have been 
leased by landlord to tenant — Though 
‘wooden stalls’ erected by lessees might be 
‘building’ in the wide sense of the word, as 
the said ‘stalls’ were not ‘leased out’ to the 
plaintiffs by the Municipal Board, they can- 
not be an ‘accommodation’ within the mean- 
ing of Section 3. 1957 All LI 435, Followed. 

(Para 4) 

Index Note:—~ (B) Civil Procedure Code 
(1908), Order 41, Rule 27 (Allahabad) — 
Permission to produce additional evidence in 
appeal — Rule vests a judicial discretion in 
the Court — Permission cannot be refused 
merely because it may enable a party to fill 
in a Jacuna or gap in evidence. 

Brief Note:— (B) In the majority of 
cases there is a lacuna or gap in the evi- 
dence when an application for permission -to 
adduce additional evidence is moved by a 
party under Order 41, Rule 27. of the Code 
and therefore in each case the discretion has 
to be exercised by the Court on the ques- 
tion whether to permit the producing of 
additional evidence or to refuse it on the 
basis of proof or disproof of the circum- 
stances laid down in clauses (a) to (c) of 
Rule 27: This discretion has to be exercis- 
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ed on judicial principles and not arbitrarily. 
Permission to adduce additional evidence 
therefore cannot be refused for the meré 
reason that it will enable the party to fill 
up a gap or lacuna in the evidence notwith- 
standing the fact that it may be considered 
necessary by the Court to enable it to pro- 
nounce judgment or for any other substan- 
tial reason and notwithstanding the fact 
that the evidence after exercise of due dili- 
gence was not within the party’s knowledge 
or could not be produced by him at the time 
when the decree or order under appeal was 
passed or made. 


There was no error of procedure on the 
part of the lower appellate court in permit- 
ting the filing of postal receipts relating to 
notices by the respondent. 1971 All LJ 344 
(Proposition laid down by Seth J. held too 
broadly stated); AIR 1951 SC 193 and AIR 
1959 All 780 and AIR 1957 SC 912, Distin- 
guished. (Paras 5, 6) 

Index Note:—(C) Civil P. C. (1998), Sec- 
tion 100 — Finding as to proof of service 
of notice is a finding of fact — It cannot 
be assailed in second appeal umless it was 


vitiated by an error of law or procedure. 


(Para 
.. . Index Note:— (D) Transfer of Property 
Act (1882), Section 106 — Notice to quit — 
Sent through post — Presumption of service 
— Presumption arises from the mere des- 
patch of letter by correct address — Non- 
production of acknowledgements does not 
affect this presumption anywise. (Para 7) 
Index Note: — Œ) U. P. Municipalities 
Act (2 of 1916), Section 326 — Suit against 
Municipality — Notice before suit — Ser- 
vice of notice under the section not restrict- 
ed to cases arising out of contract only — 
Notice under the section is obligatory in 
every kind of suit — Suit held not main- 
tainable as notice under the section was not 
given. AIR 1933 All 785, held no longer 
good Jaw in view of AIR 1952 All 382 (FB). 
(Para 9) 
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1971 All LJ 244 = ILR (1970) 2 All 
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JUDGMENT :— These are connected 
appeals and arise out of judgment passed by 
the Additional Civil Judge, Lucknow dated 
December 22, 1961. It is convenient to de- 
cide all these appeals by a common judg- 
ment. They arise from Regular Suits Nos. 
449 of 1958, 450 of 1958, 451 of 1958, 507 
of 1958, 567 of 1958 and 118 of 1959. Suit 
No. 449 of 1958 was filed by Sardar Khan, 
Suit No. 450 of 1958 by Munna Khan and 
Suit No. 451 of 1958 by Smt. Fahiman. 
Those three suits were filed against the Mu- 
nicipal Board of Lucknow, as it then was, 
and Regular Suits Nos. 567 of 1958, 507 of 
1958 and 118 of 1959 were filed by the Muni- 


of Smt. Fahiman Babu 

an and others, her sons ‘were substituted 
in her place. Suits Nos. 449, 450 and 451 
related to different plots of land. Those 
suits were filed against the Municipal Board 
with the allegation that the plots had been 
let out to the plaintiffs of the suits by the 
Municipal Board on certain agreed rent. Ac- 
cording to the allegations of Suit No, 449 
the agreed rent was Rs. 18/- per month. In 


Suit No. 450 the contention was that the. 


rate of rent was Rs. 3/- per month and in 
Suit No. 451 the case was that the agreed 
rate of rent was Re. 1/- per month. It was 
alleged that the Municipal Board had start- 
ed making demands from the plaintiffs of 
the. said suits of rent at double the contrac- 
tual rate. The plaintiffs of those suits asked 
for reduction of rent under Section 5 (4) of 
the U. P. (Temporary) Control of Rent and 
Eviction Act and asked for declaration that 
the rate of rent was as claimed by the plain« 
tiffs in the suits. 


2. The main defence of the Munici- 
pal Board in those cases was that the suits 
were bad for want of notices under Section 
326 of the U. P. Municipalities Act. This 
plea of the Municipal Board was accepted 
both by the trial and the lower appellate 
courts and the suits were dismissed giving 
rise to Second Civil Appeals Nos. 89 of 1962, 
91 of 1962 and 94 of 1962. 


3. In the other set of suits which 
‘were filed by the Municipal Board (Regular 
Suits Nos. 567 of 1958, 507 of 1958 and 118 
„of 1959) the Municipal Board claimed to 
have terminated the defendants’ tenancy by 
serving upon them notices as required by 
Section 106 of the Transfer of Property Act 
and claimed a decree for ejectment as well 
for arrears of rent at the enhanced rates. 
Whose suits were resisted by the defendants 
on the ground, mainly, that Section 3 of the 
U. P. (Temporary) Control of Rent and 
Eviction Act applied to the case as a leased 
property was accommodation within the 
meaning of Section 2 of the said Act and 
a decree for ejectment could not be granted 
as the Municipal Board had failed to make 
out any conditions enjoined by Section 3. 
There was also denial of service of any 
notice under Section 106 of the Transfer of 


Babu Khan v. Nagar Mahapalika, Lucknow (Trivedi J.) 





A.LR. 


Property Act. So far as the present appeals 
are concerned we are not concerned with 
the other pleas which were taken for the 
defendants in those suits. 


4, I take up first Second Civil Ap- 
peals Nos. 90 of 1962, 92 of 1962 and 93 
of 1962. The first submission of learned 
counsel for the appellants in these appeals is 
that the decree for ejectment could not be 
passed against them as the appellants were 
entitled to the benefit of Section 3 of the 
U. P. (Temporary) Control of Rent and 
Eviction Act (hereinafter to be referred to. 
as the Act). The basis for this argument is 
that the disputed property is ‘accommoda~ 
tion’ within the definition given in Section 2 
of the Act. This argument is entirely mis- 
conceived. It is an admitted fact that all the 
three plots were taken on lease about 25 
years ago by Dildar Khan, predecessor-in- 
interest of the appellants from the Munici- 
pal Board, Lucknow. The Municipal Board, 
however, started treating Dildar Khan and 
his successors as mere licensees and not 
lessees. After taking possession of open place 
from the Municipal Board admittedly wood- 
en stalls were put up on the spot by the 
lessees. The Municipal Board appears to 
have demolished these stalls about the year 
1948 which action of the court was chal- 
lenged on behalf of the appellants before 
the Civil Court asserting that the Municipal 
Board could not demolish their stalls as they 
ossessed leasehold rights and were not 
icensees. This contention was upheld by the 
Civil Court and they were held to be lessees 
of the Board and not licensees. Armed with 
a Civil Court decree the appellants appear 
to have reoccupied the plots and again put 
up wooden stalls on them. It is therefore 
clear that whatever stalls existed on the dis- 
puted plots belonged to the appellants and 
not to the Municipal Board. It is equally 
clear that vacant plots were let out to the 
appellants by the Municipal Board and that 
plots with stalls already erected on them 
were not let out. Section 3 of the U. P. 
(Temporary) Control of Rent and Eviction 
Act provides that no suit shall, without the 
permission of the District Magistrate, be 
filed in any Civil Court against a tenant for 
his eviction from any accommodation. Sec- 
tion 2 defines ‘accommodation’ as residen- 
tial and non-residential accommodation in 
any building or part of a building. It is, 
therefore, plain that the word ‘accommoda- 
tion’ used in Section 3 means and implies 
and has reference to a building or part of 
a building which may have been leased out 
by the landlord to a tenant. In the present 
case the fallacy in the argument of the learn- 
ed counsel for the appellants is this that al- 
though the stalls may be ‘building’ in the 
wide sense of the word it is not a building 
which was leased out to the appellants. On 
the other hand, it belongs to the tenants. 
That being so, it is not accommodation 
within the meaning of Section 2 and for this 
reason Section 3 of the Act did not- apply 
to the case as was rightly found by the 
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lower appellate Court. I am _ in respectful 
agreement with the view which was taken 
on this point in the case of Mohd. Sami v. 
Shrimati Savitri Devi, 1957 All LJ 435. The 
following observations made there have rele- 
vance for the present discussion : S 

“Admittedly here the property which 
was leased out was an open plot of land, 
and there was no building on it. The defen- 
dants’ own case was that after taking that 
plot of land, the building was constructed 
and when it was let out to them it was not 
a building but a plot of land. In the circum- 
stances, Control age an Eviction Act 
will not apply to the present case. 

T, therefore, reject the argument that the 
appellants were entitled to the benefit of the 
provisions contained in, the Act. 

5. The second point made by learn- 
ed counsel for the appellants was that the 
lower appellate court made an error of pro- 
cedure in permitting the filing of additional 
evidence under Order 41, Rule 27, Code of 
Civil Procedure before him. It appears that 
service of notice under Section 106 of the 
Transfer of Property Act was contested by 
the appellants. The respondent of these ap- 
peals maintained in the trial Court that 
notices had been sent to the appellants 
under Section 106 of the Transfer of Pro- 
perty Act by registered post and that there 
was also affixation and tender of notices by 
hand. The trial Court was not satisfied that 
there was sufficient proof of the postal ac- 
knowledgements bearing the signatures _ of 
the appellants and because the postal receipts 
for these notices had not been filed at the 
trial stage the trial Court was unable to hold 
the contention that service of the notices 
upon the appellants was established through 
post. The trial Court, however, found suffi- 
cient evidence to establish that notice was 
delivered by hand to the appellants. When 
the matter came in appeal before the first 
appellate Court the respondent moved an 
application on 16-11-1961 under Order 41, 
Rule 27, Code of Civil Procedure for per- 
mission to file three postal receipts relating 
to the three notices served in these cases. It 
was averred in the affidavit accompanying 
the application that these postal receipts 
were misplaced by the clerk of the counsel 
for the respondents and thereforé could not 
be produced in spite of due diligence before 
the trial Court and that they had been trac- 
ed out subsequent to the trial Court’s decree. 
By order dated 21-11-1961 the first appellate 
Court permitted the filing of these additional 
documents on the ground that they are ‘ma- 
terial for proper decision of the case’ and 
that the papers were misplaced and had 
been traced out after thorough and diligent 
search. Order 41, Rule 27 of the Code of 
Civil Procedure as amended by this Court 
feads as follows:— 

“27. (1) The parties to an appeal shall 
not be entitled to produce additional evi- 
dence, whether oral or documentary in the 
Appellate Court. But if— 
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(a) the Court from whose decree tt 
appeal is preferred has refused to admit ev 
dence which ought to have been admitte: 
or 


(b) the evidence’ sought to be adduce 
by a party to the appeal, is evidence whic 
after exercise of due diligence, was not witl 
in his knowledge or could not be produce 
by him at the time when the decree or ord 
under appeal was passed or made, or 

(c) the Appellate Court requires an 
document to be produced or any witness 1 
be examined to enable it to pronounce jud; 
ment, or for any other substantial cause, tt 
Appellate Court may allow such evidence «< 
document to be produced, or witness to t 
examined.” 3 
It is clear from the lower Court’s order th: 
discretion for permitting the filing of add 
tional documents was exercised by the Cou 
under clauses (b) and (c) of Rule 27 « 
Order 41 of the Code of Civil Procedure : 
amended by this Court. The argument < 
the learned counsel for the appellants is th: 
this discretion could not be exercised an 
additional evidence could not be permitte 
to be filed by the lower appellate court bt 
cause the additional evidence was calculate 
to fill up lacuna or gap in the respondent 
evidence. The courts, it is argued, refuse t 
permit a party to produce additional evic 
ence at appellate stage enabling it to fill u 
gaps in its evidence. This argument, to m 
mind, is without substance. In the majorit 
of cases there is a lacuna or gap in the ev. 
dence when an application for permission t 
adduce additional evidence is moved by 
party under Order 41, Rule 27 of the Cod 
and therefore in each case the discretion ha 
to be exercised by the Court on the questio: 
whether to permit the producing of addi 
tional evidence or to refuse it on the basi 
of proof or disproof of the circumstance 
laid down in clauses (a) to (c) of Order 24 
This discretion has to be exercised on judi 
cial principles and not arbitrarily. Permis 
sion to adduce additional evidence therefor 
cannot be refused for the mere reason tha 
it will enable the party to fill up a gap o 
lacuna in the evidence notwithstanding th 
fact that it may be-considered necessary b 
the Court to enable it to pronounce judg 
ment or for any other substantial reason amı 
notwithstanding the fact that the evidenc 
after exercise of due diligence was not with 
in the party’s knowledge or could not b 
produced by him at the time when the dec 
ree or order under appeal was passed o 
made. 

Learned counsel for the appellants plac 
ed reliance on observations made by Seth 
J. of this Court in Prayag Ice and Oil Mills 
Aligarh v. State of U. P., 1971 All LY 24 
to the effect that an opportunity to fill in : 
lacuna or a defect cannot be provided unde 
Order 41, Rule 27 (c) of the Code in a casi 
where the parties were aware of the defec 
or lacuna before the trial court and ampk 
opportunity had been given to them to re 
move such a defect. These observations, tc 
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my mind, were meant to govern only the 
case decided and were not intended to bs of 
universal application. The proposition laid 
down by Seth, J. in that case in any case 
appears to have been too broadly stated. A 
party may be aware of the defect or lacuna 
with regard to evidence before the trial 
Court and also may have obtained ample 
opportunity to remove it yet it may have 
failed to lay its hands on the evidence des- 
pite exercise of due diligence. If that is so, 
there appears to be no reason why the case 
should not be treated as falling under clause 
(b) of Rule 27 as amended by this Court 
and the party should not be accorded per- 
mission to adduce additional evidence irres- 
pective of the fact that it would result in 
the filling up of a gap in evidence. The ulti- 
mate object intended to be served by law is 
the cause of justice and therefore no inflexi- 
ble rule can be laid down that discretion 
under clauses (b) and (œ of Rule 27 of 
Order 41 cannot be exercised in favour of 
a party under any circumstances if the party 
was aware of the defect or lacuna before the 
trial Court. To do so will be to act arbitra- 
rily and not according to judicial principles 
and to render the provisions contained in 
clauses (b) and (c) of Rule 27 nugatory and 
meaningless. In the case of Arjun Singh v. 
Karar Singh, AIR 1951 SC 193 the Sup- 
reme Court declared that the discretion given 
to the appellate court by Order 41, Rule 27 
to receive and admit additional evidence is 
not an arbitrary one, but is a judicial one 
circumscribed by the limitations specified in 
that: rule. The ultimate test therefore accord-. 
ing to which permission to adduce addi- 
tional evidence should be granted is whether 
the party has succeeded in making out cir- 
cumstances enjoined by clauses (a) to (c) of 
Rule 27. 

The special feature of the case of 1971 
All LJ 244 and which distinguishes that case 
with the present appeals is that in that case 
the plaintiff had not taken any steps to move 
the Court to get the land surveyed and 
measured in spite of being aware of the 
necessity of such a course but an applica- 
tion for issue of a commission for measure- 
ment was moved for the first time before 
the District Judge. The question arose whe- 
ther such a permission should have been 
granted by the District Judge under Order 
41, Rule 27 of the Code. It was not a case 
of permission being sought for producing 
documents. Had that been the case then the 
question would have arisen whether the cir- 
cumstances under which permission could 
be granted as enumerated in clauses (a) to 
(c) had been established. There was no oc- 
casion for any such enquiry in that case. 
Learned counsel in this connection relied 
also upon the case of Union of India v. 
Mool Narain, AIR 1959 All 780. It was held 
in that case that power under Order 41, Rule 
27 of the Code of Civil Procedure could not 
be exercised by the appellate Court in favour 
of a party who .was negligent in the trial 
Court and intended to fill up lacuna in his 
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case. That case was also distinguishable be- 
cause there no explanation was offered to 
show how and why the plaintiff could not 
produce the documents at the trial stage and 
there was a bare allegation to the effect that 
the evidence was not known to the plaintiff 
or his pairokar and that it was not consider- 
ed rightly to be sufficient to establish that 
the evidence could not be discovered in spite 
of due diligence, The facts of the present 
case ate different because here there was a 
definite allegation that the documents re- 
mained unproved and could not be produced 
in spite of due search and diligence. The 
rule does not apply. Learned counsel then 
relied also on the case of AIR 1951 SC 193. 
The Supreme Court in that case had disap- 
proved the order of the District Judge per- 
mitting the filing of additional document to 
enable him to pronounce judgment. That 
was a case obviously covered by clause (c) 
of Rule 27 as amended by this Court and 
not a case covered by clause (b). In the pre- 
sent case permission to adduce additional 
evidence was sought through application 
and affidavit on the basis of facts which at- 
tracted clause (b). In the view that the order 
of the District Judge was not correct the 
Supreme Court appeared to have been im- 
pressed by the circumstance that the Dis- 
trict Judge in granting permission had not 
before him the material already on record 
and in the circumstances held that it could 
not be said that the District Judge was in a 
position to judge whether additional evi- 
dence sought to be adduced was necessary to 
enable it to pronounce judgment. The con- 
siderations were wholly different and there- 
fore this ruling also does not help the ap- 
pellant. 

6. Learned counsel relied also upon 
observations of the Supreme Court in the case 
of State of U. P. v. Manbodhan Lal Srivas- 
tava, AIR 1957 SC 912 to the effect that ad- 
ditional evidence should not be permitted at 
the appellate stage in order to enable one of 
the parties to remove certain Jacunae in pre- 
senting its case at the proper stage and to 
fill in gaps. ‘These observations, as appears 
from the report, were not of a general nature 
applicable to all cases. but governed only the 
facts decided in the case. The case before 
the Supreme Court arose on cross appeals on 
a certificate granted by the High Court under 
Article 132 (1) of the Constitution. Before 
the Supreme Court the State Government 
sought permission to produce additional evi- 
dence to show that Commission was con- 
sulted even after submission of respondent’s 
explanation in answer to the second show 
cause notice. In that context the Supreme 
Court rejected the prayer observing that it 
could not see any special reason why addi- 
tional evidence should be allowed to be ad- 
duced in the case. Therefore the observa- 
tions relied upon by the learned counsel for 
the appellants must be understood to imply 
that the courts are not prevented from per- 
mitting a party to adduce additional evi- 
dence even if it resulted in filling up a gap 


1973 


or lacuna if special reasons are found to exist 
justifying such a permission. In the present 
case ‘special reasons’ covered by clause (b) of 
Rule 27 of Order 41 were found by the lower 
appellate court to exist. I am therefore of 
opinion that there was no error of procedure 
on the part of the lower appellate court in 
permitting the filing of postal receipts relating 
to notices by the respondent. is argu- 
ment also must consequently fail. 


7. The next submission of learned 
counsel for the appellants was that there was 
Ino proof of service of notice under Sec. 106 
of the Transfer of Property Act on the ap- 
pellants. In the first place, this argument 
is not open in these second appeals because 
it relates to a finding of fact. Learned 
counsel in his long and laborious argument 
was unable to point out any thing which 
may show that this finding was vitiated by 
an error of law or procedure. It will ap- 
pear from the judgment of the lower appel- 
late court that it rested its finding about 
proof of service of notices on two circum- 
stances. (1) The presumption which in law 
arose about service of notice on the postal 
receipts indicating that notices had been des- 
patched to the appellants by correct addresses 
and (2) Admission of Sri Mangi Lal (D. W. 
2) Advocate for the appellants, during the 


trial that he had sent replies under instruc- ` 


tions of the appellants to notices received by 
them from the respondent, copy of which 
had been filed on their behalf in this case. 
The lower courts were right in the view that 
service of some notice having been admitted 
by Sri Mangi Lal, Advocate, the burden shift- 
ed to the appellants to show that the notices 
which were received and replied to on their 
behalf by Sri Mangi Lal were different from 
the notice under Section 106, copy of which 
was produced for the respondent and was 
said to have been served upon them. No 
such attempt at rebuttal was made for the 
appellants. Learned counsel argued that the 
presumption of service arising from the pos- 
tal receipts could not be raised in law be- 
cause the postal acknowledgements were not 
found proved. This argument is also com- 
pletely without substance. The presumption 
arises from the mere despatch of the letter 
by correct address and this presumption re- 
mained unaffected by the circumstance that 
the acknowledgments were not found by the 
ma court to have been proved satisfacto- 
y. 

8. Finally, the argument was that the 
lower appellate court erred in holding that 
the rent stood validly enhanced in spite of 
plots belonging “to the tenancy of Sardar 
Khan and Smt. Fahiman because, as sub- 
mitted, there was no proof of any agreement 
altering the terms of the provisional agree- 
ment of tenancy and permitting enhancement 
of rent as claimed. This argument also has 
no legs to stand upon as an agreement be- 
tween the parties can be proved in a number 
of ways: it can be proved by producing a 
written agreement if there was one; it can 
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be proved by the admission or conduct oi 
parties. In the present case also no doub 
there were no written agreements to evidenc 
alteration in the rate of rent of these tenan 
cies originally fixed but there was evidenc 
of conduct of parties which unmistakabh 
showed that there was an agreement be 
tween the parties for enhancement of the ori 
ginal rate of rent. Proof of this conduc 
consisted of Exts. 1 and 9 referred to by th 
lower appellate court. Ext. 1 was receipt fo 
tent paid by Sardar Khan to the Municipa 
Board for the period 1-4-1947 to 31-3-194! 
at the rate of Rs. 3/- per month and Ext. ! 
is the receipt granted by the Municipal Boarı 
to Dildar Khan for rent for the same perior 
at the rate of Rs. 2/- per month. The con 
duct of Sardar Khan and Dildar Khan i 
paying rent at enhanced rates of Rs. 3/- an 

s. 2/- per month respectively with effec 
from 1-4-1947 clearly supported the inter 
ference that there was a mutual agreemen 
between the parties for enhancement of th 
rent to the rate by which rent from 1-4-194’ 
was paid and finding of the lower appellat 
court on this point suffered neither from am 
error of law nor procedure. 

These were the only points raised in thi 
second appeals (Nos. 90, 92 and 93 of 1962 
which are liable to be dismissed. 

9. Coming now to the other set o 
second appeals Nos. 89 of 1962, 91 of 196: 
and 94 of 1962 arising out of suits whict 
were filed against the Municipal Board fo 
fixation of rent and declaration and whicl 
were dismissed, the only point which arises it 
all these appeals is whether Section 326 o 
the Municipalities Act was applicable t 
those suits and whether there was any erro! 
on the part of the lower appellate court it 
holding that no notice as required by Sec 
tion 326 of the Municipalities Act havin; 
been given before filing the suits, the suit! 
were not maintainable in law. Learned coun. 
sel for the appellants submitted that Sec 
tion 326 applied only to cases arising out o: 
tort but not to cases arising out of contrac 
and therefore since the cases which were filec 
by Sardar Khan, Munna Khan and Smt 
Fahiman arose from contract of leases : 
notice under Section 326 of the Municipali: 
ties Act was not obligatory. For this view 
learned counsel relied upon the case of tht 
Municipal Board, Agra v. Ram Kishan. 193? 
All LJ 1414 = (AIR 1933 All 785) where it 
was observed that a suit in contract is nol 
one contemplated by Section 326 of the 
Municipalities Act. This ruling is no longe 
good law in view of the Full Bench case oi 
this Court in Dargahi Lal Nigam v. Cawn 
pore Municipal Board, AIR 1952 All 382 
(FB). In this case it was held that there is 
no basis for holding that Section 326 contem- 
plates only an action in tort and not an ac- 
tion in contract. The case of 1933 All LI 
1414 = (AIR 1933 All 785) was considered 
in this Full Bench case and dissented from 
on the ground that it gave no special rea- 
sons for holding that the section contemplates 
only an action in tort and not an action in 
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contract. I, therefore, hold that the lower 
appellate court was right in the view that a 
motice under Section 326 of the municipali- 
ties Act was applicable in these cases and the 
suits were not maintainable as notice under 
that provision was not given. 


10. No other point was pressed in 
these appeals. These appeals also therefore 
have no substance and must fail. 

114. + For the aforesaid reasons I dis- 
miss Second Civil Appeals Nos. 89 of 1962, 
90 of 1962, 91 of 1962, 92 of 1962, 93 of 
1962 and 94 of 1962 with costs to the res- 


pondent. 
Appeal dismissed. 
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Ganesh. Applicant v. Sri Ram 
Lalaji Mahraj Birajman Mandir and 
others. Opposite Party. 

Civil Mise. Applns. No. 3303 of 
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Index Note:— (B) Civil P. C. (1998), 
Order 22, Rule 4 — Failure to bring 


legal representatives of deceased defen- - 


dant does not necessarily abate the ap- 
peal when remaining defendant can re- 
present the estate. (Para 4) 

Brief Note:— {A} Where one of the 
defendants dies during pendency of the 
appeal and the remaining defendant con= 
tinues to contest in his own right and 
also as one of the legal representatives 
of the deceased, the appeal does not 
abate on ground that the legal represen- 
tatives of the deceased are not brought 


on record, (Para 4) 
Index Note :— (B) Civil P. C. (1908), 
Section 151 — Accidental mistakes in a 


decree pertaining to description of suit 
property can be corrected by court in 
exercise of its powers under Sections 
151 and 152. (X-Ref:— Section 152; 
Order 7, Rule 3) (Paras 8, 9, 10) 

Brief Note:— (B) When the other 
description of the property is sufficient 
to identify it and at no stage of the suit 
had the parties raised any dispute as 
to the identity of the suit property, the 
court in exercise of its powers under 
Sections 151 and 152 can correct any 
error or misdescription in the decree 
pertaining to the boundaries of the suit 


property. AIR 1932 All 587 and AIR- 


1944 Oudh 5, Approved; AIR 1962 SC 
633, Followed; AIR 1934 All 100 (2), 
Distinguished (Paras 8, 9, 10) 
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AIR 1962 SC 633 = 1962 Supp (1) 

SCR 206. Janakirama Iyer v, 

P. M. Nilakanta Iver ‘9 
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tar Mohammed ; 5 

AIR 1950 Mad 751 = 1950-1 Mad 
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AIR 1948 Mad 13 = 1947-2 Mad 
LJ 72, Ramakrishnan v. Radha~ 


_ krishnan g 
AIR: 1944 aan 5 = 1943 Oudh 
WN 375. Ruhulghane v, B, Uma 


Shankar A 
AIR 1934 All 100 (2) = 1934 All ; 
ps 228, Shujaatmand Khan 
Govind Behari 
AIR 1934 Pat 493 = 15 Pat LT j 
805, Jagarnath Prasad Bhagat 
v, Jamuna Prasad Singh g 
AIR 1932 All 587 = 1932 All LJ 
784, Aziz Ullah Khan v. sil 
of Wards Shahjahanpur 
{1930) Civil Revn. No. 148 of 1929, 
D/- 11-7-1930 (All), Sariu Kumar 
_Mukerji v. Sheikh Enayat Husa 


sain 
AIR 1914 All 6f = 12 All LJ 185, 
Sheo Balak Pathak v. Sukhdei % 

J. N. Agarwala, for Appellant; S. P. 

Kumar, for Respondents. 
_ KiRTY, J.:— These two applicas 
tions having been referred to a Full 
Bench by the learned Acting Chief 
Justice by an order dated 28-7-1972 have 
come up. before us. Application No. 3303 
of 1970 was filed on 14-5-1970 under 
Section 151 of the Code of Civil Proce» 
dure. The other application filed on 
23-3-1969 is under Sections 151 and 152 
of the Code of Civil Procedure. Before 
the learned Acting Chief Justice a cons 
tention was raised that Sections 151 and 
152 of the Code of Civil Procedure were 
mot applicable. In support of this con» 
ar reliance was placed on Shujaat~ 
mand Khan v, Govind Behari (AIR 
1934 All 100 (2)), On behalf of the ap= 
plicant, however. AE was placed on 
Ruhulghane v, B. Uma Shankar, (AIR 
1944 Oudh 5). In view of the apparent 
conflict between the decisions in these 
two cases reference to a Full Bench 
was made by the learned Acting Chief 
Justice, 

2. Suit No. 254 of 1952 was ins 
stituted by the applicant against Ram 
Lal, Ganesh and Smt. Saraswati. inter 
alia, for possession of a house describ< 
ed at the foot of the plaint. The house, 
which was the subject-matter of the 
suit, was purchased by the plaintiff from 
Panna Lal under a sale deed dated: 8th 
June, 1950. Panna Lal entered appear- 
ance but did not contest the suit. In 
his written statement he admitted hav- 
ing sold the suit property to the plaintiff 
and further pleaded that the other de= 
fendants were in occupation of the house 


5, 6, 7,8 
4 
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as tenants, The suit was, however, con- 
tested by Ganesh and Smt. Saraswati. 
It was pleaded by them that they were 
mot in possession of ‘the property as 
tenants but in their own right as owners. 
Amongst other pleas, a plea of adverse 
possession was also taken. It was, how- 
ever, nowhere stated in the written 
statement that the subject-matter of 
the suit was not the same property 
which was sold by Panna Lal to the 
plaintiff under the sale deed dated 8-6- 
1950. The trial court framed a number 
of issues which were answered in plain~ 
tiffs favour. ‘The suit accordingly was 
decreed on 27-5-1957 for possession of 
the house in suit. An appeal against 
the decree of the trial court was pre- 
ferred by Ganesh. It appears that dur- 
ing the pendency of the suit in the trial 
court Smt. Saraswati, who was the 
mother of Ganesh, died. No application 
was filed by the plaintiff for substitut- 
ing the names of the legal representa- 
tives of Smt. Saraswati in her place. 
The appeal filed by Ganesh was dismis- 
sed by the learned Additional Civil 
Judge, Jhansi on 15-10-1958. Thereafter 
Ganesh filed a Second Appeal (S. A. No. 
1612 of 1958) in this Court. This se- 
cond Appeal was dismissed by a learn- 
ed Single Judge under Order XLI, 
Rule 11, Civil P. C. on 27-1-1959. 


_ Thereafter the plaintiffi-decree-hol- 
der executed the decree. A warrant for 
delivery of possession was issued and 
when the Amin went to deliver posses- 
sion it was found out that the descrip- 
tion of the northern and southern 
boundaries of the property; as mention- 
ed in the decree, did not tally with the 
actual northern and southern boundaries 
of the house on the spot. The Amin 
under the circumstances returned the 
warrant unexecuted along with a report 


mentioning therein the discrepancy. 
The discrepancy. however. was only 
this; ‘The boundary which was shown 


as the northern boundary in fact was 
the southern boundary of the house’. 
Similarly the southern boundary as 
shown in the decree was actually the 
northern boundary. In the plaint the 
property in suit was described as house 
No, 125 situate in Mohallah Chou- 
dharana. The boundaries of the house 
in suit, were also mentioned in the 
plaint. It, however, appears that nei< 
ther in the trial court nor in the appel- 
late court nor even in the second Ap- 
peal in this Court was it ever alleged 
by Ganesh that the house in suit was 
not the same as the house conveyed to 
the plaintiff by Panna Lal under the 
sale deed dated 8-6-1950. That is to 
sav, there never existed any dispute be- 
tween the parties concerned in regard 
to the identity of the house which was 
the subject-matter of the suit. The ex- 
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ecution epniieaiion. however, was dis- 
missed by the executing court in view 
of the report submitted by the Amin, 
Thereafter the Plaintiff-decree-holder 
filed an application in the court of the 
learned Additional Civil Judge, Jhansi 
for the amendment of the decree with 
a view to get the mistake in or mis- 
description of the northern and southern 
boundaries corrected. This application 
was contested, but the learned Judge al- 
lowed the application. In his order 
dated 11-5-1963 it was noted that there 
was no dispute about the property fn- 
volved and its identity. Against this 
order Civil Revn. No. 753 of 1963 was 
filed by Ganesh. During the pendency 
of this revision the decree-holder oppo~ 
site party filed application No. 622 of 
1965 on 23-3-1965. The revision was 
allowed by D. S. Mathur. J. on 24-3- 
1965 solely on the ground that the 
learned Additional Civil Judge Jhansi 
had no jurisdiction ta amend the de- 
eree in view of the fact that Second Ap~ 
peal No,’ 1612 of 1958 was dismissed by 
this Court The learned Judge in his 
judgment allowing the revision, how- 
ever, observed as follows :— 


“The proper remedy available fo 
the plaintiff-opposite party was to apply 
to the High Court for amendment of 
the decree. Such an application has 
since been made but ft shall be disposed 
of separately, 

The revision fs hereby allowed and 
the order dated 11-5-1963 is set aside. 
The application for amendment of the 
decree shall stand rejected though simi- 
Jar application made before the High 
Court shall be considered in due course.” 
It may here be also mentioned that on 
24-3-1965 the Jearned Judge also passed 
the following order on Civil Misc. Appln. 
No, 622 of 1965 :— 


“The application cannot be deemed 
to have been made in Civil Revn. No. 753 
of 1963. It shall be registered separate~ 
ly as a Miscellaneous case. .....-ceere 


The application, however. could not 
come up for hearing, on account of the 
death of Ganesh and the consequent sub- 
stitution proceedings. In Appln. No. 622 
of 1965 it was prayed that an order for 
the amendment of the decree passed by 
the trial court and affirmed by the 
lower appellate court in First Appeal 
and by this Court in Second Appeal be 
corrected by giving the northern boun- 
dary as southern boundary and southern 
boundary as northern boundary of the 
house in dispute. In application No. 3303 
of 1970. which was filed on 14-5-1970, 
it was prayed that the boundaries as 
given in para, 7 of the plaint be order- 
ed to be amended by deleting the word 
“Sax and substituting the word “afio” 


in its place and similerly the word 
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“afer be deleted and substituted by 
the word “gat” in its place. 


z3: As already mentioned, at no 
material point of time was there any 
dispute between the parties in regard to 
the identity of the house. which was 
the subject-matter of the suit and of 
the’ decree. It appears however, that in 
the sale deed in question this very mis- 
take in regard to the description of the 
northern and southern boundaries oc- 
curred and that in the- plaint due to in- 
advertence the boundaries as given in 
the sale deed had been copied out. Under 
the circumstances it seems to us that 
the misdescription or mistake in the 
boundaries did not in any way mate~ 
tially affect the suit or the decree pass- 
ed thereunder. -The identity, of the 
subject-matter of the suit being not in 
dispute no difficulty could have arisen 
in delivering the suit property to the 
decree-holder in execution of the de- 
cree, Since however two applications 
are before us in which prayers have 
been made for the amendment of the 
plaint as also of the decree and since 
the matter has been referred to this 
Bench it is necessary for us to consider 
the applications on merit and to give 
our decision, 
4. Sri S. P. Kumar, learned coun- 
sel for the contesting judgment-debtor 
raised two preliminary objections. _One 
was that the present applications, if at 
all, could only have been made in Sec- 
cond Appeal No. 1612 of 1958 and not 
in Civil Revision No. 753 of 1963. The 
other was that Smt, Saraswati, one of 
the defendants, having died during the 
pendency of the suit and her legal re- 
presentatives not having been substitut- 
ed, the suit as against her abated and 
that. therefore. also the two applications 
were not legally entertainable and deserv- 
ed to be dismissed. In our opinion there 
is no substance in these two objections. 
The learned counsel himself submitted 
that these applications could be and 
ought to have been made in the afore- 
said Second Appeal. The learned coun- 
sel for the applicant made an oral pra~ 
yer to us that if need be the applica< 
tions may be treated as applications fil- 
ed in the said Second Appeal. We see 
no objection to accepting this praver. In 
egard to the second objection the 
learned counsel for the applicant sub- 
mitted that the decree of the trial court 
was passed against Ganesh, who occupied 
dual capacity, he was a defendant in 
is own right and on the death of Smt. 
Saraswati, he being one of the legal re- 
presentative, if not the sole representa 
tive, must be deemed to have represent~ 
ed the estate, if any, of Smt. Saraswati 
ven if we proceed on the basis that 
the suit as against Smt. Saraswati had 


abated. the two applications cannot be 
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held to be affected in any way as to 
their maintainability. In the decree 
Smt. Saraswati was not shown as a 
judgment-debtor, Obviously, therefore, 
if the amendment prayed for ig allow- 
ed, it cannot be said that there will be 
any alteration in the decree which will 
in any way prejudicially affect the legal 
representatives of Smt, Saraswati, if 
any. In regard to the first preliminary 
objection we may further mention that 
from the judgment of Mathur, J., dated 
24-3-1965 allowing Revision No. 753 
of 1963 and the order of the learned 
Judge of the same date passed in Civil 
Misc. Application No. 622 of 1965, it fs 
clear that the learned Judge did not 
give any decision on the question whether 
the decree could or could not be amenda 
ed as prayed by the decree-holder. In 
fact the learned Judge expressly left 
this question to be dealt with by the 
High Court, inasmuch, as. in his view, 
such an application could only be ap- 
propriately considered and decided by 
the High Court. We. therefore, overrule 
the preliminary objections. 


5. It has already been mentioned 
that the reason why the applications 
were referred to a Full Bench by the 
learned Acting Chief Justice is the con~ 
flict in the decisions of this Court and 
the Outh Chief Court in the two cases 
which have already been noted herein~ 
above, During the hearing of these ap- 
plications before us, the learned counsel 
for the applicant submitted that the 
matter was directly dealt with by a 
Division Bench of this Court in Aziz 
Ullah Khan v. Court of Wards, Shah- 
jahanpur, (AIR 1932 All 587). Learn- 
ed counsel further submitted tha? 
Shujaatmand an’s case (supra) is 
clearly distinguishable. He further sub- 
mitted that in Shujaatmand Khan’s case 
earlier decision of this Court in Aziz 
Ullah Khan’s case was neither referred 
to nor considered. If was urged that 
on the point involved in the applications 
before us there being a direct decision 
of this Court which has so far neither 
been overruled nor even distinguished 
in any later case the applications should 
be allowed and this Bench should affirm 
the view taken by the Division Bench 
in Aziz Ulah Khan’s case, 


6. On examination the two cases 
of this Court, namely, Aziz Ullah Khan’s 
ease. AIR 1932 All 587 and Shujaatmand 
Khan's case, AIR 1934 All 100 (2) we 
find that the former case is directly in 
point, whereas the latter case is clearly 
distinguishable on facts, 


7. In Aziz Ullah Khans case, 
AIR 1932 All 587 the suit was filed on 
the basis of a mortgage. In the mort- 


gage deed itself by an accidental slip 
the mortgaged property was described 
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as being situated in Mauza “Nagla Zama- 
nia Nawadiya”, whereas the correct 
mame of the village was “Nawadiva 
Zaminia Nagla”. This mistake was 
repeated in the plaint. the preliminary 
decree. the final decree, execution ap- 
plication and the sale certificate. The 
mistake was discovered in mutation 
proceedings in the revenue court. and 
because of this mistake in the descrip- 
tion of the mortgaged property the 
mutation application was rejected by 
the revenue court. Thereupon the de- 
eree-holder applied for the amendment 
of the decree under Section 152 of the 
Code of Civil Procedure. This applica- 
tion was opposed on the ground that no 
such amendment could be made under 
Section 152 of the Code of Civil Proce~ 
dure. In support of this submission that 
such amendment could be permitted 
under Section 152. of the Civil Proce- 
dure Code reliance was placed by the 
learned counsel concerned on two ear- 
lier decisions of this Court. Referring 
to these cases the Division Bench ob- 
served and held as follows :— 


“For the opposite party we have 
been referred to a ruling of this court 
in Sheo Balak Pathak v, Sukhdei, (AIR 
1914 All 61) in which the court order- 

the amendment of the proceedings 
starting from the plaint right down to 
the decree.” 


“We have also been referred to an 
unreported decision of a Bench of this 
Court (of which one of us was a mem- 
ber) in Sdrju Kumar Mukherji v. Sheikh 
Enavat Husain. The facts of that case 
were very similar to the facts of the 
case before us and the court ordered 
the correction of the documents in ques- 
tion. namely. the plaint, the decree and 
other documents. We see no reason why 
these decisions of this Court should not 
be followed as they are in accordance 
with the ordinary meaning of the langu- 
age in Section 152. It has further been 
argued that the court below purports to 
act under Section 152 of the Code of 
Civil Procedure only and that Section 
can only apply in terms to the amend- 
ment of the decrees and not to the am- 
endments of the plaint, the sale certifi- 
cate and the dakhalnama. This conten- 
tion no doubt is correct but the power 
of the court to make corrections neces- 
sary for the ends of justice is not con- 
fined only to powers exercisable under 
Section 152. Extensive powers may be 
exercised also under Sections 151 and 
152. We consider that this is eminent- 
ly a case in which the accidental slip 
should be corrected as the correction is 
necessary for the ends of justice”, 


8. Aziz Ullah Khan’s case. AIR 
1932 All 587 therefore, is an authority 
for the proposition that such accidental 
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mistakes, as had occurred in that case, 
can be corrected by the court, apart 
from the powers exercisable under Sec- 
tion 152 of the Code of Civil Procedure, 
under the powers exercisable under Sec- 
tions 151 and 152 of the Code of Civil 
Procedure, if such correction is neces- 
sary for the ends of justice. Respect- 
fully we agree with the view expressed 
by the learned Judges In Aziz Ullah 
Khan’s case. AJR 1932 All 587 (supra) 
and affirm that view. A Division Bench 
of the Oudh Chief Court in Ruhulghani’s 
case (supra) also held that clerical mis- 
takes occurring due to inadvertence In 
a mortgage deed giving rise to repeti- 
tion of the same mistake in the plaint 
and the decree can be corrected in exer-. 
cise of powers under Sections 151 and 
152 of the Code of Civil Procedure. This 
case was also a case of incorrect descrip- 
tion or misdescription of an item of the 
mortgaged property. Although in this 
case Aziz Ullah Khan’s case was not 
referred to or considered, the learned 
Judge independently of it came to the 
same view as had been taken earlier by 
the Bench of this Court in Aziz Ullah 
Khan’s case. Reference, however, was 
made to Shujaatmand Khan’s case. but 
it was distinguished, Shujaatmand Khan’s 
case was not a case of some accidental 
or inadvertent mistake committed by 
the parties. What hed happened was 
that a mortgage deed was executed on 
16th December, 1897 hypothecating eight 
zamindari properties. Another mort- 
gage deed was executed in 1905 in res- 
pect of the same eight properties and 
also a house. In 1914 a mortgage by 
conditional sale was executed in respect 
of the eight zamindari properties and 
also the house besides a grove. The 
description of the zemindari shares and 
the boundaries of each item of the pro- 
Perties of the mortgage deed of 1914 
were precisely the same as in the two 
earlier mortgages. Meanwhile, how- 
ever, there was a Settlement in 1901, as 
a result of which the proportionate 
shares of the mortgagors in the Mahals ` 
were changed. After the passing of a 
preliminary decree in the suit filed on 
the basis of the 1914 mortgage an ap- 
plication’ under Section 152 of the Code 
of Civil Procedure was filed alleging 
that there had been a misdescription of 
the mortgaged shares in the mortgage 
deed of 1914. A prayer was made for 
an amendment of the plaint and the pre- 
liminary decree. The High Court held 
that the amendment which was sought 
would completely alter the plaint and 
the decree and also the deed on which 
the plaint was based. In the circum- 
stances the learned Judges were of the 
view that there was in reality no cleri- 
cal mistake which could be corrected 
under Section 152 of the Code of Civil 
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Procedure. It will thus be seen that 
Shujaatmand Khan’s case is clearly dis- 
finguishable on facts, There it was as 
a result of Settlement operations that 
certain changes came about in regard to 
the shares of the mortgagors in the 
Mahal. It was not a ease of any cleri- 
cal mistake or accidental misdescription 
of property due to acts or omissions off 
parties as in the instant case, 


9. The learned counsel for the 
contesting judgment-debtor urged be- 
fore us on the basis of reported deci-+ 
sions of other Courts that in the cir- 
cumstances of the case the amendments 
prayed for could not be legally ordered 
either under Section 151 or 152. He 
relied on the decision of the Madras 
High Court in Ramakrishnan v. Radha- 
(ATR 1948 Mad “sy. The 
learned counsel for the applicant. how- 
ever, pointed out that in a later case of 
Krishna Poduval v. Lakshmi Nathiar, 
(AIR 1950 Mad 751) the Madras High 
Court itself took a different view. The 
learned counsel also pointed out that the 
view taken by this Court in Aziz Ullah 
Khan’s case has been followed by other 
High Courts. He referred to in this 
connection a decision of the Patna High 
Court In Jagarnath Prasad Bhagat v, 
Jamuna Prasad Singh, (AIR 1934 Patna 
493). The learned counsel for the 
judgment-debtor also referred to the 
decision of the Rajasthan High Court in 
Kistoormall v. Sattar Mohammed, (AIR 
1958 Raj 276). We. however, do not 
consider it necessary to discuss these 
cases, as, in our opinion in the circum- 
stances of the case for the ends of jus- 
tice, corrections can be made or permit- 
ted to be made in the pleint as well as 
the decree, as was held in Aziz Ullah 
Khan’s case by a Division Bench of this 
Court and in Ruhulgani’s case by the 
Oudh Chief Court. Besides, we may 
mention that the Supreme Court in 
Janakirama Iyer v. P. M, Nilakanta 
Iyer. (AIR 1962 SC 633) has held that 
fnadvertent or clerical mistakes in the 
decree can be corrected by the High 
Court under Sections 151 and 152 of the 
Code of Civil Procedure even during the 
pendency of an appeal in the Supreme 
Court. We are thus of opinion that 
under the circumstances of the instant 
case the two applications could be legal- 
na entertained and deserve to be allows 


10. Before parting with the case 
we may also refer to Order VII, Rule 3 
of the Code of Civil Procedure, which 
provides :— 

“Where the subject-matter of the 
suit is immoveable property. the plaint 
shall contain a description of the property 
sufficient to identify it. and, in case such 
property can be identified by boundaries 
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or numbers in a record of Settlement or 
Survey. the plaint shall specify such 
boundaries or numbers.” 


It will thus be seen that what the law 
requires is that the description of the 
property in suit given in the  plain# 
must be sufficient to identify the pro< 
perty. If independently of the bounda- 
ries the property can be sufficiently 


‘identified, then any error or misdescrip<- 


tion in the boundaries cannot affect 
either the suit or the decree passed in 
the suit. In the instant case, as already, 
mentioned, no dispute at any time was 
raised that the suit property and the 
property in respect of which the decree 
was passed is not identifiable on the spot 
or it is a property different from the 
property which was purchased by the 
plaintiff from Panna Lal and for the 
delivery of which the suit was filed. In 
the circumstances, in our opinion, ends 
of justice require that the two applica- 
tions should be allowed and the amend- 
ments prayed for be made 


11. In the result, both the applica» 
tions are allowed, Let amendments 
made as prayed, The parties shall bear 


their own costs, 
Petitions allowed, 
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SATISH CHANDRA, J. S. TRIVEDI AND 
N. D, OJHA, JJ. 


Ramesh Chand and others. Appellants 
ae of Revenue and others, Respon= 
ents. 


Special Appeal No. 373 of 1965. D/=- 
25-9-1972, decided by Full Bench on oar 
of reference made by R. S. Pathak, J. 

Civil Mise. Writ No. 1471 of 1961, “Dis 
29-7-1965. 


Index Note :— (A) Civil P. C. (1908), 
Section 11 — Res judicata — Before a 
plea of res judicata can be considered, it 
must be pleaded at the proper stage. In 
order to establish such a plea the copy of 
the judgment and decree must be filed. 

(Para 6) 

Index Note:— (B) Civil P. C. (1908), 
Section 11, Explanation IV — Applicabi- 
lity of principle under, to proceedings 
under Section 27, U. P. Tenancy (Amend- 
ment) Act, 


Brief Noter== (B) Ejectment of here- 
ditary tenant — Suit by another person 
inducted as hereditary tenant for decla- 
ration that he was hereditary tenant — 
Application by original tenant for re- 
instatement to the holding under Sec. 27 
of the Act which came into force during 


LP/LP/G560/72/YPB 
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pendency of declaratory proceedings — 
Order of reinstatement passed after dis- 
missal of appeal against dismissal of that 
suit — Suit by original tenant for eject- 
ment under Section 202, U. P, Act. 1951 
= Held. doctrine of res judicata did not 
bar either the application for reinstate- 
ment or the suit for ejectment — The 
original tenant could not take any plea 
fin the declaratory suit that his rights 
as hereditary tenant had revived till an 
order of reinstatement was passed in 
his favour — Such an order was passed 
long after dismissal of appeal 
Ref :— Zamindari Abolition and 
Land P Act (1 of 1951). Sec, 202) 
m (X-Ref:— U. P. Tenancy (Amend- 
, ment) Act (10 of 1947), Section 27). 


(Para 9) 
i Indeg Note:— (C) U, P. Land 
Tenures (Legal Proceedings) (Removal 


of Difficulties) Order (1952), S. 2 — The 
proceedings for reinstatement to the 
holding under Section 27, U. P, Tenancy 
(Amendment) Act (10 of 1947) are legal 
proceedings under the U. P. Tenancy Act 
within meaning of Section 2 because 
these proceedings have the effect of nul- 

the previous operation of decrees 
for ejectment passed under Sections 165, 
71 and 180 of the principal Act. They 
can validly continue and be decided in 
accordance with the provisions of the 
Tenancy Act read with the amending 
‘Act by virtue of Section 2 notwithstand- 
ing their repeal by the U. P. Zamindari 
Abolition and Land Reforms Act. AIR 
{i952 AIl 829, Approved, (Para 14) 


_ Brief Noter— (C) Ip cannot be said 
that the fact that the Zamindari Aboli- 
Rion Act specifically refers to the Am- 
_ ending Act of 1947 as such, shows that 

the legislative intent was to treat it as 
an independent Act and not as a provi-~ 
sion amending the Tenancy Act or as 
introducing any provision therein. Sec- 
fion 27 of the Amending Act operated as 
a proviso to several sections of the princi 
mal Act. Instead of making the same 
detailed provision in. Sections 165, 171 
and 180 of the principal Act separately. 
the Legislature thought it better to make 
a single separate provision to cover all 
those sections. Since the provisions of 
Section 27 were not bodily incorporated 
in some existing provisions of the prin- 
tipal Act but they were to act only as 
a proviso thereto. the Zamindari Aboli- 
gion Act had to refer to the Amending 
Act specially when it conferred rights 
on persons reinstated under clause (c), 
Section 27 (1) alone. This was neces- 
sary in order to identify the persons 
upon whom rights were to be conferred. 
Tt was a matter of form. It did not af- 
fect the pith and substance of the Am- 
ending Act of 1947, AIR 1952 SC 324, 
Rel. on. (Para 16) 


Ramesh Chand v. Board of Revenue {FB} 





AIL 121 


Index Note:— (D) P, Tenancy 


(Amendment) Act (10 of en Sec, 27 


-—~ The effect of reinstatement in the 
holding of a tenant under Section 27 (3) 
who bad been ejected under the U, E 
Tenancy Act is nullification of the ope- 
ration of the decree for ejectment of the 
applicant. The rights and liabilities 
of the applicant existing on the date 
of his ejectment revive. They are 
not conferred afresh. On reinstate- 
ment the original hereditary tenant be- 
comes the hereditary tenant of the hold- 
ing, with the Tes rights and Liabilities 
we (X-Ref:— U. Zamindari Abolition 
and Land icine “Act (2 of 1951), Sec- 
tions 20 (a) (ii), 20 (b) (i), 21 (ce), 202). 


Brief Note:— (Dì) With the revival 
of the tenancy rights of the applicant. 
the position in law would be that the 
person who was inducted on the holding 
by the zamindar after the ejectment of 
the original tenant, would no longer be 
entitled to the rights of status of a 
hereditary tenant. Even if initially 
rights as hereditary tenant accrued in 
favour of such inducted person. they will 
stand nullified by the order of reinstate- 
ment. Two persons cannot at the same 
time be validly hereditary tenants of a 
holding. So, even if the subsequently 
inducted person may have been a here- 
ditary tenant on the date preceding the 
date of vesting. namely 30-6-1952, yet 
the effect of the order of reinstatement 
passed subsequent to that date is retros- 
pective nullification of those rights; with 
the result that such a person cannot be 
deemed to be hereditary tenant on 30-6- 
1952. In this view, such a person can- 
not claim to have become a sirdar under 
Section 19 of the Zamindari Abolition 
Act on the footing that he was a heredi- 
tary tenant of the holding on 30-6-1952. 

(Paras 17, 18. 19. 27) 

Under the proviso to Section 27 (3) 
the court is to declare such inducted 
person as the sub-tenant of the appli- 
cant, entitled to remain in possession 
for a fixed period of three years from 
the date of the declaration. The pro- 
viso does not expressly say that the de- 
claration as a sub-tenant is to be pros- 
pective. The only prospective provision 
fis about exemption from liability to 
ejectment for three years from the date 
of the declaration. The proviso ought 
to be read as having the effect of a 
retrospective declaration as a sub- 
tenant with a prospective immunity 
from ejectment for three years. Read 
this way, the proviso has the merit of 
mot leaving a vacuum in regard to the 
rights of the inducted person, for the 
period between his induction and the 
date of the declaration as sub-tenant. 
The declaration as sub-tenant is effec- 
tive for this prior period as well. with 
the result that for this intervening 





122 All, {Prs, 1-6] 


period the applicant remains the heredi- 
tary fenant, the subsequently inducted 
person being his sub-tenant. (Para 21) 


In view of the provisions of S. 20 
(2), U. P. Act. 1951. such a sub-tenant 
does not acquire adhivasi rights either 
under Section 20 (a) (ii) or Section 20 
(b) (i) of that Act. The reason is that 
such a person is conferred asami tights 
under Section 21 (c) thereof. He is 
consequently under a liability to eject- 
ment under Section 202 of the same Act. 

(Paras 22, 29) 

Assuming that such a sub-tenant 
becomes sub-tenant from the date of the 
declaration the result will be that he 
will not acquire asami rights if the de- 
claration is made after the date of vest- 
ing. His only right will be to remain 
in possession for three years under pro- 
viso to Section 27 (3). . His possession 
after three years would be as trespas- 
ser’s A trespasser is liable to be eject- 
ed under Section 209 of the U, P. Act, 


1951. AIR 1971 All 556, Approved. 

(Para 24) 
Cases Referred: Chronological Paras 
AIR 1971 All 556 = 1971 All WR 


(HC) 452, Gopal Narain v, Kan< 


an Lal 
AIR 1965 All 116 = 1964 AN LJ 
442 (FB). Kedar Nath v. 


Jamund 23 
1956 All LJ 343, Sri Ram Pathak 
v. Board of Revenue 23 
ATR 1952 SC 324 = 1952 Cri LJ 
1503, Shamrao v. Dist. Magis- 
rate Thana 
AIR 1952 All 829 = 1952 All LJ 
196, Daryao Singh v. Board of 
Revenue 4 


B. D. Tripathi and K. C. Saxena, for 
Appellants; B. D. Mandhyan. J. S. 
Gupta and V. K. S. Choudhary, for Res- 
pondents. 


SATISH CHANDRA, J.:— A Bench 
has referred these twa connected Spe- 
cial. Appeals to a Full Bench’ because it 
felt that the decision of another Divi- 
sion Bench in Gopal Narain v. Kanchan 
Lal, (AIR 1971 All 556) required reconsi-~ 
deration. - 


2. Bhagmal. the respondent, was 
the original hereditary tenant of the 
holding in suit. The Zamindars obtain- 
ed a decree for the ejectment of Bhag- 
mal under Section 171. U. P, Tenancy 
Act. 1939, on February 7, 1942. In ex- 
ecution possession was delivered to the 
zamindars on 29th May. 1942. A couple 
of months later. in July, 1942, the 
zamindars inducted the appellants, Soran 
Singh and others as hereditary tenants 
over the holding in dispute. Some dis- 
putes having arisen between Bhagmal 
and the appellants, the appellants in 
1946 filed a suit under Section 59, U, P. 
Tenancy Act. for a declaration that they 


T. 29 


15 


Ramesh Chand v. Board of Revenue (FB} 


A.LR. 


were the hereditary tenants of the 
holding. The trial court dismissed the 
suit. but on appeal it was decreed, and 
it was declared that the appellants were 
the hereditary tenants. The Board of 
Revenue upheld the appellate decree on 
24th December. 1951. 


3. During the pendency of the 
appeal, U. P. Tenancy (Amendment) Act 
10 of 1947 came into force, On 13th 
August, 1947, Bhagmal applied for re- 
Instatement to the holding under S. 27 
of the Amending Act of 1947. The hear- 
ing of this application appears to have 
been stayed because of the pendency 
of the declaratory suit. The application 
was ultimately allowed by the trial 
court on 13th July, 1953. Bhagmal was 
reinstated to the holding: the appellants 
‘were declared its sub-tenants entitled to 
remain in possession for three years, 
under the proviso to Section 27 (3) of 
the Amending Act, The appellants 
went up in appeal but failed, They filed 
a second appeal which was also dismis- 
sed by the Board of Revenue The ap- 
pellants then carried the dispute to this 
Court under writ petition No. 1471 of 
1961. The writ petition, was. however, 
dismissed on 29th July, 1965 leading te 

special appeal No. 373 of 1965. 


4. After the expiry of the three 
years period for which the appellants 
were entitled to remain in possession as 
sub-tenants, Bhagmal on September 20, 
1956. filled a suit for ejectment of the 
appellants under Section 202 of the 
Zamandari Abolition Act. The suit was 
decreed on 13th November, 1961. The 
appellants’ appeal as well as their se- 
cond appeal were also dismissed. The 
appellants then filed a writ petition in 
this Court which was dismissed by a 
learned single Judge on March 2, 1971. 
Against this judgment the appellants 
filed special appeal No. 311 of 1971. 

5. The following submissions of 
the learned counsel for the parties raise 
the following points:— 

(1) Whether the declaratory decree 
under Section 59.. U. P, Tenancy Act, 
operated as res judicata; 

(2) Whether the application for re- 
instatement under Section 27 of the Am= 
ending Act of 1947 could be decided on 
the merits after 30th June, 1952, the date 
preceding the date of vesting under the 
Zamindari Abolition Act; 

(3) Whether Bhagmal acquired the 
status of a sirdar under the Zamindari 
Abolition Act; and 

(4) Whether the appellants became 
asamis or sirdars under the Zamindari 
Abolition Act. 


6. Before the plea of res judicata 
can be considered, it must be pleaded 
at the proper stage. Im order to esta- 
blish such a plea, the copy of the judg- 
ment and the decree ought ta be filed. 
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We find that this plea was not taken in 
the proceedings: The appellants who 
rely upon this plea have not filed copy 
of the judgments rendered in the dec- 
laratory suit under Section 59, U. P. Act. 
It is hence not feasible to entertain such 
a plea, 

T. The declaratory suit was filed 
in 1946. The Courts granted a declara- 
tion that the appellants were the here- 
ditary tenants as against Bhagmal. Nor- 
mally. such a declaration would relate 
to the rights as they were on the date 
of the institution of the suit in 1946. It 
would not affect the change in the rights 
of the parties. if any. brought about by 
the amending Act, 1947. 

8. For the appellants reliance was 
placed upon the might and ought rule 
of the doctrine of res judicata and it was 
urged that Bhagmal could have and 
ought to have raised appropriate plea 
arising out of the Amending Act of 1947 
when the declaratory suit was still pend- 
ing in appeal, when the Amending Act 
of 1947 came in force. In our opinion, 
there is no substance in this submission. 


9. Section 27 of the Amending 
Act of 1947 entitled a person ejected, 
inter alia. under Section 171, U, P. Ten- 
ancy Act, to file an application for re- 
instatement to the holding, within six 
months of the commencement of the Act. 
The Court after hearing the parties, 
could make an order for reinstatement. 
Under sub-section (5) of S. 27 of the 
aforesaid Act, the rights and liabilities 
of the plaintiff revived on the making of 
an order for reinstatement to the hold- 
ing. Bhagmal could possibly have raised 
a plea that he was the reinstated here- 
ditary tenant. only after an order of 
reinstatement had been passed in his 
favour in proceedings under Sec. 27 of 
the Amending Act. Till an order of re- 
instatement was passed, his rights as the 
original hereditary tenant did not revive. 
He could not take any plea in the de- 
claratory suit under Section 59 that his 
rights as hereditary tenant had revived 
till an order of reinstatement to the 
holding had been passed in his favour. 
Such an order was passed for the first 
time on 13th July. 1953, long after the 
dismissal of the second appeal by the 
Board of Revenue on 24th December, 
1951. So till the date the declaratory 
suit was pending in second appeal, 
Bhagmal could not in law raise any use- 
ful plea in that suit. on the basis of the 
‘Amending Act of 1947. The doctrine of 
res judicata would not bar the applica- 
tion for reinstatement or the subsequent 
suit for ejectment under Section 202 of 
the Zamindari Abolition Act under the 
might and ought rule. 

10, The principal question is 
whether the proceedings for reinstate- 
ment could continue after the coming 
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into force of the Zamindari Abol 


Act. 

11. Section 339 of the Zamir 
Abolition Act, inter alia, repealed 
U. P. Tenancy Act. 1939. with eœ 
from ist July, 1952. In exercise of 
powers conferred by Section 342 
Zamindari Abolition Act, the State ( 
ernment issued the U. P, Land Ten 
(Legal Proceedings) (Removal of 1] 
culties) Order, 1952. This order. : 
alia, provided that any legal procee 
in respect of any right, privilege, ob 
tion or liability acquired, accrued oj 
curred under or in pursuance of 
U. P. Tenancy Act. 1939, if pendini 
30th June, 1952, shall be decided in 
cordance with the provisions of that 

12. The question upon which 
are in controversy is whi 
proceedings for reinstatement under 
tion 27 of the Amending Act of 194' 
legal proceedings in respect of any 1 
privilege, obligation or liability ac 
ed, accrued or incurred under the 1 
Tenancy Act. 1939. 


13. For the appellants it 
urged that Section 27 was not bodil 
corporated in any section or othe 
in the body of the U. P. Tenancy 
1939. It was an independent prov 
which retained its efficacy and o 
tion because of the continuance in 
of the Amending Act of 1947. A 
ceeding commenced under Sectio 
could not hence be a proceeding 1 
the U. P. Tenancy Act or in respe 
any right etc. acquired under that A 

14. The amending Act of 
was entitled as the United Prov 
Tenancy (Amendment) Act. 1947. 
preamble stated that it was an Act 
ther to amend the United Provinces 
ancy Act 17 of 1939. It would show 
the legislative Intent was to ameni 
Tenancy Act. Sections 2 to 26 an 
and 33 of the Amending Act made 
endments in various sections of the 
cipal Act namely the Tenancy At 
1939. Section 27 provides for rein: 
ment of tenants who had been ej 
under Sections 165. 171 and 180 o: 
principal Act and for the revival of 
rights and liabilities as they existe 
the date of their ejectment. A Dis 
Bench of this Court in Daryao Sin; 
Board of Revenue, 1952 All LJ if 
(AIR 1952 All 829) had occasion to 
sider the effect of the Amending A 
1947 upon the principal Act of 193! 
was observed that Section 27 deals 
the ejectments effected prior to the 
endment under Sections 165, 171 anc 
of the principal Act. In a way Se 
is intended to amend the effect of 
tions 165. 171 and 180. Section 27 
substance a proviso to each of 
three sections. Section 27 of the 
ending Act was not given 3 perm: 
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place In the parent Act because Sec, 27 
as its terms would show. was temporary 
in operation. An application under it 
could be made within six months from 
the date of commencement of the Act. 
The Bench observed that to find out 
whether or not a certain law amends an 
existing Jaw, one has to see its pith and 
substance and not its form. There is no 
rcom for any doubt that the scope -of 
Sec. 27 is the same as that of Ss. 165, 
171 and 180 of the parent Act. It 
amends the previous operation of those 
three sections to a certain extent by 
nullifying the decrees, which had been 
passed under them. The very name 
“Amending Act” (sic?}). In view of the 
wide language of Section 242 of the U. P. 
Tenancy Act, 1939, which -provides that 
suits and applications of the nature 
specified in the fourth Schedule shall be 
heard and determined by the revenue 
Court, the clear effect was to insert an 
application under Section 27 of the Am~ 
ending Act also in the Fourth Schedule. 
Section 27 was a part and parcel of the 
. P. Tenancy Act, 1939. The Bench 
held that a revision was maintainable 
under Section 275 of the U., P, Tenancy 
Act against decisions made in an ap- 
plication for reinstatement under S. 27 
of the Amending Act. With respect, in 
our opinion, this decision lays down cor~ 
rect law. Proceedings under Section 27 
of the Amending Act are proceedings 
under U. P. Tenancy Act. 1939. They 
are proceedings in respect of a right or 
obligation or liability acquired or in- 
curred under the Tenancy Act, because 
these proceedings have the effect of nulli~ 
fying the previous operation of decrees 
for ejectment passed under Sections 165, 
171 and 180 of the principal Act. The 
proceedings under Sec. 27 were with- 
in the purview of the U. P. Land Tenu- 
res (Legal Proceedings) (Removal of 
Difficulties) Order, 1952. and hence could 
validly continue and be decided in ac- 
cordance with the provisions of the Ten- 
ancy Act read with the Amending Act 
of 1947. notwithstanding their repeal 


15. Learned counsel for the ap- 
pellants urged that the fact that the 
Zamindari Abolition Act specifically 
refers to the Amending Act of 1947 as 
such. shows that the legislative intent 
was to treat it as an independent Act and 
not aS a provision amending the Ten- 
ancy Act or as introducing any provi- 
sion therein. Relying on the decision of 
the Supreme Court in Shamrao v. Dis- 
trict Magistrate. Thana, (AIR 1952 SC 
324) it was urged that an Act after its 
amendment remains and is identified as 
the principal Act. The Amending Act is 
not referred to independently. In para, 7 
the Supreme Court held that according 
to the prevailing canons of construction, 
the rule is that when a subsequent Act 
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amends an earlier one in such a way as 
to incorporate itself. or a part of itself, 
into the earlier. then the earlier Acf 
must thereafter be read and construed 
as if the altered words had been written 
into the earlier Act with pen and ink 
and the old words scored out so thaf 
thereafter there is no need to refer to 
the Amending Act at all. A perusal of 
paragraph 7 of the Supreme Court deci- 
sion shows that this rule applies excepf 
where that would lead to a repugnancy. 
inconsistency or absurdity, 


16. In our opinion, the exception 
applies to the present case. It has been 
seen that Section 27 of the Amending 
Act of 1947 operated as a proviso to se- 
veral sections of the principal Act. Jn- 
stead of making the same detailed pro~ 
vision in Ss. 165. 171 and 180 of the 
Tenancy Act separately, the Legislature 
thought it better to make a single sepa~ 
rate provision to cover all those sec- 
tions. Since the provisions of Section 27 





when it conferred rights on persons re 
instated under Clause (c) Section 27 (1) 
alone. This was necessary in order to 
identify the persons upon whom rights 
were to (be) conferred. It was a matter 
of form It did not affect the pith and 
substance of the Amending Act of 1947. 

17. The next question for consi» 
deration relates to the rights acquired 
by the parties under the Zamindari 
Abolition Act. The acquisition of rights 
under the Zamindari Abolition Act 
would depend upon the effect of 
the reinstatement ordered under Sec- 
tion 27 of the Amending Act of, 1947. 
Under sub-section (3) of S. 27 the Court 
is to order that the applicant be reinstat- 
ed in such holding and that any other 
person in possession of it be ejected 
therefrom. Its proviso states that if 
such holding be in the possession of any. 
person to whom the landholder had let 
it out before the Ist day of September, _ 
1946. the Court, instead of ordering the 
ejectment of such person, shall, notwith< 
standing the provisions of any law for 
the time being in force, declare him to 
be the sub-tenant of the applicant. The 
person so declared as sub-tenant shall 
not be liable to ejectment until after 
the expiry of three years from the date 
of the declaration, Sub-section (5) of 
S. 27 provides:— 

“On reinstatement, the rights and 
liabilities of the applicant existing on 
the date of his ejectment or disposses- 
sion in respect of the holding or any 
part thereof from which he was ejected 
or dispossessed, shall revive subject to 
the proviso to sub-section (3)”. 





1973 


The effect of reinstatement is nullifica~ 
tion of the operation of the decree for 
ejectment of the applicant, The rights 
and liabilities of the applicant existing 
on the date of his ejectment revive. They 
lare not conferred. afresh. On reinstate~ 
ment the original hereditary tenant be- 
comes the hereditary tenant of the hold- 
ing. with the same rights and liabilities, 


$ 


17-A. Corpus Juris Secundum, 
Vol. 77. page 362 defines “revive” to 
mean: 


tto bring again to life. fo reanimate, 
fo renew, to bring into action after a 
suspension: to restore or bring again to 
life; to bring back to life an object 
which has become moribund ..... sa 
This suggests that a revived right or 
obligation. had till then remained in a 
state of suspension and became active 
or reanimate on revival. The original 
rights and liabilities af the applicant 
continued to remain in existence, though 
fn a state of suspension. 
‘with the fact that the effect of the decree 
for ejectment was nullified. suggests 
that in the eye of law the applicant re- 
mained a tenant during the period be- 
tween his ejectment and reinstatement, 
but since he was out of possession he 
could not actively exercise his rights or 
be subject to his liabilities. 


18. It ts settled that a zamindar 
cannot lawfully superimpose a person as 
tenant on the holding of an existing 
tenant. With the revival of the tenancy 
rights of the applicant, the position in 
law would be that the person who was 
inducted on the holding by the zamin- 
dar after the ejectment of the original 





sub-section (5) of S. 27 provides for the 
revival of the rights of the original ten- 
ant. its necessary consequence and effect 
is the nullification of whatever rights 
may have initially accrued to the sub- 
sequently inducted person. The nulli- 
fication’ is co-extensive with the revi- 
Since the pre-existing rights and 
liabilities of the original tenant revive. 


co-extensive in duration. 
quently inducted tenant could not hence 
validly say that he was ever the heredi- 
tary tenant of the holding. 


19. So. even if the subsequently 
inducted person may have been a here- 
ditary tenant on the date preceding the 
date of vesting, namely 30th June, 1952, 
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yet the effect of the order of reinstate 
ment passed subsequent to that date is 
retrospective nullification of those rights; 
with the result that such a person can« 
not be deemed to be hereditary tenant on 
30th June, 1952. In this view. such a 
person cannot claim to have become a 
sirdar under Section 19 of the Zamin- 
dari Abolition Act on the footing that 
he was a hereditary tenant of the holds 
ing on 30-6-1952, 

20. Section 19 of the Zamindari 
Abolition Act confers sirdari rights, on 
Enter alia. hereditary tenants who held 
the holding or were deemed to hold it 
as such on 30th June 1952. The effect 
of the order of reinstatement is that the 
reinstated tenant will be deemed to have 
held the holding as a hereditary tenan? 
on 30th June, 1952. The reinstated ten- 
ant becomes a sirdar under Section 19 
of the Zamindari Abolition Act. 


21. The question then arises as 
to the status of the subsequently induct- 
ed person. It has been seen that his 
status as a hereditary tenant is nullified 
by the order of reinstatement, Under 
the proviso to Section 27 (3) the Court 
is to declare such person as the sub- 
tenant of the applicant, entitled to remain 
in possession for a fixed period of three 
years from the date of the declaration. 
The proviso does not expressly say that 
the declaration as a sub-tenant Is to be 
prospective. The only prospective provi- 
sion is about exemption from liability to 
ejectment for three years from the date 
of the declaration. In our opinion, the 
proviso ought to be read as having the 
effect of a retrospective declaration as 
a sub-tenant with a prospective immuni- 
ty from ejectment for three years. Read 
this way, the proviso has the merit of 
not leaving a vacuum in regard to the 
rights of the inducted person, for the 
period between his induction and the 
date of the declaration as sub-tenant. 
The declaration as sub-tenant is effec- 
tive for this prior period as well with 
the result that for this intervening period 
the applicant remains the hereditary 
tenant, the subsequently inducted per= 
son being his sub-tenant. i 

22. This construction is corrobo= 
rated by Section 20 of the Zamindaril 
Abolition Act. Under Section 20 (a) (ii) 
a sub-tenant becomes an adhivasi; but 
there is an express exclusion of a sub- 
tenant referred to in the proviso to Sec- 
tion 27 (3) of the Amending Act of 1947. 
A person declared to be a sub-tenant 
under the proviso does not acquire ad- 
hivasi rights. Similarly, such a sub- 
tenant does not acquire adhivasi rights 
under clause (b) (i) of Section 20 by 
virtue of the express exclusion of such 
person by sub-section (2) of Section 20. 
This would show that though such a per- 
son was recognised to be a sub-tenant 
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for a period prior to the order of re- 
instatement and declaration as a sub- 
tenant, including the date preceding the 
date of vesting. yet he was not given 
adhivasi rights. The reason is that such 
a person was conferred asami rights 
under clause (c) of Section 21 of the 
Zamindari Abolition Act. The subsequ- 
ently inducted person becomes an asami 


under Section 21 and hence is under a. 


liability to ejectment under Section 202 
of the Zamindari Abolition Act. 


23. The view: that on reinstate~ 
ment pre-existing rights revive retros- 
pectively is supported by a decision of a 
Bench in Sri Ram Pathak v, Board of 
Revenue, (1956 All LJ 343). In that case 
a trespasser mentioned in clause (c) of 
Section 27 (1) was reinstated. After re- 
instatement a suit for his ejectment was 
again filed, Previously the period of 
limitation for a suit under Section 180 
of the Tenancy Act for eiectment of a 
trespasser was three years. By Sec- 
tion 32 of Act 10 of 1947 the period was 
reduced to two years. The Bench held 
that for the second suit for ejectment 
(filed after the commencementof Act 10 
of 1947) the applicable period of limita- 
tion will be two years. It was also held 
that if the reinstated trespasser had 
completed two years of possession prior 
to his original ejectment, he would be 
entitled to retain possession after rein- 
statement and will not be liable to eject- 
ment again. But if he had not com- 
pleted two years at that time, the second 
suit for ejectment will succeed. This 
shows that the period of possession prior 
to the original ejectment was liable 
to be recognised and was a material cir- 
ecumstance for deciding the rights in the 
second suit for -ejectment. After com- 
pletion of two years. a trespasser became 
a hereditary tenant under Sec. 180 (2), 
U. P. Tenancy Act. The effect of the 
reduction in the period of Jimitation was 
retrospectively made applicable to the 
possession of the trespasser prior to 
the commencement of Act 10 of 1947. as 
a result of the retrospective operation of 
the order of reinstatement. The deci- 
sion in Sri Ram Pathak’s case was up- 
held by a Full Bench in Kedar Nath v. 
Jamuna, (1964 All LJ 442) = (AIR 1965 
All 116) (FB). 

24. Assuming however, that the 
correct legal position is that the person 
declared to be a sub-tenant under the 
proviso aforesaid becomes a sub-tenant 
only from the date of the declaration, 
the result will be that such a person 
will not acquire asami rights in cases 
where the declaration is made after fhe 
date of vesting; because Section 21 con- 
ferg asami rights on persons who were 
sub-tenants on the date preceding the 
date of vesting. namely on 30th June, 
1952, In that event the appellanis did 
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sub-tenants having existinguished on the 
expiry of three years, their possession 
thereafter would be as trespassers Al 
trespasser is liable to be ejected under 
oe 209 of the Zamindari Abolitio 


_ 25. A suit under Section 209 lies 
in the same Court as a suit under Secs 
tion 202. It is true that the present pro- 
ceedings arise out of the suit for eject« 
ment under Section 202. But the juris- 
diction of the Court does not depend 
upon the label given to a suit for eject- 
ment. If in its pith and substance the 
suit is within the competence of a Court, 
the Court can entertain and decide if, 
It is thus clear that even on this line of 
reasoning the appellants cannot gain 
immunity from ejectment, 


26. It was urged that the sub- 
sequently inducted tenant being a heredi- 
tary tenant till the passing of the order 
of reinstatement; he in fact as well as 
in the eye of law. was a hereditary ten- 
ant on the date preceding the date of 
vesting. mentioned in Section 19 of the 
Zamindari Abolition Act, in those cases 
where the order of re-instatement is 
passed after the date. Under Section 19 
he acquired girdari rights. Having 
acquired rights of sirdar he can lose 
them only in the contingencies men= 
tioned in Section 190 of the Zamindari 
Abolition Act. which provides for the 
extinguishment of sirdari yights. ‘The 
effect of the reinstatement order is not 
mentioned in Section 190 as operating to 
extinguish sirdari rights. The submis» 
sion is plausible in so far as it goes, 


27. Section 342 of the Zamindarii 
Abolition Act confers upon the State 
Government power to issue orders to 
remove difficultiés. Under Clause (a) 
thereof the State Government can 
by order direct that this Act shall 
have effect subject to such adaptations 
and modifications as may be mentioned 
in it. The Removal of Difficulties Order 
1952. provided that pending proceedings 
shall continue to be decided in terms of 
the repealed U. P. Tenancy Act or the 
Land Revenue Act as the case may be. 
The result was that those proceedings 
were liable to be decided unaffected by 
the provisions of the Zamindari Aboli- 
tion Act. If in a pending proceeding 
there is a dispute as to who was the 
hereditary tenant. the effect of such pro- 
ceeding continuing and being decided 
unaffected by the Zamindari Abolition 
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s gets adhivasi rights under S, 
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Act necessarily is that the decision 
reached in that proceeding will prevail 
and the rights under the Zamindari 
Abolition Act will accrue on the basis 
of and in accordance with such deci- 
sion. The effect of Section 342, Zamin- 
dari Abolition Act read with the Remo- 
val of Difficulties Order and the order 
of reinstatement, would be the retros- 
‘pective creation or nullification of the 
rights of the parties on the date preced- 
ing the date of vesting. Sirdari rights 
under Section 19 of the Zamindari Aboli- 
tion Act would accrue in favour of the 
‘person who is held to be the hereditary 
tenant in such proceedings. The dec- 
laration of rights having retrospective 
effect, the person declared to be entitled 
to reinstatement as a hereditary will be 
deemed to be the hereditary tenant on 
the date preceding the date of vesting, 
the subsequently inducted tenant being 
deemed only a sub-tenant. Section 342 
acts as a proviso or an exception to Sec- 
tion 190. 


28. It was also submitted that if 
the Zamindari Abolition Act intended to 
confer rights on reinstated tenants men- 
tioned in Clauses (a) and (b) of S. 27 (1) 
of the Amending Act of 1947, then there 
would have been as clear and specific a 
provision in regard to them, as the Legis- 
lature made for ejected persons for whom 
reinstatement was provided by Cl. (c) 


~of Section 27 (1) aforesaid. There is an 


underlying fallacy in this submission. 
Clauses (a) and (b) of Section 27 (1) deal 
with tenants ejected under Sections 165 
and 171 of the U. P. Tenancy Act. They 
apply, inter alia, to hereditary tenants. 
But Clause (c) refers to a particular 
class of trespassers. namely those who 
were recorded as occupants on Ist Janu- 
ary. 1938, in a revised or corrected re- 
cord. Such persons were not recognised 
by the Tenancy Act as having any rights 
as a tenure-holder, Sub-section (5) of 


S. 27 provided for revival of the rights: 


and liabilities. On reinstatement the ap- 
plicant gets the same rights and liabili- 
ties which he had on the date of eject- 
ment, A trespasser had no rights. He was 
liable to ejectment under S, 180 as a 
trespasser, Since such a person did not 
get any right to the holding in spite of 
reinstatement. it was necessary to con- 
fer rights on him. That is why he has 
been specifically mentioned in Cl, (1) of 
Section 16 of the Zamindari Abolition 
Act, Under it he becomes sirdar if he 
was reinstated to land to which Sec- 
tion 16 applies and was in possession. He 
20 (b) (i) 
if he was recorded as an occupant in 
1356 Fasli. Since persons mentioned in 
Clauses (a) and (b) of Section 27 (1) of 
the Amending Act acquired tenancy 
rights on reinstatement, it was not neces- 
sary to provide for them separately 
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under the Zamindari Abolition Act. As 
recognised tenants. they acquired rights 
under Sections 18 and 19. The Legis- 
lature - while enacting the Zamindari 
Abolition Act made it clear that a tres- 
passer who was recorded as an occupant 
on 1-1-1938 would not get any rights 
under the Zamindari Abolition Act even 
if he is reinstated, in those cases where 
he is reinstated to land which constitut- 
ed a part of the holding of a tenure- 
holder mentioned in the explanation to 
Section 16. This exception. however, 
does not apply to subsequently inducted 
tenant, because on reinstatement of a 
trespasser mentioned in Clause (c) the 
subsequently inducted tenant. if any, 
becomes a sub-tenant: and the explana- 
tion to Section 16 does not refer to land 
included in the holding of a sub-tenant, 
Since on the reinstatement of such a 
trespasser the subsequently inducted ten- 
ant became a sub-tenant. it was all the 
More necessary to expressly confer rights 
on such reinstated trespasser, because 
otherwise the rights of the sub-tenant 
would have prevailed over a trespasser. 
This situation could not arise between 
a reinstated tenant and a person dec- 
Jared to be a sub-tenant, 


29. On these considerations, the 
decision In (AIR 1971 All 556) appears 
to us to lay down the law correctly. In 
our opinion. Bhagmal became a sirdar. 
The appellants acquired the status of 
sub-tenants. They were liable to eject- 
ment on the expiry of three years from 
the date of the order of reinstatement. 
The application for reinstatement was 
rightly allowed. The suit for ejectment 
under Section 202, Zamindari Abolition 
Act. was validly decreed, 

_ 30. In the result. both the appeals 
eee are accordingly dismissed with 
costs, 

Appeals dismissed. 
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Ram Bilas, Appellant v. The Person 
and Property of Sureshchandra and an- 
ather, Respondents, 

F. A. F. O. No, 16 of 1970. D/- 6-12- 
1972, against order of P. N, Harkauli 
Dist. J, 

Index Note:— Guardians and Wards 
Act (1890), S. 17 — Sister if unsuitable 
to be guardian of her minor brother. 

Brief Note:— The fact that the 
sister of a minor is the next presump- 
tive heir in case the minor died will not 
per se deprive her to be the guardian 
of the person and property of her minor 
brother. more so when she is so appoint- 
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ed with the consent of the minor's dis- 
fant uncle who cannot go back from 
that consent and claim to be appointed 
es his guardian, AIR 1923 Mad 359, 
Explained, (Para 3) 
Cases Referred: Chronological Paras 
ATR 1923 Mad 359 = 44 Mad LJ 

62, M, Narasayya v, A, Venkat- 

appa ` 3 
_ &. N. Shukla and B. L, Shukla, 
for Appellant; Deo Shanker Tewary, 
for Respondent No, 2, 


_ SUDGMENT:— In this case Smt, 
Resham Wati respondent No. 2 who is 
the real sister of minor Suresh Chandra 
was appointed by the District Judge 
Hardoi as guardian of the person and 
property of this minor with the consent 
of the appellant who is minor’s distant 
uncle and was himself a counter clai< 
mant in those proceedings. The District 
Judge passed his order in terms of this 
agreement and directed the minor to be 
delivered to the guardian who was also 
ordered to maintain and submit accounts 
regarding the income of the property of 


the minor. 

2. The appellant guber memiliy 
changed his mind and he filed this ap- 
peal alleging that Smt. Resham Wati was 
not a suitable person for appointment of 
guardian of minor’s person as she was 
ithe next presumptive heir in case the 
minor died, 


3. Sri B. L. Shukla, learned 
counsel for the , appellant relied on a 
decision of Madras High Court in M. 
Narasayya v. A. Venkatappa. (AIR 1923 
Mad 359) in support of his contention 
that the presumptive heir to the property 
of a minor is not a suitable person to be 
appointed guardian of his person. as 
such a person stands to gain by the 
minor’s death That observation was 
made by the Madras High Court when 
that presumptive heir was a distant re= 
lation of the minor. It is not a rule of 
law which can be applied in every case 
otherwise the mother who is the next 
presumptive heiz of a Hindu minor who 
is unmarried would be disqualified from 
being appointed as guardian of the per- 
son of the minor and that would be very 
ludicrous of course. 


In the case of distant relations this 
rule of prudence should be observed in 
judging the suitability of that person for 
such appointment. Im the present case 
the respondent No, 2 being the real sis- 
ter of the minor has her natural affec- 
tion for the minor and she cannot be 
expected to be interested in his death 
simply because in such an eventuality 
she would inherit the property of the 
minor. Besides, in this case the ap- 
pointment was made by the District 
Judge with the consent of the appellant 
bimself, He cannot now be heard to go 
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ALR. 
back from that consent and claim him- 
self to be appointed as his guardian. 
_ 4 The appeal is. therefore, dis- 
missed, There shall be no order for 
costs as nobody turned up on behalf of 


the respondents, 
Appeal dismissed, 
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Bhikha Lal and others, Appellants v. 
Munna Lal. Respondent, 

Second Appeal No. 2511 of 1966, D/e- 
30-10-1972, 

Index Note— (A) U. P. (Tempor- 
ary) Control of Rent and Eviction Act 
(3 of 1947), S. 3 (D) (a) — Default in 
payment of rent. 


Brief Note-— (A) Where in a sui 
for recovery of arrears of rent and eject- 
ment, the tenant deposited certain 
amount in Court and left sufficient 
amount to cover the amount decreed, 
and in reply to the notice by the land- 
lord for the payment of past arrears of 
rent represented by the decretal amount 
expressed his willingness to give con- 
sent to the withdrawal of the deposited 
amount and remove culties in the 
withdrawal thereof, the tenant was nof 
defaulter in relation to the decretal 
amount hd e enting past arrears. (Case 
law discussed), (Paras 4, 22) 
Cases Referred: Chronological Paras 
AIR 1968 SC 1047 = (1968) 3 SCR 

367. P. S&S L. Ramanathan 
„ Chettiar v. Ramanathan Chettiar {14 
ATR 1968 All 14 = 1967 Al LJ 

m Balwant Rai v, Union of 


1968 All WR (HC) 635, Tika Rajpal 
Singh v. Basdeo 45 
“967 AN LJ 1029. Ratan Lal v 
Jagannath Prasad n 
1966 All LJ 321 = 1966 All WR 
fe 143, Laxmi Narain v. Sita 


1964 All LJ 458 = 1964 All WR 
m 172, Behari Lal v. Babu 


Cw All LJ 1146 = 1963 All WR 
(HC) ae Abdul Bagi v. Akhlaq 


AIR 1953 All 113 = 152 All LJ 
ue Chhotey Lal v, L. Chhokki 


AIR 1951 Hyd 95 = ILR (1952) 
Hyd 91, Ram Rao v, Kundan- 


rt 

B. R. Awasthi. L. P. Singh, J. N 

Agarwala and Yogesh Agarwal. for Ap 

pellants; Gur Pratap Singh, for Respond 
ent, 

JUDGMENT:— On a difference o 

opinion between R. L, Gulati and H. N 
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Seth, JJ.. the following question has been 
referred to me for opinion by the Acting 
Chief Justice:— 

“Whether on the facts and in the 
circumstances of the case the defendant- 
respondent could be said to have com- 
mitted a default in payment of arrears 
of the decretal amount amounting to 
Rs, 89.75 for purposes.of Section 3 of 
fhe Rent Control and Eviction Act? 

2. The material facts to bring 
about the question referred to me are 
as follows: 

3. Munna Lal, —_defendant-res« 
pondent, was a tenant of a portion of 
premises No, 105/336, Chamangani, 
Kanpur, at a monthly rent of Rs. 5/-. 
This house is owned by Bhikha Lal and 
others, plaintiff-appellants. It appears 
‘that the tenant fell in arrears. The 
landlords. therefore. filed a suit, which 
mas, later on, numbered as Suit No, 570 
of 1961, for ejectment and for re- 
covery of the arrears of rent and 
damages for use and occupation, 
amounting to Rs. 89.75 P. The suit 
was decreed by the Munsif. The tenant 
went up in appeal before the District 
Judge. He also applied for the stay of 
the execution of the decree pending the 
disposal of the appeal, The District 
Judge granted an interim order staying 
the delivery of possession provided the 
tenant deposited in the trial Court the 
entire decretal amount with costs and 
pendente lite and mesne profits at the 
rate of Rs. 5/~ per mensem from 9th 
March, 1971, within a specified period 
and continued to deposit the same at the 
rate of Rs. 5/- every month. In case of 
default, the stay order was to stand 
vacated. Pursuant to the interim order. 
the tenant deposited a sum of Rs, 240/-; 
mot in the trial Court. but in the ap- 
pellate Court. At long last. the appeal 
was partly allowed and the decree for 
ejectment was set aside. The suit for 
recovery of arrears of rent amounting 
to Rs. 89.75 P.. however, stood decreed. 

4, It appears that the tenant 
again fell in arrears. - The landlords, 
therefore, sent a fresh notice dated 17th 
July, 1963, through a Vakil demanding 
the past arrears of Rs, 89.75 (represent- 
ing the decretal amount) and subsequent 
arrears for seven months from 25th 
November, 1962, to June. 1963. to the 
tune of Rs. 35/- (total arrears of rent 
amounting to Rs, 124.75 P.) The notice 
was duly served on the tenant. The 
tenant sent a reply dated 6th August, 
1963. through a Vakil, informing the 
landlords that the amount of Rs, 80.75 P. 
had already been deposited towards 
the decretal amount in Court and he had 
sent the other amount of Rs, 35/- by 
Money Order, It was definitely stated 
fn the reply that if there was any diffi- 
culty in getting the amount from the 
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Court, he was prepared to give his con- 
sent for withdrawal, The landlords did 
mot respond to this letter and filed a suit 
for the eviction of the tenant treating 
him to be a defaulter within the mean- 
ing of Section 3 (1) (a) of the U, P. 
(Temporary) Control of Rent and Evic- 
tion Act (hereinafter referred to as the 
Act). The suit was contested by the 
tenant on the ground, inter alia, that he 
had already deposited the sum of Rupees 
89.75 P. and sent the other amount of 
Rs, 35/~ by Money Order well within 
thirty days of the receipt of the notice, 
but the landlords refused to accept the 
same and, therefore. he was not a de- 
faulter within the meaning of Section 3 
(1) (a) of the Act, 

5. The 4th Additional Munsif, 
who tried the suit, decreed the same 
holding the tenant to be a defaulter 
within the meaning of Section 3 (1) (a) 
of the Act. He, however. found him to 
be a defaulter in respect of the second 
item of Rs, 35/- and not in respect of 
the first item of Rs, 89.75 P. On appeal 
by the tenant, the Ist Additional Civil 
Judge modified the decree of the trial 
Court. He set aside the decree for eject- 
ment holding that the tenant was not a 
defaulter in respect of any of the two 
items. The suit, however. stood decreed 
for arrears of rent. The landlords came 
up in Second Appeal to this Court 
against the judgment and decree of the 
flst Additional Civil Judge. 


6. The appeal came up for hear- 
fing before a learned Single Judge of this 
Court. The point raised on behalf of 
the landlords was that the tenant failed 
to pay both the amounts of arrears of 
rent within one month of the receipt of 
the notice of demand and he was thus 
a defaulter within the meaning of Sec- 
tion 3 (1) (a) of the Act. The learned 
Single Judge was of the view that if 
the tenant sent the arrears of rent by 
Money Order well within time, it can- 
not be said that he had failed to pay the 
said amount within the period prescrib- 
ed. merely because the Money Order 
reached the addressee a bit late on ac- 
count of the delay on the part of the 
postal department. 


T. In Ratan Lal v. Jagannath 
Prasad, (1967 All LJ 1029) a Division 
Bench took the view that the Post Office 
is the agent of the remitter and thus if 
on account of the negligence of the agent 
of the tenant. the money could not reach 
the landlord within the time, he would 
be a defaulter within the meaning of 
Section 3 (1) (a) of the Act. The learn- 
ed Single Judge doubted the correctness 
of that decision. He, therefore, framed 
certain questions and referred the same 
to a larger Bench. The case was laid 
before a Division Bench. There was, 
however, a difference of opinion be« 
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tween the two learned Judges on the 
first item of Rs. 89.75 P. I am. there- 
fore, concerned only with the first item 
of Rs. 89. 75 P. and not with the arrears 
of the other amount of Rs, 35/, 


8. It will be pare ei at this 
stage, to read Section 3 of the Act. In 
so far as it is material for the purposes 
of this case, it reads: 

"3 (1) (a). that the tenant is in ar- 
rears of rent for more than three months 
and has failed to pay the same to the 
landlord within one month of the ser- 
vice upon him of a notice of demand;” 


9. The amount of Rs, 89.75 P. re- 
presenting the decretal amount in the 
earlier suit is aroan of rent within the 
meaning of Section 3 (1) (a) of the Act 
is now well settled by the authorities of 
this Court. A reference may be made, 
in this connection, to Behari Lal v, Babu 
part (1964 All LJ 458) and ald Lal 

Chhaki Lal, (1952 All LJ 701) = 
Tage 1953 All 118), 


10. Now, the next question Is 
whether this amount had been paid 
within one month of the receipt of the 
motice of demand. As stated earlier. the 
tenant had deposited this amount pur- 
suant to the interim order granted by 
the District Judge in appeal. This 
amount had. therefore, been already de- 
posited much before the receipt of the 
motice of demand. The tenant informed 
the landlords well within thirty days 
that the said amount was lying in de- 
posit and the same could be withdrawn 
by the landlords and in case of any diffi- 
culty he was prepared to give his con- 
sent, It is true that in the notice of 
demand sent by the landlords. it was 
stated that they tried to recover the 
amount. but it: was not possible on ac- 
count of the technical obiections raised 
by the clerk concerned. But when the 
tenant showed his readiness to render 
all possible help to the landlords, for 
the withdrawal of the said amount by 
the landlords, the landlords did not res- 
pond to the reply and instead filed 
the suit. 


11. If the deposit of this amount 
in Court would satisfy the requirements 
of Section 3 (1) (a) of the Act is the 
real question to be considered, 


12. For the landlords, it has been 
contended that the deposit of the amount 
of Rs. 89-75 P, can be payment within 
the meaning of Section 3 (1) (a) of the 
Act only if it satisfies the conditions of 
Order 21. Rule 1, Civil P. C. Order 21, 
Rule 1. Civil P, C. provides: 

“(1) All money payable under a 
decree shall be paid as follows, namely: 

(a) into the Court whose duty it is 
to execute the decree; or 

(b) out of Court to the decree-hol- 
der; or 
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(e) otherwise as the Court which 
made the decree directs, 

(2) Where any payment is made 
under Clause (a) of sub-rule (1); notice 
of such payment shall be given jo the 
decree-holder”, 

13, The Allahabad High Cour? 
made the following amendment in 
Clause (b) of Order 21. Rule 1, Civil 
P. . inasmuch as after the words 
‘decree-holder’, the following was added: 

“through a bank or by postal money 
order or evidenced by a document.” 
These are the three modes contemplated 
by Order 21, Rule 1, Civil P, C. for the 
payment of the decree, The deposit of 
the amount by way of security for the 
pavment of the decretal amount would 
not be a payment within the meaning 
of Order 21, Rule 1, Civil P, C. 


14. In support .of his contention, 
reliance was placed on para 12 of the 
eae of the Supreme Court in 
P. S, Ramanathan Chettiar v. Rama- 
ie Chettiar. (AIR 1968 SC 1047). In 
that case, the Supreme Court observed: 

“On principle, it appears to us that 
the fact of a judgment-debtor’s deposit~ 
ing a sum in Court to purchase peace 
by way of stay of execution of the decree 
on terms that the decree-holder can 
draw it out on furnishing security, does 
not pass title to the money to the decree- 
holder. He can if he likes take the 
money out in terms of the order; | 
so long as he does not do it, there is 
nothing to prevent the judgment-debtor 
from taking it out by furnishing other 
security say, of immovable property. if 
the Court allows him to do so and on 
his losing the appeal putting the cae 
tal amount in Court in terms of O. 

R. 1. Civil P. C. in satisfaction of he 
decree”, 

15. | Next reliance was placed on 
Tika Rajpal Singh v. Basdeo, (1968 All 
WR (HC) 635). In that ease, the land- 
lord had filed an earlier suit for recovery 
of damages against the tenant on the 
ground that the defendant had damaged 
the property and as the landlord refused 
to accept the rent, the defendant had 
been depositing the rent as and when it 
became due in the Court of Munsif 
under Section 7-C of the U, P, (Tempor- 
ary) Control of Rent and Eviction Act 
and he had already deposited a sum of 
Rs, 257/14/- to the credit of the plaintiff. 
When the landlord filed a suit for the 
ejectment of the tenant on the ground 
that he had failed to pay the arrears of 
rent within one month of the service of 
the notice of demand upon him, the ten- 
ant replied that he was not in arrears as 
he had already deposited, In these cir- 
cumstances, the learned Single Judge 
observed: 


“The tenant is, therefore, under an 
obligation to pay the arrears of rent +0 
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the landlord within one month of the 
receipt of the notice. Generally. it is 
the debtor who seeks out the creditor 
to pay the debt, . That principle has been 
recognised by Clause (a) Payment has 
to be made to the landlord, In the pre- 
sent case, the tenant did not make any 
payment to the landlord directly. He 


did not make any payment to the credit. 


of the landlord under any directions of 
the landlord. The previous suit was for 
recovery of damages. It was not for 
ejectment or for recovery of rent of the 
premises in dispute. There was no 
claim by the plaintiff for any relief on 
the ground of non-payment of rent in 
satisfaction of which the tenant could 
legitimately make deposits of rent as 
and when it became due. The Court 
had passed no ordersin the previous suit 
directing the tenant to deposit in Court 
the rent as and when it fell due. The 
tenant seems to have made the payment 
voluntarily without any affirmative indi- 
cation from the landlord that he may 
satisfy the demand made by him by the 
notice, by depositing the money in Court 
in the previous suit, Simply because 
the plaintiff made no obiection to the 
tenant’s action of depositing some money 
fin that suit or because the Court permit- 
ted the money to be deposited in Court 
to the credit of the plaintiff in that case, 
could not mean that the tenant had 
satisfied the demand under the notice 
dated 3-9-1956. The deposits made in 
the previous suit could, in the absence 
of any specific order. at the best, be 
treated as payments towards the dis- 
charge of any decree for damages that 
may be passed in that suit’, 


16. The facts of that case are 
materially different from the facts of 
the present case, In the present case, 
the landlord- had filed the suit for the 
ejectment and for recovery and arrears 
of rent from the tenant and against the 
decree of the trial Court, when he filed 
an appeal, he applied for stay and in 
pursuance of the order of the Court, he 
deposited the said amount by way of 
security. Therefore, the deposit of the 
amount was, at any rate. a security for 
the payment of the arrears of rent due 
in that case. That case, therefore, is 
not of much help in the present case, 


17. It is true that the furnishing 
of security for the decretal amount 
under Order 41, Rule 5 (2), Civil P., C. 
does not amount to payment into Court 
within the meaning of Order 21, Rule 1, 
Civil P. C. It could not be said that im- 
mediately the security was furnished, 
the decree was satisfied. The security 
serves only as an indemnity against non- 
payment of the decretal amount. The 
decree-holder could not proceed against 
the security until the appeal was dis- 
posed of. This view is supported by 
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ao v. Kundanmul, (AIR 1951 Hyd 
5). 

18. The legal position therefore is 
that the amount deposited as security 
under this Rule does not ipso facto, 
without an order of Court, becomes the 
property of the decree-holder. The 
decree-holder can withdraw the amount 
only by an application to the Court for 
executing his decree by payment out of 
the amount in deposit in Court as se- 
curity. In the present case, I am not 
concerned whether the deposit of the 
amount was payment within the mean- 
ing of Order 21, Rule 1, Civil P, C. I 
am concerned with the question whether 
the deposit of the said amount in Court 
even by way of security amounts to ` 
payment of the said amount to the land- 
lords within the meaning of Section 3 
(1) (a) of the Act. 

19, ‘The condition for ejectment 
of a tenant within the meaning of Sec- 
tion 3 (1) (a) of the Act is that the ten- 
ant has failed to pay the arrears within 
one month of the receipt of notice, Can 
it be said that the tenant has failed to 
pay the arrears within the meaning of 
Section 3 (1) (a) of the Act? In Laxmi 
Narain v. Sita Ram, (1966 All LJ 321), 
a learned Single Judge of this Court ob- 
served as follows:— 


“After a decree for efectment has 
been passed against him and he has ap- 
pealed from it. a tenant is not entitled 
to tender any rent direct to the landlord 
who will refuse to treat him as a ten- 
ant in view of the decree; and he can 
pay rent only under the authority of 
the Court and the only way in which 
he can pay it is by depositing the amount 
each month in Court. If subsequently 
the tenant, on a demand of rent from 
the landlord points out that he has al- 
ready deposited the rent in Court and 
offers his help in withdrawing it. but 
the landlord rejects this offer and files 
a suit for ejectment, the Court will not 
hold that the tenant failed to pay the 
arrears of rent in spite of a notice of 
demand”. 

20. In Abdul Baqi v. Akhaq 
Ahmad, (1962 All LJ 1146), a Division 
Bench of this Court, while dealing with 
Section 3 (1) (a) of the Act, laid down 
the following principle:— 

_ “In a case where a person is re- 
quired to make a payment to another 
the duty of the former is to go to the 
house of the latter and tender payment, 
and if there be clear evidence that he 
did so it must be held that there was 
full compliance with the requirement of 
making the payment provided this was 
done within the time prescribed, 

_. When the law contemplates payment 
within the time laid down in the notice 
it must be held that tendering of full 
payment within that time is complete 
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compliance with the requirements of 
the notice”, 


2i. In Balwant Rai v. Union of 
India, (AIR 1968 All 14), the expression 
“fails to resume duty” within the mean- 
ing of Rule 731 (1), Note 3 of the Rail- 
way Establishment Code came up for 
consideration by this Court and a learn- 
ed Single Judge of this Court interpret- 
ed the expression as follaws:— 


“The words “fails to resume duty” 
apply only to a railway servant who by 
@ voluntary and deliberate act or omis- 
sion stays away from duty and fails +o 
report and not to one who was prevent- 
ed by a cause beyond his control to re- 
sume duty. It cannot apply to a ser- 
vant who fell ill and was treated by the 
Railway in its own hospital under its 
own supervision and was discharged as 
fit for duty by its own officers after the 
expiry of the maximum period of leave 
due to him, 


"The words “fails to resume duty” 
cannot be given their literal meaning 
which will include failure for any cause 
whatsoever irrespective of whether the 
servant was to blame or not for several 
reasons, First, where two interpreta- 
tions of a rule are possible the Court 
should accept the one which is consis< 
tent with equity, justice and good con- 
science and reject the one which will 
make rule oppressive, Secondly. as the 
enforcement of this rule may deprive a 
railway employee of his means of liveli- 
hood by the automatic termination of 
his services under certain circumstances, 
the words “fails to resume duty” should 
be strictly interpreted and limited to a 
voluntary and deliberate act or omission 
resulting in failure to resume duty. 
Thirdly, and this is the most important 
reason of all, the rule must be inter- 
preted in accordance with letter and 
spirit of the Directive Principles of 
State Policy proclaimed by the Constitu~ 
tion.” 


22. In the instant case, the ten- 
ant had deposited a sum of Rs, 240/-. 
Later on, he withdrew a part of the 
amount so deposited and left money 
sufficient to cover the decretal amount. 
That money was never withdrawn by 
the tenant and in reply to the notice, 
as stated earlier, he definitely said that 
if there was any difficulty in realising 
the amount, he was prepared to give his 
consent, No technical objection could 
have stood in the way if the landlords 
had asked the tenant to give his con- 
sent, but the landlords did not choose 
that and instead filed the suit for his 
ejectment straightway. Section 3 (1) (a) 
of the Act was made to give relief to 
the tenant. Even if he had fallen in 
arrears for more than three months, he 
could save his tenancy by paying the 
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amount within one month of the receipf 
of the notice of demand. This section 
should, therefore, in my opinion, be con- 
strued in a manner to advance the in- 
tention of the Legislature and should 
not be used to penalise him. If the 
landlords had responded to the reply of 
the tenant and insisted on payment. just 
possibly the tenant would have paid the 
amount despite the fact that he had al- 
ready deposited the amount by way of 
security, The landlords cannot take ad- 
vantage of their own conduct and brand 
the tenant as a defaulter. 

23, For the foregoing discussion, 


the answer to the question referred is 
as follows:— 


24, On the facts and in the cir« 
cumstances of the case. the defendant« 
respondent could not be said to have 
committed a default in payment of ar- 
rears of the decretal amount amounting 
to Rs. 89.75 P. for purposes of Sec, 3 of 
the Act, 

Reference answered 
accordingly, 
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G. C, MATHUR AND 
SATISH CHANDRA, JJ, 
Pete Husain, Petitioner v. 
of U. 
as 


Civil Misc, Writ Petn, No, 2830 of 
1970, D/~ 9-10-1972, 

Index Note:— (A) U, P, wn Ime 
provement Act (8 of 1919), af 8 Wt — 
Nomination of personne] of Improvement 
Trust by notification under S, 4 (1) — 
Improvement Trust can start its func- 
tioning on such nomination — Separate 
notification under S. 8 (1) specifying the 
date of commencement of the term of 
the office of the trustees is not neces- 
sary — (X-Ref:— Section 4 (1)). 


Brief Note:— (A) There ig no provix 
sion in the Act requiring that the Im= 
provement Trust shall not start func« 
tioning till a notification under Sec- 
tion 8 (1) is made, Section 8 (1) has 
been specifically made applicable only in 


State 
, Lucknow and others, Opposite 


respect of the first Trustees. There is 
no such requirement of notifying the 
date of commencement of the term of 


subsequent Trustees, This indicates that 
the requirement about the commence- 
ment of the term of the first trustees 
is not an essential requirement for the 
Improvement Trust or the Trustees 
nominated to the Trust to start function- 
ing, The provisions under Sec. 8 (1) is 
made only for the purpose of determin- 
ing when the term of the first Trustees 
will come to an end so that fresh Trus- 
tees may be nominated. (Para 8) 
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Index Note:— (B) U. P. Town Im- 
provement Act (8 of 1919), S. 31 — 
Housing accommodation scheme — Hous- 
ing accommodation scheme can be valid- 
ly framed for the municipal areas also, 
AIR 1965 All 599, Dissented from, 

Brief Note-— (B) The expression 
“any area to which this Act is extend- 
ed” in Section 31 refers not only to the 
adjoining areas of the municipality but 
also to the municipal areas, The word 
‘extended’ in the section has been used 
in the sense of ‘applied’ or ‘brought into 
operation’, Moreover, Section 1 (3) does 
mot contemplate the application of the 
Act to the municipal area and then ex- 
tension thereof to the adjoining areas. 
it contemplates the extension or ap- 
plication of the Act simultaneously to 
the municipal area and to the adjacent 
area, Section 2 of the U, P, Town Im- 
provement (Adaptation) Act, 1948 also 
does not alter or amend the provision of 
Section 1 (3). It cannot therefore be 
said that the Housing Accommodation 
Scheme can only be framed for adjoin- 
ing areas and not for the municipal 
areas, (Para 9) 

Index Note:— (C) U, P. Avas Evam 
Vikas Parishad Adhiniyam 1965 (1 of 
1965), S. 32 (1) — Limitation of two 
years prescribed by S. 4 (2) of the: Land 
Acquisition (Amendment and Validation) 
Act is not applicable to publication of 
notification under S. 32 (1) — (X-Ref:— 
Land Acquisition (Amendment and Vali- 
dation) Act (1967), S, 4 (2)). 

ara 13) 


(P 

Brief Note:— (C) Publication of 
motification under Section 32 (1) of the 
Parishad Act is equivalent to the publi- 
cation of notification under Section 6 (2) 
of the Land Acquisition Act, Section 4 
(1) of the Land Acquisition Act places 
limitation of two years from the date 
of the commencement of the ordinance 
on making of the declaration under S, 6 
(1) and not on the publication of that 

declaration under Section 6 (2). 
(Para 13) 
Index Note:— (D) Land Acquisition 
Act (1894), Section 17 (1) (As modified 
by Parishad Act (1 of 1966)) — S. 17(1) 
as modified by Parishad Act is applicable 
to all land and is not confined to waste 
or arable land — Notification published 
under modified section would not there- 
fore be void merely because it relates to 
EF which is not a waste or arable 


and, {Para 14) 
Cases Referred: Chronological Paras 
(1970) Writ Petn. No. 2109 of 1969, 

D/- 19-11-1970 (Al) Mahala-~ 


kshmi Land & Finance Co. (P.) as 


Ltd. v. State of Uttar Pradesh 

(1969) Writ Petn. No. 814 of 1969, 
D/- 23 12-1969 (All). Navin 
Colonizers v. State of Uttar 
Pradesh i ‘ t3 


K. Hüsain v. State (Mathur J.) 
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AIR 1966 SC 1593 = 1966-3 SCR 
557, State of Madhya Pradesh A 
v, Vishnu Prasad Sharma l g2 

AIR 1965 All 599, Mohammad 
Amir Ahmad Khan v, Nagar 

_ Mahapalika, Lucknow i 3 

AIR 1954 SC 282 = 1954 SCR. 9 
1005, Commr, of Hindu Religi- ': 
ous Endowments Madras v, Sri ; 
Lakhmindra Tirtha Swamiar 20 

‘AIR 1952 SC 252 = 1952 SCR 889, 

State of Bihar v. Sir Kamesh-+ 


_ war Singh 
AIR 1952 All 40 = 1952 Cri LJ 
250 (FB), Mani Ram v, State vat 


- AIR 1931 PC 149 = 1931 All LJ 


475. Secy. of State for India in 
Council v. Hindustan Co-opera~ 
tive Insurance Society Ltd. T 

Iqbal Ahmad, for Petitioner; S, C. 
Khare, S. A. Kazmi, Standing Counsel, 
for Opposite Party. 

MATHUR, J.:— These three writ 
petitions have been referred to this 
Bench at the instance of a learned 
Single Judge as he was of the view that 
certain Single Judge decisions cited bex 
fore him required reconsideration. In 
these petitions the petitioners have 
challenged the acquisition of their land 
in pursuance of two schemes which 
were framed under the U, P, Town Im- 
provement Act, 1919, but were finalised 
and sanctioned under the U., P, Avas 
Evam Vikas Parishad Adhiniyam, 1965. 


2. In or about the year 1965, 

Gorakhpur Improvement ‘Trust 
framed two housing accommodation 
schemes the Rustampur-Tiwaripur Hous- 
ing Accommodation Scheme and the 
Surajakund Housing Accommodation 
Scheme. The notices under Section 36 
of the Town Improvement Act in res- 
pect of the Rustampur-Tiwaripur Hous= 
ing Accommodation Scheme were pub- 
lished in the U, P, Gazette dated March 
13, 1965. The notices relating to the 
Surajkund Housing Accommodation 
Scheme were published in the U. P. 
Gazette dated June 12, 1965. By these 
notices objections were invited to the 
schemes, The petitioners filed certain 
objections, Before these objections 
could be disposed of by the Improve- 
ment Trust. the U. P, Avas Evam Vikas 
Parishad Adhinivyam, 1965 (U. P., Act 
No. 1 of 1966) (hereinafter referred to 
as the Parishad Act) came into force 
from February 16, 1966. This Act pro- 
vided for the establishment, incorpora= 
tion and functioning of a housing and 
development Board called the U. P. Ayas 


` Evam Vikas Parishad (this will herein- 


after be referred to as the Board). The 
Board was established on December 6, 
1967 and from that date the Parishad Act 
was made applicable to the area of the 
Gorakhpur Improvement ‘Trust. By 
virtue of the provisions of sub-section (1) 
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of Section 97 of the Parishad Act the 
Gorakhpur Improvement ‘Trust stood 
dissolved from December 6, 1967. By 
virtue of sub-section (3) of this section 
the schemes framed by the Gorakhpur 
Improvement Trust stood transferred to 
the Board and the Board was required 
to proceed further with these schemes 
in accordance with the con road ae 
provisions of the Parishad Act. By 
resolution dated March 23, 1968 the 
Board re-designated the Rustampur- 
Tiwaripur Housing Accommodation 
Scheme as the Rustampur-Tiwaripur 
Bhoomi Vikas Yojna No. 5 and the 
Surajkund Scheme as the Surajkund 
Bhoomi Vikas Yojna. Thereafter the 
objections which had been filed by the 
petitioners to the schemes notified under 
Section 36 of the Town Improvement 
Act, were considered and decided by the 
Board. On June 17, 1968, the Board 
sanctioned the Rustampur-Tiwaripur 
Bhoomi Vikas Yojina No, 5 under Sec- 
tion 31 (1) of the Parishad Act. This 
sanction was published under Section 32 
(1) of the Parishad Act in the U. P. 
Gazette dated May 3, 1969. The Suraj- 
kund Bhoomi Vikas Yojna which in- 
volved an expenditure of more than 
Rs, 20 lacs was referred by the Board 
to the State Government for sanction as 
required by Section 31 (1). The State 
Government sanctioned the scheme on 
May 30, 1968 and the sanction was pub- 
lished in the U. P, Gazette dated Sep- 
tember 14, 1968. Section 55 (1) of the 
Parishad Act provides that any land re- 
quired by the Board for any of the pur- 
poses of the Act may be acquired under 
the provisions of the Lend Acquisition 
Act. 1894 as amended in its application 
to U, P. and further modified as speci- 
fied in the Schedule to the Parishad 
Act. A notification dated December 31, 
1969 under Section 17 of the Land Ac- 
quisition Act, 1894, as modified by the 
Parishad Act was published in the U. P. 
Gazette dated January 10, 1970 in res- 
pect of the land required for Rustampur- 
Tiwaripur Bhoomi Vikas Yojna No. 5, 
directing the Collector of Gorakhpur to 
take possession of the land needed for 
the purpose after 15 days even though 
Do award had been made. Thereupon 
the petitioners whose lands are affected 
by these two schemes filed these three 
writ petitions. 


3. The acquisition proceedings 
have been challenged by the petitioners 
on the following six grounds, 


(i) that the Gorakhpur Improvement 
Trust could not legally function and 
frame the original schemes as the com- 
mencement of the terms of the Chair- 
man and trustees were not notified 
under Section 8 of the Town Improve- 
ment Act; : 
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(ii) that the housing accommodation 
schemes framed by the Gorakhpur Im- 
provement Trust were invalid as no 
housing accommodation schemes could 
be framed under the Town Improve- 
ment Act for municipal areas; 

(iii) that the notification published 
under Section 32 (1) of the Parishad 
Act, in respect of the Rustampur-Tiwari< 
pur Bhoomi Vikas Yojna No. 5 (which 
notification is equivalent to a notifica- 
tion under Section 6 of the Land Ac- 
quisition Act 1894), is invalid as it was 
not published within two years after the 
commencement of the Land Acquisition 
(Amendment & Validation) Ordinance, 
1967 as required by Section 4 (2) of the 
Land Acquisition (Amendment & Valis 
dation) Act 1967: 


(iv) that the notification under Sec« 
tion 17 of the Land Acquisition Act is 
void as the land sought to be acquired 
is neither waste nor arable land; 


(v) that the scheme sanctioned by 
the Board is not the same scheme which 
was framed and notified by the Improve-~ 
ment Trust and, therefore, the Board 
was not entitled to proceed with it under 
Section 97 of the Parished Act; and 

(vi) that the acquisition of the plots 
belonging to the petitioners violates 
Article 26 of the Constitution. 
we shall deal with these grounds in this 
order, 


4, The U. P., Town Improvemen{ 
Act was enacted in the year 1919. Sub- 
section (2) of Sec. 1 provided that the 
Act shall extend to the whole of Uttar 
Pradesh, Sub-section (3) of Section 1 
provided that Section 1 and Section 66 
shell come into force at once. It fur- 
ther provided that the State Govern- 
ment may, by notification direct that 
the rest of the Act shall come into ope“ 
ration in the whole or any part of any 
municipality and in any area adjacent 
thereto. on such date as may be specifix 
ed in such notification. The U. P, Town 
Improvement (Adaptation) Act, 1948, 
empowered the State Government when 
bringing the Town Improvement Act into 
operation in any area to extend it to 
such area with the omissions, additions 
and modifications specified in the Sche- 
dule to the Adaptation Act. By a notifi- 
eation dated March 21 1963 published 
in the U. P. Gazette (Extraordinary) of 
the same date the Governor of Uttar 
Pradesh in exercise of powers under 
sub-section (3) of Section 1 of the Town 
Improvement Act brought the Town Im~ 
provement Act, with the omissions, ad- 
ditions and modifications specified in the 
Schedule to the Adaptation Act, into 
operation, from the date of the notifi- 
cation in the following area:— 

“Area fallfMg within the limits of 
the Municipality of Gorakhpur and a 
distance of five miles around the Muni-« 
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cipal limits ‘but excluding the area 
within the limits of Gorakhpur Canton- 
ment.” 

5. Section 3 of the Town Im- 
provement Act cast the duty of carry- 
ing out the provisions of this Act in any 
local area upon the Improvement Trust 
of the Town.. Section 4 provides that 
the Trust shall consist of the following 
Trustees— 

(i) a Chairman; 7 

(ii) the Chairman of the municipal 
board; 

(iil) seven other persons In Kanpur 
and five other persons in other places. 
Sub-section (2) of this section provided 
that the Chairman of the Trust and the 
Trustees other than the Chairman of the 
municipal board, shall, be appointed by 
the State Government by a notification. 
Sections 6 and 7 provided that the terms 
of office. of Chairman and the other 
nominated Trustees shall be three years. 
Section 8 (1) on which reliance is placed 
by learned counsel for the petitioners in 
support of the first ground reads thus :— 

“8 (1) The term of office of the first 
Trustees shall commence on such date 
as shall be notified in this behalf by the 
State Government.” 

6. By another notification dated 
March 21. 1963 published in the U. P. 
Gazette (Extraordinary) of the same 
date. the Governor of Uttar Pradesh in 
exercise of the powers under Sec, 4 (2) 
of the Act. appointed the following per- 
sons as Chairman and Trustees of the 
Gorakhpur Improvement Trust :— 

(a) Chairman— District Magistrate, 
Gorakhpur, 

(b) Trustees— 

(i) Superintending Engineer, Public 

Works Department 

(ii) Sri Singhasan Singh. M, P, 

(iii) Dr. K. N. Lehri, 

(iv) Sri Radha Raman Dass. M.L.C. 

(v) Sri Rai Rajeshwari Prasad, Ad- 
. vocate 
Admittedly no notification under Sec- 
tion 8 (1) was issued at that time, The 
contention of the petitioners is that 
until a notification under Sec, 8 (1) was 
made setting down the date of the com- 
mencement of the terms of the Trustees, 
the term could not commence and the 
Trustees could not function. It is urged 
that no notification having been issued 
notifying the date of the commencement 
of the terms of the Trustees, the Im- 
provement Trust did not come into exist- 
ence and the persons nominated as Trus- 
tees could not function as the Improve- 
ment Trust. For this reason it is con-< 
tended that, the schemes framed by 
these Trustees in 1965 were not schemes 
framed by any validly constituted Trust. 

T. It may here be mentioned that 
a notification was issued under Sec. 8 (1) 
on February 21, 1966 stating :— 


K. Husain v., State (Mathur J.f 


[Prs, 4-9] All, 135 


“It is hereby notified that the term 
of office of the Chairman and the Trus- 
tees appointed under notification 
dated March 21, 1963 shall commence 
from March 21, 1963,” 


8. The learned counsel for the 
Petitioners has also urged that the term 
of the Trustees could not be fixed re- 
trospectively. In our opinion the con- 
tentions of learned counsel for the peti- 
tioners is not sound. On the Town Im- 
provement Act being made applicable to 
Gorakhpur and to the adjoining areas 
the Gorakhpur Improvement Trust was 
created and incorporated by Section 3 of 
the Act. Section 4 sets out the per- 
sonnel of the Improvement Trust and 
sub-section (2) of Section 4 empowers 
the State Government to nominate the 
Chairman and other Trustees. As soon 
as the notification under Section 4 (2) is 
made and the personnel of the Improve- 
ment Trust are nominated. the Improve- 
Trust can start functioning, There is 
no provision in the Act requiring that 
the Improvement Trust shall not start 
functioning till a notification under Sec- 
tion 8 (1) is made. It is to be noticed 
that Section 8 (1) has been specifically 
made applicable only in respect of the 
first Trustees, _There is no such require- 
ment of notifying the date of commence- 
ment of the term of subsequent Trus- 
tees. This indicates that the require- 
ment about the commencement of the 
term of the first Trustees is not an es- 
sential requirement for the Improvement 
Trust or the Trustees nominated to the 
Trust to start functioning. It appears to 
us that the provision under Section 8 (1) 
‘was made only for the purpose of deter- 
mining when the term of the first Trus- 
stees will come to an end so that fresh 
Trustees may be nominated. We are, 
therefore, unable to accept the peti- 
tioners’ contention that since no notifi- 
cation under Section 8 (1) was issued at 
the time of the nomination of the Trus- 
tees, the Trustees could not function 
an the Improvement Trust could notj 

c 

l 9. _, The second ground raised by 
the petitioners is that a housing accom- 
modation scheme could not be framed 
for the municipal areas under the Town 
Improvement Act. Section 24 of the Act 
enumerates the various types of improve- 
ment schemes which an Improvement 
Trust can frame. Clause (g) of this sec- 
tion mentions a ‘housing accommodation 
scheme,’ Sections 25 to 32 give the 
details of the various types of schemes. 
Section 31 which deals with ‘Housing 
Accommodation Scheme’ provides :— 

“Whenever the Trust is of opinion 
that it is expedient and for the public 
advantage to provide housing accommo- 
dation for any class of the inhabitants 


of any area to which this Act is extend- 
et area to Which this Act is extend- 
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ed, the trust may frame a scheme (to be 
called a “housing accommodation scheme”) 
for the purpose aforesaid”, 

The contention is that the words under- 
lined above show that a housing accom~ 
modation scheme can be made only in 
respect of an area to which the Act is 
extended, It is urged that the Act is 
extended to the areas adjoining a muni-« 
cipality and, therefore. a housing accom< 


modation scheme can framed only 
for such areas, Reliance is placed by 


the petitioners upon the decision of Jag- 
dish Sahai, J., in Mohammad Amir Ah- 
mad Khan v. Nagar Mahapalika, Luck< 
mow, AIR 1965 All 599. It was held 
in this case that the expression “any. 
area to which this Act is extended” in 
Sections 30, 31 and 32 of the Town Im- 
provement Act relates to areas situated 
outside but adjacent to the municipality 
and to which the provisions of the Act 
have been extended, This decision 
certainly supports the contention of the 
petitioners. With great respect to the 
learned Judge who decided that case we 
are unable to agree with this decision, 
The answer to the question depends on 
the language of sub-section (3) of S. 1. 
This sub-section reads :— 

(3) This section and section 66 
shall come into force at once. The State 
Government may by notification direct 
that the rest of the Act shall come into 
operation in the whole or any part of 
any municipality, and in any area adja- 
cent thereto on such date as may be 
specified in such notification.” 

The section provides for bringing into 
operation the Act in the municipal area 
as well as in the adjacent area at the 
same time. It does not provide that the 
Act shall come into force in the muni- 
cipal areas and may be extended to the 
adjacent areas, The question of extension 
can only arise after the Act has been 
made applicable to one area and then 
power is reserved to extend it to other 
areas. Sub-section (3) does not do any~ 
thing of this kind. It permits the ap- 
plication of the Act to any municipal 
area and -to the adiacent area at the 
same time. The notification dated March 
91, 1963 under sub-section (3) provid- 


. 


M seesesee the Governor of Uttar Pra- 
desh is pleaséd to order that the rest 
of the said Act ........ » Shall ......... come 
into operation in the following areas of 
the districts of Meerut, Dehradun, 
Bareilly and Gorakhpurs 
Meerut.; 


Area falling within the limits of the 
Municipality of Gorakhpur and a dis- 
tance of five miles around the Munici- 

limits but excluding the area with- 
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in the municipal limits of Gorakhpur 
Cantonment,” 

This notification leaves no room for 
doubt that the rest of the Act was made 
applicable to the municipal area as well 
as to the adjoining area by the same 
notification and at the same time. It 
cannot be urged that the rest of the Act 
was first applied to the municipality of 


Gorakhpur and then extended to the 
adjoining area. It igs obvious that in 
Section 31 the word “extended” has 


been used in the sense of ‘applied’ or 
‘brought into operation: Sub-section (3) 
of Section 1, as already observed, does 
mot contemplate the application of the 
Act to the municipal area and then ex- 
tension thereof to the adjoining areas. 
It contemplates the extension or appli- 
cation of the Act simultaneously to the 
municipal area and to the adiacent area. 
Factually also the rest of the Act was! 
extended or applied to the area of 
Gorakhpur municipality and to the ad- 
joining areas by the same notification 
and at the same time, It is therefore, 
not correct to say that the expression 
“any area to which this Act is extend- 
ed” refers only to the adjoining areas 
and not to the municipal areas. In our 
opinion this expression embraces the 
municipal area as well as the adjoining 
area to which the rest of the Act is ex- 
tended or applied. Some reliance was 
placed by learned counsel for the peti- 
tioners on the language of Section 2 of 
U. P. Town Improvement (Adaptation) 
Act, 1948, This section reads— 


“In bringing the United Provinces 
Town Improvement Act, 1919 into ope 
ration in any area the State Govern= 
ment if it so thinks fit, may notwith« 
standing anything contained in sub-sec- 
tion (3) of Section 1 of the said Act. ex- 
tend it to such area, with such omissions, 
additions and modifications specified in 
the Schedule, as the State Government 
may think fit and thereupon the provi- 
sions of the said Act in its application 
to such area shall be so read and con- 
strued as if it had then been adapted 
and amended accordingly.” 

Reliance is placed on the words “extend 
it to such area” used in this section. 
We do not see how these words help the 
petitioner’s contention, The words “such 
area” refer to the area mentioned ear~ 
lier namely. the area in which the Gov- 
ernment intend to bring the Town Im- 
provement Act into operation. If, as in 
the present case. the State Government 
intended to bring into operation the 
Town Improvement Act in the area of 
the Gorakhpur municipality and the ad- 
joining areas then by virtue of S. 2 of 
the Adaptation Act it was authorised to 
bring the Act into operation in this area 
with the modifications mentioned in the 
Schedule, Section 2 did not in any way 
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alter or amend the provisions of sub- 
section (3) of Section 1 of the Town Im- 
provement Act. Both the provisions 
contemplate the bringing into operation 
of the Town Improvement Act in the 
municipal area as well as the adjoining 
area at the same time. Section 2 of the 
Adaptation Act only authorises the State 
Government to bring the Act into ope- 
ration with the adaptations mentioned 
in the Schedule, We are accordingly of 
opinion that a housing accommodation 
scheme could validly be framed for 
municipal areas also. 


10. We now come fo the third 
ground raised by the petitioners. Sec 
tion 4 (2) of the Land Acquisition (Am-~ 
o & Validation} Act, 1967 reads 

us :— 

“4 (2). Notwithstanding anything con= 
tained in clause (b) of sub-section (1), 
mo declaration under Section 6 of the 
principal Act in respect of any land 
which has been notified before the com~< 
mencement of the Land Acquisition 
{Amendment & Validation) Ordinance, 
(1967, under sub-section (1) of Section 4 
of the principal Act. shall be made 
after the expiry of two years from the 
commencement of the said Ordinance.” 
The Ordinance came into force on Janus 
ary 20, 1967. Section 4 (2) in substance 
provides that if the notification under 
Section 4 (1) of the Land Acquisition 
Act has been made before January 20, 
t967 then the declaration under Sec, 6 
must be made within two years of this 
date and not thereafter, In other words 
ff the notification under Section 4 (1) 
was made before January 20. 1967 the 
declaration under Section 6 could not 
be made after January 19, 1969. The 
contention of the petitioners is that 
Since the notification under Section 36 
of the Town Improvement Act which 
has been equated to a notification under 
Section 4 (1) of the Land Acquisition 
Act, was published on March 31, 1965 
i.e. before January 20, 1967 the notifi- 
cation under Section 32 (1) of the Pari« 
shad Act which has been equated to the 
making of a declaration under Sec, 6, 
could not have been published after 
January 19, 1969 and as it was published 
on 3-5-1969 i.e. after this date it was 
void and of no effect. Section 56 of the 
Town Improvement Act provides that 
the Improvement Trust may acquire 
land required for carrying out any of 
fhe purposes of this Act under the pravi- 
sions of the Lend Acquisition Act, 1894 
as modified by Section 58 and by the 
Schedule to this Act. Clause (2) of the 
Schedule provides that the first publi- 
cation of a notice of an improvement 
scheme under Section 36 of this Act shall 
be substituted for and have the same ef- 
fect as publication of a notification 
under Section 4 (1) of the Land Acqui- 
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sition Act. Section 55 of the Parishad 
Act similarly provides that any land re- 
quired for the purposes of this Act may 
be acquired under the provisions of the 
Land Acquisition Act, 1894 as amended 
in its application to Uttar Pradesh and 
as modified by the Schedule to this Act, 
Clause 2 (2) of the Schedule inter alia 
provides that a notification under Sece 
tion 32 (1) of this Act shall be substitut- 
ed for and have the same effect as 4 
declaration by the State Government 
under Section 6 of the Land Acquisition 
Act. It is the case of both the parties 
that the publication of notification under 
Section 32 (1) of the Parishad Act tales 
the place of the publication of the de- 
claration under Section 6 (2) of the Land 
Acquisition Act. It has not been con= 
tended by the petitioners that the publi- 
cation of the notification under Sec, 32 
(1) of the Parishad Act should be equat- 
ed with the action taken under Sec. 6 (1) 
of the Land Acquisition Act, There- 
fore, the contention of the petitioners 
boils down to this that Section 4 (2) of 
the Land Acquisition (Amendment and 
Validation) Act 1967 required the publi- 
cation of the declaration under Sec, 6 (2) 
of the Land Acquisition Act to be made 
on or before January 19, 1969 but the 
equivalent publication in the present 
case was made after that date. The 
learned counsel for the respondents 
meet this contention in this way. They 
urge that the expression “declaration 
under Section 6” in Section 4 (2) of the 
1967 Act refers to the making of the de- 
claration under Section 6 (1) and not to 
the publication of that declaration under 
Section 6 (2) and for that reason the 
fact that the notification under Sec, 32 
(1) of the Parishad Act was published 
after January 19. 1969, is of no conse~ 
quence. The. question that emerges for 
decision is whether the limitation of 2 
years imposed by Section 4 (2) of 1967 
Act is in respect of the making of the 
declaration under Section 6 (1) or in 
respect af the publication of that de 
claration under Section 6 (2), 


11. Before we proceed to decide 
this question we may notice another 
submission made by the learned coun- 
Sel for the respondents that the Land 
Acquisition (Amendment and Validation) 
Act 1967 is not at all applicable to pro= 
ceedings under the Parishad Act, Two 
reasons have been advanced in support 
of this proposition: The first reason is 
that the Parishad Act does not require 
compliance with the provisions of Sec- 
tion 4 or of Section 6 of the Land Ac- 
quisition Act and, therefore the Land 
Acquisition (Amendment and Validation) 
Act, 1967 which relates only to the pro« 
cedure for making the declaration under 
Section 6, is not applicable to the prom 
ceedings under the Parishad Act, It is 
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urged that the Parishad Act does not 
require the making of a declaration 


under Section 6 of the Land Acquisition 
Act and that all that it says is that a 
valid notification under Section 32 (1) 
shall be deemed to be a valid notifica- 
tion under Section 6-of the Land Ac- 
quisition Act. The deeming provision 
` means that all the necessary require- 
ments for making the declaration under 
Section 6 must also be deemed to have 
been complied with. Therefore the 
provisions relating to the making of 
that declaration including the provisions 
of the 1967 Act. are inapplicable to the 
publication of the notification under 
Section 32 (1) of the Parishad Act. The 
second reason given is that by virtue of 
Section 55 of the Parishad Act, the 
Land Acquisition Act, 1894. as it stood 
on the date the Parishad Act came into 
force, will apply subject to the modifi- 
cations introduced by the Schedule and 
that the subsequent amendments of the 
Land Acquisition Act will have no ap- 
plication. It is urged that the Land Ac- 
quisition Act as it stood on the date 
the Parishad Act came into force, was 
incorporated by reference into the Pari- 
shad Act. with certain modifications and 
that the subsequent modifications of the 
Land Acquisition Act will not affect the 
incorporated Act, Reliance in support of 
this contention is placed on the decision 
of the Privy Council in Secy of State 
for India in Council v, Hindustan Co- 
operative Insurance Society Ltd. 1931 
All LJ 475 (AIR 1931 PC 149) and 
on the decision of a Full Bench of this 
Court in Mani Ram v. State, AIR 1952 
All 40 (FB). We do not consider it 
mecessary to decide the question whe- 
ther the Land Acquisition (Amendment 
and Validation) Act, 1967 is or is not 
applicable to the proceedings under the 
Parishad Act for the reason that even 
if this Act is applicable Section 4 (2) 
thereof does not help the petitioners. 


12. The Land Acquisition (Am- 
endment and Validation) Ordinance and 
the Act were made to get over the deci- 
sion of the Supreme Court in The State 
of Madhya Pradesh v. Vishnu Prasad 
Sharma, AIR 1966 SC 1593. In this 
ease the Supreme Court held that suc- 
cessive notifications under Section 6 of 
the Land Acquisition Act could not be 
{issued in respect of land covered by one 
notification under Section 4 (1). One of 
the reasons given in support of the deci- 
ston was that the successive notifications 
are made with considerable delay and 
prejudice the person whose land is so 
acquired as the compensation has to be 
paid with regard to the date on which 
the Section 4 notification is issued. The 
Ordinance and the Act were made to 
confer specific power to issue successive 
wotifications under Section 6 of the Land 
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Acquisition Act. Since the question of 
delay was also involved it was thought 
fit to place a time-limit for making the 
declarations under Section -6. Two 
types of cases were contemplated name= 
ly those in which the notifications under 
Section 4 (1) had been issued before the 
Ordinance came into force and those in 
which such notifications were issued 
after the Ordinance came into force. 
With regard to the first class of cases 
provision was made in Section 4 (2) of 
the Land Acquisition (Amendment and 
Validation) Act and with respect to the 
latter class of cases provision was made 
by Section 3 (a) (ii) of this Act. In res 
pect of the first class of cases which are 
covered by Section 4 (2) the declaration 
under Section 6 has to be made within 
two years of the date of the Ordinance 
(January 20. 1967) and in the latter 
class of cases the declaration has to be 
made within three years of the date of 
the publication of the notification under 
Section 4 (1). Both these limitations as 
to time are directed against the same 
Act, that is to say the making of a de~ 
claration under Section 6. Section 3 (a) 
(ii) of the Land Acquisition (Amend- 
ment and Validation) Act introduced the 
following new proviso to Section 6 (1) 
of the Ldnd Acquisition Act :— 


“Provided that no declaration in res« 
pect of any particular land covered by 
a notification under Section 4, sub-sec~ 
tion (1) published after the commence- 
ment of the Land Acquisition (Amend~ 
ment and Validation) Ordinance, 1967, 
shall: be made after the expiry of three 
bpd from the date of such publica- 
ion.” 


The very fact that this proviso has been 
introduced in Section 6 (1) shows that 
it is the making of the declaration under 
Section 6 (1) for which the limitation of 
three years has been prescribed. If in 
this proviso the making of a declaration 
refers to the making of the declaration 
under Section 6 (1) and not to the pub- 
lication of the declaration under Sec- 
tion 6 (2) then it is reasonable to hold 
that the making of a declaration con- 
templated .by Section 4 (2) of the Land 
Acquisition (Amendment and Validation) 
Act. also refers to the making of the 
declaration under Section 6 (1) and not 
to the publication of that declaration 
under Section 6 (2). It is true that the 
provisions of Section 4 (2) have not been 
introduced as a proviso to Section 6 (1) 
but then they have not been introduced 
as proviso to S. 6 (2) either. It thus ap- 
pears that S, 4 (2) of the Land Acquisi- 
tion (Amendment and Validation) Act 
places a limitation of two years from the 
date of the commencement of the Ordin~ 
ance on the making of the declaration 
under Section 6 (1) and not on the pub- 
lication of that declaration under S, 6 (2) 
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of the L. A. Act. An examination of the 
scheme of the Land Acquisition Act also 
supports this conclusion. There are three 
sub-sections to S, 6, Sub-section (1) em- 
powers the Government or other officer 
duly authorised to make a declaration that 
any particular land is needed for a public 
purpose or for a company. Sub-sec- 
tion (1), therefore, specifically provides 
for the making of a declaration. Sub- 
section (2) then lays down that every 
declaration made under sub-section (1) 
shall be published in the Official 
Gazette. Sub-section (3) lays down a 
rule of evidence with which we are not 
concerned, Sub-sections (1) and (2) pro- 
vide for two distinct things: one for mak- 
ing the declaration and the other for 
publication of that declaration. Sec-+ 
tion 4 (2) of the Land Acquisition (Am~< 
endment and Validation) Act, 1967 talks 
of making a “declaration under Sec. 6”. 
A declaration under Section 6 is made 
under sub-section (1) and not under 
sub-section (2). From this also it ap- 
pears that Section 4 (2) of the Land Ac- 
quisition (Amendment and Validation) 
Act prescribes a time limit in respect 
of the making of a declaration under 
Section 6 (1). 


13. Our attention was drawn by 
Tearned counsel for the respondents to 
two decisions of the two learned Single 
Judges of this Court taking a similar 
view. These decisions are unreported. 
The first decision is of one of us (Satish 
Chandra, J.) in Navin Colonizers v. 
State of Uttar Pradesh, (Writ Petn. 
No. 814 of 1969) (All). The second deci- 
sion is that of D. S. Mathur J.) (as he 
then was) in Mahalakshmi Land and 
Finance Co, (P) Ltd, v. State of Uttar 
Pradesh, (Writ Petn. No, 2109 of 1969) 
decided on 19-11-1970 (All). It may be 
mentioned that the correctness of these 
decisions was challenged by the peti- 
tioners and that was one of the reasons 
why the writ petitions were referred for 
decision to a Bench. In the view that 
we have taken the limitation prescrib- 
ed by Section 4 (2) of the Land Acqui- 
sition (Amendment and Validation) Act, 
is not applicable to publication under 
Section 32 (1) which is equivalent to 
the publication under Section 6 (2) of 
the Land Acquisition Act. 

14, The fourth ground need not 
detain us long. The petitioner’s com- 
plaint is that the notification under Sec~ 
tion 17 of the Land Acquisition Act was 
void as the land sought to be acquired 
was neither waste nor arable land, It is 
true that under Section 17 of the 
Land Acquisition “Act the notification 
can be made only in respect of waste 
and arable land. But in its application 
to the proceedings under the Parishad 
Act. Section 17 (1) of the Land Acqui- 
sition Act has been modified. The modi- 
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fied Section 17 (1) is in the following 


rms :— 

“I7 (1). Whenever the State Gov- 
ernment so directs in the interest of 
the expeditious execution of a housing 
or improvement scheme under the Uttar 
Pradesh Avas Evam Vikas Parishad Adhi~ 
niyam, 1965, the Collector. though no 
such award has been made, may on the 
expiry of fifteen days from the publica- 
tion of the notice mentioned in sub-sec- 
tion (1) of Section 9. take possession of 
any land needed for the purposes of the 
said Adhiniyam. Such land shall there- 
upon vest absolutely in the Government 
free from all encumbrances,” 
Section 17 (1) as amended is applicable 
to all land and is not confined to waste 
or arable land. The notification in the 
present case was issued under the am- 
ended Section 17 (1) and, therefore, the 
mere fact that it relates to land which 
is not waste or arable cannot affect its 
validity, 

15. The fifth ground is based 
upon two assertions of fact namely :— 

(i) that the area of the proposed 
scheme has changed under the sanction 
ed scheme, : 


(ii) that the object and purpose of 

the original scheme has been changed in 
the sanctioned scheme, 
It is contended that under Section 97 
of the Parishad Act the Board could 
only continue the schemes as original- 
ly framed under the Town Improve- 
ment Act and that since the schemes 
have now been changed the Board has 
no power to continue the schemes, The 
assertion regarding change in the area 
has been made only in respect of the 
Rustampur-Tewaripur Housing Accom- 
modation Scheme. From the notifica- 
tions published under Section 36 of the 
Town Improvement Act in the U., P. 
Gazette dated March 13, 1965 it appears 
that the Rustampur Tiwaripur Housing 
Accommodation Scheme covered an area 
of 11.474 acres. From the order sanc- 
tioning the Rustampur-Tewaripur Bhoomi 
Vikas Yojna No, 5 (Annexure 5) to the 
counter affidavit of Sri Karta Krishna 
Sinha in Writ Petition No. 2836 of 1970, 
it appears that the final scheme was in 
respect of 10.650 acres only, It appears 
that some land included in the original 
scheme has been excluded and the final 
scheme is in respect of a lesser area of 
land, It, therefore, cannot be urged 
that any new areas have been included 
in the final scheme. No assertion re- 
garding change of area has at all been 
made in respect of Suraj Kund Bhoomi 
Vikas Yojna. Thus there is no founda- 
tion for the argument that the schemes 
have changed on account of change in 
the area. 

16. it was then contended by the 
learned counsel for the petitioners that 
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the change In the nomenclature of the 
schemes ‘from Housing Accommodation 
Schemes’ to “Land Development 
Schemes’ itself shows that the object 
and purpose of the schemes has chang- 
ed, There is no doubt that the original 
schemes were prepared as ‘Housing Ac- 
commodation Schemes’ under Section 31 
of the Town Improvement Act. Housing 
Accommodation Scheme could be pre« 
pared only to provide housing accom- 
modation for any class of inhabitants of 
any area. The Parishad Act has provid- 
ed for two types of schemes for achiev- 
ing the same object, namely a housing 
accommodation scheme and a land de- 
velopment scheme. Under Section 19 a 
Housing Accommodation Scheme may be 
framed when:the Board is of opinion 
that it is expedient or necessary to 
meet the need for housing accommoda~ 
tion in any area, A land development 
Scheme or Bhoomi Vikas Yojna may be 
prepared when the Board is of opinion 
that it is expedient to provide build- 
ing sites in any area, It thus appears 
that under the Housing Accommodation 
Scheme provision has to be made for 
the building of houses by the Board 
and by others while under the Land 
Development Scheme sites have to be 
developed for construction of houses. 
Both these schemes under the Parishad 
Act are for meeting the need for hous- 
accommodation by the residents of 
a particular area. It appears to us that 
both these schemes under the Parishad 
Act were included under the Town Im- 
provement Act in one scheme called the 
Housing Accommodation Scheme, Under 
the Town Improvement Act a Housing 
Accommodation Scheme could have 
provided either for the building of houses 
or for development of building sites or 
for both, Under the Parishad Act this 
scheme has been split up into two sche- 
mes but the object and purpose of the 
Housing Accommodation Scheme under 
the Town Improvement Act was the 
same as is the object of the Housing Ac- 
commodation and the Land Development 
Schemes under the. Parishad Act. It, 
therefore cannot be said that by chang- 
ing the nomenclature of the two sche- 
mes the object and purpose of the sche- 
mes have changed, We, therefore, find 
mo substance in the fifth ground also, 


17. ‘The last ground urged by the 
petitioners is that the acquisition of their 
lands offends Art. 26 of the Constitution. 
In Writ Petition No, 2830 of 1970 Khadim 
Husain has urged that in respect of 
three plots which were sought to be 
acquired he had executed on March 6, 
1933, a registered deed and created a 
Waaf-Alal-Aulad. According to him the 
ultimate beneficiaries after the extinc- 
tion of the Waaif’s line were the poor, 
widows, orphans and other charitable 
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purposes, In the counter affidavit it is 
urged that these plots were shown in 
the village records as belonging to 
Khadim Husain and not to any Waqf, 
In Writ Petition No, 3299 of 1970 the 
petitioners have urged that in a portion 
of one of the plots sought to be acquire 
ed there is a grave-yard, In the counter 
affidavit it is stated that the grave-yard 
portion of the plot has been excluded 
from the scheme as well as from the 
acquisition, The petitioners in this writ 
Petition, therefore, can have no griev-~ 
ance in respect of the grave-yard, In 
Writ Petition No. 3300 of 1970 the peti« 
tioners have alleged that in one of the 
plots sought to be acquired they had in< 
stalled an idol of Lord Shiva and that 
it was a place of worship for the public, 
It was also urged that the family mem~ 
bers of the petitioners offer Puja daily 
on the Chabutra built on this plot. In 
the counter affidavit it is stated thag 
after the publication of the sanctioned 
scheme the petitioners built a Chabutra 
and that on this chabutra they have puf 
certain round-stones which they are 
designating as the idol of Lord Shiva, 
There is no specific denial of these 
allegations in the rejoinder affidavit, The 
Petitioners in this writ petition have 
therefore failed to establish that the 
plot in dispute was used as a place of 
religious worship before it was included 
in the scheme, 


_ „18. Therefore out of these three 
writ petitions the question of application 
of Art. 26 need be considered only in 
Khadim Husain’s case. 


19. Article 26 relates to the frees 
ae to manage religious affairs. It reads 
usi— 
_ “26. Subject to public order, moras 
lity and health. every religious denomi~ 
nation or any section thereof shall have 
the right— 

_ (a) to establish and maintain insti- 
tutions for religious and charitable pur- 
poses; 

(b) to manage its own 
matters of religion: 

(c) to own and acquire movable and 
immovable property; and 


(d) to administer such property in 
accordance with law. 


20. In Commr. Hindu Religious 
Endowments Madras v. Sri Lakshmindra 
Tirtha Swamier, AIR 1954 SC 282 the 
Supreme Court quoted with approval the 
dictionary meaning of the word “deno-~ 
mination” which says that a “denomina- 
tion” is a collection of individuals clas- 
sed together under the same name, a re« 
ligious sect or body having a common 
faith and organisation and designated by 
a distinctive name, The Supreme Court 
added that Art. 26 contemplates not 
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merely a religious denomination but also 
a section thereof, It is not clear in the 
ease before us whether the right under 
Art, 26 is claimed in favour of Khadim 
Husain the Mutwali or the Waqf or 
God almighty in whom the land is said 
to vest. It is doubtful whether any one 
of these can be called a “religious deno- 
mination” as contemplated by Art, 26. 
Neither the Mutwali nor the Waqf can 
be called a collection of individuals clas~- 
sed together under the same name. Se- 
condly from the objects of the Waqf it 
is clear that the ultimate beneficiary is 
charity and not any religious institution 
etc. Therefore even if there be some 
sort of a denomination, it can hardly be 
called a religious denomination, 

21. Lastly, it is rid well settled 
by the decision of the Supreme Court 
(See State of Bihar v. Sir Kameshwar 
Singh, AIR 1952 SC 252) that Art, 26 does 
mot prevent property belonging to a 
religious body from being acquired, For 
all these reasons we think that none of 
the petitioners can legitimately c 
the protection of Art. 26. There is thus 
no substance in the last ground urged 
by the petitioners, 


22, The petitioners have failed to 
substantiate any of the grounds on 
which they attack the acquisition pro- 
ceedings. The writ petitions must be 
and are hereby dismissed. The peti 
tioners in each one of these petitions 
shall pay the costs of the respondents, 

Petition dismissed, 


os 
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Achchaibar, Petitioner v, Dy, Direc- 
tor of Consolidation, Jaunpur and 
others, Respondents. 

Civil Misc, Writ No, 7003 of 1971, 
D/- 20-9-1972. 

Index Note:— (A) Constitution of 
India, Art, 226 — New plea — When 
ean be taken, 


Brief Note-— (A) Where a plea 
taken by the petitioner before the rele- 
vant authorities was wide enough to in- 
elude another plea which was not taken, 
no prejudice could be said to have been 
caused to the opposite party. Hence 
such a plea could be taken before the 
High Court. (Para 20) 

Index Note:— (B) U. P. Tenancy Act 
(17 of 1939), S. 256 — Settlement made 
by one of the co-sharers — Validity. 

Brief Note-— (B) If a lembardar 
has ceased to be a lambardar either on 
account of migration or on account of his 
death and no lambardar has been ap- 
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pointed, it ig open to the co-sharers to 
authorise some of them to act on their 
behalf. This authorisation may be either 
It cannot be said 
that no co-sharer can act on behalf of 
the other co-sharers unless he has been 
appointed as lambardar. (Para 30) 


Where from the materials and other 
circumstances it was clear that after the 
migration of the Jambardar one of the 
eo-sharers had acted on behalf of the 
other co-sharers with their consent. a 
settlement made by him was held to be 
a valid settlement on behalf of all the 
co-sharers, It was protected by Secs 
tion 246, Case law discussed, 

(Paras 18, 19, 21, 30 and 31} 
Cases Referred : Chronological Paras 
1970 RD-528, Om Pal v. Khilari 29 
1965 All LJ 1072 = 1965 All WR 
(HC) 812, Mowasi v, Board of 
Revenue U. P., Allahabad 28 
AIR 1960 All 519, Mst. Batul 
Begum v. Khem Chandra 
Mukhe 


riee 19 
eden RD 580, Basdeo Rai v, Bade 
. 17 
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1935 "RD 482, Raghuraj Singh g 
Hamid Husain 

ge a 272, Sukhna v, Shiam 
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AIR 1929 All 518 = 118 Ind Cas 
382, Abdul Rahim Khan v. 
Ramz 
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C. P. Srivastava, for Petitioner3 
R. S. Verma, for Opposite Party, 


ORDER:— The present petition 
under Art, 226 of the Constitution arises 
out of proceedings under the U. P, Cons 
solidation of Holdings Act, 


2. The dispute between the pars 
ties relates to plots appertaining to khata 
No, 174 of village Bhatkhin, District 
Jaunpur. The disputed plots were re+ 
corded in the names of respondents Nos, 
2 to 4 as their sirdari. The petitioner 
Achhaibar along with certain other per~ 
sons, who are not parties before this 
Court, filed an objection under Sec, 9 of 
the U. P. Consolidation of Holdings Act. 
Their claim was that they along with 
Smt. Dhiraji were the tenants of the 
disputed plots and after the death of 
Smt. Dhiraji, they alone became the sole 
tenants. They tried to connect them- 
selves with Smt. Dhiraji by a pedigree. 
They also set up an alternative case thet 
Smt. Dhiraji, the recorded tenant, sur- 
rendered the disputed plots in favour of 
Iqbal Ahmad, the Lambardar, under a 
registered surrender deed dated 10th 
June, 1949. The plots were, thereafter, 
settled with the petitioner under a lease 
deed dated 12th June, 1949, by Wasi 
Ahmad, one of the  co-sharers in the 
khewat. and ever since the petitioner 
has been in possession as a tenant and 
became sirdar after the date of vesting, 


a4 
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3. The claim of the petitioner was 
resisted by respondents Nos. 2 to 4. They 
denied the pedigree set up by the peti- 
tioner and other objectors. They also 
denied that any lease was executed by 
Wasi Ahmad in favour of the petitioner. 
Their stand was that after the surrender 
made by Smt. Dhiraji in favour of 
Iqbal Ahmad, the Lambardar, they got 
the land settled in their- favour by one 
Gada Hussain. the Mukhtar-e-am of the 
lambardar, They executed a registered 
Qabuliyat on 13th June, 1949, in favour 
of Iqbal Ahmed, the lambardar. Ever 
‘since the settlement, they have been in 
possession, They were also found in 
possession in proceedings under Sec, 145, 
Criminal P, C 


4. The Consolidation Officer re< 
jected the claim of the petitioner that 
he and the other objectors were co-ten~ 
ants with Smt. Dhiraji and after her 
death. they became the sole tenants by 
survivorship. He. however, accepted the 
alternative case of the petitioner that he 
became a tenant by virtue of fresh 
settlement, vide lease deed dated 12th 
June, 1949. On appeal by respondents 
Nos, 2 to 4, the Assistant Settlement 
Officer (Consolidation) confirmed the 
order of the Consolidation Officer. Res- 
pondents Nos. 2 to 4, thereupon, went 
up in revision and the Deputy Director 
of Consolidation allowed the same by his 
order dated 19th June, 1971. He found 
that respondents Nos. 2 to 4 became 
tenants and, later on. sirdars of the dis- 
puted plots on the basis of the settle- 
ment made by the Mukhtar-e-am of the 
lambardar, The petitioner has now come 
to this Court under Art, 226 of the Con« 
stitution to challenge the order of the 
Deputy Director of Consolidation dated 
19th June, 1971. 


5. The material facts in this case 
are not very much in dispute. It is the 
common case of the parties that Smt. 
Dhiraji was the tenant of the disputed 
plots at one time. She executed a deed 
of surrender in favour of the lambardar, 
Shri Iqbal Ahmad, on 10th June, 1949. 
It is also the common casé of the parties 
that there were eleven co-sharers in the 
khewat. including Iqbal Ahmad, who had 
been appointed as the lambardar. It is 
also admitted by the parties that Iqbal 
Ahmad migrated to Pakistan, There is 
however. a dispute between the parties 
as to whether he migrated in 1950 or 
1947. On the facts found by the Con< 
solidation Officer and the : Assistant 
Settlement Officer (Consolidation). it is 
established that he migrated to Pakistan 
in the year 1947. This finding has not 
been set aside by the Deputy Director 
of Consolidation, 


6. In the basie year. the names 
of respondenis Nos. 2 to 4 were record< 
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ed. The petitioner, therefore, could 
succeed only if he proved a better title, 


7. The petitioner based his title 
on the lease deed executed by Wasi 
Ahmad. one of the co-sharers in the 
Khewat on 12th June, 1949. Although 
the lease was for more than a year, if 
was not by means of a registered deed. 
If once it is established that valid ten= 
ancy in respect of the disputed plots was 
created in favour of the petitioner on 
12th June 1949, obviously no tenancy. 
could be created in favour of respond< 
ents Nos. 2 to 4 on 13th June, 1949, for 
there could be no super-imposition of a 
tenant over the head of a sitting ten< 
ant. The crucial question for conside~ 
ration in this case. therefore, is whether 
the petitioner became a tenant under 
the lease deed dated 12th June, 1949. 
The Consolidation Officer and the Assis~ 
tant Settlement Officer (Consolidation) 
held in the affirmative. but the Deputy 
Director of Consolidation, on revision, 
set aside the finding on the two grounds: 

(1) that the lease deed dated 12th 
June, 1949 in favour of the petitioner 
was executed by only one of the rele« 
vant co-sharers without the consent of 
the others; and, 

(2) that the lease being for more 
than one year should have been by a 
registered document or attested before 
the Kanungo. but it was neither regis 
tered nor attested by the Kanungo, as 


required by Section 55 of the U. P, Ten~ 
ancy Act, 
8. Shri K. L. Misra, appearing 


for the petitioner. challenged the finding 
of the Deputy Director of Consolidation 
on both the grounds. His first contention 
is that the settlement made by Wasi 
Ahmad was a valid settlement as he was 
a de facto lambardar after Iqbal Ahamd, 
the previous lambardar, had migrated to 
Pakistan. He had been managing the 
property on behalf of the other co- 
sharers and, indeed. he was formerly an= 
pointed as a lambardar in the year 1952. 
The settlement made by Wasi Ahmad 
would be deemed to be a settlement by 
the lambardar, In any case. the settle+ 
ment made by him would be the settle~ 
ment made by an agent of the land- 
holder. He referred to Sections 245 and 
246 of the U. P. Tenancy Act. In order 
to appreciate the point, it would be con- 
venient. at this stage. to read Ss, 245 
and 246 of the U. P, Tenancy Act in so 
far as they are material for the purposes 
of this case: 

“245, (1) The lambarder in an un- 
divided mahal or in the common land 
of a mahal, thok or patti of which he is 
the lambardar. is entitled, in the absence 
of any contract or usage to the contrary, 
to collect rents and other dues, 

(2) Wherever the lambardar is ens 
titled under the provisions of sub-sece 
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tion (1) to collect rents, he shall also be 
entitled to settle and eject tenants, to 
eject rent-free grantees, or grantees at 
a favourable rate of rent, to enhance 
rents and to do all acts incidental to the 
proper management of ‘the estate with a 
view to the common benefit, 


246, (1) Except as otherwise provid- 
ed in sub-section (3) or in S, 245, where 
there are two or more co-sharers in any 
wight, title or interest, all things requir- 
ed or permitted to be done by the pos- 
sessor of the same shall be done by them 
econjointly, unless they have appointed an 
agent to act on behalf of all of them”. 

9. On a plain reading of S, 245 
of the U, P. Tenancy Act, it is evident 
that in the absence of any contract or 
usage to the contrary, a lambardar is 
entitled to collect rent and other dues 
and is also entitled to settle and eject 
tenants. If Iqbal Ahmad had continued 
as lambardar on the date of settlement 
with the petitioner, there was no diffi- 
culty. The difficulty has arisen because 
he migrated to Pakistan and his right 
and interest in the Khewat came to an 
end. The remaining co-sharers could 
settle the land with the petitioner joint- 
ly, but the settlement with the petitioner 
was made only by one of them, namely, 
Wasi Ahmad. 


10. It is contended for the peti- 
tioner that Wasi was a de facto lambar-~ 
ar with the tacit consent of the other 
co-sharers and he had been managing 
the property of the co-sharers on behalf 
of all. He had filed suits for recovery 
of the arrears of rent from tenants. This. 
according to the petitioner, is evident 
from the own admission of Gada Husain, 
who settled the land with respondents 
Nos, 2 to 4. The statement of Gada 
Husain has been filed as Annexure ‘II’ 
to the counter-affidavit. At page 6 of 
his deposition, he stated: 

“IQBAL AHMAD JAB TAK MAU- 
JOOD THE LAMBARDAR THE ......... 
WASI AHMAD BHI LAMBARDAR 
HOOVYE AUR USKE BAD ZAMIN- 
DARI TOOT GAYEE.” 


11. The statement of Gada Hus- 
sain is not of much help to the peti- 
tioner, His admission is only to the 
effect that Wasi Ahmad was appointed 
as Lambardar in 1952. The settlement 
with the petitioner was. however, made 
in the year 1949 by Wasi Ahmad; at that 
time. he had not been appointed as a 
lambardar. 

12. There are. however, materials 
on the record to indicate that Wasi 
Ahmad has filed suits for recovery of ar- 
rears of rent from certain tenants, in- 
cluding the respondents Nos, 2 to 4. 
Then, there is the statement of Wasi 
Ahmad himself to the effect that he 
acted as lambardar and, subseauently, in 
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1952, he was appointed as a lambardar. 
Lambardar in a Mohal is appointed on 
the nomination of the co-sharers. But 
if a co-sharer has been allowed by other 
co-sharers to act on their behalf, al- 
though there was no actual order of his 
appointment as a lambardar, can he 
create tenancy on behalf of the whole 
coparcenary body af co-sharers in the 
khewat? : 

13. It has been contended on be- 
half of the petitioner that the settle- 
ment made by Wasi Ahmad was a valid 
settlement as he had done so with the 
tacit consent of the other co~sharers and 
this is evident from the materials and 
circumstances of this case 

(1) Wasi Ahmad has fled suits for 
recovery of arrears of rent from various 
tenants, including respondents Nos. 2 to 


(2) Wasi Ahmad was, later on, for- 
maly appointed as lambardar in 1952; 
ana, 
(3) No suit has been filed by any 
of the co-sharers to challenge the lease 
deed dated 12th June, 1949, 


14. Reliance has been placed on 
behalf of the petitioner on Sukhna v. 
Shiam Krishna, (1930 RD 272). It was 
held in that case that a lease by a single 
co-sharer is not void ab initio, but it can 
ve avoided by other co-sharers if they 
chose, 


15. Next, reliance was placed on 
Abdul Rahim Khan v. Ramzan. (AIR 
1929 All 518). That was a case of a de 
facto Mutwalli. It was held that a de 
facto Mutwalli of a Mohammedan reli- 
gious trust, is entitled to act on behalf 
of trust and sue for recovery of the rent 
of the shops belonging to the trust with- 
out being put to prove his antecedents 
and the origin of his authority to manage 
the trust. On the analogy of this case, 
it has been contended that a de facto 
lambardar can settle the land and the 
settlement made by him would be a 
valid settlement, 

16. Sri S. S. Verma. appearing 
for the contesting respondents on the 
other hand, contended that unless a per- 
son was appointed as lambardar accord- 
ing to law. he had no right to settle the 
land and a de facto lambardar is un- 
known to U. P, Tenancy Act. The settle- 
ment made by Wasi Ahmad, therefore, 
conferred no tenancy rights on the peti- 
tioner because the settlement made by 
Wasi Ahmad would, at the most be taken 
to be a settlement made by one of the 
co-sharers. In support of his conten- 
tion, he relied on Basdeo Rai v. Bindesh- 
wari Rai, (1942 RD 580). In that case, 
a person was admitted to the land by 
one of the several co-sharers. The other 
co-sharers took no action for the eject- 
ment of the person for two or three 
years and eventually filed a suit 
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for ejectment. It was held by the Board 
of Revenue that the mere fact that the 
other co-sharers took no action for the 
ejectment of the person for two or three 
years does not give rise to the presump-~ 
tion that the co-sharer, who admitted 

. was acting as an agent for the 
other co-sharers and the person is liable 
ko ejectment as a trespasser at the in- 
stance of the other co-sharers, 


17. In the case, actually, the 
other co-sharers filed a suit for eject- 
ment though after the expiry of two or 
three years. The Board of Revenue, in 
that case, was justified in holding that 
merely because no suit was filed for two 
to three years, it cannot be held that 
the other co-sharers admitted the settle- 
ment made by one of the co-sharers. It 
was open to the other co-sharers to 
challenge the settlement within the 
period of limitation. In the instant case, 
however. no suit was filed by the other 
co-sharers for the ejectment of the peti- 
tioner so far and. therefore, the case of 
Basdeo Rai v. Bindeshwari Rai, 1942 RD 
580 (supra) is not of much help in this 
case, 


18. Next, reliance was placed on 
the case of Raghuraj Singh v. Hamid 
Husain, (1935 RD 482). While dealing 
with Section 266 of the Agra Tenancy 
Act, which corresponds to Section 246 
of the U. P. Tenancy Act, the Board of 
Revenue held that the provisions of Sec~ 
tion 266 of the Agra Tenancy Act are 
mandatory and one of several co-sharers 
cannot sue alone to eject a tenant un~ 
less he can show that he has been ap- 
pointed agent of all the co-sharers and 
sues as their agent. This ruling itself 
indicates that there can be an agent ap= 
pointed on behalf of the other co-sharers 
who can act on their behalf, Sec. 246 
of the U. P. Tenancy Act also contem~ 
plates that all things required to be done 
by all the co-sharers must be done con~ 
jointly by all of them unless they have 
appointed an agent. Now, if Wasi 

ad was acting on behalf of the 
other co-sharers with their tacit consent, 
the settlement made by him will be 
deemed to be a settlement made on be- 
half of all the co-sharers and it will be 
protected by Section 246 of the U, P. 
Tenancy Act. 


19, Reliance was also placed on 
Mst. Batul Begum v. Khem Chandra 
Mukherjee (AIR 1960 Al 519), Even in 
this case. it was observed. in para, 7 of 
the judgment at page 520. that it was 
possible to infer an implied contract 
from the circumstances that previously 
some suits for arrears had been decreed 
in favour of Khem Chandra Mukherjee. 

the possibility of an implied contract 
or consent is not weeded out and the 
evidence and the circumstances of the 
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ease irresistibly show that Wasi Ahmad 
acted on behalf of other co-sharers and 
this was with their tacit consent, 


20. Sri Verma strenuously con 
tended that the petitioner had not taken 
up a case before the subordinate autho- 
rities thet Wasi Ahmad settled the plots 
with the petitioner as an agent of the 
other co-sharers, His definite case was 
that Wasi Ahmad settled the plots as de 
facto lambardar and so the petitioner 
cannot be allowed to take up a new 
plea. I am afraid, this contention can- 
not be accepted. When the petitioner 
alleged that Wasi Ahmad was acting on 
behalf of other co-sharers in filing suits 
for recovery of arrears of rent. he ob- 
viously took the plea that he was acting 
as agent on behalf of other co-sharers. 
At least respondents Nos, 2 to 4 have, in 
no way, been prejudiced, as the plea 
taken by the petitioner was wide enough 
to include that Wasi Ahmad was acting, 
as agent on behalf of him. Indeed, the 
petitioner has produced evidence in the 
case to prove that. 


21. For the respondents, however, 
it has been contended that Iqbal Ahmad 
migrated to Pakistan in the year 1950 
and he was in this country in the year 
1949 and, therefore, the settlement by 
Wasi Ahmad as a lambardar was incom- 
petent. This question need not detain 
me long as the Consolidation Officer and 
the Settlement Officer (Consolidation) 
both have recorded a finding that Iqbal 
Ahmad migrated to Pakistan in the year 
1947. This finding has not been set aside 
by the Deputy Director of Consolidation. 
On the finding of fact, recorded by the 
Settlement Officer (Consolidation), Iqbal 

Ahmad ceased to be a co-sharer or a 
lambardar since 1947 and, thereafter, 
Wasi Ahmad acted on behalf of other co- 
sharers, who was formally appointed in 
1952, If the settlement made in favour 
of the petitioner was a valid settlement 
on 12th June 1949, there was no ques- 
tion of settlement of the disputed plots 
with respondents Nos. 2 to 4 on 138th 
June, 1949; for there could be no super- 
imposition of a tenant over the head of 
a sitting tenant. 


22. Besides, the settlement made 
with respondents Nos, 2 to 4 is alleged 
to have been made by Gada Husain, the 
Mukhtar-e-am of Iqbal Ahmad, The 
Power of Attorney is there on the record 
and it has been found as a fact that the 
Power of Attorney did not authorise 
Gada Husain to settle the Jand on be- 
half of the lambarder. In the absence 
of any power under the Power of At- 
torney, he had no pawer to settle the 
land with respondents Nos, 2 to 4. The 
contention on behalf of the respondents 
that there was an oral direction by Iqbal 
Ahmad to Gada Husain to settle the 
land is belied by the own statement of 
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Gada Husain. as will be clear from the 
deposition of Gada Husain, quoted below: 


“UNHONE ES ARAZI KE BABAT 

PE HIDAYAT AAJ UNAHIN KIYA 
HA.” 

The Deputy Director of Consolidation, 

fin my opinion, has committed a mani- 
fest error in holding that the settlement 

made by Gada Husain with respondents 
Nos. 2 to 4 was a valid settlement, 

23. This leads me to the second 
ground which weighed with the Deputy 
Director of Consolidation to discard the 
lease dated 12th June, 1949. in favour 
of the petitioner. He took the view 
that the lease of 1949 being for a period 
of more than one year was required to 
be registered under Section 56 of the 
U. P. Tenancy Act or attested in lieu 
thereof by a revenue Court or revenue 
officer under Section 57 of the said Act. 
But the same being unregistered or un-~ 
attested conferred no tenancy rights on 
tthe petitioner, 

24. Sri K. L. Misra, appearing for 
the TR OnT contended that Sec, 55 of 
the U. P. Tenancy Act provides for an 
oral settlement and a valid tenancy was 
created in favour of the petitioner and 
the written lease was only by way of 
proof, 

25. In order fo appreciate the 
point, it is necessary to read Sections 55, 
56 and 57 of the U. P, Tenancy Act. 
Sections 55, 56 and 57 of the said Act, 
in so far as they are material for the 
purposes of the present case, read: 

"55(1). On admission to a holding, 
the tenant is entitled to receive. from 
his land holder, a written lease consis- 
tent with the provisions of this Act and 
the land holder, upon delivering or 
tendering to a tenant such a lease, is 
entitled to receive from him counter- 
part wees 


tesos erasusovestot 


If the lease or 
counterpart is not received by the per« 
son entitled to receive it under the pro~ 
visions of sub-section (1), he may bring 
a suit for such lease or counterpart, as 
the case may be. 

56. A lease for a period exceeding 
one vear or for year to year shall be 


made by a registered instrument only. . 


57(1). When, under provisions of 
this Act or the Indian Registration Act, 
1908, or any other enactment for the 


time being in force. any lease ...........0000 
required to be made by registered in- 
SEYUMENE ssssesraseeesse the parties to such 
Tease ...cccecseee may in lieu of register- 


ing the same, obtain, the attestation 
thereto of a revenue Court or of a re- 
venue Officer, not inferior in rank to a 
Kanungo or such other person as the 
State Government may, by general or 
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special order in that behalf, appoint and 
subject to such conditions, if any, as the 
State Government may direct”. 

26. The opening words of S. 55 
(1) of the U. P, Tenancy Act clearly in- 
dicate that tenancy can be created oral~ 
ly. In that case, the section confers a 
right on the tenant to demand a written 
lease from the land holder consistent 
with the provisions of this Act. A cor- 
responding right has been conferred on 
the land-holder to obtain from the ten~ 
ant a counter-part of the lease so deli~ 
vered or tendered. Sub-section (4) of 
S. 55 of the said Act provides that either 
of them may file a suit for the lease or 
counterpart as the case may be. The 
section further provides that the written 
lease must be consistent with the pro« 
visions of this Act. Section 56 of the 
U. P. Tenancy Act requires registration 
of the lease for a period of more than 
a year. It must be registered or attest~ 
as required by Section 57 of the said 

ct. 


27. Section 55 of the U, P. Ten- 
ancy Acf confers a right on the tenant 
for demanding a lease consistent with 
the provisions of the Act from the land- 
holder. In case the land-holder fails to 
execute the lease, the tenant can enforce 
his right by a suit within the meaning 
of sub-section (4) of S, 55 of tie said 
Act. Sections 56 and 57 of the 
Tenancy Act only contemplate fal if 
the lease is for more than a year. it 
should be either registered or attested. 

28, The right conferred on the 
tenant under Section 55 of the U, P. 
Tenancy Act cannot be converted into 
his liability to penalize him. Reliance 
was placed on Mowasi v. Board of Re- 
venue, U, P., Allahabad, (1965 All LJ 
1072). In that case, it was laid down that 
the tenancy comes into existence only 
by admission of the zamindar, Even if 
there was no registered document, the 
tenant could have sued the zamindar for 
executing a document in terms of the 
settlement. Therefore, proof of admis- 
sion only is necessary in order to create 
tenancy in favour of a person, 

29. Next reliance was placed on 
Om Pal v. Khilari, (1970 RD 528). It 
was held in that case that the wordings 
of Section 55 of the U, P. Tenancy Act 
show that a person becomes a tenant on 
admission to the holding. Thereafter, 
he is given a right to ask for and receive 
from the land-holder a written lease 
consistent with the provisions of this 
Act. Sections 56 and 57 of the U, P. 
Tenancy Act only provide that when a 
written lease is executed, it should be in 
accordance with the provisions contain- 
ed therein; if it is for more than a year, 
the tenant was given a right to sue for 
a registered lease and the tenancy came 
into existence as soon as he was admit~ 
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ted to the holding. The tenancy comes 
into existence only by admission of the 
zamindar and that the proof of admis- 
sion only is necessary in order to create 
a tenancy in favour of a person. The 
fact that Wasi Ahmad admitted the peti- 
tioner to tenancy has been accepted by 
Wasi Ahmed. Even now, no other co- 
sharer has come forward. at any stage, 
to challenge the settlement made by 
Wasi Ahmad. It has been amply proved 
that Wasi Ahmad acted on behalf of the 
other co-sharers after the migration of 
Iqbal Ahmad, the lambardar, to Pakis- 
tan. Later on, he was formally appoint- 
ed as a lambardar in 1952, 

30. Ifa lambardar has ceased to be 
la lambardar either on account of migra- 
tion or on account of his death and no 
lambardar thas been appointed. it is 
open to the co-sharers to authorise some 
of them to act on their behalf. This 
authorisation may be either express or 
implied. I feel great hesitation in ac- 
cepting the contention on behalf of the 
respondents that no co-sharer can act on 
behalf of the other co-sharers unless he 
has been appointed as lambardar. The 
case of the petitioner is fully covered, 
in my opinion. by Section 246 of the 
U. P. Tenancy Act. The Deputy Direc- 
tor of Consolidation was not correct in 
saying that there was nothing on the 
record to show that he acted on behalf 
of the other co-sharers with their con- 
sent. There are materials on the record 
and there are other circumstances which 
clearly indicate that he acted on behalf 
of the other co-sharers as well, 


31. For the foregoing discussions, 
the settlement made by Wasi Ahmad 
was a valid settlement on behalf of all 
the co-sharers, 


32. For the reasons given above, 
the writ petition must succeed. It is, 
accordingly, allowed. The order of the 
Deputy Director of Consolidation dated 
19th June, 1971, is quashed. The par- 
ties will bear their own costs. 

Petition allowed. 





AIR 1973 ALLAHABAD 146 (V 60 C 51) 
(LUCKNOW BENCH) 
OMPRAKASH TRIVEDI, J. 

Anwar Khan, Petitioner v, The De- 
puty Director of Consolidation and 
others. Respondents. 

Writ Petn. No. 
19-9-1972, 

Index Note:— (A) Constitution of 
India, Art. 226 — Petition under — Proce- 
dure — Abatement — Abatement of 
petition as against one respondent — Im- 
pugned finding, of Deputy Director of 


LP//AQ/G727/72/LGC 


733 of 1966. D/- 





Anwar Khan v. Dy. Director of Consolidation 
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Consolidation joint and indivisible — 
Petition abates as a whole because if it 
is allowed it would lead to two contrary 
findings — (X-Ref:— Civil P, C, (1908), 
Order 1, Rule 9 and Order 22). AIR 
1962 SC 89 and AIR 1954 All 786 and 
AIR 1939 All 698, Rel. on (Para 6) 
Cases Referred: Chronological Paras 
AIR 1962 SC 89 = 1962-2 SCR 

636, State of Punjab v. Nathu 


Ram 
AIR 1954 All 786 = 1954 All LJ 

537, Onkar Singh v. Rameshwar 5 
AIR 1939 All 698 = 1939 All LJ 

807, Dhandei Kuer v, Fatma 


Zuhra 

AIR 1920 Cal 264 = 24 Cal WN 
44, Kali Dayal Bhattacharya v. 
Nagendranath 5 


M. L. Trivedi. for Petitioner; XK. S. 
Verma. for Respondents 4 and 5. 
ORDER :— This petition under 


Article 226 of the Constitution of India 
has been filed by Anwar Khan, 


2. The dispute relates to certain 
agricultural land which in the basic year 
was recorded in the name of the peti- 
tioner. Earlier it was recorded in the 
name of petitioner’s father Imamuddin 
Khan. Objections under Section 9 of 
the U. P. Consolidation of Holdings Act 
were filed both by the petitioner and 
respondents 2 to 6. The petitioner 
claimed to be the exclusive sirdar of 
disputed plot No, 57 on the basis that 
his father was recorded jn possession 
over the disputed land in the Khasra 
for 1859 Fasli and that the petitioner 
himself had acquired title over the land 
by adverse possession. Respondents 2 
to 6 contested that the petitioner had 
any title, their main ground of attack 
being that the petitioner’s father having 
migrated to Pakistan before coming into 
force of the U. P. Zamindari Abolition 
and Land Reforms Act, no benefit from 
the fact of petitioner’s father’s possession 
in 1359 Fasli accrued to him at law. 
The respondents also denied that the 
petitioner had acquired right or interest 
by adverse possession. The respondents 
claimed to be sole bhumidhars of the 
land. The Consolidation Officer allow- 
ed the petitioner’s obiection holding him 
to be the sirdar of the land in dispute 
and rejected the respondents’ objection. 
The latter filed an appeal which was 
dismissed. Respondents 2 to 5 then filed 
a revision before the Deputy Director 
of Consolidation which was allowed, the 
Deputy Director holding that no rights 
had accrued in favour of Imamuddin 
Khan as he had migrated to Pakistan 
despite the fact that his possession was 
recorded in the year 1359 Fasli. It was 
further theld that the petitioner was not 
proved to have been in possession over 
the disputed land during the statutory 
period of six years and had not acquired 
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any title by adverse possession. It is 
in these circumstances that the peti- 
tioner comes to this Court invoking its 
jurisdiction under Article 226, 


3. A preliminary objection was 
raised by Sri K. S, Varma representing 
respondents 4 and 5. It is submitted 
that Khadim Haider, respondent No, 2 
having died and his legal representa- 
tives not being brought on record by the 
petitioner, by order dated 3-11-1971 the 
petition so far as it is against Khadim 
Haider has already abated. It is sub- 
mitted that the finding of the Deputy 
Director of Consolidation being joint and 
indivisible the whole petition abates. 


4, I have heard Sri M, L, Trivedi, 
learned counsel for the petitioner and 
Sri K. S. Varma for the respondents and 
I am of the opinion that this objection 
is well-founded. In the case of State 
of Punjab v.. Nathu Ram, (AIR 1962 
SC 89) the Supreme Court observed that 


“the provisions of Order 1. Rule 9 
of the Code of Civil Procedure show 
that if the Court can deal with the 
matter in controversy so far as regards 
the rights and interests of the appellant 
and the respondents other than the de- 
ceased respondent it has to proceed with 
the appeal and decide it. It is only 
when it is not possible for the Court to 
deal with such matters, that it will have 
to refuse to proceed further with the 
appeal. and. therefore, dismiss it ......... 
The test to determine this has been des- 
cribed in diverse forms. Courts will 
not proceed with an appeal (a) when the 
success of the appeal may lead to the 
court’s coming to a decision which will 
be in conflict with the decision between 
the appellant and the deceased respon- 
dent and therefore which would lead to 
the Court’s passing a decree which will 
be contrddictory to the decree which 
had become final with respect to the 
game subject-matter between the appel- 
lant and the deceased respondent; (b) 
when the appellant could not have 
brought the action for the necessary re- 
liefs against those respondents alone who 
are still before the court and (c) when 
the decree against the surviving respon- 
dents, if the appeal succeeds, will be 
ineffective, that is to say. it could not 
be successfully executed.” 


5. In the case of Onkar Singh v. 
Rameshwar. (AIR 1954 All 786) the ap- 
pellant before the Court made an ap- 
plication under Section 4 of the Encum- 
bered Estates Act. Dori Lal and others 
filed a joint written statement under 
Section 11 of the Act wherein they 
claimed that they were the owners of 
these villages and were in possession of 
them and the property was, therefore, 
not liable to attachment and sale in 
satisfaction of the debts of the landlord 
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applicants. There was nothing in the 
written statement to indicate the shares 
of each of the persons who had filed 
the joint written statement. During ap- 
peal, Dori Lal. one of the respondents, 
died and his heirs were not brought on 
record, The question arose whether the 
entire appeal failed or it failed only to 
the extent of the share of Dori Lal. In 
deciding this question their Lordships 
referred to the observations contained in 
Kali Dayal Bhattacharya v, Nagendra- 
nath, (AIR 1920 Cal 264). Their Lord- 
ships of the Calcutta High Court ob- 
served: 


“The representatives of the deceased 
decree-holders, against whom the ap- 
peal has abated, have obtained an un- 
assailable decree declaring that they 
jointly with . the other decree-holders 
are proprietors in possession of the suit 
land. If the appeal were allowed as 
against the other decree-holders the re~ 
sult would be two contrary declarations: 
one declaring that the proprietors of the 
respondent’s village are entitled to and 
in possession of the land in question and 
the other declaring that they are not so 
entitled and in possession. It has been 
held in these cases that this is a state 
of things which the law does not con- 
template and which cannot be allowed 
and that it would result in very serious 
inconveniences.” 
It was further observed by their Lord- 
ships deciding Onkar Singh’s case, AIR 
1954 All 786 that to determine whether 
the appeal fails as a whole or only to 
the extent of the interest of the deceas- 

respondent the test is whether in 
case the appeal is allowed against the 
respondents who are already on record 
there would be two inconsistent decrees 
in the same case with respect to the 
same subject-matter or not. In case 
there will be two inconsistent decrees 
which will be infructuous the appeal 
should fail as a whole because it would 
be fruitless to pass a decree which will 
be ineffective and incapable of execu- 
tion in view of the decree in favour of 
the deceased respondent which has be- 
come final. 


6. Similar view was _ expressed 
in the case of Rani Dhandei Kuer v. 
Fatma Zuhra, (AIR 1939 All 698), The 
copy of the order passed by the Deputy 
Director of Consolidation (Annexure 3) 
shows that a finding was recorded to 
the effect that no rights accrued in fav- 
our of Imamuddin Khan, father of the 
petitioner on the basis of his possession 
in 1359 Fasli. because he had migrated 
to Pakistan. Whether this finding is right 
or wrong is immaterial. The fact re- 
mains that this finding of the Deputy 
Director has become final between the 
petitioner and the legal representatives 
of Khadim Haider. If the petitioner’s 
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contention Is accented and the writ peti- 
tion is heard against the remaining res- 
pondents who are on record and a find- 
ing is reached that Imamuddin’ Khan 
had acquired sirdari rights over me dis- 
puted land under Sec, 3 of the U. P. 
Land Reforms (Supplementary) Act. 1952 
(U. P. Act XXXI of 1952) on the basis 
of petitioner's father being recorded in 
possession in the Khasra for 1359 Fasli 
then such a decision in the writ petition 
would be clearly inconsistent with the 
decision of the Deputy Director of Con-~ 
solidation so far as the legal represen- 
tatives of Khadim Haider are concerned. 
In other words. it will lead to two con< 
tradictory decrees. The petitioner has 
not taken the ground of adverse posses- 
sion in the writ petition, Even if he 
had taken the plea of adverse posses 


sion it is clear that such a plea, if if. 


would have succeeded against the re- 
maining respondents, would lead to find- 
ing inconsistent with the one which was 
recorded by the Deputy Director and is 
mow final between the petitioner and 
Khadim Haider. One of. the tests, 
therefore, laid down by the Supreme 
Court in AIR 1962 SC 89 (Supra) is 
present in this case, viz, that to hold 
that the petition does not abate as a 
whole would lead to a finding which 
would be contradictory to the finding of 
the Deputy Director which has become 
final. Secondly, if the writ petition 
succeeds it will be ineffective. that is 
to say. it would not be successfully ex~ 
ecutable in view of the finding of the 
Deputy Director of Consolidation in 
favour of the legal representatives of 
Khadim Haider, for it is not the peti- 
tioner’s case that he is a co-sharer in 
the disputed land with Khadim Haider. 
On these considerations I am of the 
opinion thet the preliminary objection 
raised by learned counsel for the res- 
pondents is well-founded and hold that 
the petition abates as a whole and 

should be dismissed, 
7. The petition is accordingly 
dismissed with costs to the respondents. 
Petition dismissed. 
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to appear, notice issued to them by the 
Commissioner is sufficient compliance of 
Order 26, Rule 18 and therefore his re- 
port is admissible under Order 26, 
Rule 10 — (X-Ref :— Order 26, Rule 10). 
AIR 1968 Ker 28 and AIR 1943 Bom 143 
and AIR 1953 Mad 717, Relied on, 
(Para 19) 
Cases Referred: Chronological Paras 
AIR 1968 Ker 28 = 1967 Ker LT 
326, Maroli Achuthan v, Kunhi- 


pathumma 
AIR 1962 Pat 211 = 1961 BLJR 

830, Sm, Mandera Mukherjee v. 
_ Sachindra Chandra Mukherjee 
AIR 1953 Mad 717 = (1953) 1 Mad Al 

LJ 632. In re P, Moosa Kutty Q 
AIR 1943 Bom 143 = 45 Bom LR 

231, Totaram Ichharam v, Dattu 

Mangu 8 

V. K. S, Chaudhary, K. N. Tripathi 
G. B. Tewari. for Appellants; H, S. Joshi 
and B. L, Yaday, for Respondents. 
JUDGMENT :— This is a defendants” 

Second Civil Appeal against the judg- 
ment and decree of Additional Civil 
Judge, Allahabad dismissing the appeal 
and confirming the decree of the trial 
Court. The suit wag filed by the plain« 
tiff-respondents for possession and in+ 
junction restraining the defendant-ap- 
pellants from interfering with their pos~ 
session over the property in dispute. 
The plaintiffs’ case was that Jang Baha-« 
dur was the owner of the house in dis- 
pute and after Jang Bahadur’s death the 
plaintiffs who were the daughters of 
Jang Bahadur came in exclusive posses« 
sion and continued to remain in exclu~ 
sive possession, It was further stated 
that on account of fire that broke out 
in the village most of the house was 
damaged and when she started to make 
constructions the defendant-appellants 
attempted to demolish the said construc- 
tions and during the pendency of the 
suit took forcible possession. The suit 
was initially filed for injunction. The 
relief for possession was added on the 
allegation that during the pendency of 
the suit possession over some portion 
was taken unlawfully by the defendant- 
appellants, 


2. The defendants’ case was thaf 
the property in suit was the Zila of 
Kayasth Pathshala, Allahabad who was 
the Zamindar of the village and one 
Suraj Din was said to have purchased 
it and the defendant-appellants are trans- 
ferees from Suraj Din. The trial Court 
decreed the plaintiffs’ suit holding that 
the site and the land in dispute belonged 
to Jang Bahadur and that the plaintiffs 
were entitled to a decree for possession 
and injunction. The decree of the trial 
Court was confirmed by the lower ap-< 
pellate Court. 


3. It has been contended before 
me in the second appeal that the report 


7 
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of the Commissioner issued ex parte was 
not admissible and that the finding of 
the fact based on the report. therefore, 
suffers from an error of law. Apart 
from the oral evidence a commission 
was issued at the instance of the plain- 
tiff to take note of the articles of the 
house and for determining whether the 
house was in occupation of the plaintiff 
or the defendant. According to the 
plaintiff the house had been in her pos- 
session and contained her articles. An 
ex parte commission was issued. The 
Commissioner informed the defendant and 
served the injunction notice and in the 
presence of the defendant an inventory 
of the articles and of the persons oc- 
cupying the house was prepared, This 
report of the Commissioner has been 
relied upon as a corroborative evidence 
in support of the plaintifi’s title. 


4, The contention of the Iearned 
counsel for the appellant is that an ex 
parte issue of a commission is nat con- 
templated and where a commission has 
been issued ex parte, the report of the 
Commissioner will not be admissible 
under Order 26. Rule 10. Civil P, C. His 
contention is that in the instant case 
the report of the Commissioner could not 
be admissible under Order 26, Rule 18 
and if the plaintiff or the Court’ wanted 
to rely on the report it was the duty 
of the plaintiff to prove the report, Re-« 
liance has been placed by him on Sm. 
Mandera Mukherjee v. Sachindra Chan- 
dra Mukherjee, (AIR 1962 Pat 211) 
where it was laid down that:— 


“Where the Court has not directed 
the parties to appear before the com- 
mission. any notice by the commissioner 
himself to the defendant would not vali- 
date the appointment of the commis- 
sioner, Under Rule 10 (2) the report of 
a commissioner is evidence, and any evi- 
dence recorded by a commissioner with~ 
out notice to the parties to the suit can- 
not be used as evidence at all. The 
order of the Court appointing a com~ 
missioner, without notice to the defen- 
dants is obviously without jurisdiction.” 


5. On the other hand learned 
counsel for the respondent has contend- 
ed that Order 26. Rule 18 only contem- 
plates the issue of a notice directing the 
opposite party to appear before the 
commission and the purpose is that the 
party should be informed about the ap- 
pointment of the commissioner, 

6. Order 26, Rule 18 contemplates 
a notice after the appointment of a com- 
missioner. There is no provision in the 
Code of Civil Procedure which bars the 


Court from issuing „a commission ex 
parte, The purpose is that as soon as 
commissioner is appointed the party 


should be intimated about the appoint- 
ment of a commissioner so that the pro- 
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ceedings before the Commissioner may 
not go ex parte and may not be in vio- 
lation of the rules of natural justice, 
If. therefore. instead of a court the Com- 
missioner informs the parties the notice 
given by him should be deemed to be 
sufficient compliance of O, 26, R, 18, 
Civil P, C. 

7. In Maroli Achuthan v, Kunhipa- 

(AIR 1968 Ker 28) it was leid 
that :— . 
„ “The presence of parties is impera~ 
tive under Order 26, Rule 18. Hence, 
there must be a direction by the court 
of which notice has to be given to the 
Parties or at least the Commissioner 
should issue notice to the parties calling 
upon them to appear for investigation. 
Though _there is no direction by the . 
court directing the parties to appear 
under Order 26. Rule 18, if notice is 
issued to the parties by the Commis- 
sioner, that will be substantial compli- 
ae mih the provisions of Order 26, 

e 18, 


8. In Totaram Ichharam Wani v, 
Dattu Mangu Wani, (AIR 1943 Bom 143) 
the Bombay High Court while consider 
ing the power of the Court to appoint 
an ex parte commissioner during an in- 
Junction proceeding held that the Court 
had power to appoint a commissioner 
and authorise him to dig up the orna- 
ments alleged to be in the defendants 


land 
9. In re P, Moosa Kutty, (AIR 
1953 Mad 717). it was laid down hae — 


~ “The object of the local investiga- 
tion is not so much to collect evidence 
which can be taken in Court but to ob- 
tain evidence which from its very 
peculiar nature can only be had on the 
spot seee, There is no provision that 
a commission could be issued only after 
notice has been issued to the defendant 
and, therefore, an order appointing the 
commissioner without notice to him and 
hearing him is not illegal and opposite 
to the provisions of Order 26, Rule 18,” 
' 10. The Commissioner having 
given notice of his appointment to the 
parties there was substantial compliance 
of the provisions of Order 26. Rule 18 
and the report of the Commissioner in 
these circumstances was admissible 
under Order 26, Rule 10, Civil P. C. 


. aL It would be material to men- 
tion that the report has been relied upon 
as @ corroborative evidence, Both the 
Courts have given concurrent finding of 
fact on- the basis of the oral evidence 
on record that the plaintiffs have been 
in possession and that the defendant 
had no title to the house in dispute. 
Even if the report. was not admissible 
the findings of the Courts below based 
on oral evidence are not vitiated by any 
error of law, I have been taken through 


seesccecsene 
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the record by the parties and I fully 
seg with the findings of the Courts be~ 
ow. 

. 12. The appeal. therefore, has no 
force and is accordingly dismissed with 
costs, 

Appeal dismissed, 
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Ramesh Kumar, Appellant v. Budh 
Ram Sharma and others, Respondents. 


Ex, Second Appeal No, 1231 of 1971, 
D/- 21-7-1972, against Judgment and de- 
cree of Inder Paul Singh, Addl, Dist. J., 
Bareilly, D/- 27-4-1971. 


Index Note :— (A) Civil P. C. (1908), 
Order 21, Rules 58. 63, 92, 2 (2) — At- 
tachment of house in execution of money 
decree — Auction sale — Objection 
under Order 21, Rule 58 by son of J. D. 
rejected as collusive — Suit under O; 21, 
R. 63 without impleading auction pur- 
chaser — Compromise decree in suit not 
binding on auction purchaser — Sale 
must be confirmed — Adjustment out- 
side court without notice to auction pur- 
chaser — Court should not recognise it. 


Brief Note:— (A) In execution of 
money decree obtained by A against B, 
the house of B was attached in October 
1967. The sale was advertised for 23-9- 
1968. On 21-9-1968 the objection under 
Order 21, Rule 58, Civil P, C. was filed 
by C, the son. of the judgment debtor B. 
There was no satisfactory explanation 
on record why the objection was so much 
delayed, The executing court, however, 
did not stay the execution sale. The 
sale was held on the day fixed. that is 
on 23-9-1968 and the highest bid was 
that of D which was accepted by the 
court on 25-9-1968. The objection of C 
under Order 21, Rule 58 was disallowed 
by the executing court on 14-4-1970. 
Before the sale could be confirmed by 
the court C filed a suit under Order 21, 
Rule 63 for declaration of his title in 
the house sold. To this suit only the 
judgment-debtor. B and the decree« 
holder A were impleaded as defen- 
dants. The auction purchaser D was not 
made a party. On opposition of C the 
attempt by D. the auction purchaser. to 
be impleaded gs defendant failed. The 
suit was decided in terms of the com- 
promise on 20-10-1970 by which the title 
of C to the house sold in execution of 
the decree was recognised. While the 
said suit was pending the judgment deb- 
tor paid the decretal amount to the de- 
cree-holder and that payment was duly 
certified by the executing court by an 
order dated 8-8-1970 but as the sale had 
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not been confirmed by the Court by that 
time. it was further ordered that the 
certification would not prejudice the rights 
of the auction purchaser, if any. ac- 
quired under law. Thereafter by an 
order dated 21-12-1970 the executing 
court struck off the execution in full 
satisfaction and set aside the sale dated 
23-9-1968, D. the auction purchaser, 
filed an appeal against the said order 
which was allowed and the sale in his 
favour was confirmed by the lower ap- 
Pellate court by its order dated 27-44 
1971. On second appeal by C: 


_ Held (1) the rule that the interest? 
of the auction purchaser was represent= 
ed by the judgment-debtor in the suit 
filed under Order 21, Rule 63 ought not 
to be extended to the facts and circum~ 
stances of the case. (Para 8) 


(2) that as the judgment-debtor B 
could not represent the interest of the 
auction purchaser D anything decided 
in the suit would not affect the rights 
of the auction purchaser D. There- 
fore. so far as the auction-purchaser 
was concerned, the original order under 
Order 21, Rule 58 disallowing the claim - 
of C would remain conclusive. Any ad~ 
justment or arrangement by compromise 
after the execution sale had taken place 
without the auction purchaser being 
made a party to the suit and arrived at 
behind his back ought not to bind him. 
An executing court ought not to grant re- 
cognition to any adjustment come to out 
of court when a sale had been effected 
and third party’s interests intervene. 
AIR 1931 PC 33, Followed, (Para 9) 

(3) that a sale held in execution of 
a decree cannot be set aside unless the 
executing court allows any objection 
grounded on the provisions of either 
Rule 89 or 90 or 91. The Amendments 
made locally to Rules 92 and 58 (2) of 
Order 21 had not changed the law radi- 
cally. Those amendments made explicit 
what was hitherto implicit. AIR 1956 
Madh Bha 226 held to be no longer good, 
law in view of AIR 1967 SC 608, 

(Para 10) 

(4) that the auction purchaser D 
was a necessary party to the suit filed 
by the objector claimant C under 
Rule 63 and he having not been made a 
party for which the objector-claimant 
C himself was to be blamed the deci- 
sion of the executing court under R. 58 
Temained conclusive and the sale in his 
favour must be confirmed and made 


absolute. (Para 12) 
Cases Referred: Chronological Paras 
AIR 1967 SC 608 = (1967) 2 SCR 


77, Janakraj v. Gurdia] Singh 


. 10, 11 
AIR 1957 Andh Pra 61 = 1956 
Andh LT 1010.(FB), M. Chim- 
piramma v. Pabbisetti Subra- m 
manyam 4 
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AIR 1956 Madh Bha 226 = 1956 
Madh BLJ 1077. Keshav Nara- 
yan v. Ghasi Ram 

AIR 1955 All 49 = 1955 All LJ 79 
(ŒB), Mst. Suraj Dei v, Gulab 


Dei 
AIR 1939 All 728 = 1939 All WR 
o aa Ummar v, Ab- 
AIR 1931 PC 33 = 58 Ind App 50. 
Nanhey Lal v. Umrao Singh 
AIR 1922 Pat 63 = 3 Pat LT 506, 
Kali Dayal v. Umesh Prasad 
(1905) ILR 28 All 41 = 2 All LJ , 
491, Ghasi Ram v. Mangal mhend 4 
(1904) ILR 26 All 447 = 1 All 


4, 10 


g 


65 (FB), Gulzari Lal v. ae : 
ram. 4 
R. R. Agrawala. for Appellant; 


Ashoke Gupta, for Respondent, 


JUDGMENT :— This second appeal 
purporting to be under Section 47 of the 
Civil Procedure Code is by Ramesh 
Kumar who had filed an objection under 
Rule 58 of Order XXI, Civil Procedure 
Code questioning the attachment of a 
house in execution of a simple money de- 
cree in favour of Narendra Deo against 
Jai Jai Ram. 


2. The objection under Rule 58 
of Order XXI was that the objector and 
mot the judgment-debtor was the owner 
of the house attached. This objection 
‘was preferred on 21-9-1968. The ex- 
ecuting court. however. did not stay the 
execution sale which had been already 
advertised to be held on 23-9-1968, The 
sale was held on the day fixed, that is 
on 23-9-1968, and the highest bid was 
that of Budhram Sharma which was 
accepted by the court on 25-9-1968. 
The objection of Ramesh Kumar under 
Rule 58 of Order XXI was disallowed 
by the executing court on 14-4-1970. 
Before the sale could be confirmed by 
the court Ramesh Kumar filed a suit 
under O. XXI, R. 63 for declaration of 
his title in the House sold. To this 
suit only the judgment-debtor and the 
decree-holder were impleaded as defen- 
dants, The auction purchaser Budhram 
Sharma was not made a party. On op- 
position of Ramesh Kumar the attempt 
by Budhram Sharma, the auction pur- 
chaser, to be impleaded as defendant 
failed. There was a compromise between 
the parties and the suit was decid~ 
ed in terms of the compromise on 20-10< 
1970 by which the title of Ramesh 
Kumar to the house sold in execution 
of the decree was recognised. 

It appears while the said suit was 
pending the judgment- debtor -paid the 
decretal amount to the decree-holder 
and that payment was duly certified by 
the executing court by an order dated 
8-8-1970 but as the sale had not been 
confirmed by the court by that time, it 
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was further ordered that the certifica- 
tion would not prejudice the rights of 
the auction purchaser, if any, acquired 
under law. Thereafter by an order 
dated 21-12-1970 the executing court 
struck off the execution in full satisfac- 
tion and set aside the sale dated 23-9- 
1968. .Budhram rma, the auction 
purchaser, filed an appeal against the 
said order which was allowed and the 
sale in his favour was confirmed by the 
lower appellate court by ifs order dated 
27-4-1971. It is against this order that 
Ramesh Kumar the objector claimant 
has come up in appeal. 


3. The main question which falls 
for determination in this appeal is whe- 
ther the decree passed in favour of the 
appellant Ramesh Kumar in the suit fil- 
ed under Rule 63 of Order XXI will 
result in an automatic cancellation of 
the sale in execution of the decree and 
for that reason the sale in favour of 
Budhram Sharma, the auction purchaser, 
was liable to be set aside, The two 
courts below have differed on this ques- 
tion, The executing court held that the 
objector Ramesh Kumar having estab- 
lished his title to the house attached in 
execution in the suit under Rule 63 of 
Order XXI the sale held in execution 
automatically failed and was liable to 

set aside. The lower appellate Court 
held that there being no objection under 
Rules 89-91 of Order XXI to set aside 
the execution sale, no choice was left 
with the court but to confirm the sale 
inasmuch as Budhram Sharma, the auc- 
tion purchaser, not being a party to the 
suit under Order XXI, Rule 63 the order 
of the executing court disallowing the 
objection under Rule 58 of Order XXI 
remained conclusive in his favour and 
the sale was liable to be confirmed, 


4, Sri Rajaram Agarwal, learned 
counsel appearing for the appellant. rely- 
ing upon the provisions of the relevant 
rules of Order XXI as amended by our 
High Court submitted that the objection 
of the appellant under Rule 58 of 
Order XXI would stand allowed, the 
appellant having succeeded in the suit 
under Rule 63 of Order XXI, and the 
very basis. that is the attachment of the 
house which led to the sale in execu- 
tion. having disappeared, no further 
question arose of the confirmation of 
the sale. Reliance was placed by the 
learned counsel on the decision of a learn- 
ed Single Judge of the Madhya Bharat 
High Court in the case of Keshav Narain 
v. Ghasi Ram, AIR 1956 Madh Bha 226. 
Learned counsel assailed the view taken 
by the learned Judge of the court below 
that the auction purchaser is a neces- 
sary party in a suit under Rule 63 of 
Order XXI and if he was not impleaded 
in such a suit the decree passed in the 
suit would not be binding on him and 
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he was entitled to have the sale con- 
firmed in his favour there being no 
objection under Rr, 89-91 of O. XXI. as 
legally erroneous. Relying upon a deci- 
sion of the Patna High Court in Kali 
Dayal v. Umesh Prasad, AIR 1922 Pat 
63 the learned counsel urged that the 
auction purchaser is the representative 
of judgment-debtor and will be bound 
by previous litigation between judgment~ 
debtor and a third person, hence the 
auction purchaser would be bound by 
the decree in the suit filed by Ramesh 
Kumar under Rule 63 of Order XXI 
wherein it was declared that Ramesh 
Kumar was the owner of the attached 
house and not the judgment debtor Jai 
Jai Ram, 


It was further urged that the conse- 
quence of the decree in that suit was 
that the objection of Ramesh Kumar 
under Order XXI. Rule 58 stood allow- 
ed and the house stood released from 
attachment, the subsequent sale held in 
execution, therefore fell through. In 
support of the proposition that an auc- 
tion purchaser at a sale held in execu- 
tion of a simple money decree is a re~ 
presentative of the judgment-debtor the 
learned counsel cited Gulzari Lal v. 
Madhoram. (1904) ILR 26 All 477 (FB); 
M. Chimpiramma v. Rabbisetti Subra- 
manyam, AIR 1957 Andh Pra 61 (FB) 
and Mst. Suraj Dei v. Gulab Dei, AIR 
1955 All 49 (FB). On the strength of a 
decision of Division Bench of this Court 
fn the case of Ghasi Ram v, Mangal 
Chand, (1905) ILR 28 All 41 the learned 
counsel submitted that to a suit by a 
claimant to establish that the property 
attached belonged to him only the de~ 
cree-holder would be a necessary party. 


5. Sri Ashok Gupta, learned 
counsel appearing for the respondent 
Budhram harma, auction purchaser, 


submitted that a sale once held in ex- 
ecution of a decree must be confirmed 
unless on an inquiry by the executing 
court any objection grounded on R. 89 
or 90 or 91 of Order XXI. Civil Proce- 
dure Code is allowed. Reliance was 
placed on a decision of the Supreme 
Court in the case of Janakraj v, Gurdial 
Singh, AIR 1967 SC 608. He further 
urged that the objection of Ramesh 
Kumar under Order XXI, Rule 58, Civil 
. C, having been disallowed and the 
attached house having been found in 
possession of the Judgment-debtor there 
could be no impediment in the sale be- 
ing held on the date advertised and 
thereafter confirmed as required by the 
law. It was submitted that the order of 
the executing court disallowing the 
objection of Ramesh Kumar under 
Order XXI, Rule 58 of the Civil Proce- 
dure Code was conclusive in favour of 
the auction purchaser and he not having 
been impleaded as defendant in the suit 
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under Rule 63 of Order XXI as a neces- 
sary party, would not be bound by the 
decree in that suit. Sri Gupta refuted 
the contention of the appellant that the 
auction purchaser being a representa- 
tive of the Judgment-debtor will be 
bound by the decree in the said suit, 


Sri Gupta did not controvert the 
Jaw laid down by the Full Benches of 
the different High Courts cited by the 
learned counsel for the appellant. and 
conceded that for certain purposes de- 
pending on the facts and circumstances 
of each case an auction purchaser would 
be a representative of the judgment~ 
debtor as the right and interest of the 
judgment-debtor in the property pur- 
chased by him at an auction sale will 
vest in him but submitted that this 
tule of law cannot be said to be of uni- 
versal application to all circumstances 
and would not be attracted to the facts 
of the instant case where the rejection 
of the claim of Ramesh Kumar under 
Rule 58 of Order XXI was on account of 
a finding that Jai Jai Ram judgment- 
debtor, who is father of Ramesh Kumar, 
the objector-claimant, colluded with his 
son and the decree in the suit subse~ 
quently filed by Ramesh Kumar under 
R. 63 of O. XXI not being on merits 
but passed on a compromise between 
the father and son, the decree-holder 
having consented to the compromise as 
he had no interest left having been paid 
the amount of the decree. It was point- 
ed out that Ramesh Kumar opposed the 
application of the auction purchaser to 
be impleaded as a defendant in the suit 
and the main ground on which the 
court rejected the application of the 
auction purchaser was that the parties 
to the suit had compromised which com- 
promise only remained to be verified and 
at that stage impleading of any third 
party would unreasonably and unneces~ 
sarily delay the decision of the suit. 


In this connection it was further 
urged that the rights of a third party, 
that is the auction purchaser, having be~ 
come involved any compromise or adjust- 
ment between the decree-holder the 
judgment debtor and the objector-clai- 
mant ought not to have been sanctioned 
by the court, and the sale could not be 
set aside on the basis of a compromise 
decree as it would affect the auction 
purchaser’s interest, Reliance was placed 
on a decision of the Privy Council in the 
case of Nanhey Lal v. Umrao Singh, 
AIR 1931 PC 33. Sri Gupta also con- 
tended that the objector-claimant Ramesh 
Kumar and the judgment debtor Jai Jai 
Ram, being son and father there was 
every likelihood of collusion between 
them to save the property and it appears 
that they satisfied the decree by pay- 
ment outside the court and then obtain- 
ed a compromise decree in the suit under 
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Rule 63 of Order XXI and in such cir- 
cumstances the rule that an auction pur~ 
chaser is representative of a Judgment- 
debtor will not apply. The observations 
made by Allsop, J. in the case of Moham- 
mad Ummar v. Abdul Ghani, AIR 1939 
All 728 to the effect that there are many 
eases where the judgment-debtors have 
very little property against which the 
decree-holders can proceed and are inte~ 
rested merely -to save the properties 
attached, because. if those are saved, 
there is no other method by which the 
decree-holders can proceed against them 
and in such cases there may be collusion 
between them and the claimants, 


6. Before I examine the niceties 
of the questions arising from the able 
arguments of the learned counsel for 
the respective parties, I think it neces 
sary to notice some of the salient features 
fn the case which may be helpful in rey 
solving the controversy in this appeal. 


T. From the record if appears 
that an order for attachment of the 
house in dispute was passed by the ex4 
ecuting court on 17-10-1967 and the at=- 
tachment ectually was effected within a 
few days of the said order. Then on 
7-8-1968, ten months later, the terms of 
the proclamation for sale were settled 
and the sale was advertised for 23-9+ 
1968. It was on 21-9-1968 almost about 
11 months after the attachment and 
more than a month after the sale pro« 
clamation that the objection under 
Order XXI Rule 58, Civil Procedure 
Code was filed by Ramesh Kumar, the 
son of the judgment debtor Jai Jai Ram. 
There is no satisfactory explanation on 
record why the objection was so much 
delayed. Under Rule 58 of Order XXI 
a court may refuse to make investiga- 
tion where it considers the claim or 
objection as designedly or unnecessarily 
delayed. However, the executing court 
decided to investigate claim raised in 
the objection but did not think it fit to 
stay the sale though a prayer to that 
effect was made by the claimant-objec- 
tor. The sale was allowed to be held on 
23-8-1968. the date advertised. The 
order of the executing court dated 14-4- 
1970 disallowing the objection under 
Rule 58 shows that on the evidence the 
court was (not?) even prima facie satis- 
fied about the genuineness of the claim 
and observed that the delayed claim ap 
peared to be collusive. 


It is not clear from the record whe- 
ther a notice was sent to the auction 
purchaser Budhram Sharma. who by that 
time had come upon the scene. On 8-54 
1970 the suit under Rule 63 of O. XXI 
was filed by Ramesh Kumar without 
impleading Budhram Sharma, the auc- 
tion purchaser. Then on 8-8-1970 an 
application was filed before the execut- 
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ing court for certifying the payment of 
the decretal amount to the decree-holder 
outside the court and the executing 
court passed an order certifying the 
payment but without prejudice to the 
rights of the auction purchaser, if any, 
acquired under law. ‘Then an applica 
tion was made in the suit by all the 
parties, that is the objector-claimant, 
who was the plaintiff, the judgment~ 
debtor and the decree~holder, who were 
the two defendants, for recording a com-~ 
promise in the suit. It was at that stage 
that Buddhram auction purchaser ap- 
plied to be impleaded as a defendant to 
the suit, On the opposition of Ramesh 
Kumar, the plaintiff. the application of 
auction purchaser was rejected mainly 
on the ground that the suit was about 
to be compromised and a third party’s 
intervention at that stage was not pro- 
per, On 20-10-1970 the suit was decreed 
in terms of the compromise. One of the 
terms was that Ramesh Kumar the 
plaintiff, would continue to be the owner 
of the house attached in execution of 
the decree, On 28-4-1971 the sale was 
confirmed, 


8. Considering the relationship 
between the objector-claimant and the 
fudgment-debtor, the great delay in 
preferring the objection under Rule 58 
of Order XXI and the manner in which 
the suit under Rule 63 was compromised 
go a long way in support of the submis- 
sion of Sri Gupta that there was always 
an apprehension of collusion and may be 
actually there was collusion as appeared 
to the executing court while disallow~ 
fing the objection under Rule 58, though 
there may not be any positive evidence 
to that effect, therefore, the rule that the 
interest of the auction purchaser was 
represented by the judgment-debtor in 
the suit filed under R. 63 of O. XXI 
ought not to be extended to the facts 
and circumstances of the instant case. 
As far as the decree-holder was con- 


cerned he had been paid off outside 


the court. He thus had no interest in 
Tealisation of his decretal amount from 
the sale proceeds deposited in court. he 
having got his money that was due to 

It would remain no longer his 
worry to see that the execution sale is 
confirmed. In such circumstances he 
could agree to any arrangement arrived 
at between the father and son about the 
attached house, 

The judgment-debtor having paid 
the decretal amount outside the court 
would naturally become interested in 
getting the auctioned house back to the 
family and the only best and most con- 
venient way was to concede to the claim 
of his son. In a way the judgment- 
debtor’s own interest impelled him to 
be adverse to the interest of the auction 
purchaser, Here the judgment-debtor 
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was interested always not to oppose the 
claim of the objector, The whole claim 
was, therefore, one which was ripe for 
collusion. In the particular circum~ 
stances of the case, I think, it was the 
duty of Ramesh Kumar to  implead 
Buddhram Sharma, the auction pur- 
chaser, as a defendant to the suit filed 
under Rule 63, When Buddhram Sharma 
on his own initiative came before the 
court, the plaintiff Ramesh Kumar in- 
stead of welcoming the move opposed, 
it. He cannot now be heard to say that 
as an auction purchaser Buddhram 
Sharma would be bound by the com- 
promise decree in the suit when the 
title in his favour is not founded on any 
finding arrived at after a genuine and 
bona fide contest. 





9. In my judgment the com- 
promise in the suit filed under Rule 63, 
on which the title of Ramesh Kumar is 
founded, would not stand on a better 
footing than such a compromise arrived 
at without notice to the auction pur- 
chaser before the executing Court dur- 
ing the investigation of the objection 
under Rule 58. Rule 63 itself provides 


that subject to the result of the suit the - 


order made under Rule 58 shall be con- 
clusive. It is well settled that a decree 
in a suit would bind only the parties to 
that suit. Having held above that in so 
far as the suit of Ramesh Kumar under 
Rule 63 was concerned, in the facts and 
circumstances of this case, the judg- 
ment-debtor could not represent the in- 
terest of the auction purchaser, anyth- 
ing decided in the suit would not affect 
the rights of the auction purchaser. 
Therefore, so far as the auction pur- 
chaser’s interest goes, the original order 
under Rule 58 disallowing the claim of 
Ramesh Kumar will remain conclusive. 
Any adjustment or arrangement by com- 
promise after the execution sale had 
taken place without the auction pur- 
chaser being made a party to the suit 
and arrived at behind his back ought 
not tobind him.’ An executing Court as 
held in AIR 1931 PC 33 (Supra) ought not 
to grant recognition to any adjustment 
come to out of Court when a sale had 
been effected and third party’s interest 
intervenes, In that view of the law it 
appears to me that the certification of 
the payment outside the Court on 8-8- 
1970 ought not to have been made by 
the executing Court as the sale had al- 
ready been held two years earlier and 
the interest of Buddhram Sharma the 
auction purchaser, had intervened, How- 
ever, that is not a question which should 
detain me longer in this appeal. 


10. Reverting to the main argu- 
ment of the learned counsel, appearing 
for the appellant. that the substratum. 
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execution proceedings stands, having 
been destroyed by the decree in the suit 
under Rule 63 of Order 21, the sale ipso 
facto fell through, I find great difficulty 
in accepting it. No doubt, the decision 
in the case of AIR 1956 Madh Bha 226 
(supra) fully supports the contention of 
the appellant, but the decision therein 
to my mind. would no longer be valid 
in view of the decision of the Supreme 
Court in the case of AIR 1967 SC 608 
(supra). As I read the judgment of the 
Supreme Court in the said case and as 
I appreciate the declaration of law made 
therein, I find that a sale held in execu- 
tion of a decree cannot be set aside un- 
less the executing Court allows any ob- 
jection grounded on fhe provisions of 
either Rule 89 or 90 or 91, The Supreme 
Court in paragraph 6 of the reported 
judgment pointed out certain exceptions 
as for instance where sale is held with- 
out giving notice to the, judgment-debtor 
or where the Court is misled in fixing 
the price or when there was no decree 
in existence at the time when the sale 
was held: leaving aside such cases or 
their like an execution sale can only be 
set aside when an application under 
Rule 89 or 90 or 91 of Order 21 has been 
successfully made, 


It was strenuously urged by Sri 
Agarwal for the appellant that the rule 
of law laid down by the Supreme Court 
in the case of Janakraj AIR 1967 SC 608 
will have no application where the pro- 
perties auctioned have been found not 
to belong to the judgment-debtor and in 
any case that rule will not apply in Uttar 
Pradesh in view of the Amendment made 
by the High Court in the relevant rules 
of Order 21. As to the first point of dis- 
tinction urged by the learned counsel I 
think the rule laid down by the Supreme 
Court will be attracted even to a case 
where the property sold in auction does 
not belong to the judgment-debtor. 
Rule 91 of Order 21 furnishes sufficient 
answer to this argument. It lays down 
that a purchaser at any such sale in ex~ 
ecution of a decree may apply to the 
Court to set aside the sale on the ground 
that the judgment-debtor had no sale- 
able interest in the property sold. There 
is thus a specific rule for setting aside 
of a sale at the instance of a purchaser 
who finds that the judgment-debtor had 
no saleable interest in the property sold. 
In the present case it was open to 
Buddhram Sharma to apply under R, 91 
if he found that the decree obtained by 
Ramesh Kumar in the suit under Rule 63 


prejudicially affected his rights but 
Budhram Sharma did not do so. Then 
how could the sale be set aside. There 


is no inherent power vested with the 
Court to set aside a sale on the ground 
that the judgment-debtor thad no sale- 
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lable interest in the property sold there 
being a specific provision for it in the 
Code under Rule 91 and a sale could be 
set aside on such a ground only at the 
instance of the auction purchaser. I 

ink the Court below rightly applied 
the ratio of the decision of the Supreme 
Court in the case of AIR 1967 SC 608 
(supra), 


11. I do not think the Amend- 
ments made locally to Rules 92 and 
58 (2) of Order 21 have changed the law 
radically. Those amendments make ex- 
plicit what was hitherto implicit. By 
the addition in sub-rule (2) of R. 58 
there had been a further elaboration of 
the power of the executing Court. Those 
amendments do not in any way make 
the law declared by the Supreme Court 
in Janak Raij’s case, AIR 1967 SC 608 
inapplicable in Uttar Pradesh, 


12. Much emphasis was laid by 
Sri Agarwala on the addition made to 
sub-rule (2) of Rule 58 which is to the 
effect that “in no case shall a sale be- 
come absolute until the claim or objec- 
tion has been decided”, The learned 
counsel contended that an objection 
stands decided only when finally the suit 
under Rule 63 is decided as the decision 
of the executing Court under Rule 58 is 
always subject to the result of such suit. 
The submission was that by law as it 
stands in Uttar Pradesh a sale will 
never stand confirmed if the decision in 
a suit under Rule 63 results in allowing 
the objection under Rule 58 as the con- 
clusiveness of the decision of the execut- 
ing Court under Rule 58 will stand des~ 
troyed. Sri Ashok Gupta for the auc- 
tion purchaser-respondent contended that 
the amendment of sub-rule (2) of R. 58 
prohibits the confirmation of a sale and 
prevents it becoming absolute until the 
claim or objection has been decided 
under Rule 58, that is to say that when 
a claim or objection has been filed under 
Rule 58 pending the investigation of 
which the sale is held, then as soon as 
the executing Court decides that claim 
or objection after investigation there re- 
mains no embargo on the power of the 
Court to confirm the sale and make it 
absolute. The Court is not to wait till 
the decision in the suit brought under 
Rule 63 by the claimant objector. 


I am inclined to agree with this 
construction and interpretation. Where 
a claim or objection is disallowed and 
the aggrieved party files a suit under 
Rule 63 which is ultimately dismissed, 
there will be no difficulty in confirming 
a sale held during the pendency of the 
investigation of the claim or objection 
under Rule 58. Where the suit of the 
aggrieved party under Rule 63 is decreed 
then the conclusiveness attached to the 
decision under Rule 58 will be destroy« 
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ed and if the auction purchaser was 
bound by the decree in the suit he can- 
not resist the successful claimant to take 
possession of the property sold: then the 
auction purchaser would be entitled to 
receive back the money deposited in 
Court by him or if withdrawn realise it 
from the judgment-debtor or decree- 
holder or from both as the case may be. 
But here in the instant case the auction 
purchaser was a necessary party to the 
suit filed by the objector claimant under 
Rule 63 and he having not been made 
a party for which the objector-claimant 
himself is to be blamed the decision of 
the executing Court under Rule 58 re- 
mains conclusive and the sale in his 
favour has rightly been confirmed and 
made absolute, 


13. _As a result of the discussion 
above, this appeal fails and is dismissed 
with costs, 

‘ i ¿© Appeal dismissed. 
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JUDGMENT:— This is a fenant’s 
appeal in which the judgment of the 
lower appellate Court has been assailed 
mainly on the ground that. the notice 
under - Section 106 of the Transfer of 
Property Act was invalid so far as the 
notice did not allow the period of thirty 
days to the defendant mentioned in the 
section, 


2. There is no dispute that the 
notice is dated 3L- 1-1967. There is also 
no dispute that this notice was received 
by the defendant on 7-2-1967. There is 
a mention in this notice Ext, 4 that the 
tenancy is being terminated with effect 
from 8th of March, 1967 and the tenant 
was directed to vacate the premises on 
9th of March. There is also no contro- 
versy that if 7th February, 1967, the 
date on which the notice was received 
by the tenant. and 8th March, 1967, the 
date on which the tenancy was terminat- 
ed. are included within the period of 
thirty days, then the notice was well 
within law as the period of thirty days 
was allowed, but if these two days or 
any of these days is excluded, then the 
time will fall short of the statutory 
period mentioned under Section 106 of 
the Transfer of Property Act and the 
notice will be certainly invalid, 

3. It has, therefore, to be seen 
as to whether the date on which the 
notice is received by the tenant and the 
date on which the tenancy is terminated 
are to be excluded or included while 
computing the thirty days mentioned in 
mages 106 of the Transfer of Proper- 
y AC 


4, The learned counsel for the 
appellant contended that Sections 9 and 
10 of the General Clauses Act would not 
apply to the facts of the case because 
the statute i.e. Section 106 of the Trans- 
fer of Property Act is in itself quite 
clear and the question of application of 
the above two sections of the General 
Clauses Act does not arise. Section 9 
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of the General Clauses Act says that If 
the period commences from a particular 
date and ends on a particular date. then 
the date from which it begins and the 
date to which it ends shall be excluded. 
At this stage, it will be necessary to 
refer to the wordings of Section 106 of 
the Transfer of Property Act which 
reads as below: 

"In the absence of a contract or 
local law or usage to the contrary, a 
lease of immovable property for agri« 
cultural and manufacturing purposes 
shall be deemed to be a lease from year 
to year, terminable, on the part of either 
lessor or lessee, by six months’ notice 
expiring with the end of a year of the 
tenancy; and a lease of immovable pro- 
perty for any other purpose shall be 
deemed to be a lease from month to 
month, terminable, on the part of either 
lessor or lessee, by fifteen days’ notice 
expiring with the end of a month of the 
tenancy”, 

5. We are not concerned with 
the second part of Section 106 of the 
Transfer of Property Act and, therefore, 
it is not being quoted in this judgment. 

6. In 1954, by U, P. Amendment 
Act (XXIV), an amendment was made 
by this State in Section 106 of the Trans- 


fer of Property Act and the words ex- 


“piring with the end of a year of the 


tenancy” and ‘ ‘expiring with the end of a 
month of the tenancy” were excluded and 
the words “fifteen days’ notice’ were 
substituted for “thirty days’ notice”, 

Te Thus a plain reading of this 
section will show that the notice had tc 
be terminated by thirdy days. Thus the 
words “from” and “to” neither precede 
nor follow the time given in this section. 
In this view of the matter, I don’t think 
the provisions of Section 9 of the Gene- 
ral Clauses Act would apply to the facts 
of this case and the section has to be 
interpreted independently of the afore- 
said two sections of the General Clauses 
Act. Even Section 10 of the General 
Clauses Act too does not apply to this 
section. Applying the general principle of 
interpretation, it has to be seen as to 
what the Legislature meant by the words 
“by thirty Days”, There is no dispute 
that this High Court as well as other 
High Courts in a series of decisions have 
held that the period mentioned in the 
notice under Section 106 of the Transfer 
of Property Act must be a: clear period 
of fifteen days in other States and a 
period of thirty days in this State. In 
support of this contention, the case of 
Ghasi Ram v. Chaubey Mitra Sen, AIR 
1953 All 218 can be quoted 

8. Thus it is certain that a ten- 
ant must get thirty days’ clear notice as 
required under Section 106 of the Trans- 
fer of Property Act. If a tenant has 
to get thirty clear days of notice, then 
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la date on which the notice is received 
cannot be included as a clear day and, 
therefore, this would mean that the ten- 
ant is not getting thirty days’ clear 
notice. There may be large number of 
cases where a notice is served on the 
tenant at the end of the day or say in 
the evening at 6 p.m. In that case, if 
cannot be said that the date on which 
the notice is served is a clear day to be 
included within the period of thirty days 
mentioned in Section 106 of the Trans- 
fer of Property Act. There are other 
statutes interpreting the period of limita~ 
tion, It has been held in a number of 
cases that when a statute gave a clear 
number of days, a date on which the 
notice is received or act is done is gene~ 
rally excluded, 

9. On the Interpretation of Sta- 
tute by Maxwell, Tenth Edition, page 
35L we find: 

“Again when so many “clear days”, 
or so many days at least “are given to 
do an act, or “not less than” so many 
days are to intervene. both the terminal 
days are excluded from computation”, 


10. Similar view has been ex- 
pressed ïn “Legislation and Interpreta- 
tion” by Swarup at page 351 refer~ 
ring to a quotation from Halsbury’s Laws 
of England 2nd, Ed, Vol. 32. pp, 140 and 
205 which reads as below:— 

“When a period is fixed before the 
expiration of which an act may not 
done, the person for whose benefit the 
delay is prescribed has the benefit of the 
entire period and, accordingly, in com- 
puting it the delay from which it runs 
as well as the delay on which it ex- 
pires must be excluded”. 

11. These expressions also lend 
support to the view that if the date on 
which the notice is served is included 
then the tenant is not getting a clear 
notice of thirty days as required under 
Section 106 of the Transfer of Property. 
Act. : 
12. There are other cases where 
clear notice was required and the period 
of the notice or the act was included. 
The first case in this series is Commr. 
of Income-tax v, Ekbal & Co.. AIR 1945 
Bom 318. In this case. thirty days’ time 
was allowed on the notice. It was ob+ 
served as below:— 

“In my judgment expressions “with< 
in 30 days” and “not less than 30 days” 
are two quite different things, “Within 
30 days” is within two points of time 
one at which the period begins and the 
other at which it expires. On the other 
hand, “not less than 30 days” is outside 
these two points of time. There must 
be an interval of not less than 30 days 
and that means 30 days clear: see (1885) 
29 Ch D 204, The period must con~ 
tinue beyond the expiration of the stated 
time, Whereas “within” the stated period 
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must mean what it says, something less 
than the moment of expiration. In my 
opinion therefore, the notice is invalid 
and the question referred to must be 
answered in the negative”. 

13. In Rambharoselal Gahoi v. 
State of Madhya Pradesh. AIR 1955 Nag 
35, ten clear days were needed to expire 
between the notice of a resolution of 
no-confidence and the motion of no~ 
confidence. It was, therefore, held that 
there should be clear ten days and the 
first day was excluded, 

14. Similar view was taken in 
Anokhmal Bhurelal v. Chief Panchayat 
Officer, Rajasthan, (AIR 1957 Raj 388) 
where the rules required clear seven 
days for the election. 

15. Similar view was also taken 
fn Jai Bhagwan Sharma v, Matu Ram 
Bhola Ram, AIR 1964 Puni 135. 


16. There are two cases of the 
Calcutta High Court which appear to be 
direct on the point. The first is Suba« 
dini v. Durgacharan Lal, (1901) ILR 28 
Cal 118. In this case, the date on which 
the notice under Section 106 of the 
Transfer of Property Act was served was 
excluded and it was observed as below: 

“A third point is whether the de= 
fendant had 15 days’ clear notice to quit. 
The pleader for the appellant maintains 
that under Section 106, the defendants 
were entitled to 15 days’ notice but not 
to 15 clear days’ notice; and in support 
of this view he cites the following three 
English cases: Glassington v, Rawlins 
(1803) 3 East 406, Castle v. Burditt; (1790) 
D. G. E. 623 and Migotti v, Colvill; (1879) 
£ C. P. D. 233, The last of these is the case 
of a prisoner who was held entitled to 
be released on the 14th day of the period 
of 14 days’ imprisonment to which he 
had been sentenced. The same rule is 
observed in this country; but we do not 
think that the case of a prisoner can 
throw any light on the provisions of 
Section 106 of the Transfer of Property 
Act. Nor do we think that the English 
cases cited by the learned pleader for 
the appellant can assist us in any way 
in interpreting the provisions of that 
Section. In the absence of any Indian 
authorities to the contrary we must hold 
that the 15 days’ notice referred to in 
the section means 15 clear days, and 
we do not think that the terms of this 
section have been complied with by the 
plaintiff. In this case the plaintiff serv- 
ed his notices on the defendants on the 
16th Falgoon, and required them to quit 
the land on the 30th of the same month, 
so the defendants had only 14 clear days’ 
notice and the notice to quit is bad”. 

T. Similar view was taken in 
the other case of the Calcutta High 
Court Gobinda Chandra Saha v. Dwarka 
Nath Patita, AIR 1915 Cal 313 and it was 
held that the date on which the notice 
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was received being included, the tenant 
was not given fifteen days’ clear notice 
to vacate the premises, In this view of 
the matter, I think that applying the 
general principle, the notice to the ap- 
pellant did not comply with the provi~ 
sions of Section 106 of the Transfer of 
Property Act as clear thirty days’ notice 
was not given to the defendant to vacate 
the premises, 


18. As against this, the learned 


counsel for the respondent relied on a. 


Patna case, Mt. Natho v. Sital Prasad 
Sahu. AIR 1969 Pat 310. In this case, a 
Single Judge of the Patna High Court 
held that Section 9 of the General Clauses 
Act does not apply in interpreting Sec- 
tion 106 of the Transfer of Property Act 
and it cannot be said that this section 
requires exclusion of the date on which 
the notice was received. In this Patna 
ease, the earlier decisions of the Calcutta 
High Court were not considered. This 
point was also not considered as to whe- 
ther 15 days’ clear notice to which. under 
the law. the tenant was entitled had 
been given to him by the landlord. 
The only reasoning was that the word- 
ings of Section 106 of the Transfer of 
Property Act do not go to show that 
the day of the receipt of the notice 
could be excluded. If the tenant was 
required -to 15 days’ clear notice, the 
question remained in Patna case as to 
whether the exclusion of the date of 
the service of the notice meant clear 15 


days’ notice to the tenant and it 
appears that this point was not 
argued at the bar in the Patna 


case, nor the other cases were cited be~ 
fore the Hon’ble Judge who decided this 
ease, Jt should be noted here that the 
two Calcutta cases are Division Bench 
cases and the abovesaid argument has 
been discussed in both these cases, 


19. Some other cases were also 
cited by the learned counsel for the res- 
pondent. One of them is T. Nagappa v, 
T. C. Basappa, AIR 1954 Mys 102. In 
this case, the question before the Bench 
was about the computation of period for 
presentation of election petition and it 
was held that Sections 9 and 10 of the 
General Clauses Act had no application. 
This case is of no help in determining 
the point which is in issue in this case. 


20. The other case is Vishnu 
Bhatta Subraya Bhatta v. Domakkee, AIR 
1958 Ker 325. In this case, the question 
was about the interpretation of a debt 
in a mortgage bond. Therefore this case 
is also of no help in deciding the point 
in issue in this case. 


21, The other case cited was 
Krishna Chandra Sharma v, Ramgulam, 
AIR 1958 Madh Pra 295. In this case 
also, the question was about the inter- 
pretation of Section 10 of the General 
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Clauses Act, and this case does not help 
us in deciding the point in issue in the 
present case, 


22. The notice Ext, 4 was receive 
ed by the defendant sometime in the 
day on 7-2-1967. If 7th February. 1967 
as well as 8th March, 1967 are included 
In computing the period of thirty days, 
then and then alone the notice can be 
said to be valid. In my opinion, the 
date on which the notice was received 
has to be excluded and, therefore, ex- 
cluding that date- the defendant was 
not given clear thirty days’ notice. The 
result is that the defendant was nob 
given clear thirty days’ notice for vacat- 
ing the premises. The notice is, there= 
fore, illegal. On this notice, the plain- 
tiffs suit for ejectment cannot succeed. 


23. The appeal is, therefore, 
allowed with costs. The judgment and 
decree passed by the lower appellate 
Court are set aside and the ones passed 
by. the trial Court are restored. 

i oiai Appeal allowed, 
i à H 


' t 





AIR 1973 ALLAHABAD 158 (V 60 C 55) 
H. N. SETH, J, 


Qabool Singh, Petitioner v. Board 
of Revenue and others. Opposite Parties. 

Civil Misc. Writ Petn, No, 931 of 
1970, D/- 4-5-1972, 


Index Note: (A) Registration Act 
(1908), S. 17 (f) — Family arrangement 
already arrived at between the parties 
does not require registration as it does 
not create any interest in immovable 
property by itself. (Para 5) 

Index Note:— (B) Specific Relief 
Act (1983), S. 42 —- Declaratory decree 
—- Plaintiff has to show a subsisting 
right not only on the date of suit but 
also on the date of the decree, 

ara 11) 


(P 
Index Note:— (C) Specific Relief 
Act (1963), S. 42 — A relief, right to 
which accrued after filing the suit is not 
one which ought to have been claimed 
in the plaint, (Para 12) 
Cases Referred : Chronological Paras 

1963 RD 239, Ramji Lal v, Alim 
i 8 


ddin 
ATR 1955 All 683 = 1954 All LJ 
734, Mahant Indra Narain Das 
v. Ganga Ram Das 13 
ATR 1951 Nag 327 = ILR (1950) 
Nag 633. Abid Ali Khan v. The 
_. Secretary of State 12 
AIR 1948 Bom 396 = 50 Bom LR 
274, Meghaji Mohanji v. Anant 
Pandurang 13 


N. C. Rajvanshi. for Petitioner; 
Standing Counsel, for Opposite Parties. 
GP/HP/E124/72/GKO - 


1973 


ORDER:— Qabool Singh defendant 
No. 3, in a-suit under Section 229-B of 
the U. P. Z. A, & L, R. Act, has filed 
this petition praying that the orders 
passed by the Board of Revenue, Addi- 
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1970, 26th November, 1968, 10th May, 
1968 and 30th September, 1971 be 


quashed. 
In order to appreciate the contro- 
versy raised in this petition it would be 


convenient to state a short pedigree, 
which is admitted by the parties con- 
cerned, 


HANEY SINGH 


tional Commissioner Meerut, Assistant 
Collector Meerut dated 24th January, 
(contd. on col, 2) 





] 
Qabul Singh 


| 
d. 
Ram Pran Defdt. No. 3 


Pirthi. 
== Vidyawati (widow) 
| I 
Vijai Kumar | 


l l 
Surya Prakash Chander Pal 


(Defdt No. 4) (Defdt. 5) (Defdt. 6) l 
J | | i 
Shiksha - Bimla Kranti 
I PIF. 2 PIF, 3. 
Subhash 
Pif. No. 1 


Plaintiffs Subhash, Bimla and Kranti to 6 contested the same and plaintiff?s 
brought a suit under Section 229-B of name was not brought on the record. 
the U. P. Z. A. R. Act. claiming Accordingly the present suit was filed 





co-bhumidhari rights in respect of khata 
No. 197 and co-sirdari rights in Khata 
No. 355. It was claimed that the twa 
plots were the holdings of Prithi Singh 
who died before the enforcement of the 
U. P. Z. A. & L, R. Act. On his death, 
his widow Smt. Vidyawati inherited 
these plots and became bhumidhar of 


Khata No. 197 and sirdar of Khata No.. 


355. During the consolidation operations, 
three different chaks were prepared. 
One Chak was allotted to Smt. Vidya- 
wati, Qabool Singh, the petitioner got 
another Chak whereas defendants Nos, 
4 to 6 were allotted the third chak. Smt. 
Vidyawati died about six years back, 
leaving behind three daughters namely, 
Smt. Bimle, Smt. Kranti & Smt, Shiksha 
(mother of plaintiff No, 1). After the 
death of Smt. Vidyawati a litigation, in 
connection with the mutation of names 
in her place, took place between the 
three plaintiffs and defendants Nos. 3 to 
6. in which the parties compromised and 
entered into a family settlement. Infor- 
mation about this was given to the con- 
solidation authorities, by moving an ap- 
plication dated April 22, 1960. The Con- 
solidation Authorities, thereupon, made 
orders in accordance with the family 
settlement. According to that settlement 
plaintiffs share came to 5 Bighas 2 
Biswas and 10 Biswansis in area, Neces- 
sary entries in accordance with the fami- 
ly settlement were made in the revenue 
papers but due to oversight the family 
settlement was not given effect to in 
C. H. Form Nos. 41 and 45, However, 
the plaintiffs claimed that they had been 
in possession over the plots as per fami- 
ly settlement which is binding on the 
parties. After the death of Smt. 
Shiksha, mother of plaintiff No. 1. pro- 
ceedings for mutation of names in her 
place were again taken. Defendants 3 


claiming a declaration about plaintiffs’ 
bhumidheri and sirdari rights. 


2. The suit was contested by 
Qabool Singh. defendant No. 3. But de 
fendant No. 4 filed a written statement 
admitting the plaintiff’s case. Qabool 
Singh claimed that on the death of Smt. 
Vidyawati he alone succeeded to her in- 
terest under Section 172 of the U. P, Z. 
A. & L. R. Act and that he had been in 
exclusive possession over the plot in dis- 
pute. The plaintiffs in collusion with de- 
fendants Nos. 4 to 6 tried to get the name 
of Smt. Vidyawati recorded in revenue 
papers, He denied that any family 
settlement ever took place between the 
parties. If there was any such settle- 
ment, he was not bound by it. 


; 3. ‘The trial Court decreed the 
suit holding that there was a family 
settlement between the parties as alleg- 
ed by the plaintiffs, Defendant No. 3 
was party to it and the settlement which 
had been acted upon was binding upon 
him. , Qabool Singh went up in appeal. 
Additional Commissioner Meerut dismis- 
sed the appeal and confirmed the decree 
passed by the trial Court. Qabool Singh 
then filed a second appeal before the 
Board of Revenue and challenged the 
findings recorded by the two Courts 
below that there had been a compromise 
and that the family settlement had been 
acted upon by. the parties. It was con- 
tended that Qabool Singh did not thumb 
mark the compromise and in any case 
the compromise could not be looked into 
as the same had not been registered. It 
was further alleged on behalf of Qabool 
Singh that the mutation Court had found 
I _to be in possession over the plots 
in dispute and in any case. he matured 
his title to the land by adverse posses- 
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sion, He further claimed that the 
plaintiffs were out of possession and their 
suit for declaration of rights under Sec- 
tion 229-B of the U Z A&L R 
Act was barred on the principles con- 
tained in Section 42 of the Specific Re- 
lief Act, 


4, The Board of Revenue came 
fo conclusion that on the death of Smt. 
Vidyawati, succession to her interest, was 
governed by Section 172 of the U. Ze 
A, & L. R. Act as claimed by ekant 
ants. Although there is some confus 
sion in the order of the Board of Re« 
venue, the position has been made clear 
as per order dated 24th November, 1970 
passed on the review application. It, 
- however, held that both the Courts be- 
low concurrently found that the plain~ 
tiffs ‘were in possession over their share 
in yy of the family arrangement and 
as such they were entitled to retain that 
possession and to claim a_ declaration 
under Section 229-B of the U, P, Z A. 
& L. R. Act, i 


5. So far as the question, whe< 
ther there was a family arrangement be- 
tween the parties, is concerned, I find 
that the finding is based upon an ap- 
preciation of evidence produced in the 
case. The trial Court and the Additional 
Commissioner accepted the evidence and 
held that there was in fact a family ar-~ 
rangement which had been acted upon. 

s finding was binding upon the Board 
of Reverie and: it did not err in acting 
on the basis of that finding, Learned 
counsel for the petitioner urged that the 
revenue Court erred in relying upon the 
document incorporating family settle~ 
ment as the same had not been register- 
ed. It has been pointed out by the Addi- 
tional Commissioner that the family ar- 
rangement set up by the plaintiffs was 
an oral family settlement which did not 
require any registration, The compro~< 
mise filed by the parties before the Court 
merely stated the fact that a family 
settlement had already been arrived at 
between the parties earlier, It was not 
a document which by itself created an 
interest in immovable property. In the 
circumstances, no question of its regis- 
tration arose. In my opinion the view 
that as the compromise was merely a 
memorandum of facts already settled be- 
tween the parties. it did not require re~ 
gistration, is correct. Even if the plain< 
tiffs did not acquire any title to the pro~ 
perty in dispute by way of succession, 
they could still acquire the same by 
virtue of family settlement, 


6. Learned counsel for the peti- 
fioner then urged that even if it be taken 
thet the plaintiffs acquired some right 
by virtue of the family arrangement, 
they being out of possession of the plots, 
lest it and the defendants acquired the 


Qabool Singh v., Board of Revenue (H. N, Seth J} 


A.LR. 


same by adverse possession, The ob- 
servation made by Board of Revenue 
that the two Courts below had concur- 
rently held that the plaintiffs were in 
possession of their share in view of the 
family arrangement is apparently er- 
roneous. I have looked into the order 
passed by the learned Additional Com- 
missioner dated 10th of May. 1968. Al- 
though the Additional Commissioner has 
found that there was a family arrange« 
ment and the same was not vitiated by 
fraud. he has not recorded any finding 
about the person who has been in pos- 
session over the plots in dispute. The 
observation made by the Board of Re- 
venue that the Courts below have con- 
currently found that the plaintiffs have 
been in possession over the plots in dis~“ 
pute. therefore, is wrong on the face of 
it and petitioner’s review application for 
getting this apparent error corrected was 
wrongly rejected, 


T. Next question that arises for 
consideration is about the effect of the 
omission on the part of the Additional 
Commissioner and the Board of Revenue 
to go into the question as to which of 
the two parties has been in possession 
oe the plots in dispute and for how 
ong. 


8. Learned counsel for the petis 


Woner argues that in case the plaintiffs 


were out of possession over the plots in 
dispute, a suit for pure and simple dec- 
laration of Te under Section 229-B of 
the U. P, Z. A. & L, R. Act, will not be 
maintainable. Learned counsel for the 
plaintifis-respondents brought to my 
notice a decision of this Court in the 
case of Ramji Lal v, Alim Uddin, l (1963 
RD 239), in which it has been helr that 
provisions of Section 42 of the Specific 
Relief Act have no application to a suit 
filed under Section 229-B of the U. P. 
Z A, & L., R, Act, and that a suit for 
mere declaration of rights, under this 
section, is maintainable. He contends 
that so long as the plaintiffs succeed in 
establishing their title on the basis of 
the family settlement, the -relief for dec- 
laration cannot be refused on the ground 
that they have not been in possession 
over the plots in dispute. In the cir- 
cumstances, the fact that the Additional 
Commissioner and the Board did not re- 
cord a finding as to which of the two 
parties has been in possession over the 
plots in dispute, is immaterial. Follow- 
ing this decision I hold that in case it 
is held that plaintiffs were not in pos- 
session of plots in dispute their suit was 
not liable to fail merely on the ground 
that while claiming the declaration of 
their title under Section 229-B of the 
U. P. Z. A. & L. R. Act. they did not 
claim possession over the plots in djş- 
pute, ‘ 
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9. Learned counsel for the peti- 
tioner. however, urged that a finding 
about possession was necessary in order 
to determine the claim made by the de- 
fendant that title of the plaintiffs. if any; 
came to an end as the defendant has been 
fn adverse possession over the plot. In 
ease the plaintiffs lost title the suit under 
Section 229-B of the Zamindari Aboli- 
tion and Land Reforms Act was liable 
to fail in any case, not on the ground 
that the plaintiffs have failed to sue for 
possession but on the -ground that they 
have no right left in the property. The 
revenue Courts therefore, could not 
decide the suit without going into this 
question, 


10. Learned counsel for the 
plaintiffs-respondents, however, urged 
that this suit was filed within a period 
of six years from the date of alleged 
family settlement. and therefore, on the 
date of the suit no question of plaintiffs 
losing right by adverse possession could 
arise. In such suits the courts are con- 
cerned merely with the situation as if 
prevails on the date of the suit. Any 
subsequent change in situation cannot 
deprive the plaintiffs of a right to claim 
a declaration of their rights which were 
not lost on the date of the suit. If after 
fili the suit the situation changes and 
the plaintiffs lose their rights, which 
come to be vested in the defendant. the 
defendant will have to initiate other pro- 
ceedings for enforcing that right. I} 
was, therefore. ‘not at all necessary for 
the revenue Courts to go into the ques- 
tion as to which of the two parties has 
been in actual possession over the plots 
in dispute and whether the defendant 
acquired any rights by being in adverse 
Possession over them. Even if the re- 
venue courts have not gone into the 
question of adverse possession, their 
judgment. declaring the plaintiff's rights 
under Section 229-B of the U. P. Z. A. 
& L. R. Act, on the basis of family set- 
tlement. would stand. 


11. I am unable fo accept this 
submission. In order to obtain a decree 
for declaration of right. the plaintiff has 
to have a subsisting right not only on 
the date of the suit but also on the date 
when the decree is passed. It is true 
that Section 229-B of the U. P. Z A. 
& L. R. Act like Section 42 of the Speci- 
fic Relief Act, does not provide that a 
decree for declaration will not be grant- 
ed if the plaintiff who is out of posses- 
sion omits to claim possession, but it 
does not mean that even if he has lost 
his right after filing the suit. he can 
stil claim a declaration in its respect. 
In the circumstances, the suit could nof 
be effectively disposed of without going 
into the question as to which of the two 
parties has been in possession over the 
plots in dispute and whether the defends 
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ant perfected his right by adverse pos- 
session. 


12. In this connection learned 
counsel for the respondent relied upon a 
decision of the Nagpur High Court in 
the case of Abid Ali Khan v. The Sec- 
retary of State, (AIR 1951 Nag 327). In 
this case the estate of A. a Jageer Dar, 
‘was in possession of Court of Wards and 
B, claiming to be rightful holder of the 
Jagir sued for declaration that he and 
mot A was entitled to hold the estate and 
that the Management by Court of Wards 
was for and on his (B’s) behalf. During 
the pendency of the suit. the Court of 
Wards relinquished its possession. A 
question that, therefore arose for con- 
sideration was whether the suit for mere 
declaration without asking for possession 
was not hit by the proviso to Section 42 
of the Specific Relief Act. It was held 
that what proviso to Section 42 of the 
Specific Relief Act contemplates is the 
position obtaining on the date of the suit 
and not subsequently. In this view of 
the matter the suit was not hit by Sec- 
tion 42 of the Specific Relief Act. In 
my opinion this case has no application 
to the facts of the present case. Sec- 
tion 42 of the Specific Relief Act pro- 
vides that a decree for declaration sim- 
pliciter should not be granted in a case 
where the plaintiffs being in a position 
to claim a further relief omits to claim 
it, According to Nagpur High Court. the 
question whether the suit for mere dec- 
laration is barred by the provisions of 
Section 42 of the Specific Relief Act or 
not will depend on the fact whether on 
the date of the suit it was open to the 
plaintiff to claim a relief other than a 
relief for declaration which he omitted 
to claim. A relief. right to which, ac- 
crued after filing the suit, is not a relief 
which ought to have been claimed at the 
time of filing of a suit for declaration as 
cantemplated by Section 42 of the Speci- 
fic Relief Act. This case is no autho- 
rity for the proposition that the Court 
will grant a declaration of right even 
though subsequent to the filing of the 
suit the plaintiff has lost it, 


13. A view similar ta that taken 
by the Nagpur High Court has been 
taken by the Bombay High Court in the 
case of Meghaji Mohanji v. Anant Pan- 
durang, (AIR 1948 Bom 396) and by a 
Division Bench of this Court in Mahant 
Indra Narain Das v. Ganga Ram Das, 
(AIR 1955 All 683). For the reasons 
mentioned above the plaintiff-respondent 
cannot derive any advantage from what 
has been decided in these two cases, 

14, In this view of the matter, I 
am of opinion, that it was necessary for 
the revenue courts to have gone into the 
question whether the contesting defend- 
ant had been in possession over the plots 
in dispute and whether he matured his 
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title to them by adverse possession as 
claimed by him. The case could not 
have been decided without going into and 
recording a finding on this disputed ques- 
tion of fact. As stated above the ob- 
servations made by the Board of Re- 
venue that there is concurrent finding 
of fact to the effect that the plaintiffs 
have been in possession over the plots 
in dispute is on the face of it erroneous, 

the circumstances the petition 
succeeds. The order passed by the 
Board of Revenue dated 26th November, 
1968 is quashed. The Board of Revenue 
will now proceed to dispose of the se- 
cond appeal in accordance with law. In 
the circumstances of the case I direct 
the parties to bear their own costs. 


Petition allowed, 





AIR 1973 ALLAHABAD 162 (V 60 C 56) 
K. N. SRIVASTAVA, J. 
Lala Badri Prasad and others. Ape 
pellants v. Gouri Shanker and another, 
Respondents. 


Second Appeal No. 20 of 1961, D/- 
T against decree of Vishashwari 

Mathur. 2nd Addl. Civil J.. Kanpur, 
Dj- 30-8-1960. 

Index Note:— (A) Trans msfer of Pro- 
perty Act (1882), Ss. 2 (c) 55 (1) (b) 
and (5) (b) — Zamindar’s right of “Zare 
Chaharum” in U. P. to recover one- 
fourth of sale consideration of a house 
sold by “Riyaya” — Act does not affect 
such custom sipe application of the Act 
is saved by S. 2 (9 — (X-Ref:— (i) Evi- 
dence Act (i872), S. 13 — Gi) Custom 
(U. P.)). 


Brief Note:= (A) “Zare Chaharum” 
ig a customary right of antiquity men- 
tioned in Dastoor-deh? or Wajibulerz of 
the village. entitling the Zamindar to 
recover one fourth amount of the sale 
consideration of a house sold by 
“riyaya”. It is neither based on con- 
tract between the parties nor is an en- 
cumbrance but arises only when a sale 
ig effected and not otherwise and hence 
it is saved by clause (c) of Section 2 of 
the Transfer of Property Act, 1882, from 
the operation of Section 55 of the Act. 
The said right is not destroyed even by 
inclusion of the village within munici- 
pal limits. AIR 1927 All 605, Followed; 
AIR 1953 All 607. Distinguished. 

(Paras 5. 18) 

A “riyaya” has no saleable interest 
in a house in agricultural village but 
such right is given to him on the under- 
standing that if he leaves or abandons 
it, the Zamindar would get “Zare Chaha- 
rum”. This custom was acknowledged 
because in settling the house, the Zamin-~ 
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dar had to make certain investments and 
thus the custom matured into a legal 
force. It cannot therefore be said to be 
eithers unreasonable or opposed to law. 
AIR 1924 °PC 5, Rel. on; AIR 1955 All 59 
(FB), Referred; AIR 1931 All 552. Dis- 
tinguished, (Para 9) 
Index Note:— (B) Custom (U. P.) 
“Zare Chaharum” — 
Vendor as well as vendee are both lia- 
ble for payment of Zare Chaharum ir- 
respective of the fact whether they had 
Or not knowledge of the custom — 
Hence the payment can be recovered 
from either. (1901) ILR 23 All 209 & 
AIR 1922 All 370 & AIR 1941 All 173 
& 1967 All LJ 270, Rel. on. 
(Paras 15, 16) 
Cases Referred : Chronological Paras 
967 All LJ 270 = 1967 All WR 
(AC) 295, Shiv Dayal v. State 
of Rajasthan 14 
AIR 1955 All 59 = 1954 All LJ 
726 (FB), Ram Kishor Jaiswal 
v. Rai Bahadur B. Kavindra 
Narain y 
AIR 1953 AN 607 = 1953 AN LJ 
303. M. Amba Sahai v, Gonesh- 
war Babu Mehra 18 
ATR 1941 Ali 173 = 1941 AN LJ 
43, Radhey Shiam v. Nazir 


Husain 
AIR 1931 All 552 = 1931 All LJ 
429. Haji Abdul Shakoor v. 
Nand Lal 10 
ATR 1927 All 605 = 102 Ind Cas 
596, Sheo Shankar Dag v. Ram 
Tahal Koeri 18 
AIR 1924 PC 5 = 51 Ind App 37, 
Kumar Satya Narain Singh v. 
Raja Satya Niranjan Chakra- 


varti a 
AIR 1922 All 370 = 20 AN LJ 
ae ages Nath v. Datta Prasad 
12 
ison AiR 23 All 209 = 1901 All 
WN 61. Dhandai Bibi v, Abdur 
Rahman at 
1867 NWPHC 63 (FB), Heera Ram 
v. Raja Deo Narain Singh 1I 


. M. Verma, Rajeshji Verma. for 
Appellants; S. N. Misra and S. K. Tewari, 
for Opposite Party. 

JUDGMENT:— The facts giving rise 
to this appeal are as follows: 

2. The plaintiff-respondent was the 
Lambardar Zamindar of the village 
where the disputed property was situat- 
ed. He alleged that there was a custom 
in that village that when a ‘riyaya’ sold 
a house. the Zamindar got one-fourth 
of the sale consideration. Sri Ram. de- 
fendant No. 1, was in possession of a 
house as a ‘riyaya’. He sold the same 
to the contesting defendant appellants for 
Rs. 12,000/- and, therefore, by virtue of 
the custom, referred to above, the plaintiff 
was entitled to recover Rs. 3,000/- from the 
defendants. 
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24. Tho suit was contested by the 
vendess who denied the custom and stated 
that the plaintiff alone was not entitled to 
suc. Bar of limitation was also pleaded. It 
was further alleged that the contesting de- 
fendant-appellants were outsiders and were 
not bound by the custom and, as such, were 
not liable to pay the amount. 


3. The learned Munsif decreed the 
suit. Being dissatisfied, the defendant filed 
an appeal. The appeal was also dismissed 
by the lower appellate court. Being dissatis- 
fied, the defendant-appellants have filed this 
appeal. 


4. The first point which was argued 
in this appeal was that in order to prove 
that a custom has the force of law, it must 
be reasonable and not opposed to law and 
as this right to recover ‘zare chaharum’ was 
unreasonable and was opposed to law, there- 
fore, the plaintiff-respondent was not entitl- 
ed to claim a decree on the basis of the 
same. In support of the custom, the plain- 
tiff relied on a number of documents ard 
oral statements. The oldest document is the 
‘dastoor dehi. This custom came into force 
after the Transfer of Property Act was en- 
forced and, therefore, as provided under 
Section 2 (c) of the Transfer of Property 
Act, the custom in question was opposed to 
law and, as such, it was not binding on the 
parties. In this connection, reliance was 
placed on Sections 55 (1) (g), 55 (5) (b) and 
Section 55 (5) (d) of the Transfer of Proper- 
ty Act. Under Section 2, the Transfer of 
Property Act was not to affect the provisions 
of any enactment not repealed, the terms op 
incidents of a contract or constitution of 
property which are consistent with the pro- 
visions of the Act and are allowed by the 
law to remain in force; the right and liabi- 
lity arising out of a legal relation constitut- 
ed before the Act came into force or any 
relief in respect of any such right or liability 
and a transfer by operation of law save as 
provided by Section 57 of this Act. In orden 
to see as to whether clause (b) or clause (c) 
of Section 2 of the Transfer of Property 
Act applied to the facts of the case, it has 
to be decided as to whether the right to 
recover ‘zare chaharum’ is a custom or a 
contract. To my mind, it is a custom lost 
in antiquity and exercised as a right through- 
out because there was no contract between 
the seller and the buyer about the payment 
of any amount to the Zamindar out of the 
sale consideration. This right arose out of 
the custom which was mentioned in the 
‘Dastoor-e-Dehi’ or the ‘Wajibularz’. There- 
fore, sub-clause (c) of Section 2 of the Trans- 
fer of Property Act applied and the Trans- 
fer of Property Act would not affect such 
a custom. 


5. Section 55 (1) (b) lays down that 
the seller shall produce before the buyer fop 
his examination all documents of title relat- 
ing to the property which he has in his 
possession. Clause (5) of Section 55 lays 
down the duties and liabilities of a buyer. 
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Section 55 (5) (b) lays dovm that the buyer 
is to pay or tender the purchass moncy at 
the time of completing the sale and if thero 
is any incumbrances, he shall retain an 
amount equal to the incumbrances and pay 
it to the person entitled to the same. Tho 
tight to realise ‘zare chaharum’ cannot bo 
said to be an incumbrance. Encumbrance 
is a liability created on the property by the: 
owner which hes to be discharged from the 
property. The right to realise ‘zare chaharum’ 
is not such an encumbrance. It only arises 
when a sale is effected and not otherwise. 
Therefore, it cannot be said to be an en- 
cumbrance, and, therefore, Sec. 55 (1) (b), 
and Section 55 (5) (b) have no application, 
to the facts of this case. 


6. In Kumar Satya Narain Singh v. 
Raja Satya Niranjan Chakravarti, AIR 1924 
PC 5, a distinction was drawn as to what 
was a ‘family custom’ and a ‘local custom’. 
It was held that a local custom is binding on 
all persons in the local area within which it 
prevails, and differs entirely from a family 
custom, binding only on member of the 
family ag to rules of descent and so forth. 
In the instant case, the custom to realise 
‘zare chaharum’ is applicable to agricultural 
villages where the ‘riyaya? has no right to 
transfer his house which was in his occupa- 
tion for carrying out his agricultural occupa- 
tion. The notion behind such custom was 
that every inch of land belciged to the 
Zamindar and the ‘riyaya’ was only a licensee 
of the house in which he resided with no 
tight to transfer. He was to vacate the 
house when he abandoned the village. In 
such an agricultural village, a right was given 
to a ‘riyaya? by way of concession to trans- 
fer his house to a third person subject to his 
paying an amount out of the sale considera- 
tion to the Zamindar. This right to realise 
‘zare chaharum’ was based on the legai con- 
ception that in an agricultural village, a 
‘tiyaya’ had no right in his house except 
that of residence. 


7. In Ram Kishore Jaiswal v. Rai 
Bahadur B. Kavindra Narain 1954 All LJ 
726 = (AIR 1955 All 59 (FB) ), a Full Bench 
of this Court observed as below: 

“Before we deal with this question, we 
must point out that in our view the custom 
relied on is a most unreasonable custom 
under which the zamindar can claim not 
only a one-fourth share of the price of par- 
jauti land but also a one-fourth share of the 
price of the building that may have been 
put up on the land by the parjotdar and this 
he is entitled to get every time the house is 
sold. What was the origin of this custom 
we do not know. It may have something to 
do with the levy of chauth by the Marhattas 
on the fall of Moghul Empire.” 


8. Although this observation was 
made by the above Full Bench, the right to 
realise ‘zare chaharum’ was struck down not 
on the ground of unreasonableness but on 
the ground that the plaintiffs were proprie- 
tors and not entitled to realise ‘zare chaha- 
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tuw’. To my mind, it appears that as the 
law then stood, before the passing of the 
U. P. Abolition of Zare Chaharum Act, 1951 
(U. P. Act No. XXX of 1951), the law 
Courts did not refuse to decree such suits 
on the ground of unreasonableness but, on 
the other hand, all suits which came to law 
courts, the right to realise ‘zare chaharum’ 
was accepted and suits were decreed. 


9. The unreasonableness of the reali- 
sation of ‘zare chaharum’ has, therefore, to 
be judged in the light of the notion of law 
as it then stood and not as it is today. As 
observed above, the ‘riyaya’ had no saleable 
interest in the house. Therefore, when such 
a right was given to him, it was given on 
the understanding that the Zamindar will re- 
ceive one-fourth of the sale consideration of 
the house. After the agricultural ‘riyaya’ 
left the house or abandoned the village, it 
was the Zamindar alone who could settle that 
house to any other person and, therefore, 
this custora was definitely to the advantage 
of an agricultural tenant. It was possibly 
acknowledged because in settling the house, 
he had made certain investments and for 


this reason, this custom started and matured ` 


into, what we may call, a legal force. The 


right to realise “zare chaharum’ is, therefore, 


neither unreasonable nor opposed to law. 


10. - It was next argued that there is 
no mention in the plaint that the amount of 
‘zare chaharum’ was to be realised from the 
vendee nor there was evidence to that effect. 
The contention of the learned counsel for 
the appellants was that the defendant-appel- 
lants being outsiders and third party were 
not bound by the ‘wajibularz’. In support 
of this contention, reliance was placed on 
a Division Bench case of this court Haji 
Abdul Shakoor v. Nandlal, AIR 1931 All 
552. In this case, the suit was filed on the 
basis of contract and, therefore, it was held 
that Section 40 of the Transfer of Property 
Act would not apply to an application aris- 
ing out of a contract. This decision is, 
therefore, of no help in deciding the above 
point. 

1l. As against this, there are a num- 
ber of decisions in which it has been held 
that the vendee is also liable for the payment 
of ‘zare chaharum’. The first decision is 
Dhandai Bibi v. Abdur Rahman, (1901) ILR 
23 All 209. In this case, the Division Bench 
relied on a Full Bench decision Heera Ram 
v. The Hon’ble Sir Raja Deo Narain Singh, 
re NWPHCR 63 (FB) and observed as 

elow: 


“We construe the judgment of the Full 
Bench as deciding that in the case of a cus- 
tomary right to receive haq-i-chaharum where 
it does not appear that the zamindar’s right 
to a share of the purchase money is limited 
to a right to claim it from the vendor, the 
right can be enforced against the vendee 
also.” 

12. The other decision is Kedar Nath 
v. Datta Prasad Singh, 20 ALJR 646 = (AIR 
1922 All 370). In this case also, Heera 
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Ram’s Full Bench case was relied upon and 
it was observed as below: 

“A different consideration might arise 
in the case of a right arising out of contract 
between the Zamindar and occupier, but if 
the right is based on custom, then it has been 
held that it is the duty of the vendee to see 
that haq-i-chaharum is paid to the Zamindar. 
The vendee cannot get rid of his liability by 
merely proving that he has paid the whole 
consideration of the vendor. He ought to 
see that the one-fourth of the sale price ac- 
tually goes to the Zamindar. If the Zamin- 
dar had. not had his share, a joint decree 
should be passed against the vendor and 
the vendee leaving the matter to be 
decided in a subsequent suit. This has been 
followed in a number of cases by this Court. 
We may only refer to the case of Dhandai 
Bibi v. Abdur Rahiman, where it was pointed 
out that in the case of a customary right te 
receive Haq-i-charahum, where it did not ap- 
pear that the zamindar’s right to share of. 
the purchase money was limited to a right 
to claim it from the vendor alone, the right 
can be enforced against the vendee also.” 

13. The next case is Radhey Shiam 
y. Nazir Husain, AIR 1941 All 173. In this 
case also, it was held that the amount of 
“zare chaharum’ can be realised from the 
vendee as well. 

14. The last case cited is Shiv Dayal 
alias Din Dayal v. State of Rajasthan, 1967 
All LJ 270. In this case, it was observed 
as below: 

“The matter is concluded by authority. 
In Kedar Nath v. Datta Prasad Singh it was 
held that if the right to claim zar-i-chaharum 
is based on custom, then it is the duty of 
the vendee to see that haq-i-chaharum is paid 
to the zamindar and. the vendee cannot get 
tid of his liability by merely proving that he 
has paid the whole consideration of the ven- 
dor, for he ought to see that the one-fourth 
a the sale price actually goes to the Zamin- 


15. Therefore, the trend of the au- 
thority of this court has been that the vendor 
as well as the vendee both are liable for the 
payment of the ‘zare chaharum’. There is 
no mention in the ‘Dastoor Dehi’ that it 
could only be realised from the vendor and 
not the vendee. 


16. In this very connection, it was 
also argued that when the defendant-appel- 
lants have paid the amount to the seller, the 
amount of ‘zare chaharum’ could be well 
realised from him specially when the seller 
was the ‘riyaya’ knowing the custom. This 
argument too has no force in it. It is for 
the vendee to see that the ‘zare chaharum’ 
amount is paid to the Zamindar. He cannot 
be exonerated on the ground that he had 
paid the amount to his vendor or that he 
was an outsider. There is a clear mention in 
the plaint that there is a custom prevalent 
in the village that at the time of sale, the 
zamindar would get one-fourth of the sale 
consideration. It was not necessary, in view 
of the authorities referred to above, to men- 
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tion in the plaint that the vendee and the 
vendor were equally liable for the ‘zare cha- 
harum’ amount nor it was at all necessary 
to have proved it as a fact against the vendee 
when the law permitted the Zamindar to rea- 
lise it from both the vendee and the vendor 
or any of them. In view of the above au- 
thorities, the appellants cannot take shelter 
behind the plea that they were outsiders and 
that they had no knowledge of the custom. 
They were purchasing the house after making 
enquiries and on a cursory enquiry, they 
could have known this custom. Therefore, this 
plea too has no force in it. 


17. No argument was advanced on 
the question of the existence of this custom, 
Both the courts have held that from the oral 
and documentary evidence, it was proved to 
the hilt that there was a custom in the village 
that the zamindar will get ‘zare chaharum’ 
on sale of house by a ‘riyaya’. This finding 
in my opinion is correct and, therefore, right- 
ly it was not challenged in the second appeal. 


18. It was next argued that the vil- 
lage has been included in the Town Area 
and, therefore, the above customary right 
has been destroyed. In support of this con- 
tention, the learned counsel for the appel- 
lants relied on a Division Bench decision of 
this Court M. Amba Sahai v. Gopeshwan 
Babu Mehra, AIR 1953 All 607. In this 
case, it was held that there is a general pre- 
sumption of custom as to non-transferability 
of sites by Riyayas in an agricultural village 
and the same presumption would not apply 
to portions of the village which have ceased 
to be agricultural. In that case, it had to 





. In Sheo Shankar Das v. 
Ram Tahal Koeri, AIR 1927 All 605 it was 


This argu- 
ment too has, therefore, no force in it. 

19. In the result, the appeal fails, It 
is hereby dismissed with costs. 


Appeal dismissed. 
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JUDGMENT:— The facts giving rise to 
this appeal are as follows:— 

The defendants are tenants of the dis- 
puted property on. a monthly rent of Rupees 
18/-. The property originally belonged to 
one Kanhaiyalal who died in the year 1933. 
Raj Kumar Agrawal is said to be the son of 
Kanhaiyalal. Smt. Nanhi Bibi is the widow 
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of Kanhaiyalal. According to the plaintiff, 
Raj Kumar Agrawal was born seven months 
after the death of Kanhaiyalal and was the 
natural son of Kanhaiyalal. Whe property a 
dispute was sold by Smt. Nanhi Bibi to 
Smt. Tara Rani, plaintiff-respondent on 7-3- 
1967. It was then realised that the property 
belonged to Raj Kumar Agrawal who was 
the natural son of Kanhaiyalal. Raj Kumay 
Agrawal then executed another sale-deed on 
24-4-1967 in favour of Smt. Tata Rani. Smt. 
Yara Rani then served a notice on the de- 
fendants alleging that they were in arrears of 
rent and that their tenancy was terminated 
in accordance to Section 106 of the Transfer 
of Property Act. After this notice, the suit 
for ejectment and arrears of rent was filed. 


2. The suit was contested by the de- 
fendant-appellants on various grounds. The 
first ground was that no title and interest 
passed to the plaintiff in the disputed pro- 
perty by the sale-deeds. The second con- 
tention was that the notice under Sec. 106 
of the T. P. Act was invalid. The third 
contention was that a building stood on the 
land in dispute in 1950 which was an accom- 
modation as provided under the U. P. Tem- 
porary Control of Rent and Eviction Act 
(hereinafter referred to as ‘the Act’), and, 
therefore, no suit for ejectment of the de- 
fendant-appellants could be filed without 
complying with the provisions of section 3 
of the Act. In this very connection, it was 
also contended that admitiedly there was a 
building on this land which was constructed 
in 1959 and when the Act came into force, 
it was an. accommodation goverened by the 
Act. The other contention was that Smt. 
Nanhi Bibi had remarried another person 
after the death of Kanhaiyalal and that Raj 
Kumar Agrawal was the son born of the 
second husband of Smt. Nanhi Bibi and was 
not entitled to the property in dispute. All 
these contentions did not find favour with 
the trial Court and the lower appellate Court. 
The plaintiffs suit was, therefore, decreed. 
Being dissatisfied, the defendants have filed 
this appeal. 


3. The first contention of the learn- 
ed counsel for the appellant was that it wasa 
transferable and actionable claim and as pro- 
vided under Section 131 of the Transfer of 
Property Act, there being no notice of trans- 
fer of actionable claim in writing, the suit 
was not maintainable. Section 131 of the 
Transfer of Property Act reads as below:— 


‘Every notice of transfer of an action- 
able claim shall be in writing, signed by the 
transferor or his agent duly authorised in 
this behalf, or in case the transferor refuses 
to sign, by the transferee or agent, and shall 
state the name and address of the transferee.” 


4. “Actionable claim” has been de- 
fined under Section 3 of the Transfer of Pro- 
perty Act which reads as below:— 

“Actionable claim” means a claim to any 
debt, other than a debt secured by mortgage 
of immovable property op by hypothecation 
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or pledge of moveable property, or to any 
beneficial interest in moveable property not 
in the pcssession, either actual or construc- 
tive, of the claimant, which the Civil Courts 
recognise as affording grounds for relief, whe- 
ther such debt or beneficial interest be exis- 
tent, accruing, conditional or contingent.” 


5. Thus in order to apply Section 131 
of the Transfer of Property Act to the facts 
of this case, it has to be seen as to whether 
the sale of the house and the right of rea- 
lisation of rent from the tenant under the 
sale-deed was an actionable claim. Accord- 
ing to the learned counsel for the appellants, 
the right to realise rent from the defendant- 
appellants was an actionable claim because it 
was a debt which could be recovered from 
the tenant. In the instant case, there was 
no transfer of right to realise rent. Sec- 
tion 130 of the Transfer of Property Act 
provides the manner in which actionable 
claim can be transferred. In the instant case, 
there was a sale of the disputed property. 
By virtue of this sale, the plaintiff has claim- 
ed the rent which accrued after the sale. 
Therefore, in the instant case, even if the 
realisation of rent be taken to be an action- 
able claim, there was no transfer of the right 
of realisation of rent alone and, therefore, 
there was no need for a notice as required 
under = 131 of the Transfer of Pro- 
perty A 


6. oe 131 of the Transfer of 
Property Act has been enacted for the bene- 
fit of the Debtor. After an actionable 
claim is transferred in accordance with Sec- 
tion 130 of the Transfer of Property Act, the 
Debtor may have dealing with the original 
owner and he is estopped from having deal- 
ing with the original owner, the moment the 
transferor has a notice under Section 131 of 
the Transfer of Property Act. Actionable 
claim can be transferred only by execution 
of an instrument in writing signed by the 
transferor or his duly authorised agent, where- 
as under Section 54 of the Transfer of Pro- 
perty Act, “Sale” is a transfer of ownership 
in exchange for a price paid or promised 
or part-paid and part-promised. This pay- 
ment of price, in or in part or promis- 
ed is by the purchaser to the seller. The 
sale of a property of a value of more than 
Rs. 100/- has to be compulsorily registered, 
whereas, an actionable claim of any amount 
can be had d only by execution of an instru- 
ment. Thus the sale of a property and sale 
of an actionable claim are two different 
things and one has no relation with the 
other. As the transfer of an actionable 
claim is not done by a registered deed, there- 
fore, the notice under Section 131 of the 
Transfer of Property Act is necessary. In 
the instant case, the sale was of the entire 
property and not only the right of realisa- 
tion of rent. It was by virtue of the sale- 
deed that the purchaser i.e., the plaintiff-res- 
pondent claimed rent from the defendant-ap- 
pellants from a date subsequent to the date 
of the sale which is 24-4-1967. 
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7, A perusal of the notice Ext. 23 
would clearly show that arrears of rent were 
demanded from 24-4-1967. This further 
proves that the rent was being demanded on 
the right of ownership which has passed to 
the plaintiff-respondent by virtue of execu- 
tion of the sale-deed Ext. 18 which was exe- 
cuted by Raj Kumar Agrawal on 24-4-67. 
For the above reason, this argument has no 
force in it. 


8. The next contention of the Jearn- 
ed counsel for the appellants was that the 
sale-deed by Raj Kumar Agrawal in favour 
of Smt. Tara Rani was without considera- 
tion and by this sale-deed, no right and inte- 
rest passed to Smt. Tara Rani. This argu- 
ment has no force in it. Earlier Smt. Tara 
Rani had purchased this house from Smt, 
Nanhi Bibi on 7-3-1967. It was then dis- 
covered that Smt. Nanhi Bibi had no sale- 
able interest in this property. There was 
danger of a litigation between Smt. Tara 
Rani and Smt. Nanhi Bibi. Not only this, 
there was chance of Smt. Tara Rani prose- 
cuting Smt. Nanhi Bibi in a criminal court. 
Realising this, Raj Kumar Agrawal who was 
the owner of the property executed the sale- 
deed Ext. 18. He clearly mentioned in it 
that he would not like his mother to be in- 
volved in litigation and trouble and, there- 
fore, he agreed to execute the sale-deed of 
this property in favour of Smt. Tara Rani. 
It be known here that the sale consideration 
which Smt. Nanhi Bibi has received under 
sale-deed Ext. 17 was Rs. 10,000/-. Raj 
Kumar Agrawal acknowledged in his sale- 
deed Ext. 18 that he has received under sale- 
deed Ext. 17 Rs. 10,000/-- Raj Kumar 
Agrawal acknowledged in his sale-deed Ext. 
18 that he has received an amount of Rupees 
10,000/- earlier. Acording to the learned 
counsel for the appellants, this amount was 
nothing else than the amount which had 
been received by Smt. Nanhi Bibi. Even if 
it be so, it cannot be said that Raj Kumar 
Agrawal had executed the sale-deed without 
any consideration. Smt. Nanhi Bibi was en- 
titled to refund the sale consideration men- 
tioned in the sale-deed as she had no inte- 
test and title in the property. Instead of a 
suit being filed against Smt. Nanhi Bibi for 
the return of the sale-consideration which 
she had received. Raj Kumar Agrawal, hep 
son, to avoid all this litigation, admitted in 
the sale-deed that he had received the amount 
mentioned in the sale-deed. The above con- 
tention has, therefore, no force in it. 


9. In this very connection, the Jearn- 
ed counsel for the appellants contended that 
under Section 54 of the Transfer of Pro- 
perty Act, the word used is ‘price’ and not 
‘consideration’. He contended that if any 
thing other than cash was received as price, 
the document will amount to an exchange 
or a barter but not a sale-deed. This con- 
tention has no force in it. Raj Kumar Agra- 
wal admitted in his sale-deed Ext. 18 that 
he had received the price of the sale. There 
is no evidence that this admission was wrong 
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or actually Raj Kumar Agrawal had not re- 
ceived any consideration for executing the 
sale-deed Ext. 18. In this view of the mat- 
ter, the above argument has no force in it. 


10. The learned counsel for the ap- 
pellants next contended that the finding in 
the earlier suit which was filed by a sister of 
Kanhaiyalal against Smt. Nanhi Bibi would 
not operate as res judicata against the ap- 
pellnts who were not parties to that suit and, 
therefore, the finding of the learned lower 
appellate court that Raj Kumar Agrawal was 
the son of Kanhaiyalal after relying on the 
finding of the earlier suit as res judicata be- 
tween the present parties was wrong and il- 
legal. The lower appellate court has based 
his finding on two grounds. The first ground 
was acceptance of oral evidence of Smt. 
Nanhi Bibi that Raj Kumar Agrawal was 


born of Kanhaiyalal and his natural 
father after seven months of Kanhaiya- 
lal’s death, The second ground was 
that in the earlier suit, this mat- 


ter had been settled that Raj Kumar Agra- 
wal was son of Kanhaiyalal and the same 
cannot be agitated in this suit. Even if the 
second ground is not taken into considera- 
tion for the reasons it was attacked by the 
learned counsel for the appellants, this find- 
ing can be maintained on the first ground. 
According to the learned counsel for the ap- 
pellants, when one of the grounds failed the 
very foundation of this finding became 
shaky and, as such, this finding could not be 
acted upon. I do not agree with this con- 
tention. Even if the finding cannot be based 
on the principle of res judicata, there is evi- 
dence of Smt. Nanhi Bibi that Raj Kumar 
Agrawal was son of Kanhaiyalal and was 
born seven months after his death. This evi- 
dence of Smt. Nanhi Bibi was accepted by 
the trial Court. A finding based on the 
evidence cannot be said to be a perverse 
finding and, therefore, in this second appeal, 
the finding that Raj Kumar Agrawal was the 
son of Kanhaiyalal being based on legal and 
good evidence, cannot be disturbed. 


11. The evidence about the fact that 
Smt. Nanhi Bibi had married another person 
after the death of Kanhaiyalal is wholly un- 
trustworthy and it has been rightly rejected 
by both the courts below. The finding of the 
courts below that Smt. Nanhi Bibi did not 
marry any one after the death of Kanhaiya- 
lal and remained throughout as his widow is 
a finding of fact which too cannot be dis- 
turbed in this second appeal. 


12. The next argument about the 
notice under Section 106 of the Transfer of 
Property Act being defective has also no 
locus standi. It was primarily attacked on 
the argument based on the interpretation of 
Section 131 of the Transfer of Property 
Act. According to the learned counsel for 
the appellants, a reading of this section 
makes it clear that it was in the mind of 
the person who gave the notice that 
the provisions of Section 131 of the Trans- 
fer of Property Act had to be complied. I 
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have read the notice myself and it has also 
been read over to me by the learned coun- 
sel for the appellants. I have not come 
across any thing in the notice from which 
the above inference could be drawn. Tt 
was a simple notice demanding arrears of 
rent and terminating the tenancy. There is 
nothing in it to even indicate slightly that 
the person who gave this notice had in his 
mind the provisions of Section 131 of the 
Transfer of Property Act. 


13. The next question which has to 
be decided in this case is as to what was the 
property which was leased out to the defen- 
dants in the year 1957. It has come in evi- 
dence that there were boundary walls on 
three sides of the disputed land. There is 
the report of the Commissioner which has 
been marked Ext. 14 that the building stand- 
ing on the land had been fallen down and 
the materials had been auctioned. The Com- 
missioner Sri Vishwanath Prasad Agarwal 
who was appointed in the earlier suit be- 
tween the sister of Kanhaiyalal and Smt. 
Nanhi Bibi was examined as P. W. 3. He 
supported his abové report. The plaintiff's 
evidence has been believed by both the courts 
that there was no building on this land ex- 
cept the three boundary walls. This finding 
is based on evidence and, as such, it can- 
not be disturbed in the second appeal. 


14. Now the question arises as to 
Whether these boundary walls could go to 
make the disputed property an ‘accommo- 
dation’ as provided under Section 2 (1) of 
the Act. ‘Accommodation’ has been defined 
in the Act as below:— 


“ ‘Accommodation’ means residential and 
non-residential accommodation, any build- 
ing, or part of a building and includes— 

G) gardens, grounds and out-houses, if 


any, appurtenant to such building or part of- 


a building; 

Gi) any furniture supplied by the land- 
lord for use in such building or part of @ 
building; > 

Gii) any fitting affixed to such building 
or part of a building for the more beneficial 
enjoyment thereof, but does not include any 
accommodation used as a factory or for an 
industrial purpose where the business car- 
ried on in or upon the building is also leas- 
ed out to the lessee by the same transaction.” 


15. The word “building” has not been 
defined in the Act. There are’ a number of 
decisions in which the expressions “accom- 
modation” and “building” have been consi- 
dered. There are a number of decisions 
where the ‘building’ has been considered in 
relation to the U. P. Zamindari Abolition 
and Land Reforms Act, but we are not con- 
cerned with those decisions because they 
will not afford a guiding principle for deter- 
thining as to what a “building” would mean 
under the Act. - 

In Chandalal v. Ram Kishan, 
' ATR 1952 All 607, the question for conside- 
ration was as to whether an open Ahata 
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constituted a ‘building’ within the meaning 
of the Act. After considering the dictionary 


meaning of the words ‘accommodation’? and. 
‘building’, it was observed as below:— 


. “This shows that in the general sense a 
space of land should be covered by building 
and that mere wall or fence is not to be 
termed a building. That the word ‘building’ 
connotes a roofed structure within the mean- 
ing of the Act appears to be clear from the 
use of the word ‘includes’ in clause (a) of 
Section 2. Sub-clause (i) of clause (a) in- 
cludes within the definition of accommoda- 
tion, gardens, grounds and outhouses, if any, 
appurtenant to such building or part of a 
building. If compounds ‘had been intended 
to be considered as accommodation without. 
reference to any building situate in them, 
the word ‘includes’ would not have been used 
to bring them within the definition of Ac- 
commodation”. 


17. Similan views were taken in 
Mohd. Sami v. Shrimati Savitri Devi 1957 
All LJ 435 and Narayan Chand Dass v. 
Panna Lal, 1969 All LJ 229. 


18. In Ami Chand v. Ram Sharan 
Dass, 1969 All LJ 56, it was held that an ac- 
commodation must be inside a building having 
walls and a roof. Similar view was taken 
in Dhanwati Devi v. Khudavand Karim 
Jalley Jalafhu, 1971 All LJ 480 = (AIR 
1971 All 417). 


- 19. The above view that I have taken 
becomes all the more clear by a reading of 
Facials 1-A of the Act which reads as be- 
low:— 

“Nothing in this Act shall apply to any 
building or part of a building which was 
under erection or was constructed on op aften 
ist January, 1951.” 


20. The Act was enacted for the 
benefit of tenants of residential and non-resi- 
dential accommodation. It gives certain pri- 
vileges to the tenants from unauthorised and 
Ilegal ejectment. A reading of the Pream- 
ble of the Act would also clearly indicate 
that this Act was’ enforced on account of 
shortage of accommodation. This Act was, 
therefore, certainly meant for such accom- 
modation which has a roof over it whethen 
they were for residential or non-residential, 
purposes. In this view of the matter also, 
a land surrounded on three sides by boun- 
dary walls cannot be said to be an accom- 
modation within the meaning of the Act. I 
am, therefore, of the opinion that the above 
argument has no force in it. 


21. The other argument in this con- 
nection was that there was a construction on 
this land when the Act came into force and, 
therefore, the disputed property would be 
governed by the Act. This argument too 
bas no force in it because it has to be seen 
as to what was the property which was rent- 
ed to the defendants when the defendants 
took it on rent on a monthly rent of Rs. 18/-. 
There is definite evidence on the point that 
it was a vacant land and was taken on rent 
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for tethering cattle. There is also evidence 
that some time later on, the defendants ap- 
proached Smt. Nanhi Bibi that due to sun 
and wind, they were feeling trouble and they 
should be permitted to raise certain construc- 
tion which would be removed while vacating 
the land. In this view of the matter, the 
construction which the defendant raised sub- 
sequently, and that too of a temporary 
nature, would not make the disputed proper- 
ty an ‘accommodation’ within the meaning 
of the Act. 


22. The other argument of the learn- 
ed counsel for the apellants was that the dis- 
puted property was rented to the appellants 
for manufacturing purposes and the monthly 
rent was not settled. Tris argument too has 
no force in it. There is a clear finding by 
the lower appellate court that the accommo- 
dation was not let out for manufacturing 
purposes and that the monthly rent of the 
disputed property was settled. The word 
‘manufacture’ means at least changing the 
shape of a thing into another. According 
to the defendants, they have been drying 
husk on this land. There is evidence that 
they have rice mills on a land across the 
road. Drying of husk cannot be said to be 
a manufacturing process. In order to prove 
that it is a manufacturing process, a person 
who wants to take advantage of it, has ‘rst 
to prove that the property was taken on rent 
for manufacturing purposes or that after it 
was taken on rent, the manufacturing process 
has been going on in this land openly with 
oe ee. and conùivance of the land- 
or 


23. In certain  sales-tax cases, the 
word ‘manufacture’ has been defined and for 
instance, we may quote a Division Bench 
decision of this court in Badri Prasad Prabha 
Shanker v. Sales Tax Commissnoner, U. P., 
Lucknow, (1963) 14 STC 208. In order to 
prove that there was a manufacturing pro- 
cess, it is also essential to prove that the 
article must change its nature and it becomes 
an altogether different commercial article. In 
the instant case, by spreading wheat partly 
busked and allowing it to dry on the land 
one neither changes husk into something 
different or a commodity other than what 
it originally was. Therefore in the eye of 
law, the drying of the husk on the land in 
dispute cannot be said to be a manufactur- 
ing process. Secondly, as discussed above, 
this land was never taken for manufactur- 
ing purposes. The above argument too has, 
therefore, no force in it. 


24. The other argument of the learn- 
ed counsel for tbe appellants was that the 
notice Ext. 23, terminated the tenancy in 
praesenti and, as such, it was an invalid 
notice. “In support of this argument reliance 
was placed on a Single Judge decision of this 
Court Hakim Ziaul Islam v. Mohammad 
Rafi, 1971 AL WR 121 = (AIR 1971 Al 
302). The facts of the present case are al- 
together different from the facts of Hakim 
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Ziaul Islam’s case. In Hakim Ziaul Islam’s 
case, the notice read as below:— 

“Your tenancy of the aforesaid house is 
determined with effect from today.” 

25. In the instant case, there is no 
such recital in the notice. All that can be 
said was that present tense was used in ter- 
minating the tenancy, but that would not be 
of any material consequence because read- 
ing the notice as a whole, there cannot be 
two opinions about the fact that the tenancy 
was terminated as provided under S. 106 of 
the Transfer of Property Act and the de- 
fendant was allowed to stay in the house till 
the period prescribed under Section 106 of 
the Transfer of Property Act and then to 
vacate if. So by no stretch of imagination,” 
it can be said that there was termination of 
tenancy in praesenti. 

26. A similar question came up for 
decision before a Division Bench case of 
this court in Ahmad Ali v. Mohd. Jamal 
Uddin, 1963 All LJ 567 = (AIR 1963 All 
381). In this Division Bench case, it was ob- 
served as below:— 

“He used the present tense but it does 
not mean that he was terminating the tenancy 
in praesenti. The present tense is quite con- 
sistent with the termination of tenancy in 
future when the Act by which the tenancy is 
to terminate in future is done in praesenti. 
Since it was by the act of giving the notice 
that the tenancy was to be terminated he 
could say “your tenancy is terminated”. The 
tenancy of the respondent was terminated by 
the notice given by him and, therefore, on 
the date on which he gave the notice he could 
say “your tenancy is terminated”. What he 
meant was “your tenancy is terminated after 
the expiry of thirty days from the receipt of 
the notice”; this was made clear by the ad- 
dition that he should vacate the accommo- 
dation on the 30th day after the receipt of 
the notice. There is undoubtedly a distinc- 
tion between terminating the tenancy at once 
and calling upon the tenant to deliver pos- 
session after 30 days and terminating the 
tenancy after 30 days: in the formal case the 
relationship of landlord and tenant comes to 
an end at once and the tenant is given a 
right to remain in possession for 30 days 
either as a licensee or as a tenant on suffer- 
ance, whereas in the latter case he remains 
a tenant for 30 days. But it is clear from 
the notice that the appellant did not intend 
to terminate the tenancy on the date on 
which he gave the notice; he did not give 
the respondent a right to remain in posses- 
sion for 30 days as his licensee or a tenant 
on sufferance after the termination of this 


27. In this view of the matter, the 
facts of the present case appear to be simi- 
lar to the facts of this Division Bench case. 
Therefore, in the instant case, the tenancy 
was not terminated in praesenti and, as such, 
T notice is not invalid on that ground as 
well. 

28. The last argument of the learned 
counsel for the appellants was that the U. P. 


170 All. [Pr. 1] 


Urban Buildings (Regulation of Letting Rent 
and Eviction) Bill, 1970, only awaits the date 
to be notified in the Gazette and certain 
other legal formalities and, therefore, the ap- 
peal should be adjourned till such time as 
this Act is enforced. In support of this con- 
tention, an order passed by Hon’ble Asthana, 
J., in Second Appeal No. 3041 of 1968 (All) 
was shown to me. This order is about the 
adjournment of the case. The reasons given 
in an order for adjournment of the case can- 
not be equated with the reasons and princi- 
ples laid down in decided cases. The new 
Act only awaits certain legal formalities to 
be fulfilled. I don’t think this appeal should 
await decision till the above Act comes into 
force. This court has to decide cases in ac- 
cordance with the existing law and in this 
view of the matter, I .don’t think that the 
decision of this appeal can be adjourned only 
under a hope that the decision of, this ap- 
peal would be affected by the new Act which 
might be in conformity with the social cons- 
cence underlying the new law to be enforc- 
ed. 

29. For the reasons given above, the 
appeal had no force in it. It is hereby dis- 


missed with costs. 
Appeal dismissed. 
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Brief Note: —- (A) A co-owner of a 
joint wall is not entitled to raise its height 
or otherwise to deprive the other co-owner 
of the use of such wall without the Iatter’s 
consent, express or implied, and when evi- 
dence establishes unauthorised interference 
in the common wall by a co-owner, manda- 
tory injunction would be granted. AIR 1967 
SC 109 and AIR 1951 All 199 (FB) and AIR 
1930 All 318 and AIR 1915 All 440, Dis- 
cussed. (1880) 14 Ch D 192 and (1828) 8 
B & C 257 and AIR 1926 Bom 387 and 
AIR 1931 Lah 373, Rel. On. (Para 11) 
Cases Referred: Chronological Paras 
AIR 1967 SC 109 = 1966 Supp SCR 

280, Jahuri Sah v. D. P. Jhunjhun- 

wala 4 
AIR 1962 Raj 227 = 1961 Raj LW 

644, Roop Chand v. Punamchand 10 
AIR 1956 Trav-Co 57 = 1955 Kep 

LT 576, M. P. Philip v. C. S. Iyer 10 
AIR 1954 Punj 125 = ILR (1954) 

Punj 902, Durga Parshad v. Jheetar 

Mal - 10 


EP/FP/C841/72/BDB 


Kapoor Chand Y. Kailash Chand (P. S. Misra J.) 


` (1948) 


ALR 
AIR 1951 All 199 = 1951 All LY 196 
(FB), Chhedi Lal v. Chotey Lal 5 
AIR 1951 Nag 389 = 1951 Nag LI 
131, Mithoobhai v. Omprakash 10 


Suit No. 284 of 1948 (AD), 
Lala Benarsi Das v. Kapoor Chand 
AIR 1935 All 649 = 155 Ind Cas 365, 


Paduman Das v. Smt. Parbati 7 
AIR 1931 Lah 373 = 32 Pun LR 340, 
Ganpat Rai v. Sain Das 10 


AIR 1930 All 318 = 127 Ind Cas 585, 
Baij Nath v. Janki Prasad 

AIR 1926 Bom 387 = 28 Bom LR 
708, Shivputrappa v. Shivrudrappa 9 

AIR 1915 All 440 = 13 All LJ 473, 
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Watson v. Gray 
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Kamini Mohan, for Appellants; K. C. 
Agarwal, for Respondent. 


JUDGMENT:— This appeal has arisen 
in a suit for demolition and injunction. The 
plaintiff alleged that he was the owner of a 
pucca Haveli, which was also known as Bail- 
khana. The defendants were the owners of 
a house situate towards the east of the ahata 
but they did not own the western wall of 
their house. The wall between their house 
and the ahata of Musaddi Lal was owned 
by the latter, Musaddi Lal sold the ahata 
to Chater Sen on 31st August, 1945, where- 
upon two suits Nos. 420 and 421 of 1946 
were filed for pre-emption by Benarsi Das, 
who was the father of the plaintiff, and by 
the defendant Kapoor Chand. These suits 
were decided in terms of a compromise as a 
result of which Benarsi Das became the 
owner of the two north faced kothas and 
the vacant piece of land lying to their west 
and Kapoor Chand became the owner of a 
Dukariya and the Sahan lying in front there- 
of as well as the northern exit. A dispute 
subsequently arose between Benarsi Das and 
Kapoor Chand and the defendants in respect 
of the joint Sahan and the exit as well as 
the eastern wall of the ahata and two suits 
Nos. 284 and 421 of 1948 were filed. These 
suits were also decided in terms of a com- 
promise between the parties. The joint 
Sahan of the ahata was partitioned and the 
southern portion as well as a part of the 
western portion shown as KLAEFBCD in the 
site plan were allotted to Benarsi Das where- 
as the portion shown by letters KPEF ex- 
cluding the southern abchak as well as the 
land MNUC were allotted to the defendants. 
The remaining portion of the Sahan shown 
by letters OPEBMNG and the exit to dahleez 
and chabutra QOGTSR remained joint. It 
was also alleged that the Haveli of the de- 
fendant-appellant was separate from the ahata 
of Musaddi Lal and the rain water of the 
Haveli flowed inside that house and not to- 
wards the ahata of Musaddi Lal. The defen- 
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dants had, therefore, no right to flow the 
water in the Sahan or dahleez of Musaddi 
Lal’s abata. They, however, began to carry 
out small alterations in their Haveli to the 
east of Musaddi Lals ahata in June 1963 
and a water pipe was fixed in the Haveli 
after taking over upon the chabutra. The 
defendents also put the lintel roof of theis 
Haveli on the joint eastern wall. The plain- 
tiff protested against the aforesaid actions 
of the defendants and served a notice dated 
10th July, 1963, on them but the defendants 
paid no heed to the same, hence the plaintiff 
filed the suit for injunction. 


2. The suit was contested, inter alia, 
on the grounds that the entire wall SR was 
part of the Haveli belonging to the defen- 
dants and that it did not form part of the 
ahata of Musaddi Lal. It was also alleged. 
that the decree passed in civil suit No. 284 
of 1948 was not binding upon defendant 
No. 2, who was not a party to the same. It 
was also alleged that there existed a latrine 
near the northern portion of the said wall 
and water from the latrine always flowed 
through the disputed drain in the joint Sahan. 
The southern portion of the wall was in a 
demolished condition at the time of compro- 
mise and as such the same was built by 
Benarsi Das. However, as the wall was in 
a dilapidated condition the defendants feel- 
ing unsafe raised the height of the wall. The 
disputed latrine was constructed by the de- 
fendants at its original place and no damage 
was caused by the defendants by placing: 
lintel upon the disputed wall. The projec- 
tion upon the wall MN was raised with a 
view to protect the door and it did not 
amount to an encroachment upon the joint 
Sahan. The defendants had fixed the water 
pipe in their northern wall and the pipe line 
passed through the chabutra which belonged 
to them. Even if any portion of the pipe 
line passed through the joint chabutra the 
defendants had right to take pipe line as co- 
sharer. The wall RS and TS belonged ex- 
clusively to them and as such they had a 
tight to open a window and use the same 
in any manner they liked. The water from 
the eastern portion of the defendant’s house. 
flowed through a nali in the joint Sahan 
and the defendants had a right to do so. 


3. The trial court, on a consideration 
of the evidence, held that the walls RS and 
ST were joint walls of the plaintiff and de- 
fendant No. 1 and that the same were not 
the exclusive properties of the defendants. 
It also held that the water of the defendants’ 
Haveli used to flow through their own Haveli 
and not towards the west thereof through 
the ahata of Musaddi Lal. It further held 
that the action of the defendants in raising 
a projection in front of the kotha was wrong- 
ful and the defendant No. 2 had no right of 
ownership in respect of the Jand shown by 
letters NMBEPOG. The defendants had also 
no right to put a lintel of their eastern 
house over the common wall TN and to 
carve out niches (taqs) in the common wall. 
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Whe trial court also held that the defendants 
had no right to fix a water pipe in the com- 
mon wall or to lay the pipe line on the joint 
chabutra. In view of these findings the trial 
court decreed the suit. Against the said deci- 
sion the defendants filed an appeal. Beforc 
the appellate court below it was conceded 
that the disputed walls RS and ST shown in 
the site plan annexed to the plaint belonged 
jointly to the plaintiff respondent and defen- 
dant appellant No. 1. The appellate court 
below, however held that the defendants ap- 
pellants could open a niche (taq) and also 
fake a water pipe line in the joint wall and 
upon the joint land but they had no right 
to open window in the joint wall nor could 
Taise its height or construct any projection 
upon the joint wall. It was observed by the 
Court below that if a co-sharer took water 
pipe line upon a joint land or joint wall such 
an act did not amount to substantial injury 
and that it was a reasonable use by a co- 
sharer inasmuch as no extra burden was 
placed upon the joint wall nor any material 
change was effected by such an act. Niche 
(Taq) and water pipe would not interfere in 
the joint use of the wall and the land by the 
plaintiff respondent. In regard to the other 
alterations and constructions carried out by 
defendant appellant No. 1 the appellate 
court below concurred with the findings of 
the trial court and held that a construction 
of a projection on the space belonging joint- 
ly to another person was wrongful and that 
a co-sharer had no right to raise the height 
of a common wall. In regard to the defen- 
dant’s right to flow water of the roof of 
their house to the east of US through drain 
N towards the west in the joint Sahan and 
to flow water of their latrine to the south 
east of point T towards north in the joint 
Sahan and through the abchak to the west 
of OQ the appellate court below concurred 
with the findings of the trial court and ob- 
served that a perusal of the report prepared 
by the commissioner would be to show that 
the water of the latrine flowed towards West 
and that Kapoor Chand had been given the 
tight vide compromise decree passed in suits 
Nos. 284 and 421 of 1948 to flow water only 
of the kurras which were allotted to him 
and that he was prohibited to carry out any 
construction of any sort over the joint land. 
The Court below, therefore, allowed the ap- 
peal in so far as the opening of niches (taqs) 
in the joint wall TN and carrying of a water 
Pipe line upon the joint land were concern- 
ed. The decree of the trial court was con- 
firmed in other respects. The defendants 
have now filed this second appeal from the 
said decision. 


4. It was urged on behalf of the de- 
fendants appellants that both the courts 
below have misconstrued the terms of Ex. 
16, being the compromise decree passed in 
Suit No. 421 of 1948 referred to above 
whereby the defendants had acquired a right 
to discharge water in pucca and covered 
drain. There is force in this submission. 
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The compromise decree Ex. 16 gave a right 


to Kapoor Chand to discharge water through . 


abchak and the drain OQ from those por- 
tions which were allotted to him in terms 
thereof. Clause six of the compromise dec- 
Tee provided that if any party to that suit 
desired to discharge water through the joint 
Sahan he would do so by constructing pucca 
closed drains therein. The defendants had 
alleged that they were discharging water 
through pucca covered drains through the 
joint Sahan. This being in consonance. with 
the terms of the decree was not liable to be 
objected to. The parties, by agreeing to such 
a term, had considered it to be a reason- 
able user. As laid down by the Supreme 
Court in the case of Jahuri Sah v. D. P. 
Jhunjhunwala, AIR 1967 SC 109 co-owners 
are legally competent to come to any kind 
of arrangement for the enjoyment of their 
undivided property and are free to Jay down 
any terms concerning the enjoyment of the 
property. The defendants were, therefore, 
not liable to be restrained from discharging 
their water through pucca covered drains 
through the said joint Sahan. 

5. It was further argued that the de- 
fendants had a right to raise the height of 
the common wall, | put lintel thereon and 
make almirahs and niches (tags) therein. In 
this connection reliance was placed on Ex. 
15, which is also a compromise decree pass- 
ed in Suit No. 284 of 1948 (All) Lala Benarsi 
Das v. Kapoor Chand. It would appear from 
the said decree that the plaintiff of that suit 
viz., Benarsi Das, was authorised to_raise 
the height of the wall UN upto 3 feet or 
above it to the extent he liked at his own 
cost within three months and the defendant 
of that suit, Kapoor Chand, would have no 
objection to it. Benarsi Das was the father 
of the plaintiff-respondent to this appeal. 
Thus the plaintiff-respondent’s father and 
not the appellants had been given a right to 
raise the height of the disputed wall UN by 
3 feet or above it. The plaintiff has com- 
plained in the suit, out of which this ap- 
peal has arisen, that the defendants had 
wrongfully raised the height of the wall 
above six feet, put a lintel roof of their 
-© eastern house upon the disputed wall GN 
and had carved out niches (tags) in the eas- 
tern side of the wall. Both the courts below 
have held that the walls RS and ST are 
common walls belonging jointly to the plain- 
tiff and defendant No. 1, and that the de- 
fendants had no right to raise the height of 
the disputed walls and put lintel over it. 
The learned counsel for the appellants while 
urging that the defendants had a right to 
raise the height of the common wall and 
put a lintel thereon and that they could not 
be restrained by an injunction from using 
the common wall in the manner complained 
of placed reliance on the case of Chhedi Lal 
v. Chhotey Lal, AIR 1951 All 199 (FB). In 
the case of Chhedi Lal (supra) it was held 
as follows:— 

“The question of the right of co-sharers 
in respect of joint land should be kept 
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separate and distinct from the question as 
to what relief should be granted to a co- 
sharer, whose right in respect of joint land 
has been invaded by the other co-sharers 
either by exclusively appropriating and culti- 
vating land or by raising constructions there- 
on. While a co-sharer is entitled to object 
to another ço-sharer exclusively appropriat- 
ing land to himself to the detriment of other 
co-sharers, the question as to what relief 
should be granted to the plaintiff in the 
event of the invasion of his rights will de- 
pend upon the circumstances of each case. 
The right to the relief for demolition and 
injunction will be granted or withheld by the 
Court according to the circumstances esta- 
blished in the case justify. The Court may 
feel persuaded to grant both the reliefs if 
the evidence establishes that the plaintiff can- 
not be adequately compensated at the time 
of the partition and that.greater injury will 
result to him by the refusal of the relief 
than by granting it. On the contrary, if 
Material and substantial injury will be caus- 
ed to the defendant by granting of the re- 
lief, the Court will no doubt be exercising 
proper discretion in withholding such relief. 
Each case will be decided upon its own 
peculiar facts and it will be left to the Court 
to exercise its discretion upon proof of cir- 
cumstances showing which side the balance 
of convenience lies. That the Court in the 
exercise of its discretion will be guided by 
considerations of justice, equity and good 
conscience cannot ` be overlooked and it is 
not possible for the Court to lay down an 
inflexible rule as to the circumstances in 
which the relief for demolition and injunc- 
tion should be granted op refused.” 


6. It was clearly laid down that the 
Tight to the relief for demolition and injunc- 
tion would be granted or witbheld by the 
Court according as the circumstances esta- 
blished in the case justify and that the 
Court might feel persuaded to grant both 
the reliefs if from the evidence it is esta- 
blished that the plaintiff: could not be ade- 
quately compensated at the time of the 
partition and that greater injury would re- 
sult to him by the refusal of the relief than 
by granting it. It was also observed therein 
that it is not possible for the Court to lay 
down an inflexible rule as to the circum- 
stances in which the relief for demolition 
and injunction should be granted or refused. 
In the second Civil Appeal No. 282 of 1943 
with which the Full Bench was concerned 
the plaintiffs had set up an untrue case that 
they were the sole owners and both the 
courts below had found that the defendants 
had a subsisting interest in the Jand in the 
suit and had a right to build and that the 
plaintiffs had made no oral protests. In 
view of those, circumstances the Court re- 
fused the reliefs asked for by the plaintiffs. 
In the instant case both the courts below 
have found that the walls in dispute were 
owned jointly by the plaintiff and the de- 
fendants and that the defendants had unau- 
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thorisedly raised the height of the said walls 
and. put a lintel of their room on the com- 
mon wall. The protest of the plaintiff in 
that behalf remained unheeded by the defen- 
dants. Ex. 15 did not confer any right on 
the defendants to raise the height of the 
common wall and put a lintel thereon. In 
these circumstances both the courts below 
ordered for the demolition of so much por- 
tion of the wall in dispute which had been 
constructed above the height of 6 feet from 
the ground level and for the removal of that 
portion of the lintel which rested on the 
said wall. 


In the case of Baij Nath v. Janki Pra- 
sad, AIR 1930 All 318 the plaintiff sought 
an injunction to restrain the defendant from 
opening an Almirah in the wall between the 
two houses and from placing certain beams 
on his side of the common wall. The defen- 
dant wished to add one storey more to his 
house. The lower appellate court refused to 
grant an injunction. The defendant in that 
case did not propose to increase the height 
of the party wall. It was, therefore, observ- 
ed that different considerations would arise 
where there is increase in the height of the 
party wall and that an injunction would 
issue where there is an alteration, such as 
an increase in the height of the party wall. 


7. In the case of Ikramullah Khan 
v. Muhammad Yunis Ali Khan, (1915) 13 
All LJ 473 = (AIR 1915 All 440) it was 
decided that one of the two tenants in com- 
mon was not entitled to build upon a party 
wall without the consent of the other tenant 
in common. This case was referred to in 
the case of Baij Nath, AIR 1930 All 318 
(supra) and distinguished on the ground that 
in the case of Baij Nath the defendant did 
not propose to increase the height of the 
party wall. The principle laid down in the 
case of Ikramullah Khan (supra) was not 
dissented. It was rather held that co-owner- 
ship implies that each co-owner should have 
a reasonable user of the thing owned in 
common, and so long as each co-owner used 
a wall reasonably without interfering with 
the enjoyment of that wall by the other 
party, or without doing anything which 
would weaken, damage or increase or dimi- 
nish the wall enjoyed in common, he was en- 
titled to do what he liked. The same prin- 
ciple was laid down in the case of Padu- 
ae Das v. Smt. Parbati, AIR 1935 All 
49. 


8. The leading 
appears to be Watson v. Gray, (1880) 14 Ch 
D 192 in which it was held that if one of 
the two tenants-in-common of a wall be- 
tween two adjoining houses excludes the 
other from the use of it by placing an ob- 
struction on it, the only remedy of the ex- 
cluded tenant is to remove the obstruction. 
Reliance was placed on the well known case 
of Cubitt v. Forter, (1828) 8 B and C 257 
at page 265, in which it was laid down that 
where one tenant in common had heightened 
the wall, then the remedy of the other party 
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was to remove it. The same view was held 
by the Madras High Court in the case of 
Kanakayya v. Narsimhulu, (1896) ILR 19 
Mad 38, Parker, J., in that case observed as 
under:— 


“It is true that the refusal of plaintiffs 
to give the required permission may be ill- 
natured and that the raising of the wall will 
not really harm them; but at the same time, 
the altered wall is no longer the same wall 
and the newly erected portion will not be a 
common or party-wall. The erection of it. 
might give rise to inconvenience and quar- 
Te eo? 

5. These cases were followed by the 
Bombay High Court in the case of Shivput- 
rappa v. Shivrudrappa, AIR 1926 Bom 387 
in which it was held that if it was the law 
that the plaintiff could himself remove the 
raised portion of the wall without rendering 
himself liable to a claim for damages, he 
was a fortiori entitled to come to the court 
and ask for an injunction in order to get the’ 
raised portion removed. 


10. In the case of Ganpat Rai v. 
Sain Das, AIR 1931 Lah 373 the defendants 
had raised the height of the wall with a view 
to build a super-structure on their tenement 
without the permission of the plaintiffs. The 
plaintiffs, therefore, filed the suit for manda- 
tory injunction. It was held that the party 
wall could not be treated as a wall divided 
longitudinally into two strips, one belonging 
to each of the neighbouring owners and that 
the plaintiffs would, therefore, be entitled to 
the use of the whole width of the top of 
the wall subject to a similar right of the de- 
fendants and the construction of the new 
wall on half the width amounts to an ouster 
in so far as the width occupicd by the de- 
fendants was concerned. Similar view was 
expressed in the case of Mithoobhai v. Om- 
prakash, AIR 1951 Nag 389, Durga Parshad 
v. Jheetar Mal, AIR 1954 Punj 125, M. P. 
Philip v. C. S. Iyer, AIR 1956 Trav-Co 57 
and Roopchand v. Punamchand, AIR 1962 
Raj 227. 


li. Thus the consistent view has been 
that a co-owner of a joint wall is not en- 
titled to raise its height or otherwise deprive 
the other co-owner of the use of such wall 
without the latter’s consent whether express 
or implied, and if the evidence on the record 
established unauthorised interference in the 
common wall by a co-owner mandatory in- 
junction would be granted against him. In 
the instant case both the courts below have 
recorded a finding that the defendants had 
unauthorisedly raised the height of the walls 
in dispute and had put a lintel of their room 
on the same without the consent of the plain- 
tiff. In fact, the plaintiff objected to the 
same but to no avail. The plaintiff gave a 
notice to the defendants protesting against 
their unauthorised action but despite service 
thereof the defendants raised the heights of 
the walls in dispute and put a lintel thereon. 
In these circumstances the courts below were 
correct in ordering for the removal of that 
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much portion of the walls indicated by the 
letters RS, ST and TN in the plaint map which 
they had raised above the a of six feet 
from the ground level and in directing them 
to remove that portion of the lintel of the 
roof which they had placed on the raised 
portion of the wall TN to the north of point 


12. The defendants had coniieied 
a small projection over the door on the wall 
shown by letters MN in the plaint map. 
This door opened on the joint Sahan. Put- 
ting a small projection over the door cannot 
be construed to be an unreasonable user of 
the joint Sahan. It is not established by evi- 
dence that the plaintiff cannot be adequate- 
ly compensated at the time of partition of 
joint Sahan and that irreparable injury would 
be caused to him if the projection in ques- 
tion is retained. It would, therefore, not be 
equitable to order for the demolition of the 
said projection. 

13. In the result, the appeal partly 
succeeds. The decree passed by the appellate 
court below is modified. The decree so far 
as it relates to the demolition of the projec- 
tion over the door in the wall shown by let- 
ters MN in the plaint map and the injunc- 
tion restraining the defendants from dis- 
charging water through the joint Sahan 
shown by letter ORSTNMBFPO in the plaint 
map through pucca covered drains is set 
aside. The defendants are, however, restrain- 
ed from discharging water through the said 
joint Sahan through any Kutcha drain or 
open drain. In other results the decree pass- 
ed by the appellate court below is confirm- 
ed. The parties shall bear their own costs 
of this appeal. 


Appeal partly allowed. 
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Index Note: — (A) Ù. P. Zamindari 
Abolition and Land Reforms Act (1 of Dan 
Section 332 — Procedure under — Effect of 
delction of Section 332 by Amendment Act 
37 of 1958 — Issue regarding Bhumidari 
rights — Suit though filed before amend- 
ment would be governed by amended proce- 
dure and hence the revenue court cannot 
after amendment, refer the issue to Civil 
Court — Change in law of proce ‘ate ope- 
rates retrospectively — (X-Ref:— Land 
Reforms (Amendment) Act (37 of 1958), Sec- 
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(@®) — (X-Ref:— Interpretation of 
eg = Retrospective effect). 
@aras 5, 6, 10, 11) 
Brief Note: — (A) No person has a 
vested right in procedure. A change in the 
law of procedure. operates retrospectively and 
unlike the law relating to vested right it is 
not prospective. Where can be no mannep 
of doubt that the amendment in the princi- 
pal Act introduced by Act 37 of 1958 by 
deletion of Sections 332, 332-A and 332-B 
telated to procedural matter. AIR 1958 SC 
915 and 1962 All LJ 1039, Relied on. 
(Para 5) 
What was saved and preserved by the 
Legislature in sub-clause (1) of Section 87 
was the forum for the continuance, hearing 
and decision of proceedings which bad been 
instituted or commenced prior to the .com+ 
mencement of the amending Act and not the 
procedure which obtained in the Principal. 
Act ‘before commencement of the amending 
Act. After amendment of the Principal Act 
by Act No. 37 of 1958 on 7th November, 
1958 by which Sections 332, 332-A and 332-B 
were deleted there is no provision left on 
the Statute Book under which a reference of 
»the issue of bhumidhari can be made by the 
Revenue Court to the Civil Court. If in a 
pending suit an issue relating to Bhumidhari 
rights had not been referred to the Civil 
Court by the Revenue Court before 7th 
November, 1958, the Revenue Court cannot 
refer such an issue to the Civil Court for 
a finding after coming into force of Act 37 
of 1958. Hence an order of reference to 
Civil Court passed after coming into force 
of Act 37 of 1958 is without jurisdiction 
and the finding of the Civil Court on the 
question of bhumidhari right is itself with- 
out jurisdiction and therefore a nullity. 
(Paras 6, 11, 12) 
Index Note: — (B) Court-fees Act 
(1870), Section 13 — Refund of court-fee in 
case of remand — Case decided by trial 
court on a preliminary point — Remand in 
appeal under Order 41, Rule 23, Civil Proce- 
dure Code — Appellant is entitled to a certi- 
ficate under Sec. 13 — (X-Ref: — Civil 
P. C. (1908), Order 41, Rule 23 (as amended 
in U. P.)) - (Paras 15, 18) 
Brief Note: — (B) By virtue of amend- 
ment of Rule 23 of Order 41, Civil Proce- 
dure Code by the Allahabad High Court in 
1957 a certificate under Section 13 of Court- 
fees Act can be granted by the appellate 
court not only where the court from whose 
decree an appeal is preferred has disposed 
of the suit upon a preliminary point and 
the decree is reversed in appeal and the case 
is remanded but also where the decree of the 
lower court is reversed and the court intends: 
to remand the case in the interest of jus- 
tice. (Case law discussed.) ara 1 
Index Note: — (C) Civil P..C. (1998), 
Order 41, Rule 23 — “Preliminary poin?’ — 
Meaning of — The expression is not confin- 
ed to a point of law or point of jurisdiction. 
(@ara 16) 
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Brief Note: — (C) The expression ’pre- 
liminary point’? does not mean the same thing 
as a ‘preliminary issue’. A ‘preliminary 
point? means a point, the determination of 
which enables the trial Court to pass a dec- 
tee and relieves it from the necessity of de- 
termining the other points involved in the 
suit and even though the point decided by 

-the trial court happens to be a point of fact, 
if the test is satisfied that the point was such 
that a decree could have been granted by the 
trial court on the basis of its decision on 
that point, then, it would be a preliminary 
point within the meaning of Order 41, 
Rule 23. The expression is not confined to 
a point of law or point of jurisdiction. (Case 
law discussed.) (Para 16) 
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S. N. Naziruddin and S. M. Fakhruz- 
zaman, for Appellant; Cf. Standing Counsel, 
for State. 

OM PRAKASH TRIVEDI, J.:— This 
first appeal has been filed by Maharaja Dhar- 
mendra Prasad Singh and Maharani Raj 
Lakshmi Kumari Devi against the judgment 
and decree passed by the Judicial Officer 
(Assistant Collector, First Class) Gonda 
dated 1-12-1960 in the following circumstan- 
ces: 

On 21-11-1956 Maharaja Sir Pateshwari 
Prasad Singh, proprietor of the then Bal- 
rampur Raj, filed a suit in the Court of the 
Judicial Officer Balrampur, district Gonda 
under Section 209 of the U. P. Zamindari 
Abolition and Land Reforms Act. The 
plaintiff claimed to have acquired bhumi- 
dhari rights under Section 18 of the said 
Act over Plots Nos. 1647, 1648, and 1977 in 
village Baghelkhand, Pergana Tulshipur, Tah- 
sil Balrampur, district Gonda, the plaintiff 
having claimed also to have planted trees 
over the said land and being owner thereof. 
It was alleged that the State of Uttar Pra- 
desh had illegally and without any right or 
title forcibly got the trees cut down and 
wood removed from the plots having dispos- 
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sessed the plaintiff Maharaja from the disput- 
ed plots. A decree for recovery of posses- 
sion as also Rs. 82,892/- as damages was 
prayed for. The suit was contested by the 
respondents who denied that the plaintiff 
was bhumidhar of the land or that the 
ownership of the trees belonged to him. The 
suit was resisted also on the ground that no 
notice as required by law had been given to 
the defendant-respondents; that the suit is 
not cognizable by the Revenue Court; that 
the court-fee paid was insufficient and that 
the land in suit had become vested in the 
Gaon Sabha after the passing of Act I of 
1951. The following issues were framed by 
the Judicial Officer: 


1. Is the plaintiff a bhumidhar of the 

land in suit? 
2. Is the suit within time? 

3 Are the defendants trespassers of the 
land in suit? 

4. Whether 
sufficient? 

5. Is the suit cognizable by this court? 

6. Is the suit bad for want of valid 
notice? 

7. To what relief and damages, if any, 
is the plaintiff entitled? 

8. Has the land in suit vested in Gram 
si after passing of Act I of 1951? 


2. By an order dated 11-12-1959 the 
Judicial Officer remitted issue No. 1 to Mun- 
sif Gonda for decision and the latter by an 
order dated 22-7-1960 recorded the finding 
that the plaintiff is not the bhumidhar of the 
suit land. On the basis of this finding under 
issue No. 1 the Judicial Officer found that 
the aim is not proved to be the bhumi- 
dhar of the land in suit. On issues 2, 3, 7 
and 8 the Judicial Officer felt not called upon 
to record any findings in view of the con- 
clusion returned by the Civil Court that the 
plaintiff is not bhumidhar of the land in suit 
and therefore did not record, any findings on 
those issues. On issues 4, 5 and 6, however, 
he gave findings against the defendant-res- 
pondents and in favour of the plaintiff. The 
suit was in the result dismissed with costs. 


3. We have heard Mr. S. Naziruddin 
and Mr. S. M. Fakhruzzaman for the ap- 
pellants and Mr. K. S. Varma, learned Chief 
Standing Counsel. The first submission of 
the learned counsel for the appellants is that 
the finding of the Munsif on issue No. 1 was 
without jurisdiction because there was no 
jurisdiction left in the Judicial Officer to re- 
mit that issue to the Civil Court on 11-12- 
1959 after amendment of the U. P. Zamin- 
dari Abolition and Land Reforms Act by the 
U. P. Land Reforms (Amendment) Act (No. 
37 of 1958) which came into force on 7-11- 
1958. The point raised by the learned coun- 
sel for the appellants makes it necessary to 
trace the various changes and development 
in the law by amendment of the U. P. 
Zamindari Abolition and Land Reforms Act 
No. 1 of 1951 (hereinafter referred to as the 
Principal Act). In the ey Act as it 
stood amended after the U. Zamiindari 


the court-fee stamps are 
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Abolition (Amendment) Act (No. 16 of 
1953) the policy initially appears to have been 
that all questions of title should be decided 
by the Civil Court only. There was Section 
332 in the Act which provided as follows:— 

“332. Procedure when question of title 
is raised—. i 

(1) Notwithstanding anything contained 
in Section 331, if in any suit or proceedings 
mentioned in column 3 of Schedule IL a 
question is raised regarding the title of any 
party to the land which is the subject-matter 
of the suit or proceeding and such question 
is directly and substantially in issue the 
court shall, unless the question has already 
been decided by a competent Court, frame 
an issue on the question of the title and sub- 
mit the record to the competent Civil Court 
for the decision of that issue only.” 

4, Thus, at the stage if a question of 
title arose whether relating to Adhivasi, 
Asami, Sirdari or Bhumidhari right in a suit 
instituted in the Revenue Court then that 
Court was required under Section 332 to 
frame an issue on the question of title and 
refer the same for decision to the competent 
Civil Court. 

5. This position was modified by 
U. P. Land Reforms (Amendment) Act (No. 
20 of 1954) which came into force on 10-10- 
1954. By this Act two new provisions were 
added in the form of Sections 332-A and 
332-B in the following words: 

“332-A.- Where in any suit or proceed- 
ing relating to land under this Act or under 
any other law, for the time being in force, a 
question is raised whether a person is or is 
not an Adhivasi or Asami of any land it 
pi not be deemed to raise a question of 

e,” k 

“332-B (1). If in any suit relating to 
land instituted after the commencement of 
the U. P. Land Reforms (Amendment) Act, 
1954, in a Civil Court, or if instituted be~- 
fore the said commencement a decree had 
not already been passed, the question arises 
or is raised whether any party to the suit is 
an Adhivasi or Asami of the land and such 
question has not previously been determined 
by a court of competent jurisdiction, the 
Civil Court shall frame an issue on the ques- 
tion and submit the record to the Collector 
for the decision of that issue only.” 


By this amendment the right to decide 
on Adhivasi or Asami right was taken away 
from the Civil Court and jurisdiction to de- 
cide on these rights was conferred on the 
Revenue Court and by Section 332-B it was 
provided that if in any suit relating to land 
instituted after commencement of Act 20 of 
1954 in a Civil Court or if instituted earlier 
a decree had not already been passed the 
question whether a party to the suit is an 
Adhivasi or Asami is raised then the same 
shall be referred by the Civil Court to the 
Collector for decision. Then came U. P. 
Land Reforms (Amendment) Act, (No. 18 of 
1956) with effect from 28-5-1956. By Sec- 
tion 19 of this Act both Sections 332-A and 
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332-B were amended and for the words 

‘Adhivasi or Asami’ occurring in the two 

sections words ‘Sirdar, Adhivasi or Asami’ 

were substituted with the result that on the 

Revenue Courts was conferred exclusive ju- 

Tisdiction to decide questions relating to Sir- 

dari, Adhivasi and Asami rights and the ju- 

risdiction of the Civil Court was confined 

only to bhumidhari rights. After this further 

amendment was made in the Principal Act 

by the U. P. Land Reforms (Amendment) 

Act (No. 37 of 1958) which came into force 
on 7-11-1958. By Section 79 of this Act 

Sections 332, 332-A and 332-B of the Princi» 

pal Act were deleted with the result tbat” 
after 7-11-1958, there was no provision left 

in the Principal Act requiring the Revenue 

Court to refer the question of bhumidhari 

right for decision to the Civil Court should 

such a question be raised in a suit instituted 

before it and vice versa, there was no provi- 

sion left in the Principal Act requiring the 

Civil Court to refer for decision to the 

Revenue Court issue or issues involving de- 

termination of a question relating to Sirdari, 

Adhivasi or Asami rights with the result that 

after deletion of the provisions contained in 

Sections 332, 332-A and 332-B both the 
Revenue and Civil Courts were left free to 

decide questions of title to land arising in 
suits filed before them and it was no longer 
necessary for either class of Courts to refer 
any of these questions for decision to the 
other class of Courts. There was, however, 

a saving provision contained in Section 87 of 
Act 37 of 1958 in the following words: 

“87 (1) Except as provided in Sec- 
tions 85 and 86, any amendment made by 

this Act shall not affect the validity, effect 

or consequence of anything already done or 

suffered, or any right, title, obligation or lia- 

bility already acquired, accrued or incurred 

or any jurisdiction already exercised, and any 
proceeding instituted or commenced before 
any court or authority prior to the com- 

mencement of this Act shall, notwithstand- 
ing any amendment herein made, continue 

to be heard and decided by such court or 

authority. 


(2) An appeal, review or revision from 
any suit or proceeding instituted or com- 
menced before any court or authority prior 
to the commencement of this Act shall, not- 
withstanding any amendment herein made, 
lie to the Court or authority to which it 
would have laid if instituted or commenced 
before the said commencement. i 

(3) If at the commencement of this Act 
any suit or legal proceeding is pending be- 
fore any court or authority to which the 
Gaon Sabha is a party, the Gaon Samaj 
shall, notwithstanding anything hereinbefore 
contained be deemed to be substituted for 
the Gaon Sabha in such suit or proceed- 
ing.” 

Learned Chief Standing Counsel argued 
that the Judicial Officer had jurisdiction nots 
withstanding the deletion of Section 332 of 
the Principal Act to refer the issue of bhumi- 
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dhari right to the Munsif as in virtue of Sec- 
tion 87 (1) the procedure contained in Sec- 
tion 331 of the Principal Act was saved and 
preserved in respect of all pending suits. 
Similar question arose in a Full Bench case 
of this Court in Kallu Khan v. Kamrunisa, 
1962 All LJ 1039. In that case certain suits 
were filed in the Civil Court prior to 28-5- 
1956 when Act No. 18 of 1956 came into 
force and were pending on that date. A 
question of title regarding sirdari right was 
raised in the suits and was decided by the 
Civil Court referring the same to the Reve- 
nue Court. The matter was taken in appeal. 
The same having been dismissed the mattep 
came in second appeal before the High Court 
where it was argued that the U. P. Land 
Reforms (Amendment) Act (No. 18 of 1956) 
having come into force on 28-5-1956 and the 
suits having been filed before that date the 
Civil Court had no jurisdiction to decide the 
issue relating to sirdari right and the same 
should have been referred to the Revenue 
Court under the amended Section 332-B. 
From the other side the contention was that 
as the suits in question were ‘pending suits’ 
the procedure which obtained at the time of 
coming into force of Act 18 of 1956 was 
saved by the saving clause contained in Sec- 
tion 23 (1) of Act 18 of 1956 with the result 
that the Civil Court could decide the ques- 
tion of sirdari and was not bound to refer 
the same to the Revenue Court in view of 
the amended procedure introduced in Sec- 
tioa 332-B by Act 18 of 1956. 


In deciding this question the Full Bench 
had to interpret not only Section 23 (1) of 
1956 Act but also Section 87 (1) of the Prin- 
cipal Act as amended by Act 37 of 1958, the 
Jatter being in pari materia with the former. 
The Full Bench held that jurisdiction of the 
Court for deciding sirdari issues is governed 
by the law applicable on the date of deci- 
sion of the suit and not by the one in force 
on the date of its institution and further that 
the issues relating to sirdari rights became 
referable to the Revenue Court by the 
amendment of Section 332-B of the Act be- 
cause the saving clause incorporated in Sec- 
tion 23 (1) of U. P. Land Reforms (Amend- 
ment) Act No. 18 of 1956 was not applic- 
able to suits. This decision of the Full Bench 
is completely determinative of the point rais- 
ed in this case and answers in the negative 
the learned Chief Standing Counsel’s submis- 
sion that the procedure obtaining under the 
Principal Act at the time of coming into 


force: of Act 37 of 1958 will apply to suits’ 


instituted before the date of commencement 
and pending at the time in the negative. As 
was held by the Supreme Court in the case 
of Anant Gopal Sheorey v. State of Bom- 
bay, ATR 1958 SC 915 no person has a 
vested right in procedure. He has only the 
right of prosecution or defence’ in the man- 
ner prescribed for the time being by or for 
the Court in which the case is pending and 
if by an Act of Parliament the modality of 
procedure is altered he has no other right 
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than to proceed according to the altered 
mode. In other words a change in the law 
of procedure operates retrospectively and 
unlike the law relating to vested right it is 
not prospective. ‘There can be no manner 
of doubt that the amendment in the Princi- 
pal Act introduced by Act 37 of 1958 by 
deletion of Sections 332, 332-A and 332-B 
related to procedural matter. It was so held 
by the Full Bench of this Court in the case 
of Kallu Khan, 1962 All LJ 1039 (supra). 
Singh, J., speaking for the majority observed 
at page 1044 of the report: 

“We are of opinion that no substantive 
rights are affected by the amendment which 
concerns a pure question of procedure. ...... 
The question whether the issue relating to 
such rights was heard and decided by the 
Civil Court or the Revenue Court would be 
a matter of mere procedure, as it does not 
in any way, affect their rights in the land 
or their rights to have the dispute in respect 
of such rights determined in accordance with 
the law applicable to them.” 


6. The amendment by which Sec- 
tions 332, 332-A and 332-B were deleted be- 
ing therefore in respect of procedural matter 
it will take effect retrospectively unless by 
express words or necessary intendment it 
was enacted to apply prospectively. I am 
unable to discover anything in the language 
of the saving clause contained in Section 87 
(1) of the Act which may indicate that in 
Tespect of pending actions i.e., suits or pro- 
ceedings instituted or commenced before 
7-11-1958, the date of coming into force of 
Act 37 of 1958, the procedure obtaining at 
the time of enforcement of the amendment 
was saved or in other words that the new 
procedure will not apply to such pending 
suits or proceedings but they continue to be 
governed by the procedure existing on 7-11- 
1958 with particular reference to Secs. 332, 
332-A and 332-B. Apart from the absence 
of express words in Section 87 (1) to have 
the existing procedure in respect of pending 
suits or proceedings there is this additional 
fact: What is saved by Section 87 (1) is not 
the procedure pending on 7-11-1958 but only 
the forum for hearing and decision of pro- 
ceedings instituted or commenced prior to 
the commencement of this Act. The first 
part of Section 87 (1) saves and protects the 
validity, effect and consequence of anything 
already done or suffered or any right, title, 
obligation or liability held, acquired, accrued 
or incurred or any jurisdiction already exer- 
cised prior to the commencement of the Act 
and by the second part it provides that any 
proceeding instituted or commenced before 
any court or authority prior to the com- 
mencement of this Act shall notwithstanding 
any amendment herein made continue to be 
heard and decided (emphasis is mine) by such 
court or authority. The intention of the 
Legislature expressed in the second part of 
Section 87 (1) therefore clearly is that those 
proceedings which were instituted or com- 
menced prior to the commencement of Act 
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No. 37 of 1958 shall continue to be heard 
and decided by such court or authority. 
The phrase ‘such court or authority’ plainly 
refers to the court or authority before whom 
the proceedings were instituted or commenc- 
ed prior to the commencement of this Act. 
By the second part of Section 87 (1) the 
Legislature ensured that the forum of such 
pending proceedings shall remain undisturb- 
ed by the amendment and that such pro- 
ceedings shall continue to be heard and de- 
cided in the forum which obtained before 
the amendment. 


The argument -of Sri K. S. Varma, learn- 
ed Chief Standing Counsel is that the pending 
suits were saved by Section 87 (1) of Act 
No. 37 of 1958 with the result that such 
suits continued to be governed by the pro- 
cedure which obtained under the Principal 
Act even after coming into force of Amend- 
ing Act No. 37 of 1958. The argument is 
that the words ‘any proceeding’ occurring in 
Section 87 (1) should have been interpreted 
in the majority judgment of the Full Bench 
in Kallu Khan’s case, 1962 All LJ 1039 to 
include any suit instituted or commenced 
prior to the commencement of this Act as 
was held by Beg, J., in the minority judg- 
ment and we were persuaded to hold that the 
Full Bench decision in the said case needed 
reconsideration by a larger Bench. Having 
given deep thought to the argument of the 
learned Chief Standing Counsel I have re- 
mained unconvinced that there is any ground 
for a reconsideration of that decision which 
was arrived at in the majority judgment in 
Kallu Khan’s case. The arguments which 
were advanced by Sri K. S. Varma before 
us were precisely the arguments before the 
Full Bench in Kallu Khan’s case. Whereas 
there appears to be substance in the submis- 
sion that the word ‘proceeding’ in Sec. 87 (1) 
of Act No. 37 of 1958 was used in a wide 
and generic sense so as to include a suit and 
not in a narrow sense for reasons which I 
proceed to state shortly, the main conclusion 
of the Full Bench in Kallu Khan’s case, 
namely, that the procedure existing in the 
Principal Act before its amendment by Act 
No. 37 of 1958 was not saved, with great 
respects appears to be correct and there is 
no scope for its reconsideration. A perusal 
of Section 83 of Act No. 37 of 1958 shows 
that by amendment made by Act No. 37 of 
1958 in Schedule If of the Principal Act the 
forum for institution of some kinds of suits, 
applications and objections was altered. 


Before amendmert of the Principal Act 
by Act No. 37 of 1958 under serial No. 11 
of Schedule II of the Act applications for 
declaration under Sections 143 and 144 of 
the Act lay before the Assistant Collector 
Incharge of Sub-division and the appeal be- 
fore the Commissioner. Section 83 of Act 
No. 37 of 1958 amended the entry against 
Serial No. 11 of Schedule II and changed 
the forum for an appeal in respect of the 
said application. The Collector was invested 
with jurisdiction to hear the first appeal from 
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the order of the Assistant Collector and in- 
stead of the Board of Revenue jurisdiction 
to hear the second appeal was conferred on 
the Commissioner. Under Entry No. 14 of 
Schedule IL of the Principal Act before the 
amendment the forum for a suit for eject- 
ment of a transferee under Section 163 of 
the Act was the court of Assistant Collector 
Incharge of Sub-Division. By Section 83 of 
Act No. 37 of 1958 this forum was changed 
and it was provided that a suit for ejectment 
of a transferee shall be heard and decided 
by an Assistant Collector, First Class. Under 
Serial No. 16 of Schedule IL of the Princi- 
pal Act before the amendment for forum 
for a suit for partition of a holding of a 
sirdar under Section 176 was the court of 
Assistant Collector, First Class. An amend- 
ment was made in this entry also to pro- 
vide that a suit for division of a holding by 
a bhumidhar or sirdar shall also lie before 
the Assistant Collector, First Class as in the 
case of a suit for partition for the holding of 
a sirdar before the amendment. Under 
Entry No. 28 of Schedule II of the Principal 
Act before the amendment an objection 
under Section 213 of the Act against fixa- 
tion of rent by Gaon Sabha lay before the 
Assistant Collector Incharge of the Sub- 
Division. Section 83 of Act No. 37 of 1958 
amended this entry and changed the forum 
for such an objection. After the amend- 
ment such objections were to lie before the 
Tahsildar. Under Entry No: 30 of the same 
Schedule under the Principal Act before the 
amendment the forum for a suit for com- 
mutation of rent under Section 218 of the 
Act was the court of the Assistant Collector 
Incharge of Sub-Division. By Act No. 37 of 
1958 this forum was also changed and juris- 
diction to hear and decide such suits was 
conferred on the Tahsildar in place of the 
Assistant Collector. 


Amending Act No. 37 of 1958 having 
thus effected changes in forum not only for 
certain category of suits but also for appli- 
cations and objections the Legislature must 
have considered whether the proceedings 
arise on applications, objections or suits in 
respect of which changes in the forum had 
been effected and which proceedings whether 
arising in suits, applications or objections 
instituted or commenced before coming into 
force of Act No. 37 of 1958 were to conti- 
nue to be. heard and decided by the Court 
before whom they were instituted or com- 
menced or whether they were to be heard 


‘and decided by the courts on whom juris- 


diction had been conferred under the chang- 
ed provisions. A reading of the saving 
clause contained in Section 87 (1) of Act 
No. 37 of 1958 shows unmistakably, that 
the Legislature intended to save and preserve 
the forum for proceedings whether arising 
from a suit or application or objection be- 
fore the commencement of Act No. 37 of 
1958 to continue to be heard and decided by 
the Court or authority before whom such 
proceedings were instituted or commenced 
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before coming into force of the amending. 
Act. When we consider the wordings of 
Section 87 (1) in this background the import 
of the following part of Section 87 (1) is ap- 
preciated: 


SS seattatins any proceeding instituted or 
commenced before any court or authority 
prior to the commencement of this Act shall, 
notwithstanding any amendment herein 
made, continue to be heard and decided by 
such court or authority.” 


It is equally clear that what was saved 
and preserved by the Legislature in sub- 
clause (1) of Section 87 was the forum for 
the continuance, hearing and decision of pro- 
ceedings which had been instituted or com- 
menced prior to the commencement of 
the amending Act and not the procedure 
which obtained in the Principal Act before 
commencement of the amending Act. The 
view which I with respects take, commended 
itself also to Desai, C. J., in Ram Lagan 
Singh v. Mst. Ram Pyara, 1964 All LJ 54. 
In that case also the effect of the saving 
clause contained in Section 87 (1) after the 
amending Act No. 37 of 1958 arose for con- 
sideration. In that connection at page 58, 
Desai, C. J., observed while referring to the 
second part of section 87 (1) of the Act: 

“The object behind the second clause 

was that if the forum of a suit was chang- 
ed by the amendment Act after its institu- 
tion, the court in which it was instituted 
would retain the jurisdiction notwithstanding 
the change.” 
Referring to the decision of the Full Bench 
in Kallu Khan’s case to the effect that the 
word ‘proceeding’? in part 2 of Section 87 
(1) did not cover a suit, Desai, C. J., further 
observed as follows:— 

“They observed at pages 1046 and 1048 
that the word ‘proceeding’ used in Sec. 87 (1) 
of the Amendment Act of 1958 also does 
not include a suit. I have great doubts 
about the correctness of their view that the 
word ‘proceeding’ is not wide enough to in- 
clude a suit and means a proceeding other 
than a suit, but it is not necessary for me 
to suggest reconsideration of the view by a 
larger Bench because even if the word ‘pro- 
ceeding’ in Section 87 (1) did not include 
suit, it only meant that the second clause of 
it was not applicable in the suit.” 


7. But even though I am in 
clined to agree with the argument that the 
word ‘proceeding’ in the second part of Sec- 
tion 87 (1) of the Act is used in a wide and 
not a narrow sense so as to include a suit as 
urged by the learned Chief Standing Coun- 
sel, tbe fact remains that the final and ulti- 
mate decision of the Full .Bench in Kalu 
Khan’s case, 1962 Ail LJ 1039 with pro- 
found respects, was correct in so far as they 
held that after the coming into force of Act 
No. 37 of 1958 on 7th November, 1958 the 
procedure contained in Sections 332, 332-A 
and 332-B of the Act was not saved by Sec- 
tion 87 (1) of the Act and if in nding 
suit an issue relating to sirdari rights had 
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not been referred under Section 332-B of the 
Act to the collector by the- Civil Court be- 
fore 7th November, 1958, it was no longer 
necessary or possible to refer such an issue 
to the Collector for a finding after coming 
into force of Act No. 37 of 1958, Sec. 332 
having been deleted. The argument of the 
learned Chief Standing Counsel is that if the 
word ‘proceeding’ in the second part of Sec- 
tion 87 (1) of the Act was wide enough to 
cover a pending suit then for the purpose of 
such a suit the procedure contained in Sec- 
tions 332, 332-A and 332-B which obtained 
in the Principal Act before the Amendment 
will operate having been, according to his 
submission, saved by Section 87 (1) of the 
Act. This argument cannot be accepted even 
after the contention that the word ‘proceed- 
ing’ in Section 87 (1) of the Act is held to 
be wide enough to cover a suit because it is 
clear from the language of the second part 
of Section 87 (1) extracted above which is 
in terms plain and unambiguous that what 
was saved was only forum with respect to 
pending proceedings and not the procedure. 


Similar argument was advanced by the. 
learned Chief Standing Counsel before the 
Full Bench also in Kallu Khan’s case. This 
argument was rejected in the majority judg- 
ment as it involved the addition of certain 
words to the second part of Section 87 (1) 
which was not permissible unless the words 
of the statute were vague and ambiguous, 
Before the Bench in Kallu Khan’s case in 
advancing the argument that the word ‘pro- 
ceeding’ included a suit Sri K. S. Varma had 
submitted (vide discussion in para 43 of the 
Teport at page 1049) that the words ‘after 
making a reference to the Revenue Court’ 
should be added at the end of sub-section (1) 
of Section 87. The discussion in paras 43 
and 44 disclosed that this argument was re- 
jected on the ground that no words can be 
added to the Statute unless the text was 
ambiguous. The argument advanced by the 
learned Chief Standing Counsel before us 
that if the word ‘proceeding’ includes a suit 
then notwithstanding the amendment made 
by Act No. 37 of 1958 the pending suits will 
continue to be heard and decided by the 
court according to the procedure obtaining 
before the amendment clearly implies the ad- 
dition of certain words to Section 87 (1). If 
the argument of the learned Chief Standing 
Counsel is accepted then Section 87 (1) will 
read somewhat as follows: 


“87 (1). Except as provided in Sec- 
tions 85 and 86, any amendment made by 
this Act shall not affect the validity, effect 
or consequence of anything already done or 
suffered, or any right, title, obligation or lia- 
bility already acquired, accrued or incurred 
or any jurisdiction already exercised, and 
any proceeding instituted or commenced be- 
fore any court or authority prior to the com- 
mencement of this Act shall, notwithstanding 
any amendment herein made, continue to be 
heard and decided by such court or autho- 
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rity according to the procedure prevailing 
before the amendment.” 


As there is no ambiguity in the wordings of 
Section 87 (1) and as the text is explicit no 
such words can be added. 


8. Wherever the Legislature intend- 
ed that the procedure existing before the 
amendment should be preserved for pending 
suits or proceedings it always provided this 
either by express terms or by necessary in- 
tendment. To mention an illustrative case 
Section 49 of the U. P. Consolidation of 
Holdings (Amendment) Act, 1958 (Act No. 
38 of 1958) was amended by the U. P. Land 
Laws (Amendment) Act; 1965 and provided 
as follows: 


“49, Where the consolidation operations 
are pending in any unit at the commence- 
ment of this Act: 

(i) if the operations are at the stage of 
examination of the land records under Sec- 
tion 7 of the principal Act, then the Assis- 
tant Consolidation Officer shall complete pre~ 
paration of the statement mentioned in that 
section as if that Act had’ not come into 
force, and such revision or preparation of 
statement shall thereupon be deemed to be 
the revision and preparation of statement 
mentioned in Sections 7 and 8 of the amend- 
ed Act, and thereafter all further proceed- 
ings shall be conducted and concluded in ac- 
cordance with the provisions of the amend- 
ed Act, beginning with the proceedings under 
Section 9 thereof; 


(ii) if the operations are at the stage of 
proceedings under Section 8 of the principal 
Act or at any later stage, then all further 
proceedings shall be continued and conclud- 


ed in accordance with the Principal Act as 
if this Act had not come into force.” (em- 
phasis mine). 

There was a similar saving clause in U. P. 
Consolidation of Holdings (Amendment) Act, 
1958 (Act No. 38 of 1958), Section 49 of the 
amending Act read as follows: 

“49. Notwithstanding the amendment of 
the Principal Act by this Act all proceedings 
commenced prior to, and pending on the 
date on which this Act comes into force— 

(G) relating to correction of records 
under Section 7 of the Principal Act shall 
be completed in accordance with the provi- 
sions contained therein, and shall be deem- 
ed to be proceedings taken under Secs. 7 and 
8 of the Principal Act as amended by this 
Act. All future proceedings thereafter shall 
be conducted and concluded in accordance 
with the provisions of the Principal Act as 
amended by this Act; 

Gi) under section 8 and the subsequent 
sections of the Principal Act shall, subject 


to the provisions of Section 50 of this Act, - 
be conducted and concluded in accordance 


with the provisions of the principal Act, as 
if this Act had not come. into force.” 
(emphasis mine). 
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Consequently I see no substance in the sub- 
mission of the learned Chief Standing Coun- 
sel that the Full Bench decision in Kallu 
Khan’s case, 1962 All LJ 1039 deserves re- 
consideration. 


9, Similar question arose in the case 
of Ram Lagan Singh v. Mst. Ram Pyare 
(supra). The following observations which 
are in point were made in that case: 

“The 1958 amendment Act being equally 
a procedural law took effect at once and ap- 
plied to the suit even though it had com- 
menced earlier. After the deletion of Sec~ 
tion 332-B by it, it became no longer neces~ 
sary for the Civil Court to refer the sirdari 
issue to a Revenue Court for its decision. 
If it had already referred it, the reference 
would have been saved by the first clause of 
Section 87 (1) but since it had not referred 
it there was nothing to be saved by the first 
Clause. ......ceseee The Revenue Court ceased 
to have jurisdiction since the date of the 
deletion but the deletion did not take away 
the jurisdiction already acquired by it.” 

10. In the case of Sanwal Singh v. 
Jwala, 1962 All LJ 384, Munsif West, Hardoi 
had remitted certain issues relating to the 
question of Sirdari for decison to the Reve- 
nue Court under Section 332-B of the Act. 
A question arose whether in view of chan- 
ges made in the Act by Act No. 18 of 1956 
and Act No. 37 of 1958 the issues should 
have been decided by the Munsif himself or 
he could refer the same to the Revenue 
Court under Section 332-B of the Act as it 
stood before coming into force of the amend- 
ing Acts. The suit out of which the issues 
arose was filed on 8-7-1958, that is, before 
coming into force of amending Act No. 37 
of 1958. The argument was that the suit 
was governed by the old procedure which 
was in force when it was filed and not by 
one prescribed by law during the pendency 
of the suit. This argument was rejected and 
it was held that the change in law being 
procedural took effect retrospectively and 
that the suit would be governed by the new 
procedure and the Munsif had no jurislic- 
tion to refer the issues to the Revenue Court 
for decision and should instead have decided 
the same himself. 


11. In view therefore of the decision 
in Kallu Khan’s case, 1962 All LJ 1039 we 
must conclude that after amendment of the 
Principal Act by Act No. 37 of 1958 on 7th 
November, 1958, by which Sections 332, 
332-A and 332-B were deleted there was no 
provision left on the Statute Book under 
which a reference of the issue of bhumi- 
dhari could be made by the Judicial Officer 
to the Civil Court. He not having made re- 
ference of this question to the Civil Court 
by 7th November, 1958 there was no provi- 
sion under which he could do so subsequent- 
ly. The order dated 11-12-1959 passed long 
after coming into force of amending Act 
No. 37 of 1958 by which issue No. 1 relat- 
ing to Bhumidhari right was referred by him 
to the Munsif was therefore without jurisdic- 
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tion with the result that the finding of the 
Munsif on the question of bhumidhari right 
was itself without jurisdiction and therefore 
a nullity. 

12. The next submission of the learn- 
ed counsel for the appellant is that if this 
appeal is allowed and the suit is remanded 
for a second decision by the lower court a 
certificate should be granted under Sec. 13 
of the Court-Fees Act authorising the ap- 
pellant to receive back from the Collector 
full amount of court-fee paid on the memos 
tandum of appeal. Section 13 of the Court- 
Fees Act is in the following terms: 


“13. If an appeal or plaint, which has 
been rejected by the lower court on any of 
the grounds mentioned in the Code of Civil 
Procedure, is ordered to be received, or if 
a suit is remanded in appeal on any of the 
grounds mentioned in Section 351 of the 
same Code for a second decision by the lower 
Court, the Appellate Court shall grant to the 
appellant a certificate, authorizing him to re- 
ceive back from the Collector the Full 
amount of fee paid on the memorandum of 
appeal.” 

13. The reference to Section 351 of 
the Code of Civil Procedure in Section 13 
of the Court-Fees Act should now be read 
as Order 41, Rule 23 of the Code of Civil 
Procedure, 1908 (see Chandra Bhushan Misra 
v. Smt. Javatri Devi, AIR 1969 All 142 (FB) 
and Raja Virendra Shah Ju Deo v. State of 
Uttar Pradesh, 1964 All LJ 868. 


14. Order 41, Rule 23 of the Code 
of Civil Procedure is in the following words: 


“Where the Court from whose decree an 
appeal is preferred has disposed of the suit 
upon a preliminary point and the decree is 
reversed in appeal, the Appellate Court may, 
if it thinks fit, by order remand the case, 
and may further direct what issue or issues 
shall be tried in the case so remanded, and 
shall send a copy of its judgment and order 
to the Court from whose decree the ap- 
peal is preferred with directions to readmit 
the suit under its original number in the 
Tegister of civil suits and proceed to deter- 
mine the suit; and the evidence (if any) re- 
corded during the original trial shall, subject 
to all just exceptions be evidence during the 
trial after remand.” 

15. By Notification No. 43/VII-d-29, 
published in U. P. Gazette on 1-6-1957 
Rule 23, of Order 41 of the Code of Civil 
Procedure has been amended by the Allaha- 
bad High Court in such a way that after 
the words ‘and the decree is reversed in 
appeal’ the following words were inserted: 
‘Or where the Appellate Court while revers- 
ing or setting aside the decree under appeal 
considers it necessary in the interest of jus- 
tice to remand the case, it? By virtue of 
this amendment it follows that a certificate 
under Section 13 can be granted by the ap- 
pellate court not only where the court from 
whose decree an appeal is preferred has dis- 
posed of the suit upon a preliminary point 
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and the decree is reversed in appeal and 
the case is remanded but also where the dec- 
ree of the lower court is reversed and the 
court intends to remand the case in the inte- 
rest of justice. 


16. Section 351 of the Code of Civil 
Procedure, 1859 which was in force in 1870 
when the Court-Fees Act was passed was in 
the following terms: 

“If the lower Court shall have disposed 
of the case upon any preliminary point so 
as to exclude any evidence of fact which shall 
appear to the Appellate Court essential to 
the rights of the parties, and the decree of 
the Lower Court upon such preliminary point 
shall be reversed by the decree in appeal, 
the Appellate Court may, if it thinks right, 
remand the case, together with a copy of 
the decree in appeal to the Lower Court, 
with directions to restore the suit to its ori- 
ginal number in the Register and proceed to 
investigate the merits of the case and pass 
2 decree therein.” 


Section 352 of the Code of Civil Prosedure, 
1859 provided: 

“It shall not be competent to the Ap- 
pellate Court to remand a case for a second 
decision by the Lower Court, except as pro- 
vided in the last preceding section.” 


The Code of 1859 was repealed and re- 
placed by the Code of 1877 (Act No. 10 of 
1877). The argument of the learned Chief, 
Standing Counsel Sri K. S. Verma is that 
in order to entitle the appellant to a certi- 
ficate under Section 13 of the Court-Fees 
Act the order of remand should have been 
on the ground contained in Section 351 of 
the Code of 1859 and not on the grounds 
mentioned either in the unamended terms of 
Order 41, Rule 23 of the Code of Civil Pro- 
cedure of the terms as amended by the Alla- 
habad High Court. The argument is based 
on the reasoning that in Section 13 of the 
Court-Fees Act reference to Section 351 of 
the Code does not contain any words to 
imply reference to any corresponding provi- 
sion in the current Code of Civil Procedure. 
For this argument the learned counsel seeks 
support from the dissenting opinion record- 
ed by Jagdish Sahai, J., in the Full Bench 
case of AIR 1969 All 142 (FB) and submits 
that the decision of the Full Bench in the 
case of Chandra Bhushan Misra should be 
referred by us to a larger Bench for recon- 
sideration. Having given due consideration 
to the arguments addressed by the learned 
Chief Standing Counsel I am unable to find 
anything which may justify a reconsideration 
of the decision recorded by the Full Bench 
in Chandra Bhushan Misra’s case, AIR 1969 
All 142 (FB). The majority judgment took 
full note of the line of reasoning which com- 
mended itself to Sahai, J., in the minority 
judgment and gave its own opinion. The 
matter stands concluded by decision of the 
Full Bench in the aforesaid case to the effect 
that whenever an appeal is remanded by the 
High Court under Order 41, Rule 23 (as 
amended in U. P.) on the ground that it is 
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in the interest of justice to do so, the ap- 
lant is entitled to a refund of the court- 
ee paid on the memorandum of appeal. 


In coming to this conclusion the view 
earlier expressed by this Court in the case 
of 1964 All LJ 868 was endorsed. Upon the 
view which I take on the first point dis- 
cussed above, the appeal will have to be al- 
lowed and the case remanded for rehearing 
according to law but for reasons which I 
proceed to state shortly this order of remand 
will be occasioned by the fact that the case 
was decided by the court on a preliminary 
point and will not be (sic) induced by the 
interest of justice. Learned Chief Standing 
Counsel, however, maintained that the trial 
Court cannot be found to have decided the 
case on a preliminary point inasmuch as it 
had decided a number of issues and had not 
disposed of the case on a single point or 
issue. This is not to my mind a correct 
view of law. The judgment of the Judicial 
Officer shows that he recorded findings on 
issues Nos. 1, 4, 5 and 6 and left undecided 
only issues Nos. 2, 3 and 8 in view of the 
finding returned by the Civil Court on the 
question whether the plaintiff was a bhumi- 
dhar. Issue No. 2 related to the question of 
limitation; issue No. 3 to the question whe- 
ther the defendants were trespassers; issue 
No. 7, relief and issue No. 8 to the question 
whether the land had become vested in the 
-Gaon Samaj. 


In Bai Bai v. Mahadeo Maruti, AIR 
1960 Bom 543 it was observed that the ex- 
pression ‘preliminary point’? does not mean 
the same thing as a ‘preliminary issue’ and 
that a ‘preliminary point” means a point, the 
determination of which enables the trial 
Court to pass a decree and relieves it from 
the necessity of determining the other points 
involved in the suit and even though the 
point decided by the trial Court happens to 
be a point of fact, if the test is satisfied that 
the point was such that a decree could have 
been granted by the trial Court on the basis 
of its decision on that point, then, it would 
be a preliminary point within the meaning 
of Order 41, Rule 23. The expression is 
not confined to a point of law or point of 
jurisdiction. I am in respectful agreement 
with this view. In that case one of the 
issues before the Court was whether a cer- 
tain adoption was valid. The court record- 
ed a finding on issues Nos. 1 and 3. The 
first issue related to the question whether the 
plaintiff had proved his adoption. The third 
issue was whether Santabai was competent 
to adopt. The other issues were whether 
the registered deed of adoption was proved 
and whether the suit was in time. The trial 
Court did not record its finding on issues 
Nos. 2 and 4. It had recorded its finding on 
issues Nos. 1 and 3 and held that the alleg- 
ed custom not to adopt was not proved. On 
the first issue however it was found that the 
plaintiff had failed to establish that the actual 
giving and taking had taken place and found 
issue No. 1 in the negative. Having done 
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so, it was not considered necessary to record 
its findings on issues Nos. 2 and 4 and on 
the basis of finding on issue No. 1 the suit 
was dismissed. 


17. In the case of Abdul Gani v. 
Devi Lal, AIR 1960 Raj 77 it was held that 
the words ‘preliminary point’ should not be 
narrowly construed so as to be confined to 
pleas like limitation and res judicata but 
should be given a liberal meaning so as to 
include any point connected or not connect- 
ed with the merits of the case, a decision of 
which in some particular manner results in 
the disposal of the suit without the necessity 
of deciding other points actually arising in 
the case which, or at any rate some of which, 
must necessarily be decided for the disposal 
of the case in the event of a different deci- 
sion on preliminary point not resulting in 
the disposal of the suit. 

18. In Ratanlal Saligram v. Nathulal 
Pankarji Namdeo, AIR 1961 Madh Pra 108 
also the view taken was that the narrow in- 
terpretation that a preliminary point is one 
which does not relate to the merits of the 
case is unwarranted and that a prelimin: 
point is not restricted to points like limita- 
tion, jurisdiction and res judicata and may 
be either collateral to the merits which pre- 
cludes their determination altogether or a 
point which, though relating to the merits, 
precludes their general determination. It is 
a point which when determined against the 
plaintiff brings the suit to an end leaving 
other issues undetermined. I therefore hold 
that in any view of the matter upon an 
order of remand being passed in this appeal 
the appellant is entitled to a certificate under 
Section 13 of the Court-fees Act. 


19. These were the only points can- ` 
vassed in the appeal which stand concluded 
on the conclusions reached above. I would 
therefore allow this appeal with costs 
throughout against respondent No. 1, the 
chief contesting respondent, set aside the 
judgment and decree of the court below and 
remand the case for a fresh decision of the 
case according to law. 


U. S. SRIVASTAVA, J.:-—— 20. I agree 
with the order proposed and there is noth- 
ing that I can usefully add. 

Appeal allowed. 
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Sri Prem Nath Khanna, Petitioner v. The 
Union of India and others, Opposite Parties, 
. Civil Misc. Writ No. 1190 of 1972, DJ- 
30-10-1972. 

Index Notes — (A) Gold Control 
(Licensing of Dealers) Rules (1969), R. 2 (b) 
— Where applicant has experience as a 
dealer, his application for licence for pur- 
chase and sale of gold ornaments cannot be 
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rejected for any want of his experience in the 
making and repairing of gold ornaments. 
@ara 10) 
Index Note:— (B) Gold Control (Licens- 
ing of Dealers) Rules (1969), Rule 2 b) 
— Considered recommendation of Superin- 
tendent for issue of licemce to applicant 
cannot be rejected by Assistant Controller on 
the mere ground of existing mumber of licem- 
sees being sufficient — Such rejection fails 
for ignoring factors stated in Rule 2 (b) (). 
(Para 11) 


Index Note:— (C) Gold Control (Licems- 
ing of Dealers) Rules (1969), Rule 2 (b) ( 
— Applicant for licence is not required to 
volumteer evidence of his experience as a 
salesman especially where the Superintendent 
has duly recommended issue of licence. 

@aras 13 & 20) 


B. P. Srivastava and S. N. Kacker, for 
Petitioner; T. N. Sapru, for Opposite Par- 
tias. 


ORDER:— On 13th February, 1970, 
petitioner Prem Nath Khanna submitted an 
application to the Assistant Collector, Cen- 
tral Excise, Allahabad praying for a Gold- 
dealers licence under the provisions of the 
Gold (Control) Act 1968. In usual course, 
the Superintendent of the Central Excise 
made an enquiry and recommended that the 
petitioner be granted a Gold dealers licence. 
However, the Assistant Collector Central 
Excise, vide his order dated 9th of April, 
1970, rejected the application moved by the 
petitioner. Being aggrieved by the order 


‘passed by the Assistant Collector, the peti- 


tioner preferred an appeal before the Col- 
lector Central Excise who dismissed the same 
on 5th April, 1971. The petitioner then filed 
a revision before the Central Government 
which also was dismissed on 29th Novem- 
ber, 1971. He has now approached this 
Court praying for a writ in. the nature of 
certiorari for quashing the orders passed by 
the Assistant Collector Central Excise, Col- 
lector Central Excise and the Central Gov- 
ernment, mentioned above. He also prays 
that the respondents be commanded to grant 
him a gold dealers licence. 


2. Section 27 of the Gold (Control) 
Act 1968 as amended by the Gold Control 
(Amendment) Act 1969, provides that—Save 
as otherwise provided in the Act, no person 
shall commence or carry on, business as a 
dealer unless he holds a valid licence issued 
in this behalf by the Administrator. Sub- 
section 6 (a) lays down that no application 
for issue of a licence to commence or carry 
on business as a dealer shall be granted un- 
less the Administrator, having regard to such 
matters as may be prescribed in this behalf 
and after making such enquiry in respect of 
those matters as he may think fit, is satisfied 
that the licence should be issued. 


3. Relevant portion of Rule 2 of the 
Gold Control (Licensing of Dealers) Rules,, 
1969 reads thus:— 
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“On receipt of an application foy the 
issue of a licence to commence or carry on 
business as a dealer, the Administrator shall 
A regard to the following matters, name- 
y: 

(a) are : . 

(b) the experience of the applicant with 
regard to the dealing in, or making, manufac- 
turing, preparing, repairing or polishing of 
ornaments; i 


Dewees Geese ecposs assesses sesees veseo 


(f) the need to increase the number of 
licensed dealers in the city or town in which 
the dealer intends to carry on business or 
where the applicant intends to carry on busi- 
ness in a village, the need to increase the 
number of licensed dealers in the district 
within which such village is situated, having 
regard to— 

(i) the number of licensed dealers exist- 
ing in such city, town or district, as tha 
case may be; and 

(ii) the demand for ornaments which is 
likely to rise in such city, town or district, 
such demand being estimated on the basis 
of the turnover of the licensed dealers, exist- 
ing therein, for a period of three years pre- 
ceding the year in which such application 
for the issue of license has been made and 
such turnover shall be determined on the 
basis of the accounts and returns submitted 
under the law for the time being in force 
in relation to gold.” 


4. In the schedule attached to his ap- 
plication for licence, the petitioner stated 
that he wanted to obtain Gold dealer’s licence 
for purchasing and selling gold and silver 
ornaments. He also filed an affidavit stating 
that he had been working in Gold orna- 
ments dealing since his childhood. He had 
the credit of working as a salesman in a 
firm known as Lala Kashi Nath Seth Shah- 
jahanpur from 1954 to 1956. Later on he 
worked as sales-man in a Firm M/s. Nanak 
Chand Ram Sahai Sharraf, Shahjahanpur 
from 1955-1956. Further he worked as a 
Sales-man with the Firm M/s. Bhagat Ram 
Jai Narain at Kanpur from 1956 to 1958. 
He also worked as Gaddidar and sales-man 
with M/s. Bhagat Narain Jai Narain Allaha- 
bad, from 1958 to 1970. Thus he had long 
experience of Gold ornaments business. 


5, The Assistant Collector Central 
Excise rejected petitioner’s application, by 
his order dated 9th of April 1970. A copy 
of order passed by him has been filed as 
Annexure 3 to the writ petition. In para- 
graph 5 of the order brief facts of the case 
have been stated as follows:— 


“Shri Prem Nath Khanna applied for a 
fresh gold dealer’s licence through the 
Superintendent of C. Ex. M. O. R. Allaha- 
bad. The application was submitted in the 
proper form accompanied with a receipted 
Treasury Challan in evidence of payment of 
licence fees of Rs. 100/-. The sketch plan 
of the proposed premises was attached with 
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Superintendent’s report of switability. 
Superintendent recommended for issue of 
licence considering the number of existing 
gold dealers’ licences and turn over for three 
years, As regards experience of the appli- 
cant jit was reported that he was working in 
the firms at three places since 1954 as sales- 
man Yn support of this the applicant has 
subnitied an affidavit and a certificate from 
ihe President Allahabad Sarrafa Samiti.” 


é However, while making the actual 
order. the Assistant Collector Central Excise 
stated ihat having carefully considered and 
processed the application of the party in the 
light of Rule 2 of the Gold Control (Licens- 
ang of Dealers) Rules. 1969 and Section 27 
(6) of the Gold Control Act, 1968, there is 
po justification to increase the number of 
Gold dealers in the city as the number is 
already very large. The petitioner merely 
had un experience of working as Sales-man 
ince the year 1954 and had no experience 
about making, manufacturing, preparing, 
repairing or polishing of ornaments. He had 
mot even been a partner in any Firm. In 
his opinion, such an experience was not the 
requisite expericnce which could make him 
eligible for -he grant of dealer’s licence. The 
application filed by the petitioner was ac- 
cordingly rejected 


7 As stated above, according to 
Rule 2 ib) of Gold Control (Licensing of 
Dealers) Rules, while considering application 
fer issue of licence to commence or carry 
em business as a dealer, the Administrator, 
has to have regard to the experience of the 
applicant with regard to the dealing in, op 
making, munufacturing, preparing, repairing 
ər polishing of ornaments. Learned coun- 
se! for the petitioner argues that the Assist- 
ant Collector was wrong in thinking that un- 
less the applicant had the experience in mak- 
ing. manufacturing, preparing, repairing and 
polishing of ornaments, he was not qualifi- 
ed to obtain a gold dealer’s licence and that 
his Faremo as a Sales man was of no 
avail. 


8. The expression “dealer” has been 
defined in Section 2 (h) as meaning any 
person who carries on, directly or otherwise, 
the business of making, manufacturing, pre- 
paring, repairing, polishing, buying, selling, 
supplying. distributing, melting, processing or 
converting gold, whether for cash or for de- 
ferred payment or for commission, remune- 
tation or other valuable consideration. A 
person who carries on any of the activities 
mentioned in Section 2 (b) of the Act is a 
dealor who under the provision of Section 27 
of the Act, would 1equire a licence for carry- 
irs on .hat activity. It is not necessary that 
a person who is a dealer as he indulges in 
the activities of selling, supplying and dis- 
tributing crnaments must also indulge in the 
activities of manufacturing and repairing of 
ornaments etc. Rule 2 (b) provides that 
while deaiing with an application for dealer’s 
licence the licensing authority should have 
regard to applicant’s experience in dealing in, 
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or making, manufacturing, preparing, re- 
pairing or polishing of ornaments. It does 
not require that the applicant should have 
experience in dealing in and making, manu- 
facturing, preparing, repairing and polishing 
of ornaments. According to this ‘rule, it is 
not necessary that a person applying for a 
Gold dealer’s licence must have prior experi- 
ence in all the items mentioned in Rule 2 (b), ` 
namely, in dealing, making, manufacturing, 
preparing, repairing and polishing of orna~ 
ments. This provision obviously means that 
while considering an application for grant of 
Gold dealers licence regard shall be had to 
the experience in respect of the activity which 
he intends to carry on under the licence ap- 
plied for. If a person applies for a dealers 
license merely for purposes of carrying on 
the activity of sale and purchase of orna- 
ments, there is no point in insisting that he 
should also have experience of making, 
manufacturing, preparing etc., of ornaments. 
The type of experience that is to be taken 
into consideration while dealing with an ap- 
plication for licence, therefore, depends upon 
the purpose for which the licence is sought 
to be obtained. Since the petitioner made an 
application for obtaining gold dealers license 
for purchase and sale of ornaments, the As- 
sistant Collector was not justified in reject- 
ing the application on the ground that he 
had no experience of manufacturing etc., of 
ornaments. A person who has worked as a 
sales-man with a number of big dealers deal- 
ing in ornaments can certainly acquire expe- 
rience in its purchase and sale. 


S. Mr. T. N. Sapru, learned counsel 
appearing for Union of India, urges that in 
view of the definition of the word “dealer”, 
contained in Section 2 (b), once a dealer’s 
licence is granted under Section 27 of the 
Act, the person concerned becomes entitled 
to indulge in all the activities mentioned 
therein. Accordingly it would be apt to 
insist that he should have experience in res- 
pect of all those activities. The word “or” 
used in Rule 2 (b) should therefore be read 
as “and” and unless a person has experience 
in all the activities mentioned in the Rule, 
he should not be granted a gold dealers li- 
cence. 


18. I am unable to accept this sub- 
mission. If a person has been granted a 
dealer’s licence merely for the purposes of 
buying and selling gold and silver ornaments, 
and even though he becomes a dealer as de- 
fined in the Gold Control Act, he does not 
become entitled to carry on such business 
for which licence has not been granted to 
him. It is true that in certain cases, in order 
to effectuate legislative intention and the pur- 
poses for which the enactment is made, the 
expression ‘or’ may be read as ‘and’ and 
the provisions of the Act or Rule be inter- 
preted accordingly, but in this case I find 
no justification for not giving normal mean- 
ing to the word “or” as used in Rule 2 (b). 
I am accordingly, of opinion that the As- 
sistant Collector Central Excise was not 
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right in throwing out petitioner’s application 
for grant of Gold Dealer’s licence for carry- 
ing out the business of purchase and sale of 
gold ornaments, on the ground that he did 
not have experience of making, manufactur- 
ing, preparing, repairing or polishing of 
ornaments. 


11. Rule 2 (f) requires that while 
considering the grant of an application for 
licence, the authority has to take into consi- 
deration the need to increase the number 
of licenced dealers in the city or town in 
which the dealer intends to carry on busi- 
ness and that such need has to be determin- 
ed on the basis of the number of licensed 
dealers existing in such city, town or Dist- 
rict and the demand for ornaments which is 
likely to rise there. It further provides that 
the demand for ornaments has to be esti- 
mated on the basis of the turnover of the 
licensed dealers, existing therein, for a pe- 
riod of three years preceding the year in 
which such application for the issue of 
licence has been made. The yard-stick for 
determining -the turnover of the dealers is 
the accounts and returns submitted by them 
under the law for the time being in force in 
relation to gold. While stating the brief 
facts the Assistant Collector mentioned 
that considering the number of existing gold 
dealers licences and their turnover for three 
years, the Superintendent recommended that 
license be issued to the petitioner. While 
making the order, he observed that it was 
not necessary to increase the number of Gold 
dealers licenses 
did not state as to what was the number of 
the Gold dealers in the city and why he con- 
sidered that it was not necessary to increase 
the number of licenses. The order passed 
by the Assistant Collector does not show that 
he applied his mind and considered the fact 
Whether there was any likelihood of rise in 
demand for ornaments estimated on the 
basis of the turnover of the licensed dealers 
in the city for last three years. In my opin- 
ion, while rejecting petitioners application for 
licence, the Assistant Collector Central Ex- 
cise did not consider the matters mentioned 
in Rule 2 (b) and (£) of the Rules. 


12. In appeal, the petitioner asserted 
that he had the requisite experience of deal- 
ing in Gold ornaments as he had worked as 
Sales-man. His application for licence had 
been recommended by the Superintendent 
Central Excise, Allahabad after considering 
the number of existing licenses and their 
turnover for the last three years. The Assis- 
fant Collector Central Excise did not take 
this fact into consideration. He alleged that 
recently one or two new licenses had also 
been issued by the Allahabad Collectorate 
and this showed that while dealing with peti- 
tioner’s application, there had been no proper 
consideration of the matters mentioned in 
Rule 2 (f). Order passed by the Collector 
Central Excise shows that it was also claim- 
ed before him that apart from the fact that 
the petitioner had worked as sales-man with 
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in the city. However, he- 
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various persons mentioned above, he had ex- 
perience of dealing in Gold ornaments as 
while at Kanpur he also dealt in gold orna- 
ments on his own account. Collector Cen- 
tral Excise repelled this plea on the ground 
that he has failed to produce any evidence 
by way of Registration Certificate, partner- 
ship deed, Sales Tax Department’s assess- 
ment orders, Income Tax payment etc. about 
his business at Kanpur, specially when he 
did not make any mention about it before 
the Assistant Collector. He however, went 
on to observe that even on the question 
whether the petitioner had worked as sales- 
man, he did not produce any evidence to 
substantiate his claim, and the Assistant 
Collector, therefore, was right in holding 
that the condition about experience as per 
licencing of Dealers Rules, 1969 had not 
been satisfied in this case. 


13. Along with his application for 
grant of licence, the petitioner submitted an 
affidavit mentioning about his having work- 
ed as a sales-man for various persons. Thej 
Superintendent verified these facts and re- 
ported that the petitioner had necessary cx- 
perience in dealing in gold as he had work-| 
ed as sales-man for three Firms ever since| 
the year 1954. There is no law which re- 
quires that the applicant must produce evi- 
dence before the licencing authority in sup- 
port of the facts stated in the application 
for license. The procedure. adopted in such 
cases is that after an application for licence 
is moved, the Assistant Collector Central 
Excise requires a Superintendent of Central 
Excise to make an enquiry about correctness 
of the facts stated therein, other relevant 
matters and to submit a report. During 
the course of his enquiry, the superintendent, 
if he so liked could contact various persons 
and verify from them whether the statement 
in the application that the applicant had 
worked as sales-man for them was correct 
or not. If the authorities concerned enter- 
tained doubt about correctness of the facts 
mentioned in the application moved by the 
petitioner or in the report submitted by the 
Superintendent Central Excise, it was for 
them to tell the petitioner that they were not 
inclined to act on the averments made in his 
application unless he produced some suport- 
ing evidence. So long as they did not indi- 
cate their desire to seek corroboration of 
facts mentioned in the application, or in the 
report of the Superintendent Central Excise, 
there was absolutely no occasion for the 
petitioner to produce any supporting evi- 
dence from his employers showing that he 
had been working as sales-man since the 
year 1954, There is nothing on the record 
which may indicate that the Collector, at 
any stage, required the petitioner to produce 
supporting evidence in respect of his expe- 
rience in dealing in gold ornaments. The 
Collector Central Excise, therefore, was not 
right in holding that the petitioner had no 
experience as a sales-man, as in support of 
that allegation he did not produce any evi- 
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dence from his employers and that petitioners 
application deserved to be rejected on this 
ground. 


14, As regards the criteria under 
Rule 2 (f) are concerned, the Collector Cen- 
tral Excise pointed out that at the end of 
the year 1968 there were 29 dealers. Their 
number by the end of 1970 was reduced to 
20. According to him, the fact that 9 dea- 
lers surrendered their licences went to show 
that the contention that there was increase 
in business is not correct. He further went 
on to observe that out of the existing licen- 
ces, 9 are reported to be getting no business 
for the last two years. Thus the demand for 
ornaments which is likely to arise also does 
not justify any increase in the number of 
gold licences. A perusal of the order pass- 
ed by the Collector Central Excise shows 
that he estimated the demand for ornaments 
on the basis of the decline in the number of 
licenced dealers between the years 1968 and 
1970. Such decline in the number of exist- 
ing licences has not been made the basis 
for estimating the demand of ornaments 
under Rule 2 (f) which provides that it is 
to be estimated on the basis of the accounts 
and returns which have been submitted under 
the law for the time being in force in rela- 
tion to gold. Accordingly, the Collector Cen- 
tral Excise was not justified in applying this 
criterion in estimating the demand for orna- 
ments in the city. 


15. Towards the close of his order, 
the Collector further noticed that the report- 
ed turnover of the licenced dealers existing 
in the city for the last three years, did not 
justify issue of any further licence as per 
capita turnover was not substantial parti- 
cularly as the major part of the turnover 
was accounted for by “new ornaments made 
out of old one.” It appears that this ob- 
servation was made in order to show that in 
estimating the demand for ornaments the 
Collector has taken into consideration the 
factor mentioned in Rule 2 (f) Gi). Order 
passed by the Collector Central Excise does 
not indicate that total demand as disclosed 
by accounts and returns filed by the dealers 
has gone down in last three years. All that 
is stated therein is that per capita turnover 
is not substantial enough so as to justify 
issue of further licences. It also does not 
indicate the per capita turnover of each indi- 
vidual dealer during the three years. Mere 
assertion in the order that per capita turn- 
over of the dealers is not substantial enough 
does not convey any idea as to what actual- 
ly the average turnover of licenced dealers 
was. Same turnover may be considered to 
be substantial by one person whereas the 
other may consider it to be unsubstantial. 
Turnover of an individual dealer depends 
upon a number of factors. Rule 2 (£) does 
not ensure that there should be substantial 
turnover for each of the licenced dealers 
existing in the city. The Collector was, there- 
fore, not justified in upholding the order re- 
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fusing to grant licence to the petitiones on 
this ground. 

16. I may mention here that it was 
brought to the notice of the Collector that 
he had issued a new licence to another dea- 
ler in the same locality where the petitioner 
wanted to carry on his business. This shows 
that the case that there was no need to in- 
crease the number of licenced dealers is not 
correct. The Collector rejected this plea on . 
the ground that the fact that one licence had 
been issued to another person is not relevant. 
Decision as to grant of licence has to be 
taken in each case with reference to its own 
merit, 

17. Rule 2 @ requires consideration 
of the need to increase the number of licenc« 
ed dealers in a city or town. It is not dis 
puted that the licence referred to in Collec- 
tor’s order was issued in respect of the busi- 
ness in the city of Allahabad. Not only this 
it had been issued for purposes of running 
business in the same locality where the peti- 
tioner wanted to run his business. It is stat- 
ed in the counter affidavit that a dealer’s 
licence had been granted to a person named 
Shadi Lal Jain who was the holder of a 
Gold dealers license in the year 1968. As he 
was evicted from the licenced premises and 
as he could not arrange another suitable pre- 
mises for carrying on his business, he did 
not apply to get his licence renewed for the 
year 1970-71. The licence issued in 1968 
was neither surrendered nor cancelled. After 
getting suitable premises in Rani Mandi, 
Allahabad Shri Shadi Lal Jain applied for 
renewal of his old licence. Since renewal 
could not be done in accordance with the 
Rules and orders, a fresh licence was issued 
to him in 1971. Therefore, in fact, the num- 
ber of Gold Dealers in Allahabad had not 
increased because the fresh licence granted 
to Shri Shadi Lal was in fact the revival of 
his old incence which was not renewed in the 
circumstances mentioned above. 


18. In the first place, the fact that 
the licence to Shri Shadi Lal was not con- 
tinued as he had been evicted from the pre- 
mises where he was carrying his business 
did not mean that while considering fresh 
application for licence the authority should 
disregard the provisions of Rule 2 (f). A 
licence could be granted to Shadi Lal Jain 
only if on a consideration of the need to 
increase the number of licenced dealers in 
the city, such a grant was justifiable. If this 
justification was there for granting licence 
to Shadi Lal Jain it was equally there while 
petitioner’s application for grant of licence 
was being considered. 

19. It is significant to note that ac- 
cording to paragraph 16 of the counter-affi- 
davit, the authority concerned concedes that 
considering Shadi Lal to be a licenced dea- 
ler in the year 1968, grant of licence to him 
in the year 1971 did not have the effect of 
increasing the number of licenced dealers al- 
though he was not a holder of a licence 
during the year 1969-70. When in the year 
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1968 licences were granted to 29 persons, it 
meant that having regard to the citcumstan- 
ces prevailing at that time the authorities 
were of opinion that as many number of 
licences were required to be issued. Merely 
because nine persons went out of business 
subsequently it did not mean that they went 
out of business as the total demand of gold 
ornaments decreased thereafter (as is illus- 
trated by Shadi Lal’s case). It appears, that 
while concluding from the fact that a num- 
ber of Gold dealers have gone out of busi- 
ness the demand for ornament has gone 
down, the authorities concerned did not 
keep the aforementioned aspect in mind. 
They did not try to analyse the reason why 
a number of licenced dealers had gone out 
of business. If it be that the number of 
licenced dealers in the city has gone down 
for reasons like the one for which Shadi Lal 


went out of business in the year 1969-70, or 


because of lack of funds or other like rea- 
sons, it cannot lead to an inference that they 
have gone out of business for lack of de- 
mand of ornaments and grant of licence to 
the petitioner and few others cannot possibly 
have the effect of increasing the number of 
licenced dealers having regard to the demand 
of ornaments. Acordingly, I am of opinion, 
that the Collector Central Excise also has 
not correctly considered the matters mention- 
ed in Rule 2 (b) and Rule 2 (f), while re- 
jecting the petitioner’s application for licence. 

20. Revisional order passed by the 
Central Government also suffers from simi- 
lar defects. While rejecting the application 
in revision, the Central Government observ- 
ed that the evidence produced by the peti- 
tioner is not adequate to come to any con- 
clusion regarding the extent of his experi- 
ence. Although he had enough opportunity 
of producing supporting evidence, he has 
failed to do so. As explained earlier, the 
question of having adequate opportunity to 
produce supporting evidence did not arise 
in this case as the authorities concerned 
never asked the petitioner to produce the 
same for corroborating his claim about ex- 
perience, made in his application for licence. 
On the other hand, the procedure adopted 
by the respondents in such cases was to get 
an enquiry conducted through the Superin- 
tendent Central Excise, who after making 
the same gave his report to the Licencing 
Authority. In this case, the Superintendent 
verified petitioner’s assertion about his hav- 
ing worked as Sales-man since the year 1954. 
In case the Licencing Authority was not sa- 
tisfied with the averments made by the ap- 
plicant or the verifications made by its En- 
guiring Officer, it should have asked the 
petitioner to produce evidence in support of 
his claim. So long as the petitioner was not 
asked to produce supporting evidence, he 
could not be blamed for not producing the 
same and no question of his failing to do 
so in spite of sufficient opportunity being 
there arises. Accordingly, the Central Gov- 
ernment also was not right in concluding 
against the petitioner on this ground. 
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21. The Central Government furthers 
observed that having regard to the number 
of Gold Dealers at Allahabad, and the de- 
mand for ornaments likely to arise there, 
based on the past turnover of the existing 
dealers, there was no need to increase the 
number of Gold dealers in Allahabad. No 
facts have been mentioned as to what the 
number of licensed dealers was and what was 
disclosed by their accounts and turnover. It 
appears that the Central Government has 
arrived at this finding precisely for the rea- 
sons similar to those indicated by the Col- 
lector Central Excise. In my opinion for 
the reasons already mentioned, the order 
passed by the Central Government also suf- 
fers from similar infirmity. 


22. I am accordingly of opinion that 
petitioner’s application for licence has been 
rejected by the respondents without properly 
taking into consideration the matters refer- 
red to in Rule 2 (b) and Rule 2 (f) of the 
co Control (Licensing of Dealers) Rules, 


23. The petition, therefore, succeeds 
and is allowed with costs. The three im- 
pugned orders dated 9th April, 1970, 5th 
April, 1971 and 29th November, 1971, pass- 
ed by the Assistant Collector Central Ex- 
cise, Collector Central Excise and the Union 
Government, respectively are quashed. The 
Assistant Collector Central Excise shall con- 
sider the application for licence moved by 
jhe petitioner afresh and in accordance with 


We 
Petition allowed. 
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AIR 1973 ALLAHABAD 187 (V 60 C 61) 
SATISH CHANDRA AND 
N. D. OJHA, JJ. 


State of U. P. and another, Appellants 
v. Bharat Nath Seth, Respondent. 


Special Appeal No. 816 of 1968, Dj- 
27-10-1972, against judgment of Single Judge 
of this Court, in Civil Misc. Writ No. 470 of 
1963, D/- 22-3-1968. g 


Index Note: — (A) Constitution of 
India, Article 226 — Writ petition — Proce~ 
dure — Question of law not taken in coun- 
ter-affidavit, if can be raised. 


Brief Note: — (A) A ground, that the 
charges made for the issue of licence as fees 
were in the nature of fees but with no ele- 
ment of quid pro quo between the licencee 
and the State and as such the State was 
not liable to render any service in lieu of 
licence fee, raises a pure question of law 
as to the legal nature of licence fee and can- 
not be repelled on the technical ground that 
this specific line of defence was not taken 
in the counter-affidavit by the State. 

(Paras 6 & 7) 

Index Note: — (B) Constitution of 

India, Article 265 — A provision for im- 
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position of a licence fee does not necessarily 
lead to the conclusion that the fee must 

only for services rendered. (X-Ref: Mirza- 
pur Stone Mahal Act (5 of 1886), Section 6). 


Brief Note: — (B) Where the licencee 
acquires by virtue of Section 6 of the Mirza- 
put Stone Mahal Act (5 of 1886) an exclu- 
sive right of opening quarry or quarrying 
stone within the local limits of the District of 
Mirzapur, the levy of fee charged by the 
State for granting this privilege cannot be 
held to be unconstitutional on the ground 
that it is not in the nature of fee. AIR 
1965 SC 1107, Rel. on. (Para 8) 


Cases Referred: Chronological Paras 
AIR 1965 SC 1107 = 1965-2 SCR 
477, Corporation of Calcutta v. Liber- 


ty ema 
AIR 1939 PC 36 = 1938 AC 708, 
Shannon v. Lower Mainland Dairy 
Products Board 
B. L. Yadav, for Appellants; R. N. 
Bhalla, for Respondent. 


SATISH CHANDRA, J:— The State 
of Uttar Pradesh is the appellant. It is ag- 
grieved against the decision of a learned 
Single Judge holding that the enhancement 
of the licence fee from Rs. 4/- to Rs. 10/- 
under the Stone Mahal Rules was invalid. 


2.' Section 6 (2) of the Mirzapur 
Stone Mahal Act, 1886 provides that a per- 
son may, so far as the rules made under this 
Act permit, acquire an exclusive right to 
open quarry, or quarry stones, within certain 
local limits in any part of the district and 
may retain the right so long as these rules 
permit the same. Section 7 clause (c) of 
this Act authorised the local Government to 
frame rules regarding the conditions on the 
fulfilment of which a person is to acquire 
an exclusive right of opening a quarry, or 
quarrying stone, within certain local limits 
and how that right will cease to exist. In 
exercise of this power -the local Govern- 
ment framed the Stone Mahal Rules, 1944. 
Rule 8 of the Rules provided that no per- 
son shall prospect for a stone quarry or open 
a new quarry or work an existing quarry ei- 
ther in person or through an agent, unless 
he is duly authorised to do so by a licence 
The fee for 


The licence shall be in force for the financial 
year (April 1 to March 31) in which they 
are issued and must be issued duly on the 
payment of the fee. 


3. Bharat Nath Seth, the respondent 
held several licences from the Superintendent 
Stone Mahal, Mirzapur under these rules. 
His licences were renewed each year for the 
several years past. 


4. Initially the licence fee was Rupee 
1J- per year. In 1944 it was enhanced to 
Rs. 2/- per annum; and in the year 1954 
it was enhanced to Rs. 4/- per annum. On 
2nd January, 1963, the State Government 
published a notification proposing to en- 
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hance the fee of Rs. 10/-. Objections were 
invited by 30th January, 1963. The District 
Stone Traders Association, of which the res- 
pondent was a member, filed objections but 
the objections were unsuccessful. The State 
Government ultimately fixed the licence fee 
at Rs. 10/-. This fixation was challenged by 
a respondent by a writ petition in this 
ourt. 


5. In support of the writ petition it 
was urged that the licence fee was not a fee 
properly so-called because the authorities 
were not rendering any service to the estate 
and as such it was a levy of tax and not a 
fee. The learned Single Judge went into the, 
accounts and ultimately came to the con- 
clusion that the annual average income is 
Rs. 4,60,685/- while the average annual ex- 
penditure is Rs. 72,170/-. The income being 
far in excess than the actual expenditure 
made in rendering services to the licences 
the fee could not be validly held to be a 
fee as known to the constitution. In this 
situation the enhancement of licence fee from 
IRs. 4/- to Rs. 10/- does result in augmenta- 
tion of revenue and therefore the rules were 
unconstitutional. 

6. The learned Single Judge did not 
permit the State to raise an alternative sub- 
mission that the charges made for the issue 
of licence as fees were in the nature of fees 
but with no element of quid pro quo be- 
tween the licencee and the appellant and as 
such the appellants were not liable to render 
any service in lieu of the licence fee, on the 
ground that this specific line of defence was 
not taken in the counter-affidavit. 


7. In the appeal before us the alter- 
native ground has been pressed. In our 
opinion the ground raises a pure ‘question 
of law as to the legal nature of licence fee. 
In our opinion, it was for the respondent, 
who has come to this court for relief, to 
establish the true nature of the licence fee, 
the enhancement of which was the cause of 
action. The submission relating to the true 
nature of the licence fee raised on behalf of 
the State could not be repelled on the techni- 
cal ground that appealed to the learned 
Single Judge. 

8. The Supreme Court has in The 
Corporation of Calcutta v. Liberty Cinema, 
AIR 1965 SC 1107 specifically dealt with the 
true nature and character of licence fee. 
Section 548 of the Calcutta Municipal Act, 
1951 provided for levying of a fee for every 
licence issued under the Act. The nature of 
this licence fee was discussed by the Sup- 
reme Court. Before the Supreme Court it 
was argued that the fee for the licence was 
really not a fee because the services were 
not rendered in lieu thereof. It was impo- 
sition of a tax pure and simple. The Sup- 
teme Court cbserved:— 


“This contention is not really open to 
the respondent for Section 548 does not use 
the word ‘fee’, it uses the words ‘licence fee’ 
and those words do not necessarily mean a 
fee in return for services. In fact in owy 
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Constitution fee for licence and fee for ser- 
vices rendered are contemplated as different 
kinds of levy. The former is not intended 
to be a fee for services rendered. ‘This is 
apparent from a consideration of Article 110 
(2) and Article 199 (2) where both the ex- 
pressions are used indicating thereby that 
they are not the same. In Shannon v. Lower 
Mainland Dairy Products Board, 1938 AC 
708 = (AIR 1939 PC 36) it was observed at 
RA aaa (of AC) = (at pp. 38-39 of 


“If licences are granted it appears to be 

no objection that fees should be charged in 
order either to defray the costs of adminis- 
tering the local regulation or to increase the 
general funds of the Province or for both 
PUIPOSES. ....e00e It cannot, as their Lord- 
ships think be an objection to a licence plus 
a fee that it is directed both to the regu- 
lation «of trade and to the provision of reve- 
nue. 
It would therefore appear that a provision 
for the imposition of a licence fee does not 
necessarily lead to the conclusion that the 
fee must be only for services rendered.” 


This decision completely covers the 
point. It is not. denied that the appellant 
State charged the fee for the issuance of 
the licence. 
dent acquired by virtue of Section 6 of the 
Mirzapur Stone Mahal Act 1886 an exclusive 
right of opening quarry or quarrying stone 
within the local limits of the district of 
Mirzapur. If the State charges some fee for 
granting this privilege the levy cannot be 
held to be unconstitutional on the ground 
that it was not in the nature of fee. 

9. In this view of the matter it is 
not necessary to go into the accounts. 


10. In the result the appeal succeeds 
and is allowed. The judgment of the learn- 
ed Single Judge is set aside and the writ 
petition is dismissed with costs. 


Appeal allowed. 
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(LUCKNOW BENCH) 
OMPRAKASH TRIVEDI, J. 

Jagdish Lal, Petitioner v. Municipal 
poe Bahraich and others, Opposite Par- 
ies. 
cern Petn. No. 686 of 1970, D/- 24-10- 


Index Note: — (A) U. P. Mumicipaliti- 
ties Act (2 of 1916), Section 321, Proviso — 
Review — Order must be passed within three 
months from the date of original order. 


Brief Note: — (A) Where a review ap- 
plication was filed against an order dismiss- 
ing an appeal and the authority set aside the 
order dismissing appeal after expiry of three 
months from the date of dismissal of appeal, 
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Jagdish Lal v. Mpl. Board, Bahraich (Omprakash Trivedi J.) 


Under the licence the respon- 
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it was held that the authority had no juris- 
diction to do so. (Para 4) 


Index Note: — (B) U. P. Municipali- 
ties Act (2 of 1916), Section 321, Proviso — 
Review — Order of review must state rea< 
sons for exercising power. (X-Ref: Civil 
P. C. (1908), Order 47, Rule 1). 


Brief Note: — (B) The power of re- 
view should be exercised when there is some 
mistake or error apparent on the face of the 
record or when there is any other sufficient 
reason. (Para 4) 


Umesh Chandra Srivastava, for Peti- 
tioner; N. Banerji, for Opposite Party No. 2. 


ORDER:— This petition under Art. 226 
of the Constitution of India has been filed 
by Jagdish Lal. The contention is that he is 
owner of a house situate in the city of 
Bahraich. The house of Opposite Party 
No. 2 Hari Nath is situate just to the south 
of this house. After purchase the petitioner 
claims to have submitted a plan to add two 
rooms to the house. This plan, it is cont- 
ended, was sanctioned by the Municipal 
Board by resolution dated 25-9-1969 (An- 
nexure 1 to the writ petition). After the 
resolution opposite party no. 2 filed an ap- 
peal on 3-10-1969 before the District Mag- 
jstrate, Bahraich under section 318 of the 
U. P. Municipalities Act and also obtained 
an order staying operation of the resolution 
dated 25-9-1969. This appeal was dismissed 
in default of opposite party by the District 
Magistrate on 6-12-1969 (vide Annexure 2 
to the writ petition). After dismissal of the 
appeal opposite party no. 2 filed a review 
application purporting to be under section 
321 of the U. P. Municipalities Act (berein- 
after called the Act) before the District 
Magistrate, Bahraich, on 6-12-1969 which 
was also dismissed by the District Magistrate 
on 17-4-1970 due to the absence of Opposite 
Party No. 2 (vide Annexure 3 to the writ 
petition). The same day Opposite Party 
No. 2 filed another review application be- 
fore the same authority and obtained an- 
other stay order. This application for re- 
view was allowed by the District Magistrate 
by an order dated 3-6-1970 after hearing 
both the parties and it was directed that the 
appeal be heard on merits (Annexure 4 to 
the writ petition). The petitioner feels ag- 
grieved from the order dated 3-6-1970 of 
which Annexure 4 is a copy, and challenges 
the same on the ground mainly that the Dist- 
rict Magistrate had no jurisdiction to set 
aside the order of dismissal of the appeal 
dated 6-12-1969 under the proviso to Sec- 
tion 321 of the Act after expiry of three 
months and, therefore, questions the validity 
of the order dated 3-6-1970. It is 
also urged that the District Magistrate 
had no jurisdiction to set aside the order of 
6-12-1969 and to restore the appeal to its 
original number. There is also a ground 
that the resolution of the Municipal Board 
having been implemented inasmuch as cer- 
tain constructions had already been made by 
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the petitioner after. expiry of three months 
from the date of dismissal of the first appli- 
cation for review, the District Magistate had 
no jurisdiction to hear the appeal filed by 
Opposite Party No. 2. On these grounds the 
petitioner prays for a writ of certiorari 
quashing the order of the District Magistrate 
dated 3-6-1970 (Annexure 4). 


2. The petition has been contested 
by Opposite Party No. 2 who has filed a 
counter-affidavit. The opposite party admits 
that sanction for construction was granted: 
by the Municipal Board to the petitioner but 
claims that the land on which the Board had 
permitted construction belonged to Opposite 
Party No. 2 and the sanction was wrongly 
granted. It is admitted that the opposite 
party had filed an appeal before the Dist- 
Tict Magistrate, Bahraich, against the sanc- 
tion granted by the Board and the same hav- 
ing been dismissed in default the opposite 
party moved an application for review. It is 
` further admitted that the review application 
was also dismissed in default and that a 
second application for review had been 
moved which was ultimately allowed by the 
impugned order. 


3. The first and main submission of 
learned counsel for the petitioner in this 
case is that the order of the District Magis- 
trate contained in Annexure 4 to the writ 
petition dated 3-6-1970 was passed without 
jurisdiction. Having heard learned counsel 
for the parties I am of the opinion that this 
contention is well-founded. It is an admit- 
ted fact that against the resolution of the 
Board sanctioning the plan submitted by the 
petitioner Opposite Party No. 2 filed an 
appeal before the District Magistrate, Bah- 
raich, under Section 315 of the Act. Ad- 
mittedly this appeal was dismissed by the 
District Magistrate in default of Opposite 
Party on 16-12-1969. The same day the 
opposite party moved an application for re- 
view which was also dismissed in default on 
17-4-1970. This was followed by a second 
application for review of the same date 
which was allowed by the District Magistrate 
by order dated 3-6-1970. It is relevant in 
this connection to reproduce the provision 
contained in Section 321 of the Act. It 
reads as follows: 


“321. (1) No order or direction referred 
to in Section 318 shall be questioned in any 
other manner or by any other authority than 
is provided therein. 


(2) The order of the appellate authority 
confirming, setting aside or modifying any 
such order or direction shall be final: 

Provided that it shall be lawful for the 
appellate authority, upon application, and 
after giving notice to the other party, to re- 
view any order passed by him in appeal by 
a further order passed within three months 
from the date of his original order”. 

4, It appears from Section 321 
above that the power of review is conferred 
on the appellate authority under the proviso 
to Section 321. But there is time-limit for 
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the exercise of this power, time-limit being 
three months. Yt is further clear that this 
limitation of three months has to be counted 
“from the date of his original order” from 
which it follows that the period of three 
months for exercise of the power of review 
must be counted from 6-12-1969 on which 
the appeal was dismissed in default. Not 
only was the order on the first application 
for review (Annexure 3) passed beyond this 
period of three months counted from the 
date of dismissal of the appeal in default, 
but the order on the second application for 
teview was also passed long after this period 
of limitation. The submission, therefore, 
that under the proviso to Section 321 of the 
Act the appellate court, in this case the Dist- 
rict Magistrate Behraich, had no jurisdiction 
to pass any orders on the application for re- 
view dated 17-4-1970 is perfectly sound and 
valid. Apart from this the order contained 
in Annexure 4 is assailable also on the 
ground that it cannot be said to have been 
passed in exercise of power of review al- 
though avowedly the second application was 
treated by the District Magistrate as appli- 
cation for review as distinct from an appli- 
cation for restoration. The power of review 
on general principles should be exercised 
when there is some mistake or error appa- 
rent on the face of the record or when there 
is any other sufficient reason. The District 
Magistrate did not state any  suffi- 
cient reasons for exercising power. On 
all considerations I uphold the conten- 
tion of learned counsel for the petitioner that 
the District Magistrate had no jurisdiction 
to set aside the order dated 6-12-1969 after 
expiry of three months’ period i.e., on 3-6- 
1970. To this one might add that by the 
impugned order he did not set aside the 
order passed on the first application for re~ 
view on 17-4-1970 nor restored the earlier 
application for review. It is difficult to see 
how the order on the first application for 
review remaining intact, another order could 
be passed on the second application for re- 
view. Upon all these considerations the im- 
pugned order of the District Magistrate 
dated 3-6-1970, of which Annexure 4 to the 
writ petition is a copy, is held illegal and, 
therefore, liable to be quashed. 

5. I allow the petition and set aside 
the order of the District Magistrate dated 
3-6-1970 contained in Annexure 4 to the 
writ petition. Let certiorari issue accord- 
ingly. There shall be no order as to costs. 


Petition allowed. 
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Index Note: — (A) Sugarcane (Control) 
Order (1866), Clause (3) © (d) — When the 
Price of the sugar sold in open market show- 
ed downward trend that must be taken into 
consideration by Government while fixing the 
basic price of sugar. AIR 1972 All 71, Af- 
firmed. (Para 7) 


Index Note: — (Œ$) Sugarcane (Control) 
Order (1966), Clause (3) (i) (e) — The reco- 
very of sugar from sugarcane for the entire 
season should be taken imto consideration 
and that too for the year for which the 
sugarcane price is fixed. The recovery of 
sugarcane for a period of a year or for any 
preceding year cammot be comsidered. AIR 
1972 AN 71, Affirmed. (Para 8) 


Index Note: — (C) Sugarcane (Control) 
Order (1966), Clause (3) (i) — Whether the 
Government, while fixing basic price of 
sugar, took into consideration all the factors 
enumerated in clause (3) is a justiciable mat- 
ter. (Para 12) 


Brief Note: — (C) The effect of the 
words “having regard to” will be different 
in different contexts. In the context in which 
it bas been used in the Control Order it is 
incumbent on the Central Government to 
take into consideration the various factors 
enumerated in clause (3) before coming to a 
decision with regard to the price of the 
sugarcane supplied to the factories. It can- 
not ignore any of those factors or take into 
consideration a factor not mentioned in 
clause (3). AXR 1950 SC 626, Rel. on; AIR 
1963 SC 1128 and AIR 1943 PC 164, Dis- 
tinguished. (Para 12) 


Cases Referred: Chronological Paras 
AIR 1963 SC 1128 = 1963 Supp (2) 
SCR 127, Mysore State Electricity 
Board v. Bangalore Woollen Cotton 
and Silk Mills Ltd. 10 
AIR 1959 SC 626 = 1959 Supp (3) 
SCR 123, M/s. Diwan Sugar & 
General Mills (P) Ltd. v. Union of 
India 
AIR 1943 PC 164 = 70 Ind App 
129, Ryots of Garabandha v. Zamin- 
dar of Parlakimedi 11 


Tej Narain Sapru, (Sr. Standing Coun- 
sel), for Appellant; M. A. Ansari, for Res- 
pondents. 


K. N. SETH, J.:— This appeal is direct- 
ed against an order of a learned Single Judge 
of this Court issuing a direction to tLe Cen- 
tral Government to re-fix the price of the 
sugarcane supplied to the petitioner’s factory 
during the 1970-71 crushing season in the 
light of the observations made in the im- 
pugned judgment. It was also directed that 
if on refixation of the price the petitioner 
was entitled to a refund of any portion of 
the amount deposited in pursuance of the 
interim order of this Court, it shall be re- 
funded to the petitioner on a certificate of 
the Cane Commissioner, but in case the 
petitioner was required to pay further sum, 
that would be payable to the sellers of the 
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sugarcane according to the refixed price of 
the quantity supplied by them. 


2. The problem of fixation of price 
for sugarcane supplied to the sugar factories 
by the sugarcane growers and the price 
of sugar sold by the sugar factories was 
tried to be solved by the Government by 
adopting various methods from year to year. 
For the year 1970-71 by a notification dated 
12th November 1970 (hereinafter referred to 
as the Notification) the Central Government, 
in exercise of the powers conferred by 
clause (3) of the Sugarcane (Control) Order, 
1966, made under the Essential Commodities 
Act, 1955, fixed the minimum price payable 
by the owners of the vacuum pan sugar fac- 
tories all over India for the sugarcane sup- 
plied to them during the aforesaid period. 
The minimum sugarcane price payable by the 
various sugar factories were set out in the 
Schedule to the Notification. Under the Sche- 
dule the Neoli Sugar Factory, owned by the 
petitioner Messrs. Shervani Sugar Syndicate 
(Private) Limited, was required to pay 
Rs. 7.57 per quintal. The principles on 
which the prices in the Schedule were fixed 
for the various factories were set out in a 
Circular letter of the same date, issued to all 
the sugar factories in India, as follows:— 


“The minimum prices have been fixed 
on the basis of a basic minimum price of 
Rs. 7.37 per quintal linked to a recovery of 
9.4 per cent or below, with a premium of 
6.6 paise instead of 5.36 paise per quintal, 
as in the preceding year, for every 0.1 per 
cent „increase in recovery above 9.4 per 
cent. 


The petitioner challenged the validity of the 
Notification principally on the ground that 
the minimum prices fixed by the Notification 
on the principle laid down in the Circular 
Letter was in contravention of clause (3) of 
the Sugarcane (Control) Order, 1966. It was 
contended that the Central Government had 
not taken into consideration the price at 
which the sugar produced by the factories 
was sold by the producer and had exaggerat- 
ed the price of the sugarcane supplied to the 
petitioner’s factory. 


3. At this stage it may be noted that 
the method of supply of sugarcane to the 
sugar factories was regulated by the U. P. 
Sugarcane (Regulation of Supply and Pur- 
chase) Act, 1953 (U. P. Act XXIV of 1953). 
Under the aforesaid Act a sugar factory was 
required to furnish an estimate of the quan- 
tity of cane which would be required by the 
factory to the Cane Commissioner appointed 
under that Act. The Cane Commissioner, 
on receiving the estimate, reserves or assigns 
an area of sugarcane in consultation with 
the factory and the Cane Growers’ Co-ope- 
tative Socie y and the factory is expected to 
purchase all the cane grown and offered in 
this area. The normal crushing season for 
sugarcane extends from November to April 
but due to abundance of growth of sugar- 
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cane, the crushing season is extended even 
gpto July. 

A, The Essential Commodities Act, 
1955 empowers the Central Government to 
control production, supply, distribution etc., 
of essential commodities. Under Section 3-C 
of the Act the Central Government is em- 
powered to fix the price of sugar. Clause (3} 
of the Sugarcane (Control) Order, 1966, au- 
thorises the Central Government to fix the 
price of sugarcane and runs as follows:— 


“(3) (@ The Central Government may, 
after consultation with such authorities, 
bodies or associations as it may deem fit, by 
time to time, fix the minimum price of suger- 
cane to be paid by producers of sugar or 
their agents for the sugarcane purchased by 
them, having regard to— 

(a) the cost of production of sugarcane; 

(b) the return to the grower from alter- 
native crops and the general trend of prices 
of agricultural commodities; 

(c) the availability of sugar to the con- 
samer at a fair price; 

(d) the price at which sugar produced 
from sugarcane is sold by producers of sugar; 
and 

(o) the recovery of -sugar from sugar- 
ORR. 
Provided that the Central Government 
er with the approval of the Central Govern- 
ment the State Government may, in such 
sircumstances and subject to such condi- 
tions as it may specify allow a suitable re- 
bate in the price so fixed. 

Explanation — Different prices may be 
fixed for different areas or different qualities 
er varieties of sugarcane.” 


5. The challenge to the Notification 
yas based on the ground that the provisions 
of sub-clause (d) was ignored and a wrong 
principle was applied with regard to sub- 
clause (e) which relates to the recovery of 
sugar from sugarcane. It was asserted that 
for the year 1970-71 the prices of the 
sugar sold by the petitioner’s factory had 
shown a downward trend, but this factor was 
totally ignored by the Government. With 
regard to the provisions of sub-clause (e) it 
was pointed out that the normal season of a 
sagar factory was November to April which 
is extended even upto July depending on the 
availability of the sugarcane to be crushed 
and the recovery of sugar has to be calcu- 
lated on the basis of the actual recovery 
made during the entire crushing season of a 
factory and the relevant period would be the 
crushing season of the year for which the 
sugarcane price is fixed. The contention was 
that in fixing the sugarcane price for the 
year 1970-71, the recovery made during the 
entire crushing season 1970-71 should alone 
have been taken into consideration. The 
price of the sugar-cane could not be fixed 
on the basis of the recovery of a preceding 
year or on the basis of the recovery of 
only a period of the crushing season 1970-71. 


It is apparent from the counter- 
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India that in fixing the sugarcane price for 
the year 1970-71 the Central Government 
had taken into consideration: (i) the reco- 
very of the factory of the preceding year; 
Gi) the recovery for the period of optimum 
Tecovery or the average recovery of the 
whole year, whichever was more; and (iii) 
the figure of recovery, if there was a digit 
in the second decimal place, it was rounded 
off by increasing the first decimal place by 
one in all cases. In support of the asser- 
tion of the petitioner that the price at which 
sugar produced was sold by the petitioner 
factory during the relevant year was totally 
ignored, a statement was annexed to the 
petition (Annexure ‘D’) indicating the rates 
of sugar from 1967-68 to 1969-70 which dis- 
closed that the price of sugar had suffered 
a fall year after year. No material was put 
forward by the Union of India to controvert 
this fact. 


7. In deciding the question whether 
the requirements of sub-clause (d) of cl. (3) 
(i) of the Sugarcane (Control) Order, 1966, 
have been ignored in fixing the basic price 
of sugarcane for the year 1970-71 it may be 
pointed out that since 1967-68 sixty per cent 
of the sugar produced by the sugar factories 
was Tequisitioned by the Government for dis- 
tribution through controlled channels at a 
fixed price determined from time to time 
and was known as “levy sugar”. The balance 
of forty per cent, which was popularly re- 
ferred to as “free sugar”, was sold by the 
factories at any price in the open market. 
With regard to.the free sugar the contention 
of the petitioner was that there was a down- 
ward trend in the price in the open market 
and the material furnished by the petitioner 
remained unchallenged. However, the basic 
price of sugarcane remained unchanged 
during this period. No explanation has been 
furnished by the Union of India why the 
basic price of sugarcane remained unchang- 
ed in spite of the fact that the price of 
sugar suffered a decline. The price at which 
sugar produced from sugarcane was sold by 
the producer of the sugar, one of the essen- 
tial considerations in fixing the minimum 


“price of sugarcane, was obviously ignored 


in fixing the basic price of sugarcane for the 
year 1970-71 rendering the notification in- 
valid. 

8. The minimum price of Rs. 7.57 
per quintal of sugarcane purchased by the 
petitioner factory indicates that the recovery 
of sugar was taken at 9.7 per cent. This is 
deducible from the Circular Letter referred 
to earlier according to which the basic mini- 
mum price of 7.37 was linked to a recovery 
of 9.4 per cent or below for every 0.1 per 
cent increase in recovery above 9.4 per cent. 
A premium of 6.6 paise was added to the 
minimum price. The procedure adopted by 
the Union of India was disclosed in the 
counter-affidavit. It was stated therein that 
the actual recovery of the petitioner’s factory 
during the preceding year was 9.6 per cent. 
taking into account the recovery of the opti- 
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mum. period, that is, December to March of 
that year. The question for consideration 
is whether the Central Government could fix 
the price of sugarcane on the basis of the 
recovery made during the preceding year and 
that too by taking into consideration the 
option (optimum?) recovery for a period of 
the season only. It was contended on be- 
half of the respondents that sub-clause (e) of 
clause (3) (G) of the “Sugarcane (Control) 
Order, 1966 envisaged that the recovery of 
sugar from sugarcane for the entire season 
should be taken into consideration and that 
too for the year for which the sugarcane 
price is fixed. It was not open to the Cen- 
tral Government to take into consideration 
the recovery of a limited period or for any 
preceding year in fixing the price of sugar- 
cane. On a plain reading of the language 
of sub-clause (e) it is clear that there is no 
warrant for the stand taken by the Union of 
India that it was open to it to take into con- 
sideration the optimum recovery during the 
preceding year or the average recovery of 
the whole preceding year whichever was 
higher. A careful reading of other sub- 
clauses of clause (3) of the Sugarcane (Con- 
trol) Order, 1966 indicates that the factors to 
be taken into consideration have to be for 
the entire relevant year and not either for a 
period of a year or for any preceding year. 
t cannot be contended that with regard to 
sub-clause (a) the cost of production of a 
part of year or of any preceding year would 
e relevant. Similarly the return to the 
growers or the availability to the consumers 
at a fair price could not be in respect of a 
part of a year or of any other year except 


the year in question for which the price of 


sugarcane has to be fixed. It is admitted 
that the sucrose content of the sugarcane 
varies from period to period. It is maximum 
during the period of December to March. 
There could be no legal justification to take 
sucrose contents of the optimum period as 
the basis for fixing the price of sugarcane. It 
does not flow from the language of the 
Sugarcane (Control) Order, 1966 and would 
be unfair and unjust. 


/ 9% The procedure adopted by the 
Central Government was sought to be justi- 
fied on the ground that a number of con- 
cessions were allowed to the factories con- 
cerned in the shape of rebate from excise 
duty etc. It was also pointed out that it 
was not possible to ascertain the recovery 
of sugar from every quintal of sugarcane 
supplied and, therefore, if recovery from 
sugarcane supplied during a part of the season 
was taken as a basis for fixing the price of 
the sugarcane, there was sufficient compliance 
with the requirement of sub-clause (e) of 
clause (3) (i) of the Control Order. We 
may point out that under the Control 
Order the Central Government has power to 
ask for the relevant data from the Sugar 
factories with regard to the recovery of 
sugar. There could, therefore, be no diffi- 
culty for the Central Government in obtain- 
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ing the necessary information regarding the 
average recovery of sugar from the sugar- 
cane during the entire crushing season of 
the factory and take that into consideration 
in fixing the price of sugar-cane supplied to 
the factory. It is, therefore, obvious that 
the Central Government failed to take into 
consideration the relevant factors as laid 
down in sub-clauses (d) and (e) of clause (3) 
@ of the Control Order, and the Notifica- 
tion dated 12th November, 1970, fixing the 
price of sugarcane payable by the petitioner 
could not be legally sustained. 


10. The learned counsel, appearing 
for the Co-operative Cane Development 
Union in a connected appeal, contended that 
the question whether certain sub-clauses of 
clause (3) (i) of the Sugarcane (Control) 
Order 1966 were taken into consideration op 
whether wrong principles were applied in fix- 
ing the price of the sugarcane was a matter 
which was not justiciable. This argument 
was based on the reasoning that the Cen- 
tral Government had full authority under the 
law to fix the price of sugarcane and the 
only requirement enjoined by clause (3) (i) 
was that the price would be fixed “having 
regard to” certain factors mentioned in sub- 
clauses (a) to (e) and that it was not incum- 
bent on the Central Government to strictly 
adhere to the various factors set out in 
clause (3) before fixing the price of sugar- 
cane. Reliance was sought to be placed on 
the case of Mysore State Electricity Board 
v. Bangalore Woollen Cotton and Silk Mills 
Ltd, AIR 1963 SC 1128. 


In that case one of the questions raised 
was whether the dispute relating to the re- 
vised rates for the supply of electric energy 
between the Textile Mills and the Electricity 
Board was liable to be referred to arbitra- 
tion under Section 76 of the Electricity 
(Supply) Act, 1948. The dispute related to 
a period before the Electricity Board was 
constituted on 30-9-1957 under Section 5 of 
the Act. Section 49 of the Act, on which 
reliance was placed by the Textile Millis, also 
came into force on 30-9-1957. The Court 
came to the conclusion that the revision of 
rates which was made by the State Govern- 
ment in 1953-56 rested either on contract on 
on the unilateral action of the State Govern- 
ment and was outside. the 1948 Act and 
was not referable to any provision thereof. 
Dealing with the provisions of section 49 
which gave a right to the Board to supply 
electricity to any person not being a licensee 
upon such terms and conditions as the 
Board may from time to time fix having 
regard to the nature and geographical posi- 
tion of the supply and the purpose for which 
it is required, the Court observed that it was 
unable to agree with the contention that the 
consumers may raise a dispute with regard 
to terms and conditions and on such a dis- 
pute being raised it shall be determined by 
arbitration as required by Section 76 (1) of 
the Act. It was pointed out that there was 
no provision in the Act which regulated the 
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Board in the matter of the charges which it 
may fix for the supply of electricity. In the 
absence of any such provision the Court 
held that the expression “having regard to 
the nature and geographical position of the 
supply and the purpose for which it is re- 
quired” did- not contemplate that a consu- 
mer could raise a dispute as against the 
Board on the footing that the Board did not 
pay the due regard to the nature and geo- 
graphical position of the supply and purpo- 
ses for which it was required. These obser- 
vations have to be read in the background 
of the findings that the dispute was not 
referable to any provisions of Electricity 
(Supply) Act, 1948, and related to a period 
when neither the Electricity Board had been 
constituted nor section 49 of the Act had 
come into force and further that there was 
no provision in the Act which regulated the 
Board in the matter of fixing the rates for 
supply of electric energy. This case is, there- 
fore, no authority for the proposition that 
when under a Jaw an authority is required 
to come to an objective decision having 
regard to certain factors and principles, that 
decision of the authority could not be chal- 
lenged even if it ignored to take into consi- 
deration the basic .factors or applied 
wrong principles in coming to a decision. 

11. The implication of the expres- 
sion “have regard to” was laid down in 
Ryots of Garabandho v. Zamindar of Par- 
lakimedi, AIR 1943 PC 164 thus: 


“The view taken by the majority of the 
Collective Board of Revenue in making the 
order dated 19th October, 1936, which is 
now complained of, is that the requirement 
to ‘have regard to’ the provisions in ques- 
tion has no more definite or technical mean- 
ing than that of ordinary usage, and only 
requires that these provisions must be taken 
into consideration.” 


Viscount Simon, L. C., proceeded to observe 
“the expression “have regard to” or expres- 
sions very close to this, are scattered 
throughout this Act, but the exact force of 
each phrase must be considered in relation 
to its context and to its own subject-mat- 
ter. Any general interpretation of such a 
phrase is dangerous and unnecessary,...... 

12. We find it difficult to accept the 
contention that, on the principle laid down 
in the case of Ryots of Garabhandho (supra), 
the Central Government would have nor- 
mally to take the various provisions of 
clause (3) (i) into account but was not strict- 
ly bound to do so. The Privy Council case: 
appears to be of no avail for the interpre- 
tation of the words “having regard to” in 
the context in which they have been used 
in clause (3) of the Sugarcane (Control) 
Order, 1966. The effect of the words “hav- 
ing regard to” will be different in different 
contexts. The words have life and meaning 
infused in them through the context in which 
they dre used. In the context in which it has 
been used in the Control Order it was in- 
cumbent on the. Central Government to 
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take into consideration the various factors 
enumerated in clause (3) before coming to 
a decision with regard to the price of the 
sugarcane supplied to the factories. It could 
not ignore any of those factors or take into 
consideration a factor not mentioned in 
clause (3). For example, the Central Gov- 
ernment could not totally ignore the price 
at which free sugar was sold in the market 
during the relevant year or the sucrose con- - 
tents of the sugarcane. 


13. In this connection reference may 
be made to the case of M/s. Diwan Sugar 
and General Mills (P.) Ltd. v. Union of 
India, AIR 1959 SC 626. In that case the 
legality of the notification issued by the 
Government of India fixing the ex-factory 
price of sugar produced in Punjab, U. P. and 
North Bihar was challenged. Under clause 5 
of the Sugar (Control) Order, 1955 the Cen- 
tral Government was empowered to fix the 
price or the maximum price at which any 
sugar might be sold or delivered, and dif- 
ferent prices might be fixed for different types 
of factories or different types of sugar. Such 
price or maximum price had to be fixed with 
due regard to various factors mentioned in 
that clause. One of the contentions raised 
was that the impugned notification was in- 
valid as it was unreasonable restriction to 
the petitioner’s right to carry on trade under 
Article 19 (1) (g) of the Constitution. This 
argument was based on three factors: (i) 
factories were compelled to sell sugar below 
the cost of production; (ii) the price fixed 
was arbitrary; and (iii) there was no safe- 
On the 
materials placed on the record the Court 
came to the conclusion that the prices fixed 
by the Government could in no circumstan- 
ce be said to have been proved below the 
cost of production. The Court also came 
to the conclusion that all relevant factors 
prescribed under clause 5 of the Order were 
apparently taken into consideration and the 
prices fixed themselves showed that they 
were not arbitrary. Dealing with the ques- 
tion that there was no safeguard against the 
abuse of power, the Court observed:— 


“So long as the Central Government 
exercises its power in the manner provided 
by the Act and the Order and this is what 
it appears to have done — it cannot be said 
that any further safeguard is necesary in the 
form of an appeal or otherwise. The safe- 
guards are to be found in clause 5 itself, 
namely, that the Central Government must 
give consideration to the relevant factors 
mentioned therein before fixing the price, 
and thus these factors are a check on the 
power of the Central Government if it is 
ever-minded to abuse the power.” 


These observations clearly imply that 
the power has to be exercised in the manner 
provided by the Act and the Order and if 
relevant factors are ignored or extraneous 
factors are taken into consideration, the ex- 
ercise of power would be invalid. 
Various safeguards have been introduced in 
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the Control Order in the interest of all the 
parties concerned. A producer is, therefore, 
entitled to challenge the validity of the noti- 
fication on the ground of non-compliance of 
the conditions subject to which the power 
could be exercised. In the case in hand 
the Central Government admittedly did not 
take into consideration the price at which 
sugar produced was sold by the producer 
during the relevant year and the recovery 
of sugar from sugarcane for the optimum 
period alone was taken into consideration 
and that too of the preceding year. In these 
circumstances the fixation of minimum price 
of sugarcane to be paid by the petitioner 
was invalid and could not be legally en~ 
forced. 


14. The learned Single Judge did not 
consider it advisable to quash the notifica- 
tion on the ground that such an order’ would 
create chaos and neither the sugar factories 
nor the sugarcane growers would know 
where they stand as regards the price of the 
sugarcane supplied. We are, however, of the 
opinion that no such difficulty would arise 
if the notification fixing the minimum price 
to be paid by the petitioner is quashed and 
the Central Government is directed to fix 
the price. 


15. We accordingly quash the notifi- 
cation of the Government of India dated 
12th November, 1970, in respect of the peti- 
tioner’s factory and direct that the mini- 
mum price of sugarcane supplied to the peti- 
tioner’s factory during the year 1970-71 be 
re-fixed in accordance with law. 


16. The direction issued by the 
fearned Single Judge that if on refixation of 
the price the petitioner is entitled to a re- 
fund of any portion of the amount depo- 
sited in pursuance of the interim order of 
this Court it shall be refunded to’ the peti- 
tioner on a certificate of the Cane Com- 
missioner, but in case the petitioner is re- 
quired to pay further sum that would be 


payable to the sellers of the sugarcane ac-. 


cording to the refixed price of the quantity 
supplied by them is confirmed. 


17. The appeal has no merit and is 
accordingly dismissed with costs. 
- Appeal dismissed. 
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Lallu, Petitioner v. The Board of Reve- 
nue, U. P., Allahabad and others, Opposite 
Parties. 

Civil Misc. Writ No. 3938 of 1970, DJ- 
3-10-1972. _ , 

Index Note: — (A) Civil P. C. (1968), 
Order 23, Rule 1 (2) and (3) — It is not per- 
missible to infer permission to institute fresh 
suit by constructive interpretation of order 
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Lallu v. Board of Revenue (G. C. Mathur J.) 
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(Pr. 1] 
granting withdrawal of swit — Second suit 
entertained and decreed on imference cf 


constructive permission —- Court commits 
manifest error of law and error of jurisdic- 
tion — (C&-Ref: Constitution of India, Arti- 
cle 226). à 

Brief Note: — (A) The Court is em- 
powered to grant the liberty to institute a 
fresh suit only after finding that the suit 
must fail by reason of some formal defect 
or tbat there are other sufficient grounds for 
granting the liberty. After recording these 
findings the court must pass a specific order 
granting liberty to institute a fresh suit. If 
no such specific order is passed, it is not 
permissible to infer such an order by “con- 
structive interpretation”. Where two reliefs 
are prayed for and the Court specifically 
grants one relief, the only inference that can 
be drawn is that the other relief has been 
refused. Where, therefore, the order in the 
earlier suit permitting withdrawal of the suit, 
was silent about the granting of permission 
to institute a fresh suit, it must be taken that 
the court in the earlier suit refused to grant 
permission to file a fresh suit. In the ab- 
sence of such a permission, the second suit 
is clearly barred by sub-rule (3) of Rule 1 of 
Order XXIII, and the Court not only com- 
mits a manifest error of law in holding that 
suit is not barred but also commits an error 
of jurisdiction in entertaining the suit and in 
decreeing the same. (Para 2) 


G. N. Verma, for Petitioner; R. S. Singh 
and R. B. Gargh, for Opposite Parties. 


ORDER:— The main question which 
arises for determination in this writ petition 
is whether the present suit, under Section 209 
of the U. P. Zamindari Abolition and Land 
Reforms Act, filed by the Gaon Sabha 
against the petitioner is barred by Order 
XXII, Rule 1 (3), Civil Procedure Code. 
An earlier suit under the same provision 
being Suit No. 22 was filed by the Gaon 
Sabha against the petitioner. The Gaon 
Sabha made an application to the trial Court 
for permission_to withdraw the suit. In the 
application the Gaon Sabha also prayed that 
it might be granted permission to file a fresh 
suit. On January 17, 1966, the trial Court 
passed the following order on this applica- 
tion:— “Allowed to be withdrawn on pay- 
ment of Rs. 8/- as costs.” It is to be noticed 
that the order was completely silent whether 
the permission was or was not granted to file 
a fresh suit. The present suit was filed on 
July 6, 1966. It was under the same provi- 
sion and for the same relief. The petitioner 
contested the suit, inter alia, on the ground 
that it was barred on account of the earlier 
suit having been withdrawn, without any 
permission having been granted to file a 
fresh suit. The trial Court held that the 
present suit was barred and accordingly, dis- 
missed it. On appeal by the Gaon Sabha, 
the Commissioner held that the suit was 
not barred by Order XXII, Rule 1 (3), Civil 
Procedure Code. On merits, he found that 


_the petitioner had no claim to the land in 
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dispute. He, accordingly, allowed the ap- 
peal, set aside the judgment. and decree of 
the trial Court and decreed the suit of the 
Gaon Sabha. The petitioner then filed a 
Second Appeal, but the Second Appeal has 
been dismissed by the Board’ of Revenue. 
Hence this writ petition. 


2. - Whe learned counsel for the peti- 
tioner has urged that the present suit is clear- 
ly barred by Order XXIII, Rule 1 (3), Civil 
Procedure Code. Order XXIIE deals with 
the withdrawal and adjustment of suits. 
Rule 1 (1) empowers the plaintiff, at any 
time after the institution of the suit, to with- 
draw his suit or abandon any part of his 
claim against all or any of the defendants. 
Sub-rule (2) of Rule 1 then provides:— 
(2) Where the Court is satisfied— 


(a) that a suit must fail by reason of 
some formal defect, or 


(b) that there are dther sufficient grounds 
for allowing the plaintiff to institute a fresh 
suit for the subject-matter of a suit or part 
of a claim, 

it may, on such terms as it thinks fit, 
grant the plaintifi permission to withdraw 
from such suit op abandon such part of a 
claim with liberty to institute a fresh suit in 
respect of the subject-matter of such suit op 
such part of a claim.” 

The consequence of the withdrawal are pro- 
dan by sub-rule (3) of Rule 1, which reads 
us:— 

“(3) Where the plaintiff withdraws from 
a suit, or abandons part of a claim, without 
the permission referred to in sub-rule (2), 
he shall be liable for such costs as the 
court may award and shall be precluded 
from instituting any fresh suit in respect 
of such subject-matter or such part of the 
claim.” 

The order in the earlier suit was silent about 
the granting of permission to institute a fresh 
suit. The Board of Revenue thought that this 
was not a complete order and observed:— 


“The constructive interpretation which 
can be placed on this is that the prayer of 
the’ Gaon Sabha to bring a fresh suit after 
impleading the State Government has not 
been rejected, while the condition of pay- 
ment of costs has been imposed.” 






Where two - reliefs are prayed for and the 
(Court specifically grants one relief, the only 
inference that can be drawn is that the other 
ief bas been fefused. What being so, if 
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must be taken that the trial Court in the ear- 
lier suit refused to grant permission to file a 
fresh suit. In the absence of such a permis- 
sion, the present suit is clearly barred by 
sub-Rule (3) of Rule 1 of Order XXII, 
C. P. C. The present suit being clearly barr- 
ed, the Commissioner as well as the Board 
of Revenue have not only committed a mani- 
fest error of law in holding that suit was 
not barred but have also eommitted an error 
of jurisdiction in entertaining the suit and 
in decreeing the same. 


3. The writ petition is, accordingly, 
allowed and the judgments and decrees of 
the Commissioner and of the Board of 
Revenue are quashed. There will be no 
orders as to costs. 


4. If any amount has been deposited 
in pursuance of the stay order, the same will 
be refunded to the petitioner. 


- Fetition allowed. 
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J. S. TRIVEDI, J. 
Shri Kishan Singh, Appellant v. Babu 
Singh, Respondent. 


Second Appeal No. 2436 of 1965, Dj- 
26-9-1972, against judgment and decree of 
B. C. Jauhari Temporary Civil and S. J. 
Mathura, D/- 29-5-1962. 

Index Note:-— (A) Civil P. C. (4998), 
Sections 47, 60 — Executability of decree 
against asset of judgment-debtor. 


Brief Note: — (A) Where the judg- 
ment-debtor Smt. P in the lifetime of hep 
adopted son K had acquired full title to the 
property in question (ie., bhumidari rights 
therein) and on her death K could only suc- 
ceed through her, the property in K’s hand 
could not be anything but the asset of Smt. 
P and as such liable to attachment in exe- 
cution of decree against Smt. P- (Para 3) 


Index Note: — @) U. P. Zamindar 
Abolition and Land Reforms Act (i of 1951), 
Section 172 (2) (b) — Inheritance to a hold- 
ing by a widow — Scope of Section 172. 


Brief Note: — (B) A bhumidhari title. 
could be acquired by inheritance and acqui- 
sition. Section 172 only contemplates suc- 
cession by inheritance and not succession by 
acquisition of any interest by the widow. 
In cases where the widow acquires bhumi- 
dhari sanad under the Tenant’s Acquisition 
of Privileges Act the succession to such bhu- 
midhari is not contemplated by Section 172 
(2) (b). There is no bar to a widow acquir- 
ing any property and becoming a line of 
descent in respect of that property as a bhu- 
midhar. The succession on her death, there- 
fore, will not be governed by Sec. 172 (2) (b) 
and the property in the hands of the surviv- 
ing heir will continue to have the effect of 
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the assets of the widow. AIR 1971 All 398, 
Explained. (Paras 5, 6, 
Cases Referred: Chronological Paras 


AIR 1971 All 398 = 1971 All LJ 194, 
Baijnath v. Lakshmi Narain 


D. Sanyal and Ramashankar, for Appel- 
lant; B. Dayal Agarwala, for Respondent. 


JUDGMENT:— This second execution 
against the, judg- 
ment and decree of Temporary and 
Sessions Judge, Mathura. Respondent Dec- 
ree-holder Babu Singh had advanced some 
loan to Smt. Padam Kuer and on her death 
a decree was obtained against the assets of 
Smt. Padam Kuer deceased, in the hands of 
respondent Kishan Singh. In execution of 
the decree the decree-holder respondent got 
the bhumidhari plots attached. Appellant 
Kishan Singh then filed an objection and 
denied that the plots were the assets of the 
deceased Padam Kuer. The trial Court al- 
lowed the objection but in appeal the lower 
appellate Court allowed the appeal and dis- 
missed the objection holdingthat the pro- 
perty was liable to be attached as shown in 
the decree as the assets of Smt. Padam Kuer, 
hence this second execution decree appeal. 


2. It is not disputed that the plots 
originally belonged to Doongar Singh, hus- 
band of Smt. Padam Kuer. On the death 
of Doongar Singh succession was claimed by 
Kishan Singh as the adopted son of Doon- 
gar Singh. Smt. Padam Kuer on the other 
hand claimed succession denying that Kishan 
Singh was the adopted son of Doongar Singh. 
A suit under Section 59 of the U. P. Tenan- 
cy Act for a declaration was also filed by 
Kishan Singh. That suit was finally decreed 
by the learned Commissioner and the second 
appeal was dismissed in the year 1954 with 
the result that the finding that Kishan Singh 
was the adopted son became final. Some- 
time afterwards the village was notified 
under the Consolidation of Holdings Act and 
the dispute again arose in proceedings under 
the said Act. The Assistant Director of 
Consolidation held that Padam Kuer had 
been in possession of the plots in dispute 
and had acquired bhumidhari sanads. 


The Assistant Director of Consolidation 
consequently upheld the objection of Padam 
Kuer and rejected the claim of Kishan Singh 
on the basis of possession and acquisition of 
bhumidhari sanad. A writ petition against 
the order of the Assistant Director of Con- 
solidation was dismissed by this Court on 
3-11-58 (Hon’ble -James, J.). Smt. Padam 
Kuer died sometime after 1959, when the 
decree-holder in execution of his decree 
sought to execute the decree against the 
bhumidhari plots in the hands of Kishan 
Singh as assets of Smt. Padam Kuer, Kishan 
Singh filed objection under Section 47 of the 
Civil Procedure Code. The executing Court 
allowed the objection. In appeal the objec- 
ion was dismissed by the lower appellate 

urt. 
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3. Learned counsel for the judgment- 
debtor Kishan Singh has contended that 
under Section 172 (2) (b) of the Zamindari 
Abolition and Land Reforms Act the pro- 
perty held by Smt. Padam Kuer was as a 
Hindu widow and Kishan Singh on the 
death of Padam Kuer did not succeed as an 
heir of Padam Kuer but as an heir of the 
last male-holder. His contention is that the 
property in his hands could not be termed 
to be the assets of the deceased Padam Kuer. 
On the other hand learned counsel for the 
respondent has contended that Padam Kuen 
having acquired bhumidhari rights and hav- 
ing been recognised by the Consolidation 
authorities as owner of the property, the 
property, after her death in the hands of 
Kishan Singh was an asset of the deceased 
Padam Kuer. The contention of the learn- 
ed counsel for the respondent has force. The 
Consolidation Courts after the final adjudi- 
cation of the title by a competent Court 
were not competent to decide the title other- 
wise than the final decision of the compe- 
tent Court, but the Consolidation Courts 
were quite competent to hold that irrespec- 
tive of the fact that Kishan Singh was the 
adopted son, Padam Kuer having remained 
in possession acquired title to the property 
and having acquired bhumidhari sanad ae- 
guired full right in the land in dispute. 

The finding of the Consolidation autho- 
rities holding that Padam Kuer by remain- 
ing in exclusive possession and acquiring 
bhumidhari sanad had a preferential title 


against Kishan Singh cannot be challenged 


at this stage and this appeal has to be dis- 
missed on the short finding that Padam 
Kuer in the lifetime of Kishan Singh had 
acquired full title to the property and on 
her death Kishan Singh could only succeed 
through her and the’ property in his hand 
could not be anything but the asset of 
Padam Kuer. 


4. The contention of the learned 
counsel for the appellant on the facts of the 
present case will also not entitle him to con- 
tend that the property in his hand is not the 
assets of the deceased Padam Kuer. Sec- 
tion 172 (2) (b) reads as under:— 


“172 (2) Where a bhumidhar or sirdap 
who has before the date of vesting inherit- 
ed an interest in.any holding as a widow, 
widow of a male lineal descendant, in the 
male line of descent, mother, daughter, 
father’s mother, son’s daughter, sister or 
half-sister being the daughter of the same 
father as the deceased— 


(b) dies, abandons, or surrenders and 
in the case of a widow, widow of a male 
lineal descendant in the male line of descent, 
mother, father’s mother, marries, such bhumi- 
dhar or sirdar on the date immediately be- 
fore the said date held the holding otherwise 
than as an intermediary or -tenant, referred 
to in clayse (a), the holding shall devolve 
upon the nearest surviving heir (such heir 
being ascertained in accordance with the 


198 AN [Prs. 1-5] 


provisions of Section 171) of the last male 
tenant.” 


5. Under the aforesaid section inhe- 
ritance to a holding by a widow will be gov- 
erned by Section 171. The section contem- 
plates derogation of title by inheritance. A 
bhumidhari title could be acquired by inheri- 
tance and acquisition. Section 172 only 
contemplates succession by inheritance and 
mot succession by acquisition of any inte- 
rest by the widow. In cases where the 
widow acquires bhumidhari sanad under the 
Tenants Acquisition of Privileges Act the 
succession to such bhumidhari is not con- 
templated by Section 172 (2) (b) of the 
Zamindari Abolition Act. 


6. Learned counsel for the appellant 
has contended that even where the widow, 
acquired bhumidhari sanad the plot in her 
possession shall continue to be held by her. 
as a widow’s estate and succession on her 
death would be through the last male holder. 
I am not prepared to accept this contention 
for two reasons. Firstly, the property held 
by the widow Padam Kuer was sirdari land 
and could not be sold in execution of any 
decree and secondly, the bhumidharj rights 
acquired by her are new rights and there is 
no bar to a widow acquiring any property 
and becoming a line of descent in respect 
of that property. Baijnath v. Lakshmi 
Narain, 1971 AU LY 194 = (AIR 1971 All 
398) on which learned counsel for the ap- 
pellant placed his reliance also supports the 
respondent. 


7. It is not disputed in the instant 
case that bhumidhari was acquired by Padam 
Kuer. The succession on her death, there- 
fore, would not be governed by Section 172 
(2) (b) and the property in the hands of 
Kishan Singh will continue to have the 
ffect of the assets of Padam Kuer. 

8. This appeal, therefore, has no 
force and is accordingly dismissed with costs. 
The stay orders, if. any, shall stand vacated. 

Appeal dismissed. 


AIR 1973 ALLAHABAD 198 (V 69 C 66) 
K. B. ASTHANA, J. 


Suraj Prasad, Appellant v. Smt. Kusum- 
lata Sinba, Respondent. 


Second Appeal No. 1984 of 1969, Dj- 
22-9-1972, against order of ist Addl. Civil J., 
Varanasi, D/- 5-8-1969. 

Index Note: (A) Transfer of Pro- 
perty Act (1882), Section 106 — Composite 
notice demanding arrears of rent and termi- 
nating the tenancy is not bad. AIR 1958 
All 729, Dist. (@ara 7) 

Index Note: — (@®) Transfer of Pro- 
perty Act (1882), Section 111 — A notice 
calling upon the tenant to vacate the leased 
premises would always amount to notice ter- 
minating the tenancy. (@ara 9) 
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Suraj Prasad v. Kusumlata (KL B. Asthana J.) 


‘tion 106. 


A.LR. 


Index Note: — (©) ‘Yransfer of Pro- 
perty Act (1882), Section 106 — Notice call- 
ing upon the ftemant to vacate the premises 
within one month of the service of it, will 
be a notice within the provision of Sec- 
i @Œara 10) 
Cases Referred: Chronological Paras 
1968 All LJ 718 = 1969 Ren CR 104, 

Kailash Saran v. Murli Manohar 
AIR 1964 All 260 = 1963 All LJ 829, 
(FB), Gorakhlal v. Mahaprasad 
Narain Singh 10 
AIR 1958 All 729 = ILR (1958) 2 All 
1, Ram Chandra v. Lala Duli Chand 9 
(1885) ILR 7 All 899 = 1885 All WN 
288 (FB), Bradley v. Atkinson 9 


Shitla Prasad, for Appellant; Rajesh- 
wari Prasad, for Respondent. 


JUDGMENT: The defendant tenant 
has appealed from a concurrent decree of 
his eviction from a house on the finding that 
he defaulted in payment of rent despite 
notice of demand having been served upon 
him and his tenancy having been terminated 
by service of a notice as required by law. 


2. Admittedly the defendant appel- 
lant was the tenant of the plaintiff respon- 
dent in the house in suit. By a notice dated 
4-4-1965 served on the defendant on 7-4-1965 
the plaintiff asked the defendant to vacate 
the house and to clear off all the arrears of 
tent within one month after the receipt 
thereof. The defendant did not comply with 
the notice, hence the suit. 


3. Amongst the pleas set up in de- 
fence was that the plaintiff was not the land- 
lord of the defendant and that the notice to 
quit for terminating the tenancy was not in 
accordance with law. 


4. Both the courts below found on 
the evidence on record that the defendant 
had attorned to the plaintiff who got the 
house in suit as a gift from her father and 
that the notice terminating the tenancy was 
valid and effective. The suit of the plain- 
tiff was decreed. 


5. I have heard Sri R. M. Sahai, 
learned counsel appearing for the defendant 
appellant, in support of the appeal. It was 
contended firstly by the learned counsel that 
the plaintiff failed to establish that she was 
the owner of the house in suit and the court 
below erred im holding that relationship of 
Jandiord and tenant existed between the par- 
ties. I do not find any substance in this 
contention. The finding recorded by the 
court below that the plaintiff was the owner 
of the house in suit is a finding of fact 
which has not been shown to be vitiated by 
any error of law or procedure. There is 
documentary evidence on record showing 
that the defendant had addressed letters to 
the plaintiff as the owner landlady. The 
learned counsel tried to argue that the in- 
ference drawn by the court below from the 
documentary evidence was unwarranted. YI 
do not agree. The finding of the court 
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below is not solely based on inferences drawn 
from documents ‘but based also on a consi- 
deration of oral evidence. Once the plain- 
tifs evidence were believed, that would 
fully justify the finding recorded. Mere in- 
sufficiency of evidence has never been held 
to be a ground vitiating a finding of fact. I 
think the finding of the court below on the 
question of relationship of lessor and lessee 
between the parties is a good finding binding 
in second appeal. 


6. Sri R. M. Sahai secondly argued 
that the notice served on the defendant was 
not in accordance with the requirements of 
law, hence invalid and the plaintiff was not 
entitled to evict the defendant, the tenancy 
having not been terminated. Exhibit 41 on 
record is a copy of the notice served on the 
defendant. It is as follows:— 

“Registered A. D. 

From Shrimati Kusumlata Sinha, 
W/O Shri Bind Behari Sinha 
Tilothu House. P. S. Tilothu 
Shahabad (Bihar) 

Shri Suraj Prasad 

K 65/41 Gold Dinanath Borun, 
Kabirchaurg Road, Varanasi. 
Arrear rent of my house No. 
K 65/41 which has been let 
out to you. 


To 
Ref: 


Dear Sir, 

I am sorry to remind you that you have 
not cared to pay the rent for the last five 
months. You are intentionally withholding 
payment. 


I -hereby serve you with this notice to 
vacate my premises and to clear off all the 
arrear rents within one month after the re- 
ceipt of this notice failing which I shall pro- 
ceed to take legal action against you. 

This notice may be treated as a notice 
under law. 

Thanking you in anticipation. 

Yours faithfully 
dated 4-4-1965. Sd/- Kusumlata Sinha.” 


7. The first objection raised was that 
this was a notice for payment of arrears of 
rent and not for termination of tenancy. 
Emphasis was laid on the heading which 
confined itself to “arrear rent of my house 
No. K 65/41 which has been let out to you.” 
It was submitted that on its language the 
intention is manifest that the landlady re- 
quired the payment of arrears of rent on the 
threat of taking legal action if the defendant 
did not pay. Reliance was placed on Kai- 
Jash Saran v. Murli Manohar, 1968. All LJ 
718 (719). I cannot read the notice in ques- 
ion as the learned counsel wants me to read 
it. The intention in the notice is manifest, 
namely, calling upon the tenant to vacate the 
premises and also calling upon him to pay 
the arrears of rent. It is the settled law in 
this Court that a composite notice demand- 
ing arrears of rent and terminating the 
tenancy is a valid notice. The termination 
of the tenancy or vacating the house is not 
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made conditional or dependent upon the 
failure of the defendant to pay the arrears 
of rent unlike the notice which was consi- 
dered in 1968 All LJ 718 (Supra). Merely 
the heading in the notice would not be con- 
clusive. The notice is to be read as a whole. 
In clear and unequivocal terms the landlady 
asked the tenant to vacate the house. She 
writes “I hereby serve you with this notice 
to vacate my premises and to clear off all 
the arrears of rent within one month after the 
receipt of this notice failing which I shall 
proceed to take legal action.” There is no 
scope of misunderstanding by the defendant 
on the receipt of the said notice that he had 
to pay the arrears of rent and to vacate the 
premises within the time fixed in the notice. 
The payment of the arrears of rent and the 
vacating of the house was not made depen- 
dent on each other. Each action was dist- 
inct by itself to be performed by the defen- 
dant. There is, therefore, no substance in 
this objection to the validity of the notice. 


8. The second objection was that by 
the notice in question assuming it was a 
notice to quit as worded, the termination 
was in praesenti and not on the expiry of 
thirty days as required by law. The submis- 
sion was that the tenant was being asked to 
vacate the premises at once and not after 
thirty days. Learned counsel tried to cons- 
true the wordings of the notice as if the 
phrase “within one month after the receipt 
of this notice” did not govern the phrase 
“to vacate my premises” did not govern the 
phrase “to clear off all the arrear rents”. Y 
am unable to construe the language of the 
notice in this manner. The phrase “within 
one month after the receipt of this notice” 
would equally govern the phrase “vacate 
my premises”. Thus the notice was not a 
notice calling upon the tenant to vacate the 
premises at once or forthwith. - 


9. The third objection to the validity 
of the notice was that it did not meet the 
requirement of Section 106 of the Transfer 
of Property Act as amended by U. P. Civil 
Law 1954 as it was not a thirty days notice 
of termination of tenancy. In fact at one 
stage the learned counsel strenuously argued 
that the tenancy has not at all been termi- 
nated and there is nothing in the notice ter- 
minating the tenancy but merely calling 
upon the tenant to vacate the premises leas- 
ed would not amount to terminating . the 
tenancy. The learned counsel referred to an 
old Full Bench decision of this Court in the 
case of Bradley v. Atkinson, (1885) ILR 7 
All 899 (FB). Much water has flown down 
the bridge since the Full Bench decided that 
case and I need not encumber this judgment 
by referring to the numerous cases in which 
the Full Bench decision in (1885) ILR 7 All 
899 (FB) has been considered and explained. 
A notice calling upon the tenant to vacate 
the leased premises would always amount 
to a notice terminating the tenancy. Under 
clause (h) of Section 111 of the Transfer 
of Property Act a lease of immovable pro- 
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erty determines on the expiration of a 
notice to, determine the lease or to quit, or 
of intention to quit, the property leased, 
duly given by one party to the other. Whe- 
ther the lessor has given a notice expressing 
an intention that the lease will stand termi- 
inated or he by the notice calls upon the 
lessee to quit, that is, to leave, the legal 
consequence of both would be that the 
lease would stand determined. The provi-+ 
sions of Section 106 of the Transfer of Pro- 
perty Act lay down the manner in which 
such a notice is to be served and fixes the 
time before which it has to be given. In 
Ram Chandra v. Lala Duli Chand, AIR 
1958 All 729, a notice calling upon the 
tenant to vacate the premises let out has 
been held to be a notice which successfully 
determines the tenancy. 


10. It was then contended by Sri 
Sahai for the appellant that since the tenant 
was called upon to vacate the premises with- 
in one month of the receipt of the notice by 
him, it was not a clear thirty days notice as 
required by Section 106 of the Transfer of 
Property Act. The submission was that in 
law the defendant as a tenant was entitled 
to remain in possession of the house let out 
for full thirty days from the date of the re- 
ceipt of the notice but the demand of the 
plaintiff landlady for vacating the house be- 
fore the completion of thirty days invalidat- 
ed it. The question so posed certainly is not 
free from difficulty as the law regarding 
notices has somewhat been characterised as 
very technical but a Full Bench decision of 
this Court in Gorakhlal v. Mahaprasad 
Narain Singh, 1963 All LJ 829 furnishes a 
complete answer to this question wherein it 
was held that calling upon the tenant to 
vacate the premises within thirty days of the 
service of notice will be in accordance with 
the provisions of Section 106 of the Trans- 
fer of Property Act. Thus this contention 
on behalf of the appellant also fails. It was, 
however, suggested by Sri Sahai that the 
ratio of decision of the Full Bench in 
1963 All LJ 829 = (AIR 1964 AIL 260 (FB)) 
(supra) will not help the plaintiff respondent 
jn the instant case as the notice here called 
upon the tenant to vacate the house within 
one month and not within thirty days. The 
submission was that one month is not the 
same thing as thirty days. It appears to me 
to be simply an argument of despair. In 
common parlance the words one month al- 
ways connote a period of thirty days and 
js understood like that. While construing 
the notice the court is not interpreting op 
construing a Statute made by the Parliament 
or State Legislature. Therefore, the defini- 
tion of ‘month’ in General Clauses Act will 
mot be attracted. 


11. For all these reasons given 
above I do not find any force in this appeal 
and dismiss it with costs. 

. Appeal dismissed 
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SATISH CHANDRA AND N. D. OJHA JJ. 
Municipal Board, Mathura, Appellant v. 
Abdul Hameed and another, Respondents. 
Special Appeal No. 194 of 1967, DJ- 22- 
9-1972, against judgment of Jagdish Sahai, J., 
me M. W. No. 1858 of 1962, D/- 14-10- 


Index Note: — (A) Constitution of 
India, Article 358 — Executive action du- 
ring proclamation of emergency taken under 
an invalid pre-emergency legislative provi- 
sion — Article 358 does not apply. 


Brief Note: — (A) It is true that Arti- 
cle 358 permits the state to make a law or to 
take an executive action which may be vio- 
lative of Article 19 and such law or action 
cannot be challenged on the ground of vio- 
lation of Article 19. But where the impugn- 
ed bye law was framed when no proclama- 
tion of emergency was in existence, and the 
bye law being in violation of Article 19 (1) 
(g) was void at its inception any executive 
action by the Board under the bye law sub- 
sequently while a proclamation of emergency 
is in existence, is without the authority of 
law and would be illegal on that ground. 
For its illegality, it is not necessary to rely 
upon Article 19 (1) (g). J (Para 3) 
Cases Referred: Chronological Paras 
AIR 1961 SC 448 = 1961 (1) Cri LJ 

573, Abdul Hakim Quareshi v. State 
of Bibar 
AIR 1958 SC 731 = 1959 SCR 62%, 
a Hanif Quareshi v. State of 
ar 


S. C. Khare, for Appellant; 
Kazmi, for Respondents. 


SATISH CHANDRA, J.:— The Muni- 
cipal Board has come up in appeal against 
the decision of a learned Single Judge allow- 
ing a writ petition and striking down a bye- 
Jaw framed by the appellant imposing 
a total ban in regard to the slaugh- 
ter of animals. This bye-law was quashed 
by the learned Single Judge in so far as it 
related to the she-buffaloes, buffalo bullocks 
and buffalo-caives. The bye-law was pri- 
marily held invalid in view of the Supreme 
Court decisions in Mohammad Hanif Qua- 
reshi v. State of Bihar, AIR 1958 SC.731 
and Abdul Hakim Quareshi v. State of Bihar, 
AIR 1961 SC 448. 


2. The learned Single Judge held 
that this bye-law was framed in 1955. In 
view of the decision of the Supreme Court, 
the total prohibition imposed by the impugn- 
ed bye-law was violative of the fundamental 
right guaranteed by Article 19 (1) (g) of the 
Constitution. The appellant does not ques- 
tion the correctness of the view taken by 
the learned Single Judge on the merits of 
the bye-law. It was, however, urged that 
when the writ petition was filed in 1962, 
there was in existence a proclamation of 
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emergency. The proclamation was issued in 
October, 1962. Consequently, there was no 
bar to the Municipal Board taking an exe- 
cutive action like enforcing the impugned 
bye-law. Even if the executive action vio- 
lated Article 19 (1) (g) of the Constitution, 
in view of the existing proclamation of 
emergency, under Article 358 of the Consti- 
tution, the executive action would nonethe- 
less be valid. Learned counsel urged that at 
the present time also, there is in existence a 
proclamation of emergency, which was issu- 
ed on 3rd December, 1971, and which is 
still in operation; the same position obtains 
even today. We inquired from the learned 
counsel if any order had been passed undep 
Article 359 of the Constitution. We adjourn- 
ed the hearing to enable the learned counsel 
to satisfy himself upon this point. Today, 
the learned counsel for the appellant stated 
that no order has been passed under Arti- 
cle 359 of the Constitution. z 


3. Under Article 358, while a pro- 
clamation of emergency is in operation, noth- 
ing in Article 19 shall restrict the powers 
of the State to make any law or to take any 
executive action which the State would but 
for the provisions contained in part IO be 
competent to make or to take. The argu- 
ment is based upon a fallacy. It is true 
that Article 358 permits the State to make 
a law or to take an executive action which 
may be violative of Article 19 and such law 
or action cannot be challenged on the ground 
of violation of Article 19. But that is not 
the case here. The impugned bye-law was 
framed in 1955 when no proclamation of 
emergency was in existence. The bye-law 
being in violation of Article 19 (1) (g) was 
void at its inception. The result would be 
as if no such bye-law had been enacted at 
all. In this background, if the Municipal 
Board takes any executive action subse- 
quently while a proclamation of emergency 
is in existence, the executive action being 
without the authority of law, would be ille~ 
gal on that ground. For its illegality, the 
respondent does not have to rely upon Arti- 
cle 19 (1) g). For the appellant, it was not 
disputed that the Municipal Board had no 
power to take an executive action of the 
kind impugned in the present case without 
first framing a bye-law to sustain such exe- 
cutive action. The position is that there was 
no valid bye-law. Consequently, the execu- 
tive action was without the authority of law 
and void for that reason. 


4. The appeal has no merits and is 
accordingly dismissed with costs. 


Appeal dismissed, , 
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AIR 1973 ALLAHABAD 201 (V 60 C 68) 
SATISH CHANDRA AND N. D. OJHA, JJ. 

Bharit and others, Applicants v. The 
Allaha. 
bad and others, Respondents, 


Writ Petn. No. 3017 of 1969, DJ- 15-9. 
1972. 


Index Note: — (A) Limitation Ac 
(1963), Articles 64-65 — Adverse possession 
— Possession of transferee of occupancy te: 
nancy rights under an illegal sale deed is ad 
verse and not permissive to the transferor 
ig RD 205, Overruled; AIR 1970 SC 1778, 

el. on. 


_ Brief Note: — (A) The possession of a 
transferee in the case of sale is not on be- 
half of the transferor, because the transferor 
has purported to part with his entire interest 
in the property. The transaction did not 
create or retain any privity between the par- 
ties. In such a situation, the transferee’s 
possession could not in law, be on behalf 
of the transferor. The transferee remains in 
possession in his own claim based on the 
terms of the sale. If the document of sale 
is invalid the transferee gets no title under it. 
His possession will not be referable to any 
legal title; it would be adverse to the trans- 
feror. (Paras 7, 9) 
Cases Referred: Chronological Paras 
AIR 1970 SC 1778 = (1970) 3 SCC 
802, State of West Bengal v. Dal- 
housie Institute Society 5 
1968 RD 205, Chidda v. Joint Director 
of Consolidation 3, 4, 5, 8 
AIR 1951 SC 469 = 1952 SCR 43, 
Collector of Bombay v. Municipal 
Corporation of the City of Bombay 5 


Bhuvaneshwar Pd., for Applicants; K. P. 
Singh, R. N. Singh and Standing Counsel, 
for Respondents. ` 

SATISH CHAND A learned 
Single Judge has referred the following two 
questions of law to a larger Bench: 


“1. Whether on the facts and in the cir- 

cumstances of this case. the possession of 
Jagan from the date of the transfer of occu- 
pancy tenancy in his favour would be per- 
missible on behalf of the transferor or ad- 
verse to his interests? 
_ 2, In case the possession of the original 
fransferee was permissive in its nature will 
the possession of his heirs subsequent to his 
death continue to be permissive or will it 
become adverse to the rights of the original 
transferor?” 

z The writ petition in which the 
geference has been made arose out of a suit 
for ejectment and possession under Sec- 
tion 209 of the U. P. Zamindari Abolition 
and Land Reforms Act filed by the respond- 
ents. The plaintiff respondents claimed to 
tenants of the plots in, dis- 
pute. On 18th Octobar, 1948 they execut- 
ed a deed of sale of their rights in the plots 
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in dispute in favour of one Jagan, the father 
of the petitioners. The plaintiff-respond- 
ents’ case was that the sale of occupancy be- 
ing prohibited by law the sale was illegal, 
but nonetheless the possession of the trans- 
ferees was permissive and as a licensee. The 


licence having been revoked, the transferees. 


were no longer entitled to remain in posses- 
sion. The present suit was instituted against 
the sons of Jagan after his death, in 1956. 


3. The trial Court dismissed the suit. 
On, appeal it was, however, decreed. The 
appellate decree was affirmed by the Board 
of Revenue. The Board of Revenue has re- 
lied upon a Single Judge decision of this 
Court in Chidda v. Joint Director of Conso- 
lidation, 1968 RD 205 and has held that the 
sale was illegal because the transfer of occu- 
pancy tenancy was prohibited, yet the pos- 
session of the transferees amounted to a 
permissive possession and on behalf of the 
transferor or tenants. Their possession being 


- as licensees, the said licence stood revoked 


by the institution of the suit and consequent- 
ly the transferees were trespassers after the 
revocation of the licence. 


4. At the hearing of the writ petition 
before the learned Single Judge reliance was 
placed on behalf of the petitioners on a cer- 
tain decision of the Supreme Court which in 
the opinion of the learned Single Judge cast 
doubt on the validity of the view taken in 
Chidda’s case, 1968 RD 205. He consequent- 
ly referred the two questions - mentioned 
above to a larger Bench. This is how the 
petition has come up before this Bench. 


5. In Chidda’s case, 1968 RD 205 a 
tenant co-opted Chidda as a co-tenant. Short- 
ly thereafter he executed a sale deed in 
favour of Chidda transferring his remaining 
interest in the tenancy plots; On these facts 
the learned Judge held: 


“It will be seen that the petitioners en- 
tered into possession, if at all, with the per- 
mission of the landlord’ Chandrika Prasad 
and Kunwar Sen, the tenant-in-chief in the 
year 1948 under a written agreement. The 
petitioner’s possession over the other half of 
the tenancy was by reason of the fact that 
he purported to have purchased the same 
from Kunwar Sen under a sale-deed. Mr. 
Kazmi has not been able to cite any autho- 
tity before me to show as to how in these 
circumstances the possession of his client 
could be said to be adverse.” 

The learned Judge proceeded to hold: 

“Ordinarily when a person enters into 
possession under an instrument of transfer 
which is subsequently found to be invalid, 
then the title remains with the transferor, 
even though the possession might be of the 
transferee, but such a possession would in 
law be a permissive possession being on be- 
half of the transferor. It cannot be said to 
be adverse to the transferor.” 

In our opinion this decision does not lay 
down the law correctly. A similar question 
arose before the Supreme Court in Collecton 
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of Bombay v. Municipal Corporation of the 
City of Bombay, AIR’ 1951 SC 469. The 
Court observed: 


ee the position of the’ respondent 
Corporation and its predecessor in title 
was that of a person having no legal title but 
nevertheless holding possession of the land 
under colour of an invalid grant of the land 
in perpetuity and free from rent for the 
purpose of a market. Such possession not 
being referable to any legal title it was prima 
facie adverse to the legal title of the Gov- 
ernment as owner of the land from the very 
moment the predecessor in title of the res- 
pondent Corporation took possession of the 
land under the invalid grant. This posses- 
sion has continued openly, as of right and 
uninterruptedly for over 70 years and the 
tespondent Corporation has acquired the- 
limited title to it and its predecessor in title 
had been prescribing for during all this pe- 
riod, that is to say, the right to hold the 
land in perpetuity free from rent but only 
for the purposes of a market in terms of the 
Government Resolution of 1885. ...... 7 


This view of the Supreme Court was affirm- 
ed by it in State of West Bengal v. Dalhousie 
Institute Society, -AIR 1970 SC 1778 where 
it was held that the above extract established 
that a person in possession under an invalid 
grant acquired title by adverse possession. 


6. The reason is not far to seek. If 
a person executes a deed of sale of his rights 
and interest he purports to transfer all that 
he possesses in the property which is the 
subject-matter of the sale. The transferee 
claimed prima facie to remain in possession 
in accordance with the terms of the deed of 
sale, namely, as the full owner of the rights 
which were the subject-matter of transfer. In 
case the sale is found to be invalid for any 
reason the passing of the title may be frus- 
trated; but nonetheless the transferee claim- 
ed to remain in possession in accordance 
with the terms of the imvalid sale deed, 
namely as the full owner of the rights in 
the plots, which were the subject-matter of 
sale.. It is from this point of view it has 
been said that the possession of such a trans- 
feree is adverse to the transferor from the 
very first day when the transferee enters pos-- 
session of the land. 


7. The possession of a transferee in 
the case of sale is not on behalf of the 
transferor, because the transferor bas pur- 
ported to part with his entire interest in the 
property. The transaction did not create or 
retain any privity between the parties. In 
such a situation, the transferee’s possession 
could not in law, be on behalf of the trans- 
feror. The transferee remains in possession 
in his own claim based on the terms of the 
sale. If the document of sale is invalid the 
transferee gets no title under it. His posses- 
sion will not be referable to any legal title, 
it would be adverse to the transferor. 


8. In the present case the sale deed 
was in respect of tenancy right. After the 
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lapse of that two year prescribed period of 
limitation, the transferee acquired under Sec- 
tion 180 (2) of the U. P. Tenancy Act, here- 
ditary tenancy rights. In our opinion Chidda’s 
case, 1968 RD 205 in so far as it decided 
that Chidda’s possession was permissive in 
relation to the portion which was the sub- 
ject-matter of the sale does not lay down 
the law correctly. 


9. We would answer the first ques- 
tion by saying that the possession of Jagan 
from the date of the transfer of occupancy 
tenancy was adverse to the transferor and 
hig not permissive on behalf of the trans- 
eror. 


10. In view of our answer to the 
first question question No. 2 does not arise 
and need not be answered. The papers may 
now be laid before the learned Single Judge 
for the decision of the case on merits. 


Reference answered accordingly. 
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Raghunath Prasad, Applicant v. Smt. Ur- 
mila Devi and another, Opposite Party. 
Civil Revn. No. 26 of 1972, DJ- 14-9- 
1972, against order of Dist. J., Varanasi, 
D/- 29-10-71. 


Index Note:— (A) Hindu Marriage Act 
(1955), Section 23 (2) — The effort at re- 
conciliation is to be made by the court right 
from the start of the case and not only 
after the closure of the final hearing of the 
case and before the court proceeds to grant 
relief under the Act. (Para 3) 


Index Note: — (B) Hindu Marriage Act 
(1955), Section 23 (2) —- The court cannot 
give up effort for reconciliation merely on 
the ground that the counsel for one or both 
the parties had stated that there was abso- 
lutely no chance for reconciliation. 

@ara 3) 


Index Note: — (C) Hindu Marriage Act 
(1955), Section 23 (2) — An endeavour at 
reconciliation is possible only when both the 
parties appear in person — Hence failure to 
direct the party to appear in person or to 
obtain personal affidavit as to why it con- 
siders reconciliation is out of question would 
be a failure on the part of the court to per- 
form its duty. (Para 4) 

Index Note: — Ð} Hindu Marriage Act 
(1955), Section 23 (2) — It is not a matter 
of discretion of the court whether to make 
endeavour to bring about reconciliation or 
not — It is its duty to endeavour at recon- 
ciliation. (Para 5) 


T. P. Singh and S. M. K. Chaudhary, 
for Applicant; G. P. Bhargava and A. N. 
Bhargava, for Opposite Party. 
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ORDER:— This revisional application 
is directed against the order dated 29-10- 
1971 passed by the learned District Judge, 
Varanasi in the case No. 2 of 1971 which 
has been filed by the applicant claiming a 
decree against the Opposite Party No. 1 fon 
restitution of conjugal rights. 


2. On 14th April, 1971, the appli- 
cant filed an application before the court 
below praying that the Opposite Party No. 1 
be directed to produce herself for reconcilia- 
tion and to produce herself before the lady 
Doctor of Civil Hospital, Varanasi for her 
medical examination. The Opposite Party 
No. 1 filed an objection to the said appli- 
cation on 15-5-1971. She alleged inter alia 
that as there had been “chhuttam chutta” 
(perhaps meaning thereby ‘divorce’) between 
the parties the applicant was not entitled to 
have the medical examination of the Oppo- 
site Party No. 1. It was, however, not al- 
leged in her aforesaid objection that she 
would not appear before the Court in con- 
nection with the proposed reconciliation 
proceedings. On 23-7-1971 the learned Dist- 
rict Judge after hearing the counsel for the 
parties directed the applicant and the Oppo- 
site Party No. 1 to be present in person on 
the next date of hearing which was fixed 
for 27-8-1971. The case could not, how- 
ever, be taken up on 27-8-1971 and it was 
adjourned to 24-9-1971. As the parties were 
not present in person on 24-9-1971 the case 
was adjourned to 29-10-1971 for disposal of 
the aforesaid application and objection and 
for issues and the parties were required to 
be present in person. On 29-10-1971 when 
the case was taken up the counsel for the Op- 
posite Party No. 1 stated that there were ab- 
solutely no chances for reconciliation where- 
upon the learned District Judge ordered that 
the attendance of the Opposite Party No. 1 
in court would .not be necessary and he re- 
called his previous order in this behalf. It 
is this part of the order of the Court below 
which is being impugned in this revision. 


3. The learned counsel for the appli- 
cant contended that as laid down in sub- 
section (2) of Section 23 of the Hindu Mar- 
riage Act, it was the duty of the court 
below to make every endeavour to bring 
about a reconciliation between the parties 
but it failed in the performance of its duty 
by not requiring the Opposite Party No. i 
to appear in person before the Court. It 
was urged that in the matter of reconcilia- 
tion the Opposite Party No. 1 should have 
been directed to appear in person before the 
court so that the question of reconciliation 
should have been taken directly with her 
and the matter should not have been drop- 
ped merely on the statement of her counsel. 
It was, however, argued on behalf of the 
Opposite Party No. 1, that the statement of 
her counsel in that behalf was quite suffi- 
cient and keeping in view the nature and 
circumstances of the case the court below 
was justified in not directing her to appean 
in person before the Court. The contention 
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of the Opposite Party No. 1, is, however, 
not tenable. Sub-section (2) of Section 23 
2 the Hindu Marriage Act, 1955, provi- 
es:— 


_ _ “Before proceeding to grant any relief 
under this Act, it shall be the duty of the 
Court, in the first instance, in every case 
where it is possible to do so consistently with 
the nature and circumstances of the case, to 
make every endeavour to bring about a re- 
conciliation between the parties.” 


In view of this provision of law, it is the 
duty of the trial Court to make every en- 
deavour to bring about reconciliation be- 
tween the parties. This duty is to be perform- 
ed consistently with the nature and circum- 
stances of the case. The object behind this 
provision is to provide all help in the main- 
tenance of marital ties and restoration of 
peace to the estranged couple. Emphasis is, 
however, laid that steps for bringing about 
reconciliation between the parties should be 
taken by the Court “in the first instance.” 
In other words, the endeavour should be 
made right from the start of the case. This 
does not, however, mean that the attempt 
for bringing about reconciliation can 


made only at the initial stage of the case 


and not at any later stage. The effort in 
that direction should be made by the court 
whenever the circumstances of the case war- 
rant it to do so. ` The contention of the 
learned counsel for the Opposite Party No. 
1 that the endeavounr for bringing about re- 
conciliation can be made only after the clo- 
sure of the final hearing of the case and 
before the Court proceeds to grant any relief 
under the Act cannot therefore be sustained. 
The words “in the first instance”, in sub- 
section (2) of Section 23 do not bear out 
that contention. These words indicate that 
the Court should make use of its good offi- 
ces for bringing about reconciliation between 
the estranged parties at any stage of the 
suit whether it is the initial stage or a later 
stage whenever it finds it possible to do so 
regard being had to the nature and cifcum- 
stances of the case. However, if no endea- 
vour is made by the Court though it was 
possible to do so consistently with the 
nature and circumstances of the case the 
Court would be failing to perform a duty 
which the law enjoins upon it. In a deli- 
cate matter pertaining to marital obligations 
the differences between the parties may be 
resolved and they may be persuaded to re- 
concile only when they appear before the 
court in person and explain their grievances 
and anpreciate the sentiments of each other. 
As it is a matter very much personal to the 
parties, their appearance in person before 
the Court is all the more essential while the 
Court proceeds to bring about reconciliation 
between them. A duty is cast upon the 
Court “to make every endeavour” to bring 
about reconciliation. In other words, the 
Court should make sincere efforts at reconci- 
liation. It should ascertain from the parties 
themselves as to what brought the rupture 
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in their relations as husband and wife and 
explore the possibilities of reconciliation be- 
tween them. This may be achieved only 
when the parties appear before the Court in 
person. Effort for reconciliation cannot be 
given up merely on the ground that the 
counsel for one or both the parties had stat- 
ed that there was absolutely no chance for 
reconciliation. Relinquishing the effort in 
such matters merely on the statement made 
by the counsel for a party would amount to 
failure on the part of the Court in the per- 
formance of a duty enjoined upon it by law. 


4, In the case on hand the court 
below had at first ordered the parties to ap- 
pear in person. However, on 27th October, 
1971, the learned counsel for the Opposite 
Party No. 1 stated that there were absolutely 
no chances for reconciliation, whereupon the 
Court ordered that the attendance of the 
opposite Party No. 1 would not be necessary 
and it recalled its previous order in this be- 
half. This was clearly not in consonance 
with the provisions of sub-section (2) of Sec-! 
tion 23 of the aforesaid Act. The court be- 
low did not direct the Opposite Party No. 1 
to appear in person and state about that fact 
nor did it ask for her personal affidavit. In 
my view the requirements of the law were 
not complied with and the Court below fail- 
ed to perform its duty laid down in the 
aforesaid provision of the Act. 


5. It was next contended by the 
learned counsel for the Opposite Party No. 1 
that it was within the discretion of the court 
below not to ask the Opposite Party No. 1 
to appear in person and not to proceed with 
the effort at reconciliation when it was state 
ed on behalf of the Opposite Party No. 1 
that there were absolutely no chances for re- 
conciliation. The learned counsel argued 
that the impugned order being discretionary 
in nature should not be interfered with in 
revision. This contention is, however, not 
sustainable. It is not in the discretion of| 


‘the Court not to make endeavour to bring 


about reconciliation. In fact it is the duty 
of the Court to make every endeavour in 
that behalf regard being had to the nature 
and circumstances of the case before pro- 
ceeding to grant any relief under the said 
Act. This duty is to be performed, by com- 
plying with the requirements of the provi- 
sions of law contained in the sub-section (2) 
of Section 23 of the Act. Moreover, it was 
not made out that the alleged discretion was 
exercised by the Court below in a judicial 
manner. 


6. No other point was urged. 


; 7. The impugned order dated 29-10- 
1971 is contained in three paragraphs. No 
arguments were raised before me against 
those parts of the order which are contain- 
ed in paragraphs Nos. 2 and 3 and which 
relate to the injunction restraining the Op- 
posite Party No. 1 from being married else- 
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where and the medical examination of the 
Opposite Party No. 1; hence the same are 
not set aside. The arguments were confined 
to that part of the order which is contained 
in the first paragraph of the impugned order 
dated 29-10-1971 and which relates to recon- 
ciliation matter. For the reasons stated 
above the order contained in the first para- 
graph of the impugned order dated 29-10 
1971 is liable to be set aside. 


8. In the result the revision applica- 
tion is allowed. That part of the orden 
dated 29-10-1971 which is contained in its 
first paragraph is set aside and the case is 
sent back to the court below with a direc- 
tion to act in accordance with law in the 
light of observations made above. In the 
circumstances the parties shall bear theip 
costs of this revision. The stay order dated 
10-1-1972 is vacated. Record of the case 
sha be sent back to the court below forth- 
Wi 


_ Order accordingly. 
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SATISH CHANDRA, J.:— This appeal 
raises an important question as to the 
powers possessed by the Forward Markets 
Commission, appellant No. 2. 


2. The Bullion and Agricultural Pro- 
duce Exchange Limited, the respondent, is 
a public limited company. It carried on 
the business of regulating and controlling 
forward contracts in various goods. The 
respondent made an application to the For- 
ward Markets Commission for being regi- 
stered under the Forward Contracts (Regula- 
tion) Act, No. 72 of 1952, on 15-12-1962. 
The Commission issued a registration certi- 
ficate to the respondent showing that the 
respondent was entitled to carry on busi- 
ness -in Arhar-ki-chooni. One of the condi- 
tions mentioned in the certificate was that 
the respondent shall not conduct forward 
trading in any commodity other than those 
specified thereunder except with the previ- 
ous approval of the Forward Markets Com- 
mission. The respondent was, however, con- 
tent with this condition and it permitted its 
members to do the business of forward trad- 
ing in Arhar-ki-chooni only. On June 1, 
1964, the Central Government issued a noti- 
fication under section 17 (1) of the Forward 
Contracts- (Regulation) Act the effect of 
which was that trading in Arhar-ki-chooni 
was prohibited. The respondent thereupon 
discontinued trading in this commodity. At: 
that time forward contracts in linseed oil 
was permissible. The respondent company 
permitted its members to trade in linseed 
oil, On 24th December, 1964, forward 
trading in linseed oil was also prohibited. 
At this time groundnut oil was not a prohi- 
bited commodity. So, the respondent com- 
Menced business in groundnut oil. 


3. Meanwhile, on June 2, 1964, the 
Forward Markets Commission had issued a 
directive to the respondent company not to 
trade in non-transferable specific " delivery 
contracts in any commodity without the 
prior approval in writing of the Commission. 

s apparently was a reminder to the res- 
pondent company of the conditions contain- 
ed in the certificate of registration. The res- 
pondent, however, ignored this directive and 
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continued its business in ground-nut oil. 
The Commission felt that the respondent 
had violated the conditions of the certificate 
of registration and was liable to be prose- 
cuted under Sections 20 and 21 of the For- 
ward Contracts Act. Apprehending this, the 
respondent company instituted a writ peti- 
tion in this Court. The principal point urged 
in it was that the commission had no power 
to require a registered association to obtain 
the Commission’s prior permission before 
permitting its members to carry on forward 
trading in non-transferable specific delivery 
contracts in a commodity like groundnut oil, 
the forward trading in which was not prohi- 
bited under Chapter IV of the Act, even 
though such a commodity was not mentioned 
in the certificate of registration. 


4. A learned Single Judge beld that 
Section 14-A (1) prohibits an association 
concerned with regulation and control of 
business relating to forward contracts in 
carrying on such business except under and 
in accordançe with the conditions of a certi- 
- ficate of registration. It was observed: 


“The conditions must be such as are re- 

lated to the carrying on of the business. It 
is under those conditions and in accordance 
with them that the business must be carried 
on. It is the conduct of the business, and 
the manner of its conducting it, to which 
reference is made here. It is not contem- 
plated that business shall be carried on relat- 
ing to forward ‘contracts only in respect of 
certain commodities and no other. That 
would not relate to the conduct of the busi- 
ness or the manner of its being carried on. 
That would imply the curtailment of the 
business, the business being confined in rela- 
tion to specific commodities only, and no 
business being permissible in relation to 
other commodities.” 
It was held that Section 14-A (1) does not 
empower the Commission to prevent a regis- 
tered association from carrying on its busi- 
ness in any commodity without its prior ap- 
proval. ` 


5. The learned Judge held that if 
the Commission is construed to have such 
a power it may entail a restriction upon 
the fundamental rights to carry on forward 
trading in certain commodities in violation 
of Article 19 (1) of the Constitution. The 
Forward Market Commission was not a 
body parallel but subordinate to the Cent- 
ral Government. Ample power has been 
conferrred upon the Central Government 
to control forward trading in respect of 
commodities. There was no reason why 
grant of power should be duplicated and 
conferred also upon the Commission. Ano- 
ther feature of the Act which appealed to 
*he learned Judge was that Section 6 expres- 
sly provided for specification of goods for 
the grant of recognition: of an association. 
If the Legislature so intended, a similar 
clause for specifying commodities could 
have found place in Section 14-A (1). It 
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was held that forward contracts other than 
non-transferable specific delivery contracts in 
various commodities were covered by Sec- 
tions 15 and 17 while Section 18 authorises 
the Central Government to control and regu- 
late non-transferable specific delivery con- 
tracts and so since such a power is not con- 
tained in the express terms of Section 14-A 
(1) no necessary intendment has been proved 
to warrant its implication from the other 
provisions of the Act. Ultimately, the writ 
petition was allowed. ‘The second condition 
contained in the certificate of registration as 
well as the direction issued on June 2, 1964, 
were quashed and the Commission was res- 
trained from taking any proceedings against 
the respondent company consequent upon 
the supposed contravention in respect of the 
said condition and direction. 

6. Agerieved, the Union of India as 
well as the Commission have come up in ap- 
peal. During the pendency of the appeal 
this problem was raised before the Delhi 
High Court in Civil Writ No. 360 of 1967 
(Delhi) (Messrs. Rajdhani Grains and Jaggery 
Exchange Ltd. v. Union of India). A learned 
Single Judge of that Court accepted the 
views expressed in the judgment under ap- 
peal before us and held that the Commis- 
sion had no such power. This judgment 
dated 27th July, 1967, was affirmed by a 
Division Bench of the Delhi High Court in 
Letters Patent Appeal No. 7 of 1968 de- 
cided on 4th August, 1972 = (reported in 
AIR 1973 Delhi 1). 

7. A perusal of the judgment under 
appeal shows that the learned counsel for 
the parties concentrated their attention on 
Section 14-A for their respective contentions. 
This is what happened also at the hearing 
of the appeal before us. We, however, felt 
that there were other provisions in the Act 
which were germane to the question of 
powers possessed by the Commission. We 
posted the appeal for further hearing and 
heard learned counsel again. 

8. In order to appreciate the inter- 
connection of the various provisions of the 
Forward Contracts (Regulation) Act, 1952, 
it may be useful to keep in mind its legisla- 
tive history. The Statement of Objects and 
Reasons appended to this Act stated that 
forward trading which normally plays a 
useful part in tempering price fluctuations, 
tends in certain situations to exaggerate such 
fluctuations to the deteriment of the interests 
of producers as well as consumers. During 
the war and immediately thereafter, the Cen- 
tral Government issued orders under Rule 81 
of the Defence of India Rules, prohibiting 
forward trading in commodities such as 
foodgrains, oil-seeds, oil cakes, vegetable 
oils, raw cotton, spices, sugar and bullion. 
After the Defence of India Rules lapsed, 
orders in respect of foodgrains, edible oil- 
seeds and oils, raw cotton and spices were 
kept in force under the Essential Supplies 
(Temporary Powers) Act, 1946. Before the 
lapse of the Essential Supplies (Temporary 
Powers) Act, Parliament enacted the For- 
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ward Contracts (Regulation) Act, 1952. The 
scheme of this Act was that the Central 
Government was authorised to extend the 
provisions of the Act by notification to dif- 
ferent classes of goods and to different areas 
as and when necessary. The main principle 
underlying the provisions of the Act was 
that forward contracts should be allowed to 
be entered into only.in accordance with the 
rules and bye-laws of a recognised associa- 
tion. The Central Government was to exer- 
cise supervisory powers over such associa- 
tions. The Act constituted a Forward Mar- 
kets Commission and entrusted a variety of 
functions, duties and powers upon it. 


9. After about six years working of 
this Act it was felt that its provisions were 
not adequate to deal with excessive specu- 
lation and other malpractices now prevalent 
in the forward markets. Persons indulging 
in illegal forward trading cannot be’ prose- 


cuted for want of adequate documentary evi- 


dence. With this object Parliament enacted 
the Amending Act 62 of 1960, inter alia, 
introducing Section 14-A in the Act. Under 
this provision no association concerned with 
the regulation and control of business re- 
lating to forward contracts could carry on 
such business except' in accordance with the 
conditions of a certificate of registration 
granted by the Forward Markets Commis- 
sion. Under it the Commission was autho- 
rised to issue a certificate of registration to 
the existing recognised associations as well 
as others who applied for it, and to lay 
down the conditions for carrying on the 
business of regulation and control of busi- 
ness relating to forward contracts. 

10. Section 3 of the Act authorised 
the Central Government to establish the 
Forward Markets Commission for the pur- 
pose of exercising such functions and dis- 
charging such duties as may be assigned to 
the Commission by or under the Act. The 
Commission was a high powered body con- 
sisting of not less than two but not more 
than four members to be appointed by the 
Central Government. The members to be 
so appointed were to be persons of ability, 
integrity and standing who have shown 


capacity in dealing with problems relating to _ 


commerce or commodity markets, or in ad- 
ministration or who have special knowledge 
or practical experience in any matter which 
renders them suitable for appointment on 
the Commission. 


11. Section 4-A related to the nature 
of the Commission. Under it the Commis- 


_ Sion had the powers of a Civil Court under 


the Code of Civil Procedure in the matter 


of summoning and enforcing the attendance’ 


of witnesses, discovery and production of 
documents, requisitioning any public record’ 
or any other matter which may be prescrib- 
ed by rules. “Under sub-section (3) of Sec- 
tion 4-A the Commission was deemed to be 
a Civil ‘Court and under sub-section (4) any 
proceeding before the Commission is to be 
deemed to be a judicial proceeding within 


Union of India v. B. & A. P. Exchange (Satish Chandra J.) [Prs. 8-15] AN. 207 


meaning of Sections 193 and 228 of the 
Indian Penal Code. 

12. Section 4 provided for the fonc- 
tions of the Commission. It stated: 

“The functions of the Commission shall 
be (a) to advise the Central Government in 
respect of the recognition of, or the withdra- 
wal of recognition from, any association Of 
in respect of any other matter arising out of 
the administration of this Act; 

(b) to keep forward markets under ob- 
servation and to take such action in rela- 
tion to them as it may consider necessary 
in exercise of the powers assigned to it by 
or under this Act; 

(c) to collect and whenever the Com- 
mission thinks it necessary publish informa- 
tion regarding the trading conditions in res- 
pect of goods to which any of the provi- 
sions of this Act is made applicable, includ- 
ing information regarding supply, demand 
and prices, and to submit to the Central 
Government periodical reports on the opera- 
tion of this Act and on the working of the 
forward markets relating to such goods; 


(d) to make recommendations general- 
ly with a view to improving the organisation 
and working of forward markets; 

(e) to undertake the inspection of the 
accounts and other documents of any, re- 
cognised association or registered association 
or any member of such association whenever 
it considers it necessary and 

(f) to perform such other duties and 
exercise such other powers as may be assign- 
ed to the Commission by or under this Act, 
or as may be prescribed.” ` 


13. It will be seen that like Sec- 
tion 3, clause (f) of Section 4 contemplated 
that duties and powers may be assigned to 
the commission in various ways, namely 
either by the Act or under the Act or as may 
be prescribed. The teror “prescribed” has 
been defined by Section 2 (h) to mean pres- 
cribed by rules made under this Act. Sec- 
tion 28 of the Act conferred power upon the 
Central Government to make rules for the 
purpose of, inter alia, carrying into effect 
the objects of this Act. 

14. Dealing with the phrase “by or 
under this Act or as may be prescribed” 
under clause (f) of Section 4, ‘the Supreme 
Court in I. P. Gupta v. W. R. Natu, AIR 
1963 SC 274 held that the expression “con- 
ferred by the Act” would mean conferred ex- 
pressly or by necessary implication by the 
Act itself, while “under the Act” refers to 
powers conferred by bye-laws that may be 
framed under Sections 11 and 12, whereas 
the expression “as may be prescribed” refers 
to the rules that may be made by the Cen- 
tral Government. _ 


15. Construing clause (f) of Sec- 
tion 4 the Supreme Court held that so far 
as the terms of clause (f) of Section 4 are 
concerned, there is no limitation upon the 
nature of the power that might be conferred 
except that which might flow from its having 


‘ 


“pects of its dealings 
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to be one in relation to the regulation of 
forward trading in goods which the Act is 
designed to effectuate. It was also held that 
there is no common positive thread running 
through clauses (a) to (e) of the section such 
as would bring them under one genus and 
negatively they do not expressly include any 
administrative or executive functions and 
that itself might be a reason why the expres- 
sion “other” occurring in clause (f) should 
receive the construction that it is intended 
to comprehend such a function. 


16. The Court observed that where 
the Court is concerned with the question 
whether it is legally competent to vest a 
particular power in a statutory body, the 
proper rule of interpretation would be that 
unless the nature of the power is such as is 
incompatible with the purpose for which the 
body is created, or unless the particulay 
powef is contra-indicated by any specific 
provision of the enactment bringing the body 
into existence, any power which would fur- 
ther the provisions of the Act could be legal- 
ly conferred on it. 


17. In the. light of these principles 
we have to see as to what powers 
have been conferred upon the Commis- 
sion either by the Act or by the bye-laws or 
rules and then to see whether any particular 
power furthers the objects of the Act op 
is contra-indicated by any specific provision 
of this Act. 

18. In exercise of its rule-making 
power the Central Government framed the 
Forward Markets (Regulation) Rules, 1954. 
Rule 2 defined the term “form” to mean a 
form appended to the rules. Rule 3-A stat- 
ed that an application under Section 14-A of 
the Act for registration of an association 
shall be made in triplicate in Form D to 
the Forward Markets Commission. Rule 7-A 
provided that the certificate of registration 
granted to an association under Section 14-A 
shall be in Form E and the certificate of 
registration granted to an association undep 
Section 14-B shall be in Form F. It also 
stated that in each case the certificate shall 
incorporate the conditions, if any, subject to 
which it is granted. Form D (meant for an 
application for registration) _ provided fop 
specification of the goods or classes of goods 
in respect of which the applicant-association 
was concerned with the regulation and con- 
trol of business relating to forward con- 
tracts. The annexure to this form required 
the applicant to answer 37 questions men- 


tioned in it dealing with, inter alia, member-.’ 


ship, Board of Management and various as- 
in forward contracts 
including the commodities in which it regu- 
Jated forward contracts. Form F provided 
for the certificate of registration. Paragraph 
2 thereof stated: 


“The registration hereby granted is sub- 


ject to the condition (i) that the said asso- 


Ciation shall comply with such directions as 
may from time to time be given by the For- 
ward Markets Commission and (ii) that the 


+ 


said association shall not conduct forward 
trading in any commodity other than those 
specified hereunder except with the previous 
approval of the Forward Markets Commis- 
sion.” 

19. Condition No. 2 read with R. 7-A 
(under which the certificate was to incorpo- 
tate the conditions subject to which it was 
granted) read with Section 4 (f) and Sec- 
tion 3 clearly conferred statutory power 
upon the Commission to specify the com- 
modities in the certificate of registration and 
to require the association not to conduct 
forward trading in any other commodity 
except with the previous approval of the 
Commission. As observed by the Supreme 
Court in I. P. Gupta’s case, the forward 
Markets Commission was competent to re- 
ceive powers given by the rules. 


20. The object of the Act was to 
provide for the regulation of certain mat- 
ters relating to forward contracts, the prohi- 
bition of options in goods and for matters 
connected therewith. It was urged that the 
impugned power does not regulate forward 
contracts but it totally prohibits the register- 
ed association from carrying on business in 
forward trading in any other commodity ex- 
cept with the previous approval of the com- 
mission. 

21. Licences or permits are well re- 
cognised forms of regulating the conduct of 
trade‘ or business. Clause 3 of the Cotton 
Textiles (Control of Movement) Order, 1948, 
provided for a citizen to take a permit from 
the Textile Commissioner for transporting 
cotton textiles. In Hfarishanker Bagla v. 
M. P. State, ATR 1954 SC 465 the Supreme 
Court held that this provision did not dep- 
rive the citizen of his right to dispose of op 
transport cotton textiles purchased by him. 
Such a requirement was only a restriction 
which was reasonable within meaning of 
Article 19 (1) (f) and (g) of the Constitu- 
tion., Similarly in P. V. Sivarajan v. Union 
of India, AIR 1959 SC 556 the power to 
prohibit trade in coir industry except under 
a permit or licence was held to be regula- 
tion of the coir industry. So the require- 
ment of a previous permission before busi- 
ness could be carried on is.well within the 
significance of the term “regulation”. It is 
at best a restriction upon the right to carry 
on business, and not a total prohibition. It 
has not been disputed that the regulation of 
forward contracts is in the interest of the 
public within meaning of Article 19 of the 
Constitution. It cannot hence be said that 
the requirement of obtaining previous ap- 
proval of the Commission in any way vio- 
Jates the fundamental rights guaranteed by 
Article 19 (1) ( and (g) of the Constitu- 
tion. It cannot therefore be said that the 
conferment of such a power is contra-indi- 
cated by Article 19 of the Constitution. In 
this connection it may be noticed that the. 
respondent company, a juristic personality, 
is not possessed of any fundamental right 
under Article 19 (1) ( and (g) of the Con- 
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trading in goods and commodities. 


stitution. This has been settled by the Sup- 
reme Court in several decisions State Trad- 
ing Corpn. v. C. T. O., AIR 1963 SC 1811, 
Swadeshi Cotton Mills v. S. T. O., AIR 1965 
All 86. The respondent company cannot 
also complain that the Commission could 
not validly be the recipient of such 2 
power in relation to it, because it furthers 
the object of the act, to regulate forward 


22. The learned Single Judge held 
that such a power could not be implied from 
Sec. 14A (1) of the Act. Since the power 
has been expressly conferred by Sec. 4 (f) 
read with the rules, it is not necessary to find 
game power in Sec. 14A (1). Of course, 
the position would be different if Sec. 14A 
(1) contra-indicates the conferment of such 
a power. So the proper approach to Sec- 
tion 14-A should be to see whether it con- 
tra-indicates it. 

23. Section 14-A (1) provides:— 

“No association concerned with the re- 
gulation and control of business relating to 
forward contracts shall, after the commence- 
ment of the Forward Contracts (Regulation) 
Amendment Act, 1960 (hereinafter referred 
to as such commencement), carry on such 
business except under, and in accordance 
with, the conditions of a certificate of re- 
gistration granted under this Act by the 
Commission.” 

24. This provision contemplates that 
the Commission can lay down conditions in 
the certificate of registration; and in ac- 
cordance with such conditions, the associa- 
tion can carry on the business or regulation 
and control of business relating to forward 
contracts. The learned Single Judge held 
that the conditions must be such as are re- 
lated to the carrying on of the business. If 
is the conduct of the business and the man- 
ner of conducting it to which reference is 
made here. Specification of the commodities 
in which alone business may be carried on 
would not relate to the conduct of the busi- 
ness or the manner of its being carried on. 
That would entail the curtailment of the 
business. 


25. As already seen, prohibiting the 
carrying on of a business except under a 
permit or licence previously obtained, is re- 
gulation and not curtailment in the sense of 
total prohibition. It may be a restriction 
upon the right to carry on business, but 
‘condition’ has been defined to mean a quali- 
fication, restriction or limitation modifying 
or destroying the original act with which it 
is connected, (see Bouvier’s Law Dictionary, 
page 203). Section 14-A clearly contemplates 
the placing of restrictions or qualifications 
upon the carrying on of such business. 


26. “Carry on” is a phrase of the 
widest amplitude. In Erichsen v. Last, (1881) 
8 QBD 414, Jessel, M. R. said: 

“There is no principle of law which de- 
cides what ‘carrying on’ trade is a multitude 
of circumstances make up what is called 
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‘carrying on’ a trade; for it is a compound 
fact made up of a variety of things.” 

27. All facets of activities involved or 
engaged in, in order to subserve or achieve 
the purpose of the business, would be with- 
in the concept of ‘carrying on’ the business. 
Entering into transactions for regulating the 
transactions of buying and selling in particu- 
lar commodities by the members of the as- 
sociation, would be the association’s carry- 
ing on of its business. The commodities in 
which the activities of the association are 
engaged, would be an integral part of the 
carrying on of its business. The commodities 
in which business is carried on cannot be di- 
vorced from the carrying on of its business. 
The decision of the House of Lords in South 
Behar Rly. Co. Ltd. v. Commrs. of Inland 
Revenue, 1925 AC 476 is apposite in this con- 
nection. In that case the Railway company 
under a contract with the Secretary of State 
for India was to find the money and mate- 
rial for the construction of the railway. The 
Secretary of State was to work and maintain 
the railway and to pay a share of the gross 
receipts of the railway to the company. He 
could determine the contract on 12 months 
notice and become the owner of the rail- 
way. By a supplementary contract it was 
agreed that in consideration for the com- 
pany relinquishing the railway to the Sec- 


‘retary of State, it would receive a fixed an- 


nuity from the latter in lieu of the percen- 
tage of earnings payable under the principal 
contract. Since the supplementary contract, 
the only business of the company was to re- 
ceive annuity and to declare dividends. It 
was held that though the company can no 
Ionger be called upon to fulfil its first pur- 
pose namely to make advances for the con- 
struction of the line, because:all the neces- 
sary funds have been already advanced, but 
it is still fulfilling its second purpose which 
was fo receive an income for its share-hol- 
ders, while the line was running and to dis- 
tribute it among them, and while this was 
happening the company still carried on busi- 
ness. 


28. If one were to ask what business 
the association is carrying on, the answer 
would naturally be, the business contem- 
plated by its Memorandum and Articles of 
Association. If they be read, it is clear that 
the respondent was entitled to do business in 
various commodities. Its doing business in 
them was carrying on its business. The 
commodities were the subject-matter or 
media for the carrying on of business. The 
specification of the commodities in which 
the business of regulation and control of for- 
ward contracts could be carried on would 
be a condition under and in accordance 
with which such business could be carried 
on. 


29. In our opinion, Section 14-A 
does not contra-indicate the conferment of 
such a power upon the Commission. When 
it authorises the Commission to lay down 
the conditions, it clearly contemplates a con- 
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dition of the kind impugned in the present 
Case. 


30. It was urged that if the Legisla- 
ture intended to confer on the Commission 
power to specify commodities, one would 
have expected a clause in Section 14-A like 
the one mentioned in Section 6. Section 6 
provides for recognition of associations; 
Under it the Central Government is to grant 
recognition in such form and subject to such 
conditions as may be prescribed and is to 
specify in such recognition the goods op 
classes of goods. It is true that there is 
an express provision for specification of 
goods in Section 6; but no principle of law 
says that a Legislature must confer power 
though of the same. kind, but upon different 
institutions, in the same language or in the 
same form. Section 6 confers power on the 
Central Government while the Legislature in 
its wisdom left the discretion to confer simi- 
lar powers to the Commission upon the Cen- 
tral Government, through its rule-making 
power. The different mode in which power 
is conferred cannot by itself negative the 
existence of power. 


31. It was urged that the Forward 
Markets Commission was the creature of the 
Central Government and subordinate to it. 
It should not be impliedly held to possess co- 
ordinate powers with the Cen Govern- 
ment. In this connection reference was made 
to the various regulatory powers conferred 
on the Central Government by Sections 15 
to 19 of the Act. There is, in our opinion, 
neither duplication of power nor creation of 
a parallel body. Whe Commission is subor- 
dinate to the Central Government. Under 
Sections 15 to 18 the Central Government 
by notification regulates forward contracts in 
specified commodities and in specified areas, 
Under those provisions the Central Govern- 
ment does not deal directly with individual 
associations. The powers of the Commis- 
sion, on the other hand, relate to individual 
associations, and neither to commodities nop 
to areas, in general. 


32. It was submitted that the power 
conferred on the Commission is unrestrain- 
ed. The Commission may in exercise of its 
powers prohibit an association to conduct its 
business in a commodity which is not prohi- 
bited by the Central Government under its 
regulatory powers. If the Commission does 
so, its individual orders may be lia- 
ble to be questioned. The Commission is 
a high powered body of experts. All its 
proceedings are judicial. It is deemed to be 
a civil court. It is obvious that it is plainly 
ordained to pass orders on objective consi- 
derations, in the light of various other pro- 
visions of the Act. The possibility of an 
individual order being illegal on any such 
ground will not be relevant and material 
while considering whether the power exists. 


33. Learned counsel for the com- 
pany urged that clause (f) of Section 4 
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should be read ejusdem generis with its other 
provisions, and so read it contemplates con- 
ferment of powers in relation to matters 
mentioned in clauses (a) to (e). This sub- 
mission stands repelled by the decision of 
the Supreme Court in L P. Gupta’s case, 
AIR 1963 SC 274 (supra) where the Sup- 
reme Court held that there is no common 
positive thread running through clauses (a) 
to (e) such as would bring them under one 
genus. Whe rule of ejusdem generis cannot 
apply. 

34. It was also submitted that the 
Torm appended to the rules framed under the 
Act cannot enlarge the scope of powers con- 
ferred by Section 14-A (1). There is no 
such general rule or principle of law. If the 


- provisions of the Act specifically authorised 


the rules to confer powers, the same can 
be done, validly. Whe decision in Sarveswara 
Rao -v. Umamaheswara Rao, AIR 1941 
Mad 152 is not applicable. Where it was 
held that the provisions of Sec. 3 of Act 4 
of 1938 are perfectly plain and it is impossi- 
ble to read them as if the criterion for the 
exclusion was the actual period for which 
the tax was payable and not the time within 
which the assessment was made. In that 
context it was held that the meaning of the 
Act cannot be derived from the forms pres- 
cribed under the rule-making power. Ob- 
viously, the mattey referred to in Section 3 
was not one for which the rules could pres- 
cribe anything. 

35. The condition No. 2 mentioned 
in the certificate of registration of the reg- 
pondent company was valid. The directive 
issued by the Commission on June 2, 1964, 
was within its powers. The respondent was 
not entitled to any relief. 

36. In the result, the appeal succeeds 
and is allowed. The judgment of the learn- 
ed Single Judge is set aside and the writ 
petition is dismissed with costs. 


Appeal allowed. 
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Sri Krishna Dutta, Appellant v. Vishwa- 
nath and others, Respondents. 

Second Appeal No. 590 of 1962, DJ- 
18-4-1972, against judgment and decree of 
Rajendra Prasad Saksena, Addl Dist. J., 
Kanpur, D/- 13-10-1961. 

Index Note:— (A) Civil P. C. (1908) 
Order 21, Rules 97 and 103 — Application 
under Rule 97 — Application dismissed as 
barred by time — Suit under Rule 103 in- 
competent. (@ara 9) 

Brief Note: — (A) An order passed on 
an application under Order 21, Rule 97, 
Civil Procedure Code would only give rise 
to a suit under Order 21, Rule 103 if the 
order conformed with the provisions of 
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Order 21, Rule 98 or Order 21, Rule 99. if 
an application under Rule 97 was dismissed 
on the ground of limitation, there was no 
satisfaction of the Court that resistance to 
deliver possession was made by a third party. 
Yn such a case order passed was not one 
under Order 21, Rule 99 and a suit under 
Rule 103 was incompetent. AIR 1959 Mys 
169 Not Followed; AIR 1963 Guj 153 and 
AIR 1940 All 545, Rel. on. (Paras 4, 6) 
Cases Referred: Chronological Paras 
AIR 1967 All 459 = 1967 Ali LJ 61, 
Divisional Superintendent Northern 
Railway Allahabad v. Hukum Chand 


Jain 

AIR 1963 Guj 153 = 1963-4 Guj LR 
172, Vasudev Devnath v. Karsan 
Kamshi 


AIR 1959 Mys 169 = ILR (1958) 
Mys 17, S. M. Papiah v. K. N. Papaiah 8 
AIR 1940 All 525 =. 1940 All LJ 785, 
Bahadur Khan v. Bari Tala 


Vinod Swarup, for Appellant; J. N. 
Wowari, M. P. Mehrotra, S. P. Kapoor, W. P. 
Asthana, V. B. Gupta, S. K. Gupta and 
R. N. Srivastava, for Respondents. 


ORDER :— This is an appeal by 
the unsuccessful plaintiff-appellant, arising 
out of the following facts: 

The plaintiff is said to be the auction- 
purchaser of the disputed property. He was 
resisted by the contesting defendants in giv- 
ing the delivery of possession. The plaintiff 
then filed an application under order XXI 
Rule 97, Civil Procedure Code that the resis- 
tance was being caused by the contesting 
defendants on behalf of the judgment-deb- 
tor and at his instance. This application 
was dismissed as barred by time. There- 
upon, the plaintiff filed a suit, as provided 
under order XXI, Rule 103, Civil Procedure 
‘Code. The trial Court dismissed the plain- 
tiffs suit holding that Order XXI, Rule 103, 
Civil Procedure Code did not apply to the 
facts of the case and the suit should not 
have been filed under the aforesaid provi- 
sion. The appeal filed by the plaintiff was 
also dismissed by the lower appellate court. 
Hence, this second appeal. 


2. The main question for determina- 
tion in this appeal is as to whether the ap- 
plication under Order XXI, Rule 97, 
Civil Procedure Code gave a right to the ap- 
pellant to bring a suit under Order XXI, 
Rule 103, Civil Procedure Code. 

3. In order to attract the provisions 
of Order XXL, Rule 103, Civil Procedure 
Code, one has to see the provisions of 
Order XXI, Rule 98 and Order XXI, R. 99, 
Civil Procedure Code. Under Order XXI, 
Rule 98, Civil Procedure Code when the 
court is satisfied that resistance or obstruc- 
tion was occasioned without any just cause 
by the judgment-debtor or at his instance, 
it shall direct that possession be delivered 
to the applicant. Order XXI, Rule 99, Civil 
Procedure Code provides that when the 
court is satisfied that resistance is by a third 
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person under a bona fide claim then the 
application under Order XXI, Rule 99, Civil 
Procedure Code shall be rejected. In the 
instant case, there was no order under 
Order XXI, Rule 99, Civil Procedure Code 
which could give rise to a suit under 
Order XXI, Rule 103, Civil Procedure Code. 


4. Learned counsel for the appel- 
lant contended that the dismissal of the ob- 
jection under Order XXI, Rule 97, Civil 
Procedure Code on the question of limita- 
tion was a decision on merits and, there- 
fore, the suit was competent under O. XXI, 
Rule 103, Civil Procedure Code. The ques- 
tion is not as to whether the order was on 
merit or not. But, the question is as to whe- 
ther the dismissal of such an objection on 
the question of limitation would amount to 
dismissal of the objection under Order XXI, 
Rule 99, Civil Procedure Code. As there 
was no satisfaction of the court that the ob- 
jection was made by a third person, there- 
fore, it cannot be said that the order passed 
was one under Order XXI, Rule 99, Civil 
Procedure Code. The objection was dis- 
missed under the rule of limitation. 


5. Learned counsel for the appellant 
relied on the observation made in a Divi- 
sion Bench case in Divisional Supdt., Nor- 
thern Rly., Allahabad v. Hukum Chand Jain, 
AIR 1967 All 459. The observation made 
in this case reads as below:— 


“With great respect, we are unable to 
subscribe to this view. A decision which 
has the effect of reviving a right or a remedy 
which but for that decision, would no lon- 
ger be enforceable must in our opinion be 
regarded as affecting the merits of the case.” 


6. The decision might affect the me- 
rits of the case. But would it also mean 
that this order would give rise to a suit 
under Order XXI, Rule 103, Civil Procedure 
Code. In my opinion, an order passed on 
an application under Order XXI, Rule 97, 
Civil Procedure Code would only give rise 
to a suit under Order XXI, Rule 103, Civil 
Procedure Code if the order conforms with 
the provisions of Order XXI, Rule 98, Civil 
Procedure Code or Order XXI, Rule 99, 
Civil Procedure Code. Dismissing an appli- 
cation on the ground of limitation is one 
thing and dismissing it on being satisfied that 
the resistance is by a third person, as pro- 
vided under Order XXI, Rule 99, Civil Pro- 
cedure Code, is another thing. 


7. Similar view was taken by a 
Single Judge of this Court in Bahadur Khan 
v. Bari Tala, AIR 1940 All 525. 


_&. Learned counsel for the appellant 
relied on a decision of the Mysore High 
Court in S. M. Papiah v. K. N. Papaiah, 
AIR 1959 Mys 169. The reasoning given 
in this case is based on the decision of this 
Court in Bahadur Khan’s case. In this case 
the Single Judge of the Mysore High Court 
did not consider the provisions of O. XXI, 
Rule 98, and Order XXI, Rule 99, Civil 
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Procedure Code in the above light. Besides 
this, the view which I have taken is sup- 
ported by a decision of this Court and also 
by a decision of the Gujarat High Court in 
Vasudey Devnath v. Karsan Kamshi, AIR 
1963 Guj 153. 

9. The lower appellate court, there- 
fore, correctly held that the suit was not 
one under Order XXI, Rule 103, Civil Pro- 
cedure Code and the appeal filed by the 
plaintiff-appellant was rightly dismissed. 

10. During the course of the argu- 
ments, an application for amendment was 
made for bringing the suit under the Gene- 
ral Law, but the same has been rejected by 
me for the reasons given in that application. 

11. ‘In the result, the appeal fails. It 
is hereby dismissed with costs. 


Second appeal dismissed. 
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K. N. SETH, J. 
Kanhaiya and others, Appellants v. Mst. 
Dhaneshwari and another, Respondents. 
Civil Misc. AppIn. No. 20196 of 1971, 
in Second Appeal No. 4322 of 1964, DJ- 17- 


3-1972, from judgment and decree of Prem 


Singh, 2nd Addl. Civil J., Varanasi, D/- 6-8- 


Index Note:— (A) Civil P. C. (1908), 
Order 23, Rule 1 (1) — Rule as to with- 
drawal of suit —— Applicability to appeal. 

Brief Note: — (A) A plaintiff appel- 
lant has no right under Order 23, Rule 1 (1), 
C. P. C. to withdraw the suit when rights 
have accrued to the respondents under the 
decree. Merely because an appeal has been 
filed, it cannot be said that no rights have. 
vested in or accrued to the respondents under 
the decree sought to be -challenged. That 
decree can be enforced in spite of the pen- 
dency of the second appeal. When the ap- 
peal already stands abated with regard to 
one of the appellants and one of the res- 
pondents, it is not open to the appellant to 
take away the vested rights of the parties. 

In view of AIR 1968 SC 111 the obser- 
vation in AIR 1972 All 143 about the view 
in AIR 1962 All 263 having been rendered 
nugatory held to be not justified. 


(Paras 5 to 8) 
Cases Referred: Chronological Paras 
AIR 1972 All 143 = 1971 All WR 
(HC) 667, Kamta v. Gaya Prasad 3, 6 
AIR 1971 All 41 = 1970 All LJ 732, 
Vidyadhar Dube v. Harcharan 3, 4, 
AIR 1968 SC 111 = (1967) 3 SCR 


886, M/s. Hulas Rai v. W. B. Bass 
and Co. 

AIR 1962 All 263, Keday Nath v. 
Chandra Kiran 

AIR 1958 SC 698 = 1959 SCR 611, 
Inamati Mallappa Basappa v. Desai 


Basavaraj Ayyappa 5 
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Kanhaiya v. Dhaneshwari (R. N. Seth J.) 


A.L R 


Sankatha Rai, for Appellant; G. N. 


Varma, for Respondents. 


ORDER:— This is an application b 
the plaintiff appellants under Order XXUE 
Rule 1, Civil Procedure Code praying that 
the plaintiffs appellants be permitted to 
withdraw from the aforesaid suit with liberty 
to institute a fresh suit in respect of the 
subject-matter. At the time of arguments, 
however, the learned counsel pressed his 
prayer only under sub-rule (1) 


3. The suit was filed for an injunc- 
tion restraining the- defendants from interfer- 
ing with the plaintiff’s right in respect of the 
plots in dispute alleging that the plaintiffs 
were Bhumidhars. A relief for damages 
for misappropriation of the fruits of the 
prove was also claimed. The suit was dis- 
missed by the trial court and the decree was 
confirmed by the learned Additional Civil 
Judge. It may also be noted that during the 
pendency of the second appeal in this Court 
Mewa Lal, one of the plaintiff appellants, 
died and his heirs were not brought on re- 
cord. Baul, respondent No. 2 also died 
during the pendency of the second appeal 
and his heirs were also not brought on re- 
cord. This Court by its order dated 15-11- 
1971 ordered that the appeal of Mewa Lal 
abated as against the respondents and the 
appeal as a whole abated against Baul res- 
pondent No. 2. 


3. The question for considertion is 
whether the appellants have a right to with- 
draw the suit at this stage. Sub-rule (1) of 
Order XXIII, Rule 1 runs as follows:— 


“At any time after the institution of 4 

suit the plaintiff may, as against all or any 
of the defendants, withdraw his suit or aban- 
don part of his claim.” 
It is contended by the appellants that they 
have an unfettered and unqualified right to 
withdraw the suit at any stage and as the 
appeal is a continuation of the suit that 
right can be exercised even at the stage of 
the appeal. Reliance has been placed on 
Kamta v. Gaya Prasad, 1971 All WR (HC) 
667 = (AIR 1972 All 143) wherein a learn- 
ed Single Judge of this Court laid down 
that “sub-rule (1) of Rule 1 of Order XXIII, 
Civil Procedure Code confers an unqualified 
right on the plaintiff to withdraw the suit at 
any time. Since an appeal is continuation 
of the suit, the right of the plaintiff-to with- 
draw from the suit inheres even at the ap- 
pellate stage. On the language of sub-rule (1) 
it is difficult to hold that the plaintiff had 
only a qualified right to withdraw from the 
suit.” The learned Judge relied on the deci- 
sion of the Supreme Court in M/s. Hulas 
Rai v. K. B. Bass & Co., AIR 1968 SC 111. 


That case related to a suit for rendition 
of accounts by the Principal against his 
agent. Issues had been framed in that suit 
and some evidence had also been recorded, 
but no preliminary decree for rendition of 
accounts had been passed when the appli- 
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cation under sub-rule (1) of Rule 1 of 
Order XXII, Civil Procedure Code was 
made. It was in this context that the Sup- 
reme Court observed that the aforesaid rule 
gives an unqualified right to the plaintif to 
withdraw his suit and that there was no pro- 
vision in the Code of Civil Procedure which 
required the court to refuse permission to 
withdraw the suit in such circumstances and 
to compel the plaintiff to proceed with it. 
It appears that the attention of the learned 
Judge was not invited to the observation 
made in the subsequent part of the same 
paragraph where the Supreme Court observ- 
ed that the stage at which the application 
for withdrawal of the suit had been made 
no vested right in favour of the appellant 
had come into existence and there was no 
ground for the court to refuse withdrawal 
of the suit. 


This observation clearly indicates that if 
rights had accrued in favour of a party, 
there could be no unqualified right in favouy 
of the plaintiff to withdraw the suit. This 
case cannot be treated as an authority for 
the proposition that even at the appellate 
stage when a decree has come into existence 
in favour of the respondents, the plaintiff 
continues to have an unqualified right to 
withdraw the suit. It is unfortunate that the 
attention of the learned Single Judge was 
not invited to an earlier decision of a Divi- 
Court in Vidhyadhap 
Dube v. Har Charan, 1970 All LJ 732 = 
(AIR 1971 All 41). Im the aforesaid case 
this court observed: 


“A plaintiff has a right to continue oF 
withdraw a suit till a decree comes into 
existence. Once the court makes a final ad- 
judication and passes a decree, certain rights 
become vested in the party in whose favour 
the decree is made. Where the suit is dis- 
missed, certain rights become vested in the 
defendants inasmuch as the findings given 
in the judgment become binding on the 
parties and operates as res judicata in sub- 
sequent litigation between the parties. The 
right of a plaintiff to withdraw the suit at 
the appellate stage thus becomes subject to 
the rights acquired by the defendants under 
the decree and ceases to be an absolute 
right.” : 


4. The learned counsel for the 
appellants contended that as appeal was only 
a continuation of the suit, the word ‘suit’ 
used in sub-rule (1) should be interpreted to 
mean the appeal if the right is sought to be 
exercised at the appellate stage. In my opin- 
ion this argument too has no merits. If the 
word ‘suit’ in sub-r. (1) is to be interpreted to 
include the appeal, that interpretation should 
be given to the word “suit” used at two 
places in that Sub-rule. If that. interpretation 
is given then the right of the appellants 
would be only to withdraw the appeal and 
would not extend to the withdrawal of the 
suit. This interpretation also finds support 
from the case of Vidhyadhar Dube v. Han 
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Charan, 1970 All LJ 732 = (AIR 1971 All 
41) (supra) wherein it was observed:— 


“In the appellate court, the appellant 
may be held to have an absolute right to 
withdraw the appeal by equating the words 
“suit,” “plaintiff” and “defendants” occurring 
in Order 23 rule 1 (1) of the Code with the 
words “appeal,” “appellant” and “respon- 
dents” but he has no absolute right to with- 
draw the suit”. 


5. The principle that an appellant 
has no unqualified right to withdraw a suit 
when rights have accrued to the respondents 
finds some support from the observation of 
the Supreme Court in the case of Inamati 
Mallappa Basappa v. Desai Basavaraj Ayyap- 
pa, AIR 1958 SC 698. Dealing with the 
question of the right of the petitioner to 
withdraw or abandon a part of his claim 
once an election petition is presented to the 
Election Commissioner, the Supreme Court 
laid down that there was no power in the 
Election Commission, to allow a petitioner 
to withdraw or abandon a part of his claim 
either by having resort to the provisions of 
Order XXIII, Rule 1, Civil Procedure Code 
or otherwise as such a withdrawal or aban- 
donment would have the effect of depriving 
the returned candidate or any other party of 
the right of recrimination which had accru- 
ed to him under Section 97 of the Act. On 
the same analogy it can safely be laid down 
that a plaintiff appellant has no right under 
Order XXW, Rule 1 (1), Civil Procedure 
Code to withdraw the suit when rights have 
accrued to the respondents under the decree. 


6. A learned Single Judge of this 
court in Kedar Nath v. Chandra Kiran, 
1962 All 263 also took the view that 
Order XXII, Rule 1 (1) does not give an 
absolute right to the plaintiff to withdraw 
the suit at the stage of second appeal and 
that the matter of withdrawal of the suit 
under the aforesaid provision of the Code 
lay within the discretion of the Court. This 
case was cited with approval in the case of 
Vidhyadhar Dubey, 1970 All L¥ 732 = 
(AIR 1971 All 41) (supra). The observa- 
tion of the learned Single Judge in Kamta’s 
case, 1971 All WR (HC) 667 = (AIR 1972 
All 143) (supra) that the view taken in 
Kedarnath’s case (supra) has been rendered 
nugatory due to the law laid down by the 
Supreme Court in the Case of M/s. Hulas 
Rai, AIR 1968 SC 111 (supra) does not ap- 
pear to be justified. The case of M/s. Hulas 
Rai had nothing to do with the right of an 
appellant to withdraw the suit at the ap- 
pellate stage. 

7. The argument of the learned coun- 
sel that no rights have vested in or accrued 
to the respondents as the second appeal has 
been filed challenging the decree of the court 
below is equally fallacious. Merely because 
an appeal has been filed, it cannot be said 
that no rights have vested in or accrued to 
the respondents under the decree sought to be 
challenged. That decree can be enforced 
in spite of the pendency of the second ap- 
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peal. It may be that an appeal is a con- 
tinuation of a suit, but the decree passed by 
the Court below does certainly confer rights 
in favour of the respondents which is not 
destroyed or taken away merely by filing of 
the appeal. 


s. There is an additional ground in 
the present case to hold that the plaintifis- 
apellants have no right to withdraw the suit. 
As mentioned earlier, the appeal already 
stands abated with regard to one of the ap- 
pellants and one of the respondents. It is 
not open to the present appellants to take 
away the vested rights of the parties. The 
fact that the present application is also on 
behalf of the widow of the appellant Mewa 
_Lal, who is alleged to be his sole heir and 
legal representative, is of no consequence. 
She has not been brought on record of the 
appeal as the legal representative of the de- 
ceased appellant and the appeal of Mewa 
Lal stands abated as against the respondents. 
Similarly the entire appeal has abated as 
against the deceased respondent Baul. 


9. The application has no merits and 
is accordingly dismissed. 


Application dismissed. 


a fee an et 
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Hari Ram Sharma and another, Pett- 
toners v. Government of U. P. and others, 
Respondents. 

Civil Misc. Writ Potn. No. 6057 of 1971, 
DJ- 16-2-1972. 


Index Note: — (A) Motor Vehicles Act 
(1939), Section 68-C — State Transport 
Undertaking is statutory entity distinct from 
State Govt. 


Brief Note: — (A) The State Trans- 
port Undertaking is a statutory entity and 
for the purposes of the Act exercises powers 
separately from the State Govt. though the 
officers of the State Government may act on 
its behalf in case they are duly authorised. 
AIR 1962 SC 1183 and AIR 1960 SC 1073, 
Rel. on. (Para 3) 


Index Note: — (B) Motor Vehicles Act 
(1939), Section 68-C and Section 68-E — 
State Transport Undertaking framing scheme 
under Section 68-C — Objections under 
Section 68-E not disposed of — Undertaking 
stil cam cancel scheme by notification. 

Brief Note: — (B) By reason of Sec- 
tion 21 General Clauses Act the State Trans- 
port Undertaking has power to cancel a 
scheme made by it under Section 68-C even 
before objections to the scheme have been 
disposed of under Section 68-E but the can- 
cellation can be done only by way of a noti- 
fication and hence an order passed by the 
Transport Minister assuming that he was 
the head of the Transport Undertaking, can- 
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H. R. Sharma v. State (C. S. P. Singh J} 
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not have the effect of cancelling the scheme. 
AIR 1953 All 595, Distinguished. (Para 3) 

Index Note: — (C) Motor Vehicles Act 
(1939), Section 68-D (2) — Order of Trans- 
port Minister cancelling scheme is not order 
of State Government unless Minister was au- 
thorised by State Government. 

Brief Note: — (C) Section 68-D (2) 
contemplates a decision of objections by the 
State Government and State Government 
cannot be equated with Transport Minister 
and hence unless the Transport Minister was 
authorised by the State Government to de- 
cide the objections to the scheme his order 
cancelling the scheme cannot be upheld. 

(Para 4) 

Index Notes — (@) Constitution of 
India, Article 226 — Ground involving mix- 
ed een of fact and law whether can be 
raised. 


Brief Note: — (D) Where the ground 
involving a mixed question of fact and law 
was not raised in the petition and the neces- 
sary facts were not taken in the petition the 
ground cannot be permitted to be raised. 

(Para, 4) 


Cases Referred: Chronological Paras 


AIR 1962 SC 1183 = 1962 Supp 2 
SCR 76, Kalyan Singh v. State of 
Uttar Pradesh 3 


‘AIR 1960 SC 1073 = (1960) 3 SCR 


742, H. C. Narayanappa v. State of 
Mysore 
AIR 1953 All 595 = 1953 All LY 445, 
Mowasi v. State of Uttar Pradesh 4 
3 R. S. Sharma and S. C. Khare, for Peti- 
tioners; Standing Counsel, for Respondents. 


ORDER:—- The State Transport Under- 
taking in exercise of powers under Sec- 
tion 68-C of the Motor Vehicles Act (here- 
inafter referred to as the Act) published a 
scheme in the U. P. Gazette dated June 25, 
1960, in respect of the Aligarh-Tappal route. 
Objections were filed against the proposal. 
These objections remained pending and sub- 
sequently a representation was submitted to 
the Minister of Transport, U. P. on 29-1- 
1971. It is said that a delegation of opera- 
tors of the route contacted the Minister 
concerned personally in respect of this re- 
presentation and subsequent thereto, remin- 
ders were also sent. The Minister concern- 
ed, seems to have passed an order on the 
24th March, 1971 for denotification of the 
route. The Minister of Transport also sent 
a letter on the 25th March, 1971 to one 
Chandra Pal Singh who is Vice-President of 
the Union of Operators, intimating to him 
that he had decided that the route should 
be denotified, and that he would be inform- 
ed in due course about this decision, by the 
Transport Department. The State Govern- 
ment had appointed the Legal Remembran- 
cer. Shri B. C. Saxena, Joint Legal Remem- 
brancer has the authority to decide objec- 
tions in respect of this route. The matter 
was taken up by him, and the operators 
faised the objections that inasmuch as the 
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scheme had been directed to be denotified, 
the proceedings should be dropped. The 
Officer, however, did not accept this con- 
tention. He came to the conclusion that 
the decision taken by the then Transport 
Minister was only a tentative one, and, fur- 
ther that inasmuch as the order was not 
expressed in the name of the Governor, it 
did not have binding force. Waking the 
order as only advisory in nature, he rejected 
the objections of the petitioners, and fixed a. 
date for disposal of the objections. 
The petitioners challenge this order as also 
pray for an order restraining the officer con- 
cerned from proceeding further in the 
matter. 


2. Counsel for the petitioners has 
urged that the State Transport Undertaking 
is a Department of the Government, and the 
Transport Minister being the head of that. 
Department was fully competent to pass an 
order for denotifying the route, and it was 
not necessary that the order should be ex- 
pressed in the name of the Governor for it 
to become effective. It is also urged that 
the order of the Minister concerned was an 
order under Section 68-D (2), and being an, 
order quasi-judicial in nature, the same 
could not be rescinded by any subsequent 
decision of the State Govt., for there was no 
power of review. Counsel for the State has 
urged that in reply the scheme is notified in 
the Official Gazette as required by Sec. 68-C, 
and assuming that the State Transport- 
Undertaking could withdraw the scheme, it 
could be done only in a like manner i.e., by 
another notification, and a mere order of 
the Transport Minister was not sufficient to 
effect a denotification of the route. It is 
also urged that the Transport Minister could 
not pass the impugned order on behalf of 
the State Transport Undertaking, inasmuch 
as under the statute he was not the head of 
that Undertaking. It is also urged that the 
order in question was not passed by the 
State Government under Section 68-D (2) 
inasmuch as the Transport Minister was not 
a person authorised to dispose of the ob- 
jections, and that being so the question of 
reviewing the order does not arise. 


3. The scheme is prepared by the 
State Transport Undertaking under Sec- 
tion 68-C of the Act. After the scheme is 
prepared, the scheme along with the neces- 
sary particulars is published in the official 
gazette. Section 68-D provides for objec- 
tions being filed by persons affected by the 
scheme, and empowers the State Govern- 
tment, after giving an opportunity to the ob- 
jectors, to approve or modify it. The 
scheme as approved or modified is then pub- 
lished in the official gazette and the same 
on its publication becomes final. The State 
Transport Undertaking, thereafter still has 
the power to cancel or modify the scheme 
as approved by the State Government. But, 
so far as the modification of the scheme is 
concerned, steps required under Sections 68-C 
and 68-D have to be gone through. 
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provisions are suggestive of the result that 
the Act maintains a distinction between the 
State Transport Undertaking, which is statu- 
tory entity, and the State Government. Can 
it be said, in these circumstances, that the 
order passed by the Transport Minister can 
in law be one passed by the State Transport- 
Undertaking? In the case of H. C. Naraya- 
nappa v. State of Mysore, AIR 1960 SC 1073 
their Lordships of the Supreme Court ob- 
served: 

“By Chapter IV-A, the State Transport 
Undertaking which is either a department of 
the State or a corporation owned or con- 
trolled by the State on the approval of a 
scheme is entitled, consistently with the 
scheme, to exclusive right to carry on motos 
transport business.” 


The question as to whether the State Frans- 
port Undertaking was a statutory entity of 
could be equated with the State Govern- 
ment, came up- specially for consideration 
before their Lordships of the Supreme Court 
in the case of Kalyan Singh v. State of 
Uttar Pradesh, AIR 1962 SC 1183 wherein 
their Lordships referring to this aspect ob- 
served on page 1186: 


“The effect of the said provisions, in so 
far as they are relevant to the present in- 
quiry, may be stated thus: Whe State Trans- 
port Undertaking is an undertaking provid- 
ing road transport service which is, carried 
on by the State or any other corporation ot 
authority mentioned in Section 68-A. The 
definition creates a statutory authority dist- 
inct from authorities which run it. This is 
made clear by Section 68-C whereunder it is 
the State Transport Undertaking that will 
have to form the requisite opinion. This is 
further elucidated by the fact that under 
Section 68-C of the Act the State Transport 
Undertaking is required to publish the pro- 
posed scheme in the Official Gazette and in 
such other manner as the State Government 
may direct. This distinction between the 
two is further made clear by Section 68-D (2) 
whereunder the State Government has toa 
hear the representatives of the State Trans- 
port Undertaking. Briefly stated, under the 
said provisions, a statutory authority called 
the State Transport Undertaking is created, 
it is authorised to initiate a scheme of na- 
tionalisation of road transport, the aggriev- 
ed parties are given opportunity to file ob- 
jections thereto, and the State Government 
is empowered to hear both the parties and 
approve or modify the scheme, as the case 


may be. 
Ta Lordships further observed on page 

“A State Transport Undertaking means, 
inter alia an undertaking run by a State. 
The statutory authority created is an under- 
taking run by a State. The State can only 
fun an undertaking through its officers; it 
may entrust the conduct of the transport 
service to a particular officer or to a depart- 
ment of the State; in either event, it is the 
State Government that runs the undertak- 
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ing. The statutory authority namely, the 
State Transport Undertaking, has to form an 
opinion within the meaning of Section 68-C 
of the Act, and the opinion must necessarily 
be that of the State Government which runs 
it. If the State Government running an 
undertaking forms an opinion, it can legiti- 
mately be said that the statutory authority 
ie., the State Transport Undertaking, has 
formed the opinion.” 


view of this decision of their Lordships of 
the Supreme Court, it has to be held that 
the State Transport Undertaking is a statu- 
tory authority and for the purpose of the 
Act exercises powers separately from the 
State Government. The officers of the State 
Government may act on its behalf in case 
they are duly authorised. Although it has 
been seriously disputed as to whether the 
Transport Minister was the head of the 
Transport Undertaking, we may assume, for 
the purpose of this case, that this is so. 
The question still remains as to whether the 
order passed by him would be effective un- 
less it is notified. Whe power to frame a 
scheme carries with it impliedly the power 
to rescind the scheme. This would follow 
from Section 21 of the General Clauses Act. 
The contention made on behalf of the State, 
that the State Transport Undertaking does 
not have the power to withdraw the scheme 
once it is published under Section 68-C, in- 
asmuch as the power of cancellation or 
modification has to be found only in Sec- 
tion 68-E of the Act, which can be exer- 
cised only after the objections of the State 
Government have been decided, does not ap- 
pear to be correct. Section 68-E comes into 
play only when the-scheme has been pub- 
lished under Section 68-D (3) and not ear- 
lier. The fact that the statute does not con- 
fer any express power on the State Trans- 
port Undertaking to withdraw the scheme 
earlier than when it is published under Sec- 
tion 68 (3) is not suggestive of the result 
that the powers which the State Transport 
Undertaking has in view of the provisions 
of Section 21 of the General Clauses Act, 










disposed of under Section 68-E. But before 
such a power can be exercised, the require- 
ments of Section 21 of the General Clauses 
Act, that it should be in a ‘like manner’, 
have to be fulfilled. The proposal for the 
scheme has to be published in the Gazette 
and the rescission of that proposal has to be 
made in a like manner i.e., by way of a noti- 
fication. has, admittedly, not been 
done and, as such, it cannot be said that 
the order of the Transport Minister had the 
ffect of cancelling the scheme. 


4. Counsel for the petitioners had, 
however, drawn my attention to a decision 
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of this Court in the case of Mowasi v. State 
of Uttar Pradesh, AIR 1953 All 595 and has 
contended that once the Minister concerned 
had taken the decision to withdraw the notifi- 
cation, the same could not be departed from 
subsequently, and further that it was not 
necessary that the decision of the Minister 
concerned should be notified. It is now ne- 
cessary to consider this decision. This case 
was one under the Land Acquisition Act. A 
preliminary notification had been issued. 
under the Act. Objections were invited under 
S. 5-A of the Act. After the objections had 
been filed, the State Government considered 
the matter and after perusing all the rele- 
vant documents and the report of the Land 
Acquisition. Officer allowed the objections 
and decided not to acquire the plots. A 
G. O. was also issued by the State Govern- 
tment. Subsequently, the Land Acquisition 
Officer ordered the proceedings for acquisi- 
tion to be dropped. Later, however, an- 
other G. O. was issued cancelling the ear- 
lier one and, thereafter, the Land Acquisi- 
tion Officer, acting on the basis of the sub- 
sequent order, re-started the proceedings. 
The Bench took the view that inasmuch as 
the decision under Section 5-A was, made 
by the statute to be final, that decision could 
not be altered and no notification under Sec- 
tion 6 could be made, for that would rescind 
the decision under Section 5-A which the 
Act made final. This decision is based upon 
the language employed in Section 5-A of the 
Land Acquisition Act and cannot assist the 
petitioners so far as the present case is con- 
cerned, and no general propositions, as the 
petitioners’ counsel seeks to deduce from this 
case, emerged from this decision. The other 
contention raised on behalf of the petitioners 
is also without substance. No factual 
foundation at all has been made in the peti- 
tion for this argument, and neither has a 
ground appropriate to this contention been 
taken. Before recourse to Section 68-D 
sub-clause (2) can be taken, it has to be 
seen as to whether the Minister for Trans- 
port was authorised to consider and decide 
the objections. Section 68-D sub-clause (2) 
contemplates a decision’ of the objections by 
the State Government, and State Govern- 
ment cannot be equated with the Minister 
for Transport. It is nowhere stated in the 
petition that at the time the Transport 
Minister passed the order in favour of the 
petitioners, no officer had been designated 
to decide the objections by the State Gov-. 
ernment. In these circumstances, the possi- 
bility that the power may have, at the rele- 
vant point of time been delegated to some 
officer cannot be ruled out. Be that as it 
may, before the order of the Transport 
Minister could be taken to be that of the 
State Government, the petitioners had to 
show. conclusively that the Transport Minis- 
ter was authorised to decide the objections 
by the State Government. These considera- 


. tions apart, in case the petitioners are per- 


mitted to take this ground, which involves 
.a mixed question of fact and law, the res- 
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pondents will be prejudiced, inasmuch as the 
facts necessary for such attack not having 
been taken in the petition and. no such 
ground having been raised, the respondents 
had no opportunity of meeting such a con- 
tention. A fair reading of the petition fur- 
ther discloses that even the petitioners did 
not take the order of the Transport Minister 
to be one under Section 68-D (2), and the 
present argument seems to be afterthought. 
All the contentions raised on behalf of the 
petitioners therefore, fail. f 

: . The writ petition is accordingly 
dismissed 


with costs. 
Petition dismissed. 
7 
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Kunj Behari Lal Gupta, Appellant v. 
Shri Shivji Maharaj, Birajman Mandir and 
another, Respondents. 

Second Appeal No. 1568 of 1971, DJ- 
4-2-1972, against judgment and decree of 
Shri Chandra Mohan, Civil: and S. J., 
Moradabad, D/- 25-5-1971. 

Index Note: — (A) Transfer of Pro- 

rty Act (1882), Section 105 — Lease — 
K bsolate transfer of leasehold right by lessee 
to third person — Absence of privity of 
contract between lessor and transferee — No 
relationship of lessor and lessee or landlord 
and tenant is created as between lessor and 
transferee. (X-Ref: Section 108). 


Brief Note: — (A) There is no provi- 
sion in the scheme of the Act which des- 
cribes a transferee or assignee of absolute 
jnterest of lessee in the property leased as a 
lessee or tenant, or merges the personality of 
the transferee into that of the lessee so as 
to vest in him the privity of contract also. 
Section 105 which confines the relationship 
of lessor and lessee to the parties to the con- 
tract places emphasis on contractual rela- 
tionship. (Paras 9, 10) 


Thus, in absence of privity of contract 
between original lessor and transferee from 
the lessee, the transferee or assignee cannot 
become the lessee or tenant of the lessor, 
even though he is entitled to enjoy benefit 
of the leased property by virtue of Sec- 
tion 108. Merely because he is so entitled 
no tenancy in his favour would come into 
existence. AIR 1959 Cal 181, Dissented 
from; AIR 1961 SC 1554, Distinguished. 

(Paras 9, 10, 11, 13) 

Index Note: — (B) U. P. (Temporary) 
Control of Rent and Eviction Act (3 of 
1947), Section 2 (2) — ‘Tenant? — The term 
“tenant in Section 2 (g) does not include 
persons enjoying benefit of contract of lease 
as assignees. (Para 12) 


_ Brief Note: — (B) Whe definition of 
tenant in the Act is based on doctrine of 
privity of contract and not on privity of 
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estate. It mentions of a contract express or 
implied as an exception to the liability for 
payment of rent, ie. payability of rent 
arises out of a contract and is not based on 
some doctrine in equity such as privity of 
estate. (Para 12) 

Thus, if extended meaning is given to 
the definition to include also assignees of a 
lessee merely because they are liable to pay 
tent, id would amount to ignoring the very 
basis of that definition which emphasises 
contractual relationship. Also, it is not pos- 
sible to allow such a meaning on the ground 
that would permit a Iessee ‘op tenant who 
for all practical purposes under the scheme 
of the Act is the allottee, to assign his te- 
nancy to a third person and that third per- 
son, in his turn, may assign it to a fourth 
and so on, each of them becoming tenant 
one after the other and retaining possession 
of the accommodation without securing any 
allotment order under the. Act, thereby frus- 
trating the very purpose on scheme of the 
Act. (Paras 12, 13) 

Index Notes — (C) U. P. (Tempo: 
Control of Rent and Eviction Act rel 
1947), Section 3 (1) (e) — Eviction of tenant 
for subletting under — ignment of lease- 
hold right to third person by lessee in terms 
of which assignee is pat in possession to en- 
joy leased property would amount to sub- 
letting prohibited under Sec. 7 (3). (X-Ref: 
Section 7 (3)). _ @aras 14, 16) 


_ Index Note: — (D) U. P. (Temporary) 
Control of Rent and Eviction Act Gof 
1947), Section 3 (1) (e) — The provision of 
clause (e) would be rendered nugatory if 
for purposes of application of the Act pro- 
visions of Section 108 (j) of Transfer of 
Property Act (1882) were to be read as 
amounting to a permission to sublet the ac- 
commodation. - (Para 15) 
Cases Referred: Chronological Paras 
AIR 1961 SC 1554 = (1963) 1 SCJ 

435, Kishan Lal v. Ganpat Ram 

Khosla il 
AIR 1959 Cal 181 = 63 Cal WN 29, 


Krishna Dass Nandi v. Vidhan 

Chandra Rao 7, 8, 10 
AIR 1930 PC 59 = 57 Ind App 110, 

Hansraj v. Bejoy Lal 8 


S. P. Gupta, for Appellant; K. C. Agra- 


wala, for Respondents. 


ORDER :— Kunj Behari Lal has 
filed this appeal from a concurrent decree 
of his eviction from an accommodation, 
which comprised a building and open land, 
of which the plaintiff-respondent, Shivjee 
Maharaj Virajman Mandir is the landlord. 

2. The facts necessary for under- 
standing the controversy involved in this 
appeal may be briefly stated as follows:— 

The building and the open land appur- 
tenant to it, enclosed in a compound, origi- 
nally were the property of Chhitarmal, who 
endowed the same to Shivjee Maharaj. By 
a deed of lease dated 30-10-1937 the said 
Properties were demised for a period of 20 
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years on an annual rent of Rs. 108/- to Lala 
Ratan Lal for the purpose of doing business 
by installing machinery on the land and 
raising constructions with the condition that 
the already existing constructions or the 
building were to be used by him and on the 
expiry of the term of the lease the vacant 
land and the existing building as such would 
be restored to the possession of the lesson 
and the lessee would be entitled to remove 
the superstructures of the construction rais- 
y him during the subsistence of the 

On 2-9-1952 by a deed of assignment 
Ratan Lal transferred the lease-hold 
tights absolutely to the appellant, Kunj 
Behari Lal, and delivered possession to him. 
It has come in evidence on record that Lala 
Ratan Lal had raised certain constructions 
as permitted by the terms of the lease and 
they were also transferred to Kunj Behari 
Lal, who as assignee came into possession of 
the premises so demised. Lala Ratan Lal 
did not pay any rent to the plaintiff-landlord 
after he had made the assignment on 2-9- 
1952 and the half yearly rent sent by money 
orders by Kunj Behari Lal, the assignee, as 
pev terms of the lease was always refused 
by the plaintiff-landlord. It appears from 
the evidence on record that the last money 
order sent by Kunj Behari Lal was refused 
in October, 1965 by the plaintiff-landlord. 
By a notice dated 21-8-1965, which was a 
composite notice, addressed to Lala Ratan 
Lal and Kunj Behari Lal, served upon them 
on behalf of the plaintiff-landlord, a demand 
was made from Lala Ratan Lal for pay- 
ment of the arrears of rent within one 
month of the receipt thereof and the tenancy 
was terminated under Section 106 of the 
Transfer of Property Act on the expiry of 
the period of one month from the service 
of the notice. Lala Ratan Lal did not pay 
the arrears as demanded by the notice and 
Kunj Behari Lal did not vacate the premi- 
ses by delivering possession to the plaintiff- 
landlord on the expiry of one month from 
the date of the service of notice. In the 
said notice, paper No. 7-A on record, Kunj 
Behari Lal was described as a sub-tenant of 
Lala Ratan Lal. Since the plaintiff-landlord 
failed to get vacant possession of the pre- 
mises let out, the suit giving rise to this 
appeal was filed in the court of the Munsif 
of Chandausi. It was alleged, inter alia, in 
the plaint that though the- lease, according 
to the terms thereof, stood determined on 
31-10-1957, yet no suit was filed because 
the defendants always represented to the 
plaintiff's representative that they would be 
soon vacating the premises and the relations 
being good between the parties the plaintiff's 
agent did not file the suit and waited for 
amicable settlement. Subsequently when it 
appeared that the defendants had no inten- 
tion of acting upon their promise a notice 
was served on 21-8-1965, demanding the ar- 
rears of rent and terminating the tenancy. 
On the pleadings in the plaint Ratan Lal, 
who was impleaded as the first defendant, 
seems to have been treated some kind of 


Kunj Behari Lal v. 


Shivji Maharaj (Asthana J.) A.I R. 


tenant holding over oy as statutory tenant 
and the tenancy was treated as one at will 
that is a monthly tenancy while Kunj Behari 
Lal, who was impleaded as second defen- 
dant, was described as a sub-tenant. In 
order to get over the bar of Section 3 of 
the U. P. (Temporary) Control of Rent and 
Eviction Act, it was pleaded that the first 
defendant was in default in payment of rent 
despite a demand by notice and that the 
defendants were guilty of making material 
alterations without the consent of the land- 
lord in the accommodation let out. 

3. The first defendant, Ratan Lal, 
did not take any interest in the proceedings 
beyond filing a written statement saying that 
he had transferred the lease-hold rights to 
the second defendant, Kunj Behari Lal, and 
he being no longer in possession was not 
interested. The second defendant, Kunj 
Behari Lal raised a serious contest. He 
denied the allegation of the plaintiff in re- 
gard to material alterations and also plead- 
ed that he being the tenant, as an assignee, 
was not in default as he had been tendering 
rent regularly in terms of the lease which 
tender was wrongly and illegally refused by 
the plaintifi-landlord and that no notice of 
demand of arrears of rent or termination 
of his tenancy having been served upon 
him, he was not liable to be evicted and the 
suit of the plaintiff as against him was bar- 
red by the provisions of Section 3 of the 
U. P. (Temporary) Control of Rent and 
Eviction Act. 

4, Above then is the brief summasy 
of the material pleadings of the parties. 

5. The learned Munsif framed the 
necessary issues and having found on all 
material points of Jaw and fact in favour 
of the plaintiff, decreed the suit. It was held 
that the first defendant was a statutory 
tenant from month to month after the de- 
termination of the lease and the second de- 
fendant was a sub-tenant. It was also held 
that the: first defendant, as the chief tenant, 
having defaulted in payment of rent, was 
liable to be evicted, as also he being guilty 
of making material alterations was liable to 
be evicted and the suit of the plaintiff was 
not barred by Section 3 of the U. P. (Tem- 
porary) Control of Rent and Eviction Act. 
On appeal by the second defendant, the 
learned Civil Judge, who heard the appeal, 
dismissed it substantially on the ground that 
the first’ defendant, who was the chief 
tenant, not having appealed from the decree 
of eviction, the appeal by the second defen- 
dant, who was only a sub-tenant, was in- 
fructuous and incompetent. The learned 
Judge briefly referred to the legal position 
arising from the assignment made by the 
first defendant in favour of the second de- 
fendant of the lease-hold rights and agreed 
with the view taken by the court below that 
the transaction amounted to creation of a 
sub-lease. The learned Civil Judge did not 
record any finding on the question of mate- 
rial alterations having been made by the de- 
fendants. 
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centres roun o. question a% wW. 
paal the legal status of Kunj Behari Lal, the 
second defendant. Whether he was a tenant 
in his own right of the plaintiff-landlord, as 
an assignee of the term, or was a sub-tenant, 
or was simply in occupation on behaf of 
the first defendant Ratan Lal, or was a tres- 
passer in possession of the accommodation 
in dispute are some of the questions which 
fell for determination on the learned argu- 
ments addressed before me at the bar. 


7. Sri S. P. Gupta, appearing for the 
defendant-appellant, contended that Kunj 
Behari Lal, as an assignee of the term, be- 
came a tenant in his own right of the plain- 
tiff-landlord by virtue of the privity of estate 
vesting in him and rent being payable by 
him for the demised property to the plain- 
tiff-landlord he would be covered by the 
definition of ‘tenant? under the U. P. (Tem- 
porary) Control of Rent and Eviction Act 
(hereinafter described as the Rent Control 
Act). Reliance was placed by the learned 
counsel on paragraph 640 of Chapter IV of 
Foa’s General Law of Landlord and Tenant, 
Eighth Edition. In the said paragraph the 
learned Author writes . 

‘The relationship of landlord and tenant 

may be created by assignment where the 
lessee assigns his term, or where the lessop 
assigns his reversion. The former assign- 
ment creates the relationship of landlord 
and tenant between the lessor and the as- 
signee; the latter creates it between the as- 
signee and the lessee; ............ ” 
A decision of Calcutta High Court in 
Krishna Das Nandi v. Vidhan Chandra Rao, 
AIR 1959 Cal 181 was also cited in support 
of this contention, wherein the learned 
Judges observed that 

“under the General Law of Transfer of 
Property Act a tenancy is transferable in 
the absence of any contract to the contrary 
and the transferee becomes of such trans- 
feror a tenant under the General Law”. 


6. The deed of transfer by Ratan- 
Lal in favour of Kunj Behari Lal dated 2-9- 
1952 -is paper no. 18 on record. It clearly 
shows that Ratan Lal transferred his term 
to Kunj Behari Lal on the condition inter- 
alia, that Kunj Behari Lal will pay the rent, 
under the terms of the lease, direct to the 
fand-lord. Kunj Behari Lal on the basis of 
the transaction evidenced by the said deed 
came into occupation of the premises demis- 
ed by the  plaintiff-landlord to Ratan Lal 
by the deed dated 30-10-1937. When this 
happened the term under the original deed 
of lease was still to run for about 5 years. 
There cannot be any doubt that if what 
Foa’s says in paragraph 640, quoted above, 
and if the Calcutta view in AIR 1959 Cal 
181 (supra) as interpreted by the learned 
counsel is the law, then a relationship of 
landlord and tenant would be created be- 
tween the plaintiff and Kunj Behari Lal. But 
I find some difficulties in the way of Sri 
§. P. Gupta, the learned counsel for the de- 


Kunj Behari Lal v. Shivji Maharaj (Asthana I) 


{Pre. 6-9] All. 219 


fendant-appellant. Jt was observed “by the 
Judicial Committee of the Privy Council in 
the case of Hansraj v. Bejoy Lal, AIR 1930 
PC 59. “The Transfer of Property Act, 
1882, though founded on English Law and 
drafted in the first instance by eminent law- 
yers in England, has only applied the Eng- 
lish Law in so far as it was considered ap- 
plicable to India. Before, therefore, resort- 
ing to English decisions for determining the 
relations of landlord and tenant it should 
be seen what the law of India is.” 

I have, therefore, to determine the question 
of legal relationship between the plaintiff and 
the second defendant primarily on the basis 
of the provisions of the Transfer of Property 
Act read with the material provisions of the 
Rent Control Act. 


9. It is true that the Transfer of 
Property Act is not exhaustive of the law 
relating to property but in regard to subject 
matters which have been codified under that 
Act, I think, it is only such provisions which 
will govern the rights and liabilities of the 
parties. Chapter V of the Transfer of Pro- 
perty Act deals with leases of immovable 
property. That Chapter contains a catena 
of sections as to what is a lease, who is 
lessor and who is lessee; how leases aro 
made, what are the rights and Habi- 
lities of the lessor and the lessee, the 
determination of the lease and certain other 
topics have been dealt therein. Section 105 
of the Act says 

“a lease of immovable property is a 
transfer of right to enjoy such property, 
made for a certain time, express or implied, 
or in perpetuity, in consideration of a price 
paid or promised, or of money, a share of 
crops, service or any other thing of value, 
to be rendered periodically or on specified 
occasions to the transferor by the transferee, 
who accepts the transfer on such terms.” 
This section further says 


“the transferor is called the lessor, and 
the transferee is called the lessee.” 
Sub-section (c) of Section 108 of the said 
Act lays down that the lessor shall be deem- 
ed to contract with the lessee that, if the 
latter pays the rent reserved by the lease 
and performs the contract binding on the 
lessee, he may hold the property during 
the time limited by the lease without inter- 
ruption and that the benefit of such contract 
shall be annexed to and go with the lessee’s 
interest as such, and may be enforced by 
every person in whom that interest is for the 
whole or any part thereof from time to time 
vested. Then by sub-section (j) of that sec- 
tion the lessee is conferred a right to trans- 
fer absolutely the whole or any part of his 
interest in the property, and any transferee 
of such interest may again transfer it. How- 
ever, it is provided that the lessee shall not, 
by reason only of such transfer, cease to be 
subject to any of the liabilities attaching to 
the lease. The law thus having been codi- 
fied as to what a lease is, who is the lessor 
and who is the lessee, the rights of the 





_ judgment, have not quoted any 


220 All. [Prs. 9-11] 
lessee to enjoy the benefit arising out of the 
contract, the right of the lessee to 
transfer his interest absolutely to ano- 
ther in the property leased, the right of 
such assignee and the liabilities of the 
lessee, it will not be permissible to my mind 
to determine the relationship between the 
plaintiff and the second defendant, Kunj 
Behari Lal, on the basis of paragraph 640 
in Fao’s General Law of Landlord and 
Tenant, quoted above. It would be noted 
that nowhere in the scheme of Chapter V 
of the Transfer of Property Act a transferee 
jor an assignee of the absolute interest of 
the lessee in the property leased has been 
described as a lessee or tenant. I do not 
think a transferee from a lessee can be said 
to be a lessee or tenant of the original lessor 
since Section 105 of the Act confines the 
relationship of lessor and lessee to the par- 
ties to the contract by which the right of 
enjoyment of the immovable property is 
transferred for a certain time express or im- 
plied, or in perpetuity, in consideration of 
a price paid. The emphasis, as I think, in 
the scheme of Chapter V is on the contrac- 
tual relationship. There being no privity of 
contract between the original lessor and the 
transferee from the lessee, the transferee will 
not become the lessee or tenant of the ori- 
ginal. lessor, though such transferee of the 
term will be able to enjoy the benefit of the 
leased property because of the statutory pro- 
vision under sub-section (c) of Section 108 
of the Transfer of Property Act. 

10. Thus the Indian law as codified 
under the Transfer of Property Act does not 
appear to have recognised the English law 
as summarised by Foa that a relationship 
of landlord and tenant can also be created 
between the original lessor and a third party 
by a lessee by assigning his term in favour 
of such third party. Indeed the English 
Jaw as summarised in Halsbury’s Third Edi- 
tion does not go to .the extent as summaris- 
ed by Foa in paragraph 640. The relevant 
paragraphs in Vol. 23 of Halsbury’s third 
Edition, which are in my opinion paragraphs 
367, 369 and 371, referred to by Sri K. C. 
Saxena, learned counsel for the plaintiff-res- 
pondent, do not anywhere lay down that 
an assignee of the term becomes a tenant of 
the original lessor. The learned Judges of 
the Calcutta High Court in AIR 1959 Cal 
181 (Supra), as I find from the reported 
authority 
Indian or English in holding that a trans- 
feree becomes a tenant of the original les- 
sor, but if that 
given to their observation, then with great 
respect to them I do not find myself in 
agreement with their view. Certain deci- 
sions were cited at the bar before me which 
tend to show that the doctrine of privity 
of estate has been recognised by the courts 
in India, even by our Supreme Court, and 
Sri Saxena appearing for the respondent, 
has not disputed it but as discussed above 
the applicability of that doctrine does not 
help the defendant-appellant for claiming a 
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direct relationship with the plaintiff-respon- 
dent by substituting himself in the place of 
Ratan Lal in the original deed of lease dated 
30-10-1937. As assignee from Ratan Lal the 
defendant-appellant Kunj Behari Lal will 
certainly be entitled to the benefit of the 
contract between Ratan Lal and the plaintiff 
so long as the term of the lease lasted, being 
entitled to it under sub-section (c) of Sec- 
tion 108 of the Transfer of Property Act, 
but that does not mean that he enjoys that 
benefit because he becomes a tenant of the 
plaintiff. He may enjoy such a benefit on 
the principle of privity of estate vesting in; 
him which, appears to be the underlying 
basis of sub-section (c) of Setion 108 of the 
Transfer of Property Act. It may further 
be noted here that the lessee is not absolved 
of his liabilities merely by assigning his term 
to a third person. He continues to be bound 
by the terms of the lease. Again, this pro- 
vision in the Transfer of Property Act in 
clause (j) of Section 108 may be rooted on 
the old English doctrine of contractual ob- 
ligation or the privity of contract but the 
law as codified in the Transfer of Property 
Act keeps alive the distinction between a 
Jessee, who is -a tenant, and his assignee. 
There is nothing in the scheme of the Trans- 
fer of Property Act which merges the per- 
sonality of an assignee of a lessee into that 
of the lessee so as to vest in him the pri- 
vity of contract also. Unless there were a 
privity of contract between the original les- 
sor and the assignee of the lessee, I do not 
think, under Section 105 of the Transfer of 
Property Act, an assignee can claim himself 
to be lessee of the original lessor or the 
tenant of the original lessor oy the original 
landlord. 

11. In the case of Kishan Lal v: 
Ganpat Ram Khosla, AIR 1961 SC 1554 an 
observation made in paragraph 7 at page 
1556 was pressed into service by Sri S. P. 
Gupta in support of his contention that the 
assignee from the lessee is a tenant. J may 
quote the observation relied upon. 

“The true position was, therefore, that 
the Company did not immediately on the 
service of the notice cease to be a tenant, 
and Khosla, because he was let into posses- 
sion became an assignee of the rights of the 
Company as a tenant and he could not be 
regarded as a trespasser” (underlining is 
mine). 

Sri S. P. Gupta wanted me to read that the 
words “as a tenant” apply to Khosla, who 
was an assignee from the tenant. It appears 
to me an impossible construction. The 
words “as a tenant” apply in the context 
to the Company which was the assignor. The 
learned Judges of the Supreme Court were 
emphasising the fact that the Company as 
a tenant put Khosla, the assignee, into pos- 
session and, therefore, Khosla was not a 
trespasser as he was put into possession by 
the tenant. There is nothing in AIR 1961 
SC 1554 (Supra), which is declaratory of the 
law by the Supreme Court, that an assignee 
of the term from the lessee becomes a tenant 
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of the original lessor. What that case dec- 
lares is that Khosla as an assignee, from the 
tenant, having been put in possession by the 
tenant, was not a trespasser but was amen- 
able to the jurisdiction of the Rent Control- 
ler in the same manner as the Singer Sewing 
Machine Company, the tenant. The attempt 
of Sri Gupta on behalf of the defendant-ap- 
pellant to establish that the appellant became 
a tenant in his own right on the basis of the 
doctrine of privity of estate fails. 


12. In this connection now I have to 
examine the argument of Sri Gupta ground- 
ed on the definition of “tenant” in the Rent 
Control Act. Clause (g) of Section 2 of the 
said Act defines, 

“ “tenants” means the person by whom 
rent is, or but for a contract, express or 
implied, would be payable for any accom- 
modation”. 

The submission was that since the liability 
to pay the rent under the contract of lease 
is a covenant running with the land that lia- 
bility will fasten itself to Kunj Behari Lal, 
the assignee of the term, and he would be 
the person by whom rent is payable for the 
accommodation. I do not think it is possible 
to give an extended meaning to the defini- 
tion of the “tenant” in the Rent Control Act 
as that to my ‘mind, would frustrate the very 
purpose of the Act itself. That would per- 


s, 










and retain possession of the accommodation 
without securing any allotment order under 
e Rent Control Act. That would frustrate 
the very scheme of the Act. It is of no 
avail, as suggested by Sri Gupta, that such 
persons could be prosecuted for breach of 
the provisions of the Rent Control Act but 
the legal right to remain in occupation as 
tenant could not be defeated. I think the 
definition, under the Rent Control Act, of 
“tenant” is based on the doctrine of privity 
of contract and not on the doctrine of pri- 
vity of estate. To extend the definition to 
persons who enjoy the benefit of a contract 
of lease as assignees simply because they are 
liable to pay rent will amount to ignoring 
the very basis of that definition which em- 
iphasises the contractual relationship. The 
very definition mentions of a contract ex- 
press or implied as an exception to the liabi- 
lity for payment of rent. That is indicative 
that the payability of rent under the defini- 
tion arises out of a contract and not on 
some doctrine in equity such as doctrine of 
privity of estate. 


13. Having held above that Kunj 
Behari Lal, the second defendant, neither be- 
came a tenant of the plaintiff under the 
Transfer of Property Act nor for the pur- 
pose of the Rent Control Act, the attack 
on the decree of the court below based on 
the lack of any notice, terminating his 
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tenancy and demanding the arrears of rent 
from him fails. 

14. The next question then arises 
whether Kunj Behari Lal could be said to 
be a sub-tenant- On a plain reading of the 
deed dated 2-9-1952, which is an absolute 
transfer of the right to enjoy the premises 
demised, it cannot be said that any relation- 
ship of landlord and tenant as such arose 
between Ratan Lal and Kunj Behari Lal. 
There may be some tenability in the conten- 
tion of Sri S. P. Gupta, for the appellant, 
that no sub-lease was intended to be creat- 
ed but that alone does not solve the prob- 
lem. There is equal tenability in the argu- 
ment of Sri K. C. Saxena, learned counsel 
of the plaintiff-respondent, that for the pur- 
poses of Rent Control Act the transaction 
evidenced by the deed dated 2-9-1952 would 
amount to subletting by Ratan Lal to Kunj 
Behari Lal within the meaning of the Rent 
Control Act. Further Sri K. C. Saxena‘ sub- 
mitted that when subletting is prohibited 
without the permission of the District Magis- 
trate or without the consent of the landlord 
under the Rent Control Act and assuming 
it confers a lesser interest, then a priori it 
follows that a transfer by the tenant of a 
larger interest is also ruled out under the 
scheme of the Rent Control Act, therefore, 
an ‘absolute assignment of the tenancy to a 
third person by the tenant will not be tole- 
rated. It is unfortunate that under our Rent 
Control Act the prohibition clause is undep 
sub-sec. (3) of Section 7 which in so many 
words refers to sub-letting unlike the provi- 
sions of similar Acts in some other States 
which expressly prohibit assignments of the 
tenancy but I do not think I am doing any 
violence to the provisions of sub-section (3) 
of Section 7 of the Rent Control Act, if ¥ 
were to construe the word ‘sub let’ as simply 
meaning Jetting in by a subordinate, that is 
to say by the lessee who is subordinate to 
the lessor, bringing in at his own initiative 
without the previous permission in writing 
of the District Magistrate or of the landlord, 
a third person into the accommodation and 
delivering to him the possession. The word 
“Jet” has not been defined under the Rent 
Control Act but an idea ag to its meaning 
can be gathered from sub-section (2) of Sec- 
tion 7 of the Act which empowers a District 
Magistrate by general or special order to re- 


-quire a landlord to let or not to let to any 


person any accommodation which is, or has 
fallen vacant, or is about to fall vacant. 
When the District Magistrate requires a 
landlord to let an accommodation to any 
person it will mean that the landlord will 
be under a duty to put that person in pos- 
session for the purpose of enjoying the pro- 
perty as a tenant on payment of rent. In 
that context when it is said that a tenant 
will not sublet under sub-section (3) of Sec- 
tion 7 it only means that letting by a person 
who has been let into the accommodation 
under ` sub-section (2) of Section 7 is not 
permitted. I have no difficulty in holding 
that when an assignee of a term is put in 
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possession by tho lessee of the accommoda- 
tion to enjoy it on the same terms and con- 
ditions as of the original lease, then for the 


purposes of the Rent Control Act what the 


tenant has done will amount to sub-letting 
the accommodation. The words “sublet the 
whole accommodation” used in clause (e) of 
Section 3 of the Rent Control Act also clear- 
ly indicate that when the tenant parts with 
the possession of the whole of the accom- 
modation let out and puts a third person in 
possession then he is liable to be evicted by 
the landlord. 

15. However, an ingenious argument 
was advanced by Sri S. P. Gupta to the 
effect that an absolute assignment of the 
term being permitted under clause (j) of Sec- 
tion 108 of the Transfer of Property Act, 
such a provision will be deemed to consti- 
tute a term of the contract of lease hence 
the assignment even if it amounted to sub- 
letting, being permitted by the terms of the 
lease it could not be said within the mean- 
ing of clause (e) of Section 3 of the Rent. 
Control Act that the sub-letting was without 
the permission of the landlord. It is to be 
noted that clause (j) of Section 108 of the 
Transfer of Property Act confers a right on 
the lessee to make a sub lease also. If for 
the purposes of the application of the Rent 
Control Act the provisions of clause (jy of 
Section 108 were to be read as amounting 
to a permission by the landlord to sub-let 
then the sub-clause (e) of Section 3 of the 
Rent Control Act will be rendered nugatory 
as every tenant then could claim that a gene- 

permission to sublet existed. I am not 
prepared to accept an argument which leads 
to such a result. If this argument were to 
be accepted then even in case of monthly 
tenancy of an accommodation when the 
District Magistrate has allotted the accom- 
modation the landlord when letting in the 
allottee must always in writing prohibit sub- 
letting that is enter into a contract to the 
contrary. What is contemplated by sub-sec- 
tion (e) of Section 3 is that if the tenant 
wants to secure protection from eviction 
even though the general law may have con- 
ferred on him a right of subletting, he must 
obtain permission of the landlord to sublet. 
Moreover, the provisions of Rent Control 
Act in the field where they operate will ren- 
der the general provisions of the Transfer 
of Property Act inapplicable. When there 
is a clear provision under the Rent Control 
Act that for subletting the whole or part of 
the accommodation there must be a permis- 
sion of the landlord, benefit cannot be taken 
by an erring tenant of the provisions of 
clause (j) of Section 108 of the Transfer of 
Property Act. 

16. What I have discussed above 
eads to the result that in assigning the te- 
nancy rights by the deed dated 2-9-1952, in 
so far as the provisions of the Rent Control 
Act were concerned, Ratan Lal sublet the 
accommodation in suit to Kunj Behari Lal. 

ere being no evidence on record that the 
permission of the plaintiff was obtained os 
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that the plaintiff in any way recognised 
Kunj Behari Lal as the occupant so as to 
operate as an estoppel against him, the evi- 
dence on the other hand being that the 
plaintiff never accepted rent from Kunj Be- 
hari Lal, the view taken by the court below 
that Ratan Lal as the tenant was guilty of 
sub-letting within the meaning of clause (e) 
of Section 3 of the Rent Control Act can- 
not be said to be legally erroneous. 

17. It is not disputed and it could 
not be disputed by Sri Gupta, for the de- 
fendant-appellant, that despite the assigning 
of the term Ratan Lal remained under a 
liability to pay rent but he made a con- 
tradictory argument when he said that Ratan 
Lal ceased to be a tenant. The contradic- 
tion is obvious on his own argument. The 
definition clause under the Rent Control 
Act would draw in within its purview Ratan 
Lal also as he was liable to pay rent, which 
liability is not disputed. What creates 
another difficulty for me to accept, for the 
purpose of the Rent Control Act that Kunj 
Behari Lal was a tenant of plaintiff as I 
find it impossible to concede to the position 
that there would be simultaneously two dif- 
ferent tenants of the same accommodation 
liable to pay rent not as co-tenants or joint 
tenants or tenants in common but under a 
doctrine of equity developed by English 
courts which doctrine, as I have said above, 
will have no application fon applying tho 
statutory law under the Rent Control Act 
or under the Transfer of Property Act. For 
the purpose of Rent Control Act, therefore, 
Ratan Lal would be the tenant, no matter 
for the time being the actual occupant was 
Kunj Behari Lal who was enjoying the bene- 
fit of the contract. As already discussed 
above, both under the Transfer of Property 
Act and under the Rent Control Act it is 
the privity of contract which is the basis of 
the codified law and not the privity of | 
estates as developed by the English courts. 

18. It is not necessary for me to 
consider the correctness of the finding record- 
ed by the Court of first instance on the 
question of material alterations made in the 
accommodation, as what I have found above 
will be conclusive of the appeal. Ratan Lal, 
the tenant, not having paid the arrears of 
rent despite a notice of demand having been 
served upon him, he ceased to be protected 
by Section 3 of the U. P. (Temporary) Con- 
trol of Rent and Eviction Act and the plain- 
tiff az landlord was entitled to evict him by 
terminating his tenancy and the second de- 
fendant will go along with him. 

19. It is also not necessary for me 
to consider a fine question raised by Sri 
K. C. Saxena, for the defendant-respondent, 
as to the rights of Kunj Behari Lal after 
the expiry of the original term of the lease 
on 31-10-1957, though there appears to be 
some plausibility in the argument that even 
assuming Kunj Behari Lal had rights as an 
assignee on the basis of the doctrine of pri- 
vity of estate, that would coinme to an end 
after the lapse of 20 years from the date of 
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the original lease in favour of Ratan Lal as 
that was the term of the lease and he was 
only assignee of the term. : 

20. J, however, find force in the sub- 
mission of Sri Gupta, on behalf of the de- 
fendant-appellant, that the court below erred 
in not permitting the defendant appellant, 
Kunj Bebari Lal, to remove the superstruc- 
ture of the constructions raised or acquired 
by him on the Jand in dispute. In any case, 
I find from the decree that it is not clear. I 
must make it clear that Kunj Behari Lal, the 
defendant-appellant, has a right to remove 
the superstructure belonging to him on the 
land in dispute and the decree requires 
modification to that extent only. It was, 
however, urged that there has been some 
agreement between the plaintiff and the first 
defendant about the removal of superstruc- 
tures. How far that agreement will affect 
the rights of the second defendant or what 
is their value may be questions to be decid- 
ed by the execution court. I do not see 
how the rights of second defendant, who 
was also occupying the land as an assignee 
and not as a trespasser, to remove the super- 
structures raised of acquired by him can be 
defeated. 

21. For the reasons given above, 
while dismissing the appeal and confirming 
the decree of the court below, I direct that 
in the decree after the words “defendant 
. 1” the words “and defendant No. 2” 
be also added. The  plaintiff-respondent 
would be entitled to the costs of this ap- 


peal. 
Appeal dismissed. 
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Chief Inspector of Stamps, Applicant v. 
m Parishad, Unnao and another, Opposite 
arties. 


Civil Revn. No. 350 of 1968, DJ- 4-9- 
1972, against order of Rajeshwar Singh, Civil 
J., Unnao, D/- 21-8-1968. 

Index Note: — (A) Comt Fees Act 
(1870), Section 7 (iv) (a) and Sch. I, Arti- 
cle 17 (ii) (UP) — When in a suit for decla- 
ration and injunction the relief of injunction 
is independent and not consequential the 
court-fee is payable in terms of Art. 7 (iii) 
and not in terms of Section 17 (iv) (a) of 
the Act. AIR 1970 Ail 488, Rel. on. 

(@ara 4) 

Brief Note: — (A) Where in a suit for. 
declaration of title an alternative plea is 
taken that the lands in dispute could not be 
resumed since he has raised permanent struc- 
ture thereon the relief of injunction on the 
basis of the alternative plea is not a “con- 
sequential relief” within Section 7 (iv) (a). 


ara 3 
Cases Referred: Chronological Paras 
All 488 = 1970 All LI 
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119 (FB), Chief Inspector of Stamps, 
LP/AQ/G750/72/MVJ 
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U. P., Allahabad v. Mahanth Laxmi 
Narain 
AIR 1963 All 86 = 1961 All LY 763, 
Murli Dhar v. Bansidhar = 
AIR 1958 All 41, Vibhuti Narain Singh 
y. Municipal Board, Allahabad 2,3 
AIR 1932 All 485 = 1932 All LJ 
684 (FB), Kalu Ram y. Babu Lal 3 
K. S. Verma Chief Standing Counsel, 
for Applicant; R. N. Pandey and Umesh 


oo Srivastava, fos Opposite Party 
o. 1. 
ORDER:— This Civil Revision has 


been filed by the Chief Inspector of Stamps, 
U. P. under Section 6-B of the Court Fees 
Act and arises from an order dated 21-8- 
1968 passed by the Civil Judge, Unnao, re- 
jecting his opinion on the question of defi- 
ciency in court-fees by holding that the 
court-fees paid on the plaint by the opposite 
party was sufficient. Whe suit out of which 
the present revision arises was filed by the 
Zila Parishad, Unnao, against the State of 
U. P. and another. Whe subject-matter of 
dispute is open land with a building, well etc. 
According to the plaintiff the building on 
the disputed land was constructed with funds 
belonging to the erstwhile District Board of 
Unnao and the land as well as building and 
well in dispute have been and are in the 
plaintiff's possession. The plaintiff has re- 
ceived a notice of resumption of this pro- 
perty from the defendants who claimed that 
the land is Nazul property and the building 
was constructed with public donations. The 
plaintiff denied that this is Nazul property 
and, contested that it could not be resum- 
ed and alternatively they contend that work 
of permanent character having been put up, 
land could not be resumed under law even 
if the Zila Parishad was not found to pos- 
sess any right or title thereto. On these 
facts the plaintiff claimed a decree for dec- 
laration that it is the owner of the suit pro- 
perty and permanent injunction by which the 
defendants may be restrained from interfer- 
ing with its possession. 


2. The plaintiff paid maximum court- 
fees prescribed by law on the relief of dec- 
laration and separate court-fee on the relief 
of injunction on the ground, as stated in 
the plaint itself, that injunction was being 
claimed as an independent relief. During 
the trial the Chief Inspector of Stamps rais- 
ed an objection that the plaintiff-opposite 
party had not paid the court-fees required 
by law. In his opinion the relief of injunc- 
tion was consequential to the relief of decla- 
ration and, therefore, court-fee was liable to 
be paid under Section 7 (iv) (a) of the Court 
Fees Act on the market value of the immo- 
vable property in suit. This opinion of the 
Chief Inspector of Stamps was not accepted 
by the Civil Judge who relied upon the case 
of Murli Dhar v. Bansidhar, AIR 1963 All 
86 and distinguished the case of Vibhuti 


-Narain Singh v. Municipal Board, Allahabad, 


AIR 1958 All 41 on which reliance was 
placed by the Chief Inspector of Stamps. 


a 
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3. I have heard for the State the 
fearned Chief Standing Counsel and for the 


opposite party-plaintiff Sri Umesh Chandra 
Srivastava, learned Advocate for the Zila 
Parishad. The question’ for determination 
is whether the relief of injunction was a con- 
sequential relief within the meaning of Sec- 
tion 7 (iv) (a) of the Indian Court Fees Act. 
The Full Bench of seven Judges of this 
Court in the case of Chief Inspector of 
Stamps, U. P., Allahabad v. Mahanth Laxmi 
Narain, AIR 1970 All 488 (FB) overruled 
the earlier Full Bench case of this Court in 
Kalu Ram v. Babu Lal, AIR 1932 All 485 
(FB) and laid down that in order to ascer- 
tain the real nature of the reliefs claimed, 
the substance of the plaint has to be con- 
sidered. It was further held that the words 
‘consequential relief? imply that the othep 
relief should be one which flows directly 
from the declaration which the plaintiff de- 
sires to be made which means that the plain- 
tiff should be entitled to the other relief only 
as a necessary consequence or result of 
_ granting of the declaratory relief. The other 
relief must be so dependent on the decla- 
ratory relief that it cannot be allowed if the 
principal relief is refused. 


Applying this test, it is clean to me that 
the relief for injunction claimed by the op- 
posite party could not be held to be “conse~ 
quential relief” within the meaning of Sec- 
tion 7 (iv) (a) of the Court Fees Act. No 
doubt the plaintiff asserted his own right op 
title to the disputed property denying that 
the property was Nazul, but the plaintiff 
also raised an alternative plea that even if 
the land was not found to belong to it and 
was Nazul building of permanent character 
having been put, the property was no longer 
resumable. It is on this second alternative 
plea also that the plaintiff claims relief of in- 
junction. If the plaintiff had not raised an 
alternative. plea and it had claimed injunc- 
tion only on the basis of ownership then 
certainly the relief of injunction could be 
regarded as consequential relief inasmuch as 
the relief of injunction could not be granted 
unless the plaintiff was found to possess title 
or in other words relief of injunction would 
have flowed from a declaration of title in its 
favour. But this cannot be said when the 
plaintiff may ask for the relief of injunction 
on the second ground, having failed to esta- 
blish its title or right in the property. If the 
plaintiff succeeds in the second alternative 
plea then it will be entitled to injunction in- 
dependently of any declaration of right in its 
favour. In that view of the matter and hav- 
ing regard to the pith and substance of the 
plaintiff’s claim the relief of injunction, can- 
not, to my mind, be held to be consequen- 
tial relief as urged for by the petitioner. The 
lower court appears to be right in the view 
that the case of Vibhuti Narain Singh, AIR 
1958 All 41 (Supra) did not apply for in 
that case there was a positive finding that 
the relief of injunction could not be grant- 


ed in the absence op independently of, the 
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declaration of existence of right in favoun 
of the plaintiff. 

In the present case, upon the view which 
I take, injunction can be granted independent- 
ly of any declaration of right in favour of the 
plaintiff. The decision in the case of Murli- 
dhar, AIR 1963 All 86 (Supra) appears to 
apply to the case. In that case the plaintiff 
had claimed injunction on the ground that 
certain resolutions passed by the defendants 
in a meeting held in its absence were ultra 
vires ab initio void and without jurisdiction. 
As the relief of injunction could, therefore, 
be granted on the success of this plea inde- 
pendently of any declaration of right in 
favour of the plaintiff, it was held that in- 
junction was not consequential relief and 
court-fees could be payable in terms of 
Article 17 (iii) of Schedule IE of the Court 
Fees Act, as here. 


4, I, therefore, find that there is no 
substance in the petition which is liable to 
be dismissed and held that the court-fees 
paid by the plaintiff-opposite party is suffi- 
cient and in accordance with law. . The peti- 
tion is dismissed. There shall be no order 
as to costs. 

5. The record of the case shall be 
sent down at a very carly date to the Civil 


Judge, Unnao. 
Petition dismissed. 
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(LUCKNOW BENCH) 
G. S. LALL, J. 

Raj Kishore Misra and another, Peti- 
tioners v. Zila Parishad, Unnao and others, 
Respondents. 

me Petn. No. 560 of 1969, DJ- 21-3- 


Index Note: — (A) U. P. Kshettra 
Samiti and Zilla Parishads Adhiniyam (33 of 
1961), Section 39 (4) — Selection for the 
post of Kar-Nirikashak — Mukhya Adhikari 
can validly sit in the Selection Committee 
making selections. (Para 8) 

Index Note:— (B) U. P. Kshettra Sami- 
tis and Zilla Parishads Adhiniyam (33 of 
1961), S. 45 (1) b) — Second member of the 
Chanao Samiti — Term of the member 
nominated by the Karya Samiti do noft 
come to an end automatically on the expiry 
of one year from the date of nomination. 

Brief Note: — (B) After the expiry of 
one year he continues to be a member even 
if no fresh nomination has been made. As 
such he will be competent to sit in the 
Chunao Samiti. ara 
Cases Referred: Chronological Paras 
AIR 1961 Cal 443 = 65 Cal WN 68, 

In re Hindusthan Co-operative Insu- 

trance Society Ltd. . 9 
AIR 1960 Bom 312 = 61 Bom LR 636, 

Krishna Prasad Jwaladutt Pilani v. 

Colba Land and Mills Co. Ltd. ERT 


LP/AQ/G745/72/RGC = 


1973 
AIR 1928 Cal 868 = 32 Cal WN 1084, 


Kailash Chandra Dutt v. Jogesh 
Chandra 


H. D. Srivastava, Umesh Chandra and 
S. P. Pathak, for Petitioner; R. N. Shukla 
(for Nos, 2 and 3) and Umesh Chandra 
Srivastava (For Nos. 5 and 6), for Opposite 
Parties. 

ORDER:— This writ petition relates 
to a service matter. 


2. The petitioners Raj Kishore Misra 
and Surendra Pratap Singh were appointed 
clerks in the office of the Antarim Zila Pari- 
shad, Unnao, in the years 1961 and 1963 
respectively and they were confirmed after 
a year in each case. When the U. P. _Kshet~ 
tra Samitis and Zila Parishads Adhiniyam, 
1961 came into force they became the ser- 
vants of the Zila Parishad, Unnao under the 
provisions of Section 46 of the said Act. 
The case of the petitioners is that two posts 
of Kar Nirikshaks were created on 29-7- 
1965 by the Zila Parishad Unnao (Opposite 
Party No. 1) in exercise of the power con- 
ferred by Section 39 of the Act. _ Peti- 
tioner No. 1 who was earlier working in the 
education section i 
‘Mukhya Adhikari of the Zila I 
(Opposite Party No. 3) to the main office 
of the Parishad and was given, in addition 
to his duties as a clerk, the duties of Kar 
Nirikshak. This was under order dated 4-7- 
68, copy of which is Annexure ‘1’ to the 
writ petition. Petitioner No. 2 was transfer- 
red under an order dated 29-8-1967 to the 
post of Kar Nirikshak. Both were thus 
working as Kar Nirikshaks and getting 
Rs. 75/- p.m. by way of travelling allow- 
ances in addition to their salaries as clerks. 


3. The appointment order (Annex- 
ure 1) relating to petitioner No. 1 shows that 
his appointment as Kar Nirikshak was tem- 
porary. It is not in controversy that peti- 
tioner No. 2 was also temporarily working 
as Kar Nirikshak. There was a regular 
selection for the two posts and |in terms of 
Section 39 of the Act relating to the method 
of appointment to posts carrying an initial 
pay from Rs. 40/-, a selection committee 
interviewed some outsiders and some existing 
employees of the Zila Parishad including 
the petitioners for the two posts of Kar 
Nirikshaks. ‘The petitioners were not select- 
ed. On the other hand, two outsiders who 
have been impleaded as Opposite Parties 
Nos. 5 and 6 in the writ petition, were se- 
lected by the selection committee and -were 
appointed by the Adyaksha. The petitioners 
have challenged in the writ petition the selec- 
tion and appointment of Opposite Parties 
Nos. 5 and 6 on the two posts of Kar 
Nirikshaks. ‘The grounds for the challenge 
are firstly, that the selection committee was 
not duly constituted according to the provi- 
sions of Section 45 of the Act and, further 
that outsiders could not be recruited when 
suitable persons were available out of the 
existing servants of the Zila Parishad. The 
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Parishad. 
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was transferred by the 
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constitution of the selection committee has 
been challenged on two grounds, One is 
that the term of Sri Kripa Shanker Shukla 
(Opposite Party No. 4), who had been nomi- 
nated by the Karya Samiti to be a member 
of the Chunao Samiti, had come to an end 
on the expiry of one year from the date of 
his nomination and he was, therefore, in- 
competent to sit in the Chunao Samiti. The 
other is that instead of the head of the de- 

artment, for which the appointment is to 
be made, the Mukhya Adhikari of the Zila 
Parishad sat in the selection committee and 
acted as its secretary. According to the 
petitioners the two posts belonged to the Tax 
Department and the Kar Adhikari should 
bave taken his seat as a member and secre- 
tary of the Chunao Samiti while selecting 
persons for the two posts of Kar Nirikshaks. 


4 The writ petition has been con- 
tested by Opposite Party No. 1 on whose 
behalf a counter-affidavit has been filed and 
by Opposite Parties Nos. 5 and 6 who have 
filed a common counter-affidavit. The peti- 
tioners have filed a rejoinder affidavit to the 
counter-affidavit of Opposite Parties Nos. 5 
and 6. In the counter-affidavit of Opposite 
Party No. 1, it has been stated that though 
Sri Kripa Shanker Opposite Party No. 4, 
was nominated one of the members of the 
Chunao Samiti in 1967 but his term did not 
come to an end automatically on the expiry 
of one year from that date and he continu- 
ed to be a member in the absence of a fresh 
nomination, there being no term fixed by the 
Karya Samiti in nominating Sri Shukla. It 
has also been said that the Hindi version 
of the Act does not provide for annual 
nomination. Sri Shukla was further again 
nominated on 30-7-1969. It has next been 
asserted that there is no Kar Adhikari in 
the Zila Parishad Unnao and that the 
Mukhya Adhikari acts also as the Kar Adhi- 
kari as he is the head of Samanya Vibhag 
including the Kar and Accounts Depart- 
ment. He is, therefore, said to have legally 
been a member of the Chunao Samiti for 
the selection in question and rightly acted as 
a member and secretary. 


5. In the counter of Opposite Par- 
ties Nos. 5 and 6 it is stated that the two 


. posts of revenue inspectors were created and 


not two posts of Kar Nirikshaks and that 
there was a wrong translation of revenue ins- 
pector as Kar Nirikshak. It has also been 
Stated that the minimum qualification for 
Revenue Inspector is now Intermediate 
though it was High School (Exam.) before 
and it has also been stated that there is no 
separate Tax Department in the Unnao Zila 
Parishad. Sri Shukla, Opposite Party No. 4, 
is said to have been rightly entitled to sit as a 
member in the absence of a fresh nomination. 


I have heard the learned counsel 


i 6. 
for both the sides. 


7. A preliminary point has been rais- 
ed by the learned counsel for the Zila Pari- 
shad to the effect that petitioners had a 
remedy in the form of a representation to 
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the commissioner under the proviso to sub- 
section (2) of Section 46 of the Act and not 
having availed of the same, the writ petition 
should not be considered. I find that both 
sides are mistaken in thinking that Section 46 
of the Act applies to the selection and ap- 
pointment to the two posts of Kar Nirik- 
shaks in this writ petition. Section 46 deals 
with the question of employment of the offi- 
‘cers and servants of the erstwhile . District 
Board and Antarim Zila Parishad in a dis- 
trict. It provides that all such officers and 
servants shall become officers and servants 
of the Zila Parishad. It further pro- 
vides how these officers and servants 
shall be fitted in the posts created under 
Section 39 by the Zila Parishad on ‘its 
coming into existence. These posts of Kar 
Nirikshaks were created some years after the 
Zila Parishads were constituted. They were 
accordingly to be filled by the procedure pro- 
vided in Section 39 of the Act and Sec- 
tion 46 of the Act was not applicable to 
the filling of.these posts. The Chunao 
Samiti does not come in the picture in the 
appointments under Section 46, but admit- 
tedly the Chunao Samiti made the selection 
and it is not the case of either party that 
the selection should not have been made by 
the Chunao Samiti. Accordingly, the prelimi- 
nary objection has no merit. At this very 
place it may be said that this finding also 
Tules out one objection of the petitioners, 
namely, that outsiders could not have been 
recruited to these posts unless it was foun 
that suitable persons were not available 
amongst the officers and servants of the erst- 
while District Board or Antarim Zila Pari- 
shad. Such provision is contained in Sec- 
tion 46 only which, as already held, is not 
applicable to the recruitment to the two 
posts of Kar Nirikshaks. 


8. There remains now the question 
whether the Chunao Samiti which made the 
selection was properly constituted or not. 
Under sub-section (4) of Section 39 of the 
Act the work of the Zila Parishad is to be 
carried on in departments. - As to what will 
be the departments and what officers will 
be their heads. is required to be specified by 
rules. ‘The petitioners have not shown that 
there is a Tax Department under a Kar 
Adhikari as its head. In the counter-affida- 
vits it has been asserted that there is no 
separate Tax Department and the Kar and 
Accounts Departments come under the 
General Department of which the head is 
the Mukhya Adhikari. A reference to the 
relevant rules known as U. P. Zila Parishad 
(Heads of Departments) Rules, 1968 how- 
ever brings out that there is a department 
known as the Kar Vibhag, but its head is 
the Mukhya Adhikari. Accordingly the sit- 
ting of the Mukhya Adhikari in the Chunao 
Samiti and -acting its secretary was 
and not illegal. 

9. There remains the question whe- 


ther Sri Kripa Shanker Shukla could rightly 
sit in the Chunao Samiti when he had been 
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d. convenient interpretation will be 


‘yearly nomination 
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nominated on 28-9-1967 and the Chunao 
Samiti sat to make this selection on June, 
1968, while the fresh nomination of Sri 
Shukla took place on 30-7-1969. Clause (b) 
of sub-section (1) of Section 45 of the Act 
specifies a second member of the Chunao 
Samiti as “a member of the Karya Samiti to 
be nominated by the Karya Samiti yearly.” 
The argument of the learned counsel for the 
Petitioners is that these words mean that the 
term of a member nominated by the Karya 
Samiti will come to an end ipso facto on 
the expiry of one year from the date of his 
nomination and if no fresh nomination has 
been made, such member cannot continue to 
be the member of the Chunao Samiti till a 
fresh nomination is made. On the other 
hand, learned counsel for the Zila Parishad 
contends that the words quoted above do 
not prescribe the term of the member nomi- 
nated by the Karya Samiti, but only require 
the Karya Samiti to make a nomination year- 
ly so that if as Jong as the Karya Samiti 
fail to exercise its powers or perform its 
duty to make a fresh nomination, the mem- 
ber already nominated continues to be a 
member. The question arises whether the 


‘term of a member so nominated automati- 


cally comes to an end on the expiry of a 
year. In my view Section 45 of the Act 
does not in so many words fix the term of 
a member nominated by the Karya Samiti, 
but contemplates that the Karya Samiti will 
make a nomination yearly. The proper and 
to hold 
that the direction implied in clause (b) of 
sub-section (1) of Section 45 of the Act for 
is directory, giving a 
power to the Karya Samiti to change the 
nomination year after year. It could not 
do it earlier. There is nothing in the Act 
elsewhere to pin down the term of a mem- 
ber of the Karya Samiti to one year. It is a 
recognised ' method of legislation that even 
where a term is fixed for an office, the in- 
cumbent of an office is required to continue 
in office till the successor is elected or nomi- 
nated so that work may be carried on. Such 
a provision may be express but even where 
it is not express and the circumstances are 
similar, an interpretation in favour of such 
an implied provision will be regarded more 
reasonable than an interpretation which will 
create a hurdle in the functioning of the 
Chunao Samiti. In a Calcutta case cited by 


- the learned counsel for the Zila Parishad, 


namely, Kailash Chandra Dutt v. Jogesh 
Chandra Majumdar, AIR 1928 Cal 868 it 
was held that if the general meeting in which 
the directors. are to be elected is not held, 
the directors elected at the previous general 
meeting would continue in office. The 
learned counsel for the petitioners, on the 
other hand, has cited two cases, one of 
which is of the Calcutta High Court itself, 
namely, in re Hindusthan Co-operative Insu- 
rance Society Ltd, AIR 1961 Cal 443 and 
another of the Bombay High Court, namely, 
Krishnaprasad Jwaladutt Pilani v.. Colaba 
Land and Mills Co. Ltd, AIR 1960 Bom 


1973 


312 in which a contrary View was taken 
in regard to the directors of. companies. It 
was held that if a general meeting was not 
called the directors due to retire by rotation 
at the annual general meeting would still be 
deemed to have vacated their office on the 
last day on which the election would have 
been held. ‘he principle underlying these 
decisions is different. By their own acts in 
not calling a general meeting the directors 
would extend their terms. That would be 
against public policy. The position is not 
the same in the case of nomination by the 
Karya Samiti of its member to act as a 
member of the Chunao Samiti, particularly 
so when no term as in the case of the 
directors of the companies has been prescrib- 
ed for a nominee of the Karya Samiti to 
act as a member of the Chunao Samiti. 


10. In this connection reference may 
be made to Halsbury’s Laws of England, 
Third Edition, Volume 9, last but one para- 
graph of Note 60 at page 35 where it is said 

at :— 


“Where the charter of a 
provides that a particular officer shall be 
chosen annually, it is directory only, and 
must not be construed as terminating the 
office at the end of the year after his 
election; he will continue in office until his 
death or removal or another is elected and 
(G£ necessary) admitted. But the constitution 
of the corporation may expressly provi- 
de for the retirement of the officers at the 
end of the year. So where a new char- 
ter, after abolishing certain old methods, 
establishes a new method œf election to 
corporate office “for one whole year then 
next following. ” the old power of holding 
over is taken away.” 


11. Accordingly, Opposite Party No. 
4 was entitled to act as a member of the 
Chunao Samiti and there was no illegality 
or irregularity in his sitting as a member. 


12. Learned counsel for the Zila 
Parishad bas further argued that Section 98 
sub-section (2) also applies and when two 
of the three members of the Chunao Samiti 
were duly sitting as members, the presence 
of a third member not re-nominated by the 
Karya Samiti would not matter. It is not 
necessary to discuss this argument as it has 
been found that Sri Shukla was duly a mem- 
ber of the Chunao Samiti. 


13. The writ 
dismissed, 


corporation 


_ petition is, therefore, 
but there is no order as to costs. 


Petition dismissed. 
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HARI SWARUP, J. 

Smt. Ram Piyari, Applicant v. Lala 
Ram Narain and others, Opposite Parties. 

Civil Revn. No. 643 of 1970, DJ- 2-1- 

1973, against judgment and order of B. K. 

Kitar Ist Addl. Civil J., Kanpur, D/- 2-3- 


Index Note:— (A) Civil P. C., Order 17, 
Rule 1 2) — Costs of adjournment — Must 
be reasonable. , 

Brief Note:— (A) A direction to pay 
heavy amount (Rs. 300/ not justified by 
costs incurred by other party, as costs, 
amounts to imposition of penalty which is 
not permissible by law. - (Para 3) 

R. N. Bhalla, for Applicant; S. N. 
Varma, A. N. Varma and Bashir Ahmad, 
for Opposite Parties. : 

ORDER :— This revision is directed 
against the order of 2nd March, 1970. 
Along with the revision two orders were 
filed. One is in respect of refusal to per- 
mit, certain documents to be brought on the 
record. The second is an order granting 
adjournment on certain conditions. Learned 
counsel for the petitioner has stated that 
he confines the revision to the second order. 


2, The plaintiff had filed an appli- 
cation supported by an affidavit for adjourn- 
ment of the case so that he may file a revi- 
sion against the order refusing the applica- 
tion for bringing on record certain docu- 
ments. The learned Civil Judge while 
granting the application passed the follow- 
ing order:— 

“Heard. Adjourned to  14-4-70 for 
F.H. on payment of Rupees Three Hundred 
as today’s adjournment costs to be paid by 
12 A.M. on that date, failing which the suit 
shall automatically stand dismissed for de- 
fault and non-prosecution. No more ad- 
journment. Any stay order (certified copy) 
be filed before that date.” ? 

3. It is permissible to grant a con- 
ditional order of adjournment. The condi- 
tion may be about payment of costs. Costs 
normally are such as the other side has in- 
curred, which may be about the diet money, 
etc., to be paid to the witnesses or such 
amounts and the counsel’s fee. Beyond that 
if an amount is awarded it will not be costs. 
Learned Civil Judge bas given no reason 
for directing the payment of Rs. 300/- as 
costs of the adjournment. In the circum- 
stances, the award of ‘such a heavy amount 
is nothing but an imposition in the nature 
of penalty. This inference finds support 
from the further order passed by the learn- 
ed Civil Judge to the effect that on non- 
payment of the amount the suit shall auto- 
matically. stand dismissed for default and 
non-prosecution. It was open to the court 
to refuse the adjournment and to proceed 
with the case or to grant the adjournment 
on payment of reasonable costs. It was 
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not open and, in any case, it was not pro- 
per in the circumstances of the case, to pass 
an order for an automatic dismissal of the 
suit. 

4. _ As the condition imposed by the 
learned Civil Judge is in the nature of 
penalty not permissible by law, the order 


has to go. 
5. In the result, the revision is 
allowed. The order dated 22-3-1970 passed 


on the application for adjournment is set 
aside. The case shall now proceed, and 
shall be decided in accordance with law. 
The parties will bear their own costs. 


Revision allowed. 


AIR 1973 ALLAHABAD 228 (Y 60 C 78) 
(AT LUCKNOW) 
J. M. LAL, J. 

Baljit Singh, Plaintif-Appellant v. T. 
Ranjit Singh, Defendant-Respondent. 

F. C. A. No. 9 of 1969, D/- 12-1-1973, 
against judgment and decree of Govind 
Prasad Srivastava, Civil J., Mohanlalganj, 
Lucknow, D/- 23-12-1968. 

Index Wote: (A) Court-fees Act 
(1570), Sch. M, Art. 17 (vii) (U. P.) — Sub- 
jeetamctier imeapable of valuation. 

Brief Note:-—{A) A plaintif seeking 
modification of a decree for specific per- 
formance passed in his favour by deletion 
of ceriain clauses from the draft sale deed 
is not required to pay ad valorem court-fee. 
AIR 1960 Madh Pra 292, Followed. 

(Para 5) 
Cases Referred: Chronological Paras 
AIR 1960 Madh Pra 292 = 1960 Jab 
LJ 375, Bherodan v. Murlidhar 


Ramkrishna Srivastava, for Appellant; 
Sridhar Misra, M. K. Seth, N. K. Seth and 
K. C. Seth, for Respondent. 


ORDER :— This is a tax reference 
made by the Taxing Officer of this Court 
relating to payment of court-fee on the 
meng oF appeal filed in First Appeal No. 9 
of 1969. 


2. The plaintiff filed a suit for spe- 
cific performance of the contract which was 
decreed by the trial Court on payment of 
Rs. 2,55,000 as sale consideration and the 
defendant-respondent was required to exe- 
cute a sale deed on the terms embodied in 
the draft sale deed submitted on behalf of 
the defendant. Some of these terms were 
opposed on behalf of the plaintiff who alleg- 
ed that it was not necessary, nor was it 
legally permissible to incorporate those 
terms in the sale deed. The objection of 
the plaintiff was, however, overruled by the 
trial Court and the draft sale deed submit- 
ted by the defendant including the disputed 
clauses, was approved by that court. 

3. Feeling aggrieved by that. decree 
the plaintiff filed this appeal in which the 
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relief claimed by him was that the decree 
passed by the trial Court be modified to this 
extent that from the draft sale deed the 
disputed clauses may be deleted, and the 
sale deed may be executed by the defendant 
on the simple draft as submitted on behalf 
of the plaintiff-appellant. 


4. It was contended on behalf of 
the plaintiff-appellant that the subject-mat« 
ter of this appeal was incapable of valua» 
tion and, as such he paid the fixed court- 
fee of Rs. 200 as prescribed by Article 17 
(vii) (d) of Schedule H of Court-fees Act as 
amended in its application to this State. 
The Stamp Reporter and the Taxing Officer 
were however, of opinion that since the 
appeal arose out of a suit for specific per- 
formance of the contract the appeal should 
have been valued in the same manner in 
Which the suit had been valued and ad 
valorem court-fee should have been paid on 
that valuation. It may be stated, for the 
purposes of jurisdiction the appellant has 
valued the appeal at Rs. 2,55,000 but the 
appellant disputes his liability to pay ad 
valorem court-fee on this amount. 


5. Learned counsel for the appel- 
lant contended that he has already obtained 
a decree in his favour for specific perform- 
ance of the contract and he is seekin 
avoidance of that decree. What the appel- 
lant is- objecting to is the incorporation of 
certain clauses in the draft sale deed which 
has been approved by the trial Court. Ob- 
viously such dispute is incapable of valua- 
tion and, as such, it would be governed by 
the residvary Article 17 (vii). A decision of 
the Madhya Pradesh High Court in Bhero- 
dan v. Murlidhar, ATR 1960 Madh Pra 292 
has been cited on behalf of the appellant. 
In that case the plaintiff’s suit for redemp« 
tion was decreed and a preliminary decree 
was passed under which a Commissioner 
was appointed to take accounts. For the 
purposes of taking accounts and determin- 
ing the price of redemption certain direc- 
tions were given to the Commissioner for 
calculating rents and profits of the mortgag- 
ed security. The plaintiff filed an appeal 
objecting to those directions. It was held 
that the subject-matter of the appeal was 
incapable of valuation and the court-feo 
had to be paid under the residuary Article 
17 (vii). I am in respectful agreement with 
this decision. In my opinion, the same 
principle applies to this case also in which 
certain clauses of the draft sale deed, which 
the defendant-respondent has to execute in 
favour of the plaintiff-appellant have been 
objected to by the appellant though other- 
wise the plaintiff accepts the decree passed 
in his favour by the trial Court. 


6. It is, therefore, held that the court- 
fee paid is sufficient and the reference re~ 
jected. 

Reference rejected. 
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AIR 1973 ALLAHABAD 229 (V 60 C 79) 
(LUCKNOW BENCH) 
T. S. MISRA, J. 

Tej Shanker Chaubey, Appellant v. Tej 
Narain Singh and. another, Respondents. 

Second Appeal No. 406 of 1969, DJ- 
10-1-1973, against judgment and decree of 
B. D. Mathur, Dist. J., Lucknow, D/- 3-11- 
1969. 

Index Note-— (A) U. P. (Temporary) 
Control of Rent and Eviction Act 3 of 
1947), Section 3 @ (@) — Suit for eviction 
against tenant and sub-tenamt — Smb-temant 
claiming to be tenant — Burden of proof. 
(X-Ref:— Evidence Act (1872), S. 102). 


`- Brief Note:— (A) In a suit for eviction 
of the’ tenant and the sub-tenant, the sub- 
tenant asserting independent agreement of 
tenacy, must establish it by cogent and con- 
vincing evidence. Mere entries in the elec- 
toral roll is no proof of such tenancy. 
(Para 

Index Note:-— @) Civil P. C. (1998), 
Section 100 — Concurrent finding of fact 
based on evidence cannot be interfered with 
in second appeal. (@ara 2) 


S. C. Mathur, for Appellant; M. S. Kot-. 


© wal, for Respondents. 

JUDGMENT :— This is an appeal by 
defendant No. 2 arising out of a suit filed 
by the respondent No. 1 against the respon- 
dent No. 2 for ejectment of the defendants 
from the accommodation in question and 
for recovery of arrears of rent and damages. 
The plaintiff had alleged that the defendant 
No. 2 was a sub-tenant and that the defen- 
dant No. 1 had committed a default within 
the meaning of Section 3 (1) (a) of the 
U. P. Act IM of 1947 in payment of arrears 
of rent for more than three months after 
the service of notice of demand on him. 
He had also alleged that the defendant No. 
1 had illegally and without the consent and 
permission sublet a portion of the accom- 
modation in question to the defendant No. 
2. On these two grounds he claimed a 
right to file a suit for eviction of the defen- 
dant after termination of the tenancy by 
serving a notice under Section 106 of the 
Transfer of Property Act. Both the defen- 
dants contested the suit and filed a separate 
© Written statement. para. 10 of the writ- 
ten statement of defendant No. 1 it was 
alleged that he allowed defendant No. 2 to 
occupy a portion of the ground floor of the 
house in dispute with effect from 1-5-1962 
as a licensee with the consent and permis- 
sion of the plaintiff’s father. In para. I of 
the written statement it was alleged that 
after some time it was agreed between the 
defendant No. 1 and the defendant No. 2 
that the latter would pay a sum of Rs. 25/- 
p.m. by way of rent to the defendant No. 1 
for use and occupation of the portion occu- 
pied by him. In his written statement the 
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defendant No. 2 pleaded that he took the 
lower portion of the house in question on 
15th December, 1960 from the plaintiff on 
monthly rent of Rs. 30/-. It was further 
alleged that he was a tenant of the plaintiff 
and was paying the rent regularly to him. 
He also alleged that he did not even see 
Ram Roop Pandey defendant No. 1 and 
did not know him hence the question of 
sub-tenancy did not arise. In para. 20 of 
the written statement he has asserted that 
he was not the sub-tenant of Ram Roop 
Pandey. In para. 23 of the written state- 
ment it was alleged that the suit of the 
plaintiff for ejectment against him was bad 
as his tenancy had not been terminated in 
accordance with law. The trial Court found 
that the defendant No. 1 had committed the 
default in making payment of rent and the 
defendant No. 2 was not the tenant of the 
plaintiff as alleged by him. It also held 
that the lower portion of the house in dis- 
pute was sublet to the defendant No. 2 at 
the rate of Rs. 25/- p.m. by the defendant 
No. 1. The trial Court, therefore, decreed 
the suit as prayed. On appeal by the de- 
fendant No. 2 the finding recorded by the 
trial Court to the effect that the defendant 
No. 2 was the sub-tenant of the defendant 
No. 1 was upheld. The appellate Court 
also confirmed the finding of the trial Court 
that the defendant No. 2 was not the ten- 
ant of the plaintiff. On these findings the 
decree passed by the trial Court was con ` 
firmed and the appeal was dismissed. Ag- 
grieved, the defenadnt No. 2 has now come 
to this court in second appeal. 


2. The learned counsel for the ap- 
pellant urged that the appellate Court below 
did not properly consider the electoral rolls 
filed by the defendant No. 2 in the case 
which established beyond doubt that the 
defendant No.2 had been in occupa- 
tion of the ground floor accommoda- 
tion since 15th December, 1960 as alleged 
by him. It was urged that as the name of 
the defendant No. 2 appeared in the electo- 
ral rolls prepared in the year 1962, it was 
established that the defendant No. 2 had 
been in occupation of the ground floor ac- 
commodation prior to the year, 1963 and 
not with effect from December, 1963 as 
alleged ‘by the plaintiff in para. 4 of the 
plaint. On the basis of this circumstance 
it was argued that the contention of the 
defendant No. 2 that he was a tenant-in- 
sub-tenant 
of the defendant No. 1 should -have been 
accepted. In order to appreciate this con- 
tention it is necessary to refer to the plead- 
ings of the parties. In para. 4 of the plaint 
the plaintiff had averred that the defendant 
No. 1 had sublet the lower portion of the 
house in question to the defendant No. 2 
sometime in December, 1963. In paras. 10 
and 11 of the written statement the defen- 
dant No. 1 had stated that he had allowed 
the defendant No. 2 to occupy the ground 
floor accommodation as his licensee with 
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effect from Ist May, 1962 whereas in para. 
11 of his written statement the defendant 
No. 2 had contended that he came to occupy 
the lower portion of the said house on 15th 
December, 1960 as a tenant of the plaintiff 
at a monthly rent of Rs. 30/- pm. The 
defendant No. 1 had further pleaded that 
he had allowed the defendant No. 2 to 
occupy this accommodation with the con- 
sent of the plaintiff whereas the defendant 
No. 2 pleaded that he was not the sub-ten- 
ant of the defendant No. 1. On the cons 
trary, be asserted that he was the tenant-in- 
chief of the lower portion of the said house 
having a direct relationship with the plain- 
tiff as a tenant and landlord. Thus, the 
plaintiff as well as the defendants Nos. 1 
and 2 set up different cases. 
averments made by the defendants Nos. 1 
and 2 at least one fact is clear that the 
defendant No. 2 was in occupation of the 
ground floor accommodation. The plaintiff 
alleged that the occupation by the defendant 
No. 2 was not with his consent whereas the 
defendant No. 2 contended that there was 
an agreement of tenancy between him and 
the plaintiff as a result of which he became 
the tenant of the accommodation thereof 
until his tenancy was properly determined. 
The burden to prove the agreement of ten- 
ancy obviously, therefore, lay on the defen- 
dant No. 2. He had to establish by the 
cogent and convincing evidence that there 
did take place between him and the plain- 
tiff agreement to let out the accommodation 
in question to him. In support of his con- 
tention he examined himself and Nand 
Kishore. He also filed the electoral rolls 
for the year 1961 in which his name appear- 
ed as an occupant of a portion of the house 
in question. The electoral roll for 1961 by 
itself would however not prove the factum 
of tenancy. It merely established the occu- 
pation of the house in question by the de- 
fendant No. 2 in the year 1961. The agree- 
ment was yet to be proved. There is no 
documentary evidence to prove that agree~ 
ment. The oral evidence adduced by him 
consisted of his own statement as well as 
the statement of Nand Kishore. The appel- 
late Court below did not place reliance on 
the statement of Nand Kishore on the 
ground that he had friendly relation with 
the defendant No. 2. The statement of the 
defendant No. ‘2 could also not be relied 
upon being the statement of an interested 
person. The appellate Court also observ- 
ed that the oral evidence adduced on behalf 
of the defendant No. 2 was not supported 
by the circumstances and probabilities and 
for that it considered two circumstances, 
namely, the absence of the rent note as well 
as the rent receipts. It also observed that 
the evidence of the plaintiff was reliable in 
preference to the evidence adduced on be- 
half of the defendant No. 2. In regard to 
the entries in the electoral rolls filed by the 
defendant No. 2 it was observed that the 
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was not recorded would not lead to the 
conclusion that the defendant No. 1 was 
not the tenant of the house in question. 
The defendant No. 1 was the tenant not 
only of the lower portion of the house in 
question but also of the accommodation on 
the upper storey. Hence the absence of his 
name in the electoral roll would not mean 
that he had ceased to be the tenant of the 
house in question or that the defendant No. 
2 had entered into an agreement of tenancy 
with the plaintiff. The appellate Court be- 
low was correct in observing that the ten- 
ancy should be deemed to have continued 
unless there was surrender by the defendant ` 
No. 1. On the appreciation of the evi- 
dence on record both the courts below had 
Iecorded a concurrent finding of fact that 
the defendant No. 2 was not the tenant-in- 
chief of the plaintiff. This finding is based 
on evidence and I find no reason to inter- 
fere with the same in the second appeal. 
No other point was urged. 


_ 3 (In the result, the appeal fails and 
is, accordingly, dismissed with costs. 
: Appeal dismissed. 
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M/s. Kotak & Co. and others, Opposite 
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Index Note:— (A) Civil P. C. (1998), 
Section 73 (3) — Priority of debts dae to 
Government — No order of rateable dis- 
tribution umder Section 73 (1) prejudicial to 
the priority right of Government could be 
passed im view of Section 73 (3). @ara 4) 


Brief Note:— (A) The fact that some 
of the claims due to the Government were 
brought to the court’s notice subsequent to 
the order of rateable` distribution did not 
affect the Court’s power to review its order 
and to pass another order in the light of 
sub-section (3) of Section 73 having regard 
to the total dues of the State against the 
judgment-debtor. If the Court did not re- 
View and recall its earlier order then it 
would be acting in derogation of the provi- 
sion contained in Section 73 (3). AIR 1922 -` 
Mad 31 and ATR 1956 Cal 23, Explained 
and Distinguished; AIR: 1957 Bom 91, Rel. 
on. (Para 4) 

The State need not obtain a decree be- 
fore pressing its claim for payment of dues 
before an executing Court under Section 73. 
AIR 1935 Lah 319 (2) and AIR 1961 Punj 
292, held no longer good law in view of 
AIR 1965 SC 1061 and AIR 1938 Mad 360 
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AIR 1965 SC 1061 = 1965-2 SCR _ 289, 
Builders Supply Corporation v. Union 
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AIR 1961 Punj 292 = ILR (1960) 1 
Punj 809, Excise and Taxation Offi- 
cer v. Gauri Mal Butail Trust 
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AIR 1938 Mad 360 = 1938-1 Mad LJ 
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come-tax Officer, Madura 4,5 
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826, Oudh Commercial Bank Ltd v. 
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Official Receiver v. Venkatarama 3, 4 


B. D. Agarwala, for Applicant, V. K. 
Gupta, for Opposite Parties. | 

ORDER: This petition in revision has 
been filed by the State and arises from an 
order dated 3-7-1969 passed by the Additional 
Civil Judge, Aligarh in the following circum- 
stances. 


2. Myjs. Kotak and Co. opposite 
party No. 1 and M/s. Gannon Dunkerley 
and Co. Ltd., opposite party No. 2 obtained 
decrees in the sum of Rs. 16,812/- and odd 
and Rs. 8198/- and odd against the firm 
Ramchand Spinning and Weaving Mills, 
Hathras, opposite party No. 3. Both the 
decree-holders put their decrees into execu- 
tion. On 21-9-1962 opposite party No. 2 
moved an application which purported to 
be under Section 73 (1) of the Code of 
Civil Procedure claiming rateable distribu- 
tion of the assets of the judgment-debtor 
held by the Court. It may be mentioned 
here that in execution of their decree M/s. 
Kotak and Co., got the Mills buildings, 
machinery and other assets belonging to the 
judgment-debtor, opposite party No. 3 sold 
for Rs. 2,45,000/-. One-fourth of this sale 
amount was deposited in Court by the pur- 
chaser and the remaining three-fourths was 
deposited subsequently i.e. between 24th’ and 
25th September, 1952. On 22-9-1962 the 
Court allowed the application for rateable 
distribution by the following order: 

r “Allowed rateable distribution as pray- 
e 7 


On 15-7-1962 a letter had been received by 
the Court from the Sub-Divisional Officer, 
Hathras along with a warrant of attach- 
ment stating that a sum of Rs. 1,09,536.35 P. 
was due to the State from the said judg- 
ment-debtor, opposite party No. 3, on ac- 
count of sales tax, income-tax, Employees* 
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State Insurance dues and Employees’ Pro- 
vident Fund. It was prayed that 
amount may be ordered to be paid out of 
assets of the judgment-debtor held by the 
Court. This letter, it may be noted, was 
received before passing of the order of 
rateable distribution on 22-9-1962. Some 
further letters were received from the vari- 
ous officers of the State after 22-9-1962, put- 
ting out certain further claims of dues for 
the State against the said judgment-debtor. 
The total of these claims put out for the 
State through the various letters received 
from 15-9-1962 to 29-8-1967 aggregated to 
a sum of Rs. 2,58,272.52P. against M/s. 
Ramchand Spinning and Weaving Mills, 
Hathras, opposite party No. 3. The decree- 
holders filed objections resisting the claim 
of the State to priority on a-number of 
grounds. ! 

3. The Additional Civil Judge main- 
tained his order of rateable distribution dat- 
ed 22-9-1962 on the ground that by the 
time of the passing of that order the claim 
of the State before the Court was only for 
a sum of Rs. 1,09,536/- and odd against 
opposite party No. 3 which could be satis- 
fied even after the amounts ordered to be 
distributed to the decree-holders by the said 
order had been paid. Learned lower Court 
placed reliance upon a case of the Madras 
High Court: Official Receiver v. Venkata- 
rama, AIR 1922 Mad 31 and a case of the 
Calcutta High Court, Basanta Kumar v. 
Panchu Gopal, AIR 1956 Cal 23 in sup- 
port of its view that the claims over Rupees 
1,09,536/- and odd having been put forward 
for the State subsequent to the passing of 
the order. of rateable distribution the assets 
of the judgment-debtor, opposite party No. 
3 could not be deemed to be in the hands 
of the Court as the decree-holders had be- 
come entitled to receive them under the 
order of rateable distribution. Therefore, the 
claim of the State for dues of Rupees 
1,09,536.55 P. could not be considered and 
on the view that in any case claim of the 
State to the tune of Rs. 1,86,616.35 P. could 
be satisfied even after dues to the decree- 
holders were paid to the tune of about 
Rupees 30,000, the full claim of the State 
for Rs. 2,58,277.52 P. could not be allowed. 

4. I have heard arguments of the 
Standing Counsel and Sri V. K. Gupta ap- 
pearing for the judgment:debtor opposite 
party. After hearing arguments of the 
learned counsel I am of the opinion that 
this revision is entitled to succeed. Section 


73 (1) of the Code of Civil Procedure is in 
these terms: 


“Where assets are held by a Court and 
more persons than one have, before the re- 
ceipt of such assets, made application to the 
Court for the execution of decree for the 
payment of money passed against the same 
judgment-debtor (and have not obtained 
satisfaction thereof, the assets, after deduct- 
ing the costs of realisation, shall be rateably 

buted among all such persons.” 


` 
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Then there is sub-section (3) of Section 73 
in the following terms: 

_. “Nothing in this section affects any 
right of the Government.” 


It is urged by the learned Standing Counsel 
that dues of Government must in view of 
‘sub-section (3) receive priority over the dues 
of private creditors of the same decree. This 
contention is well founded on authority. In 
the case of Collector of Aurangabad v. Cen- 
tral Bank of India, AIR 1967 SC 1831 the 
Supreme‘ Court considered the question 
whether the appellants were entitled to claim 
priority towards payment of sales tax dues 
according to the Common Law doctrine of 
“priority of Crown debts” and observed that 
the Common Law doctrine was evolved in 
the English Law as part of the Crown pre- 
rogative and cited with approval the view 
expressed by a Full Bench of the Madras 
High Court in Manickam Chettiar’ v. In- 
come-tax Officer, Madura, AIR 1938 Mad 
.360 in which it was held that the income- 
tax debt had priority over private debts and 
the Court had inherent power to make an 
order for payment of moneys due to the 
Crown, and referred to their own decision 
in the case of Builders Supply Corporation 
v. Union of India, AIR 1965 SC 1061 in 
which it was held that the Government of 
India was entitled to claim priority for 
arrears of income-tax due to it from a citi- 
zen over debts from him to unsecured credi- 
tors and that the English Common Law 
doctrine of the priority of Crown debts has 
been given judicial recognition in the terri- 
tory known as ‘British India’ prior to 1950 
in regard to the recovery of tax dues in 
priority to other private debts of the tax- 
payer. It was pointed out, therefore, that 
the English Common Law doctrine having 
been incorporated into Indian Law, was a 
law in force in the territory of India and by 
virtue of Article 372 (1) of the Constitution 
of India, it continued to be in force in India 
until it was validly altered, repealed or 
amended. This being the law, in view of 
sub-section (3) of Section 73, no order of 
rateable distribution can be passed under 
sub-section (1) of Section 73 which may 
affect this right of Government to claim 
priority in respect of payment of its dues 
against the judgment-debtor against the 
competing claims of unsecured decree-hold- 
ers. Sub-section (3) of Section 73 of the 
Code of Civil Procedure is, therefore, in 
the nature of a proviso to Section 73 and 
imposes a limitation on the exercise of 
power by the Court in the matter of rate- 
able distribution of assets. In view of this 
limitation on its power the Court will refuse 
to pass an order of rateable distribution 
under sub-section (1) of Section 73 if it is 
brought to its notice that certain State dues 
are outstanding against the judgment-debtor 
and the State’s right to a priority of pay- 
ment in respect of those dues may be affect- 
ed by an order of rateable distribution. 
For if in respect of this statutory protection 
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which is given to the right of Government 
to priority of payment by sub-section (3) 
an order of rateable distribution is passed 
in favour of decree-holders under sub-sec~ 
tion (1) of Section 73, which has the effect 
of causing prejudice to this right of Gov- 
ernment, then such an order will not take 
effect and Courts will refuse to pass. an 
order which cannot be enforced in law. 


The learned Civil Judge appears to have 
lost sight of the provision contained in sub- 
section (3) of Section 73 of the Code . of 
Civil Procedure while deciding the claim of 
the State against M/s. Ramchand Spinning 
and Weaving Mills, Hathras, opposite party 
No. 3, which totalled Rs. 2,58,277.52 P. The 
fact that claims beyond Rs. 1,86,616.35 P. 
were brought to the. Court’s notice subse- 
quent to passing of the order of rateable 
distribution did not affect the Court’s 
power to review its order of 22-9-1962 and 
to pass another order in the light of sub- 
section (3) of Section 73 having regard to 
the total dues of the State against the Mills, 
Opposite party No. 3. The material fact is 
that by the time of passing of the impugn- 
ed order on 3-7-1969 the sale proceeds had 
not been actually distributed among the 
decree-holders pursuant to the order of 22- 
9-1962. The sale proceeds were held by 
the Court and the Court controlled them. 
There was no legal impediment in reviewing 
the order of 22-9-1962 after full claims of 
the State totalling Rs. 2,58,277.52 P. had 
been brought to the Court’s notice. If the 
Court did not review and recall its earlier 
order of 22-9-1962 then it would be acting 
in derogation of the provision contained in 
sub-section (3) of Section 73. The order of]. 
22-9-1962 in view of that provision cannot 
affect the right of priority of payment to 
the State in respect of its entire dues and 
any order in disregard of the protection 
given to the State would be contrary to sub- 
section (3) of Section 73 and, therefore. 
illegal. ; 

In none of the Madras and Calcutta 
cases relied upon by the learned Civil Judge 
the force and effect of sub-section (3) of 
Section 73 was considered. The only point 
decided in ATR 1922 Mad 31 (supra) and 
AIR 1956 Cal 23 (supra) was that after the 
order of rateable distribution is passed the 
money in the hands of the Court which has 
to be: distributed to the decree-holders can 
no longer be treated as money belonging to 
the judgment-debtor. In AIR 1922 Mad 31 
an -order of rateable distribution was passed 
in favour of certain decree-holders more 
than six years before insolvency of the 
judgment-debtor and the decree-holders 
were prevented from drawing out the sums 
to which they were entitled by reason of 
litigation instituted by the creditors. The 
question arose whether the Official Receiver 
appointed by the Insolvency Court had any 
right to this money. It is in this connec- 
tion that it was held that from the time of 
the order of rateable distribution the money 
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must be treated as belonging not to the 
judgment-debtor ‘but. to the decree-holder in 
Whose favour the order of rateable distribu- 
tion was passed. It was not a case where 
the State had put forward a claim for its 
dues and the Court may have been called 
upon to decide whether in view of sub-sec- 
tion (3) of Section 73 the claim of the State 
must be ‘accepted notwithstanding the pass- 
ing of the order of rateable distribution. 
In the Calcutta case an order of rate- 
able distribution was passed but before the 
amount could be distributed to the decree- 
holder a letter was received from the Certi- 
ficate Officer requesting the Court not to 
make any payment and subsequently a 
notice of attachment was also received from 
the Certificate Officer withholding payment 
of specified amount until further orders of 
the Court. In respect of this an order was, 
passed by the Court on 18-11-1954 making 
an apportionment of the amount to be dis- 
tributed rateably between the decree-holders. 


The Court below took the. view that as a° 


result of the notice of attachment the 
money could not be paid to any decree- 
holder and held that the claim of the State 
of West Bengal was entitled to priority. 
This order of the lower court was challeng- 
ed before the Calcutta High Court. In de- 
ciding this question their Lordships appear 
to have concentrated solely on the question 
as to whether effect could be given to the 
notice of attachment after the order of rate- 
able distribution had already been passed 
and in deciding as to whether the notice of 
attachment could be enforced, the view was 
expressed that after the order - of tateable 
distribution the money, though in the hands 
of the Court, could not be regarded as 
money of the judgment-debtor and, there- 
fore, the attachment could not take effect. 
Their Lordships did not address themselves 
to the effect of sub-section (3) of Section 73. 
Indeed they left that question open by ob- 
serving: 

“The question of priority of the State’s 
ra does not, therefore, fall to be decid- 
ed.” . 

These two authorities, therefore, pro- 
vide no assistance in the decision of the 
main question whether any order of rate- 
able distribution could be legally passed in 
view of sub-section (3) of Section 73 when 
the State had put forward a claim for dues 
to the tune of Rs. 2,58,277/- and odd before 
the sale proceeds had actually heen distri- 
buted to the decree-holders in accordance 
with the order of rateable distribution pass- 
ed earlier. I am clearly of the view that no 
order of rateable distribution prejudicial to 
the right of Government to priority of pay- 
ment could be passed under law in view of 
sub-section (3) of Section 73 when the 
money was in the hands of the Court and 
was not distributed to the decree-holders. 
In view of sub-section (3) of Section 73 it 
is not necessary at all to enter into the 
question whether this money should be 
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treated as money belonging to the judgment- 
debtor or the decree-holder. In the case of 
Income-tax Officer v. Chandanbai, AIR 
1957 Bom 91 similar question arose. On 
9-12-1954 the Court passed an order of 
rateable distribution of sale proceeds of 
assets belonging to the judgment-debtor in 
favour of certain decree-holders. After this 
date an application was filed by the Income- 
tax Officer, claiming payment of certain 
dues out of the sale proceeds. This claim 
was upheld and the following observations 
which have relevance were made in para. 2 
of the report: 

“Now there can be no doubt that on a 
competition between private unsecured cre- 
ditors and the State, the claim of the State 
to payment of a debt due to it prevails, 
Therefore, the amount in dispute having 
been realised in execution proceedings by 
sale of the property moveable and immove- 
able belonging to the jiudgment-debtor, if 
the proceeds were held by the Court on be- 
half of the judgment-debtor the State must 
have priority for its claim over unsecured 
creditors.” 

5. The only other point urged by 
learned. counsel for the opposite party which 
remains to be noticed is this: Learned 
counsel urged that no claim of the State in 
respect of its dues could be considered by 
the Court under Section 73 of the Code of 
Civil Procedure unless the State had obtain- 
ed a court decree and for this learned coun- 
sel relied on two cases; Oudh Commercial 
Bank Ltd. v. Secy. of State, AIR 1935 Lah 
319 and Excise and Taxation Officer v. 
Gauri Mal Butail Trust, AIR 1961 Punj 
292. In the Punjab case the High Court ex- 
pressed the view that Section 73 does not 
apply where the State without obtaining 
any decree or taking any steps authorised 
by the Statuté for the realisation of its dues 
from the. judgment-debtor on account of 
property tax under the Punjab Urban Im- 
movable Property Act, 1940 makes an ap- 
plication for payment of its dues out of the 
amount lying with the Court. In AIR 1935 
Lah 319 (2) (supra) the Lahore High Court 
also expressed the view that the executing 
Court cannot entertain claim on behalf of 
Government in the absence of decree in 
support of it. These authorities no longer 
propound good law in view of a Suvreme 
Court decision in the case of AIR 1965 SC 
1061. In that case the Supreme Court cited 
with approval decision of the Full Bench 
of the Madras High Court in AIR 1938 
Mad 360 to the effect that the income-tax 
debt has priority over private debts and 
that the Court had inherent power to make 
an order on the application for payment of 
moneys due to the Crown. The court fur- 
ther held that it was also not necessary for 
the Crown to obtain a decree against an 
assessee or to effect an attachment before 
making such an application. The Court 
cited also with approval decision of the 
Bombay High Court in Bank of India v. 
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John Bowman, AIR 1955 Bom 305 in 
which case Chagla, C. J. observed that the 
priority given to the Crown is not on the 
basis of its debt being a judgment-debt or 
a debt arising out of statute but the princi- 
ple is that if the debts are of equal degree 
and the Crown and the subject are equal, 
the Crown’s right will prevail over that of 
the subject. I, therefore, reject this argu- 
ment and hold that the State need not ob- 
tain a decree before pressing its claim for 
payment of dues before an executing court 
under Section 73 of the Code of Civil Pro- 
cedure, 

6 On the view that the Court was 
bound to give priority to the State claim 
for Rs. 2 lacs and odd under sub-section (3) 
of Section 73 it is clearly a case where the 
lower court failed to exercise jurisdiction 
vested in it by law and, therefore, the im- 
pugned order is revisable under Section 
115 of the Code of Civil Procedure. Fon 
the foregoing reasons the order dated 3-7- 
1969 is liable to be ‘set aside as also the 
or of rateable distribution dated 22-9- 


7. Accordingly the revision is allow- 
ed and the orders of the Additional Civil 
Judge dated 3-7-1969 and 22-9-1962 are set 
aside. The executing court is directed to 
order payment of the entire sale proceeds 
of the assets of Messrs. Ramchand Spinning 
and Weaving Mills lying with it in satisfac- 
tion of the claim of the State Government. 
Parties to bear their own costs. 


Revision allowed. 


AIR 1973 ALLAHABAD 234 (V 60 C 81) 
(LUCKNOW BENCH) 
T. S. MISRA, J. 

Shyam Lal, Appellant v. Shyam Narain 
and others, Respondents. 

Second Appeal No. 482 of 1962, DJ- 
2-1-1973, against judgment and decree pass- 
ed by P. K. Banerji, Dist. J., Gonda, Dj- 
9-4-1962. 

Index Note:— (A) Deed — Construc- 
tion — Surrounding circumstances — Sub- 
sequent conduct of the parties. (X-Ref:— 
Evidence Act, S. ‘92). : : 


Brief Note:— (A) Evidence of contem- 
poraneous conduct is always admissible as 
a surrounding circumstance but evidence of 
subsequent conduct of the parties is inad- 
tmissible. AIR 1960 SC 301, Followed. 

(Para 4) 

Index Note:-— (8) T. P. Act, S. 58 © 
—- Mortgage by conditional sale or sale 
with a condition of repurchase. 

Brief Note:— (B) Where by a docu- 
ment the executant conveyed certain pro- 
perty absolutely to the purchaser and the 
document did not impose any obligation on 
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the part of the vendor but gave him only 
an option to recover the property on pay- 
ment of the price but the document did no 
create any relationship of debtor and credi- 
tor and neither was there any stipulation of 
payment of interest nor that the property 
was given by way of security for any loan, 
the transaction evidenced by the document 
was not a mortgage by conditional sale but 
an outright sale. AIR 1954 SC 345, Fol- 
lowed. (Paras 4, 5) 
Cases Referred: Chronological Paras 
AIR 1960 SC 301 = 1960-2 SCR 117, 

Bhaskar Waman v. Shriùarayan 

Rambilas 
ATR 1954 SC 345 = 1955 SCR 174, 

Chunchun Jha v. Ebadat Ali 

S. C. Das, for Appellant; B. R. Gir, for 
Respondents. 
JUDGMENT:— This is an appeal by 

defendant No. 4. It arises out of a suit for 


‚redemption of half share in the property in 


question on payment of Rs. 500/-. The 
material facts are as follows. The property 


~in question was owned by two brothers 


Bhageu and Buddhoo. On 20-6-1910 the 
sons of Bhaggu and Buddhoo executed a 
deed for Rs. 1,000/- in favour of Sukhdeo 
Prasad. Again, on 17-2-1916 the three 
sons of Bhaggu sold the property to Sukh- 
deo Pande and Sakatram defendant No. 1. 
Sukhdeo Paride is now dead and his sons 
are defendants Nos. 2 and 3. On 5-11-1959 
Shyam Lal, the present appellant got the 
property in question by an exchange from de- 
fendants Nos. 1, 2 and 3. It appears that 
on 27-11-1959 Ashgar and Hafiz sons of 
Kallu, Ishaq son of Buddhoo and Abdul 
Karim son of Rahim Baksh sold their share 
of the equity of redemption in half the shop 
in favour of Ram Lakhan. On 6-2-1960 
Ram Lakhan obtained a sale deed from Idris 
in respect of his share of equity of redemp- 
tion. Thereafter Ram Lakhan filed the suit, 
which has given rise to the present appeal, 
for redemption of the half share in the pro- 
perty in question. This suit was contested 
only by defendant No. 4, the appellant, on 
a variety of grounds. The trial court found 
that the document dated 20-6-1910 was a 
mortgage deed and the plaintiff had a right 
to redeem half of the property. It accord- 
ingly decreed the suit. Against that deci- 
sion Shyam Lal filed an appeal. 


2. It appears that before the appel- 
late court below only one point was pressed, 
namely, that the document dated 20-6-1910 
was not properly construed inasmuch as it 
was an outright sale and not a mortgage by 
conditional sale. This contention did not find 
favour with the appellate court below and the 
appeal was dismissed. Aggrieved, Shyamlal 
has now come to this Court in second ap- 
peal 

3. Learned counsel appearing for the 
appellant submitted that the document dated 
20-6-1910, Ext. 1, was a sale deed and was 
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not a deed of mortgage by a conditional 
sale. 


4, In construing a document the 
fundamental rule is to ascertain the intention 
from the words used therein. If the words 
are plain and unambiguous they must | 
the light of the evidence of surrounding cir- 
cumstances be given their true legal effect. 
If there is ambiguity in the language employ- 
ed, the intention may be ascertained from 
_the contents of the deed with such extrinsic 

evidence as may by law be permitted to be 

adduced to show in what manner the langu- 
age of the deed was related to existing facts. 
Evidence of contemporaneous conduct is al- 
ways admissible as a surrounding circum- 
stance; but evidence of subsequent conduct 
of the parties is inadmissible. (See Bhaskar 
Waman v. Shrinarayan Rambilas, ATR 1960 
SC 301). The plaintiff had contended that 
the transaction in question was a mortgage 
by conditional sale whereas the appellant 
had contended that it was an outright sale 
subject to a condition of reconveyance of 
the property in favour of the vendors. Such 
a question is undoubtedly a vexed one and 
has got to be decided on its own facts. In 
the instant case, it was stipulated in the 
document, Ex. A-1, that the property in 
question was sold for a sum of Rs. 1,000/- 
and possession thereof was delivered to the 
purchaser on the condition that if within a 
period of 10 years commencing from the 
date of the execution of the document the 
principal amount was paid to the purchaser 
by the vendors the possession of the said 
property would be restored to the vendors 
otherwise the document would be a sale deed. 
Jt was urged that by the terms contained in 
the document no relationship of the debtor 
and the creditor was created and that the 
property in question was not given by way 
of security for any debt and as such the 
transaction was not a mortgage by condi- 
tional sale but was an outright sale. In the 
case of Chunchun Jha v. Ebadat Ali, AIR 
1954 SC 345, the Supreme Court laid down 
that prima facie an absolute conveyance, 
containing nothing to show that the relation 
of debtor and creditor is to exist between 
the parties, does not cease to be an absolute 
conveyance and become a mortgage merely 
because the vendor stipulates that he shall 
have a right to repurchase. In every such 
case the question is, what upon a fair con- 
struction, is the meaning of the instruments. 
The document Ext. A-1 obviously does not 
create any relationship of debtor and credi- 
tor. There is also no stipulation of payment 
of any interest nor is there any provision to 
the effect that the property in question was 
being given by way of security for any loan. 

that document, the executants thereof 
conveyed the said property absolutely to the. 
purchaser. The document nowhere imposes 
any obligation on the part of the vendors to 
recover the property on payment of the price 
but gives them only an option to do so. It 
was argued on behalf of the respondents 
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that the vendors had reserved to themselves 
the right to purchase the property and no 
right in that “respect ‘was given to the pur- 
chaser to enforce that obligation. This argu- 
ment in fact supports the appellant. As indi- 
cated above the stipulation in the document 
merely gaye an option to the vendors to pur- 
chase the property but it did not impose any 
obligation on the vendors to recover the pro- 
perty on payment of the principal sum of 
Rs. 1,000/-. Whe parties did not lead any 
oral evidence to prove the intention of the 
parties to that document. There is also no 
evidence on record pertaining to the con- 
temporaneous ‘conduct of the parties. The 
court below however placed reliance on the 
subsequent conduct of the parties, namely, the 
execution of the other two documents of 27-11- 
1959 and 6-2-1960 in-coming to the conclu- 
sion that the transaction of 20-6-1910 was a 
mortgage by conditional sale. This evidence 
was however, inadmissible and could not be 
looked into. (See AIR 1960 SC 301). 

_ §.° Yhe court below also placed reli- 
ance on the fact that a substantial property 
had been conveyed by the document of 
20-6-1910 for a paltry sum of Rs. 1,000/-. It 
was observed by the appellate court below 
that for such a small price such a substan- 
tial property could not be intended to be 
sold. This observation of the court below 
is not based on any evidence on record. The 
parties did not lead any evidence to prove 
the actual value of the property in question 
on 20-6-1910. The finding of the court be- 
low in that behalf is obviously based on con- 
jectures and surmises. The courts below 
were, therefore, not correct in holding that 
the transaction evidenced by Ext. 1 was a 
mortgage and that the plaintiff had the right 
to redeem the share of property of which 
he allegedly owned the equity of redemption. 


6. In the result the appeal is allow- 
ed, the decree passed by the court below is 
set aside and the suit is dismissed. The ap- 
pellant is entitled to his costs here and in the 


courts below. 
Appeal allowed. 
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K. B. ASTHANA, J.. 

Haji Kutubuddin, Appellant v. Allah 
Banda, Respondent. 

Special Appeal No. 2573 of 1965, D/- 
8-12-1972, against judgment and decree of 
G. C. Mogha, ist Addl. Civil J., Meerut, D/- 
20-5-1965. 

Index Note:— (A) Civil P. C. (1908), 
Order 26, Rule 10 — Value of report of 
Commissioner, : 

Brief Note:— (A) Even if Commissioner 
was examined as a witness, the Court has 
discretion to take or not to take into consi- 
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deration the report of the Commissioner in 
respect of a disputed fact after considering 
the objections against it. AIR 1963 All 413 
and AIR 1940 PC 3, Distinguished. 


(Para 2) 


Cases Referred: Chronological Paras 

AIR 1963 All 413 = 1963 All WR 
(HC) 518, Shiv Sahai v. -Har 
Nandan 

AIR 1940 PC 3 = 1940 All LJ 70, 
Chandan Mull v. Chiman Lal 


S. C. Asthana, for Appellant; 
Rajvanshi, for Respondent. 


JUDGMENT:— This appeal is con- 
cluded by a finding of fact. The only argu- 
ment raised in support of the appeal by the 
learned counsel for. the plaintiff appellant 
was that the court below erroneously reject- 
ed from consideration the report of the 
Commissioner which was relied upon by the 
court of first instance. The  plainti 

sued for recovery of a sum of Rs. 1,100/- as 
damages for breach of contract committed 
by the defendant. Timber of twenty eight 
mango trees including the roots was sold by 
the defendant to the plaintiff. It was fur- 
ther agreed that the defendant will uproot 
the trees and make available the timber and 
roots on payment of agreed price plus the 
labour charges and the plaintiff would trans- 
port the same in truck in specified lots. It 
was also agreed that in case the specified 
lots were not ready to be transported at 
any time when the trucks of the plaintiff 
came to the spot, then the defendant would 
be liable for the truck hire also. It was 
alleged by the plaintiff in his plaint that 
the defendant only felled down  twentyfive 
trees, kept back the roots of five trees and 
did not keep the specified quantity of tim- 
ber ready for transport when the plaintifi’s 
truck reached the spot. On this account 
the plaintiff claimed Rs. 1,100/- as damages, 
namely, price of uncut trees, five roots and 
hire charges for the truck. The plaint was 
presented in court on 26-11-1962. A lawyer 
Commissioner was appointed on 28-11-1962 
to go to the spot and make a local inspec- 
tion. On 1-12-1962 the Commissioner filed a 
report to the effect that twentyfive trees had 
been cut, roots of five trees had not been 
taken out and three trees were still standing. 
The Commissioner also noted in his report 
that the defendant was present when he went 
for local inspection. On 9-2-1963 the defen- 
dant filed a written statement and also filed 
an objection to the Commissioner’s report. It 
was alleged by the defendant that he was 
not present at the spot when the Commis- 
sioner went for local inspection. This objec- 
tion was not supported by any affidavit.. The 
learned Munsif directed that the objection 
would be considered at the time of final 
hearing. Witnesses were examined on be- 
half of the parties. The learned Munsif 
without deciding the objection and relying 
implicitly on Commissioner’s report as cor- 
roborating the plaintiff's version and disbe- 
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lieving the defendant’s evidence, decreed the 
plaintiff's suit. On appeal by the defendant 
the learned Judge of the lower appellate 
court discarded the Commissioner’s report on 
the ground that the contents thereof would 
not be legal evidence as the objection had 
remained undecided and the defendant had 
no opportunity to controvert the report the 
Commissioner not having been examined. 
Then relying on the evidence of the defen- 
dant allowed the appeal, set aside, the judg- 


“ment and decree of the trial court and dis- 


missed the plaintiff’s suit. The plaintiff has 
now come up in second appeal. 


2. It was submitted by the learned 
counsel for the plaintiff appellant that the 
objection to the Commissioner’s report not 
having been supported by an affidavit was 
of no avail and the Commissioner’s report 
was legal evidence on the basis of which 
findings ought to have been recorded by the 
court below. The contention was that the 
finding of fact recorded by the lower appel- 
late court was vitiated by omitting to take 
into consideration the evidence furnished by 
Commissioner’s report. Reliance was placed on 
the case of Shiv Sahai v. Har Narain, AIR 
1963 All 413. In that case the learned Single 
Judge held that where, the commissioner, 
a member of the court, had stated in his report 
that he had made the inspection in the pre- 
sence of the parties, but the defendants al- 
leged in their objection without supporting 
their allegation by an affidavit, that this 
statement was not true, the court would be 
acting improperly in accepting the bare 
words of an interested litigant against ‘that 
of a lawyer executing a commission on be- 
half of the Court and in doing so the Court 
would depart from the well established tradi- 
tion of the Courts to believe the word of a 
member of the Court who had executed a 
commission on behalf of the Court unless 
there is cogent evidence against it. A refer- 
ence was also made to a decision of the 
Privy Council in Chandan Mull Indra Kumar 
v. Chiman Lal Girdhar Das Parekh, AIR 
1940 PC 3 wherein the Judicial Committee 
observed: “Interference with the result of a 
long and careful local investigation except 
upon clearly defined and sufficient grounds 
is to be deprecated.” I ‘do not think the cases 
relied upon by the learned counsel for the. 
plaintiff appellant lay down any rule of Jaw. 
I am not aware of any rule of law that in 
every case a court is bound by the report of 
of the local investigation made by a lawyer 
Commissioner and that an objection to the 
report of the Commissioner must always be 
supported by an affidavit. I think it is for 
the court to take into consideration the re- 
port of the Commissioner or not to take 
that report into consideration in respect of 
a disputed fact. It will depend upon the 
facts and circumstances of each case. No 
hard and fast rule of law can be laid down 
in this regard, Were on facts of the instant 
case the commission having been issued im- 
mediately after the presentation of the plaint 
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and no notice having been issued to the de- 
fendant, it cannot be presumed that the de- 
fendant was informed of the visit of the 
Commissioner. The Commissioner in his 
feport does not say who identified before 
him Allah Banda, the defendant. It is not 
the case of any party that the Commissioner 
knew the defendant Allah Banda from be- 
fore. Moreover, the learned Munsif him- 
self entertained the objection and did not 
Teject it on thé ground that it was not sup- 
ported by an affidavit. He had directed 
that the objection would be considered at the 
time of the final hearing after the evidence 
had been brought on record. I do not find 
any order, whatsoever, passed on the objec- 
tion by the learned Munsif. The objection 
was not founded only upon the allegation 
that the defendant was not present at the 
time of the local inspection by the Commis- 
sioner but on many other grounds also which 
required consideration. In those circum- 
stances if the learned Judge of the lower 
appellate court held that the trial court 
ought not to have implicitly relied upon the 
material obtained in the commissioner’s re- 
port, I do not think he fell into any legal 
or procedural error. It is not the law as I 
am aware of that a report of the commis- 
sioner is substantive evidence in the case. It 
may become substantive evidence only when 
the ‘Commissioner is examined as a witness. 
Of course it is open to a court to take the re- 
port into consideration after objection 
against it had ben disposed of, in order to 
assess the substantive evidence produced by 
the parties in a case. The learned Judge 
of the lower appellate court assessed the 
evidence of the parties and fully scrutinised 
it before arriving at his finding. Since I do 
not find that in doing so the learned Judge 
fell into any Jegal error or procedural error, 
the finding recorded by him would be bind- 
ing in second appeal. - 


3. I, therefore, dismiss 
with costs. 


this appeal 


Appeal dismissed. 


AIR 1973 ALLAHABAD 237 (V 60 C 83) 
H. SWARUP, J. 
Radheylal and others, 
Smt. Kalawati, Opposite Party. 
Civil Revn. No. 1919 of 1969, D/- 21- 
12-1972, against order and judgment of 
R. C. Gupta, Addl. Civil J., Kanpur, D/- 
20-9-1969. 
Index Note:— (A) Civil P. C., Order 
22, Rule 3 — Death of plaintiff — Applica- 
tion for substitution. rejected — Appeal —~ 
Maintainability. (X-Ref:— O. 43, R. 1 (k).) 
Brief Note:— (A) As the effect of an 
order refusing to allow a person to 
brought on record as the legal representa- 
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tive of the plaintiff is in substance to dec- 
lare the suit as abated, an appeal against 
that order is maintainable. (Para 2) 


B. N. L. Katiyar, for Applicants; S. C. 
Asthana and B. K. Asthana, for Opposite 
Party. 

ORDER:— This is a defendants’ ap- 
plication in revision against an order pass- 
ed in appeal. The suit had been instituted 
by one Smt. Yashoda Devi for a permanent 
injunction to restrain the defendant from 
interfering with her possession over the 
house in dispute. During the pendency of 
the suit the plaintiff died on 25-3-68. On 
13-5-68 Smt. Kalawati filed an application 
under Order XXII, Rule 3, C.P.C. for her 
being brought on record as plaintiff in place 
of Smt. Yashoda Devi. An objection was 
filed by the defendant to the effect that Smt. 
Kalawati had re-married and was, therefore, 
not an heir to the plaintiff. The trial Court 
held that she had re-married and, therefore, 
was not an heir of her daughter and refus- 
ed substitution. The order was passed on 
9th of September, 1968. Against this order 
Smt. Kalawati filed an appeal. The appel- 
late Court held that Smt. Kalawati had not 
been proved to have re-married and was, 
therefore, entitled to be substituted as an 
heir of Smt. Yashoda Devi. On this find- 
ing the appeal was allowed. Against that 
order the defendant has filed the present 
revision. 


2. Learned counsel for the appli- 
cants has contended that the court below 
exercised its jurisdiction not vested in it by 
law because no appeal was maintainable 
against the order of the trial Court. There 
is no force in this contention. Order 43, 
Rule 1 (k) provides that an appeal shall lie 
from an order under Rule 9 of Order XXII 
refusing to set aside the abatement or dis- 
missal of a suit. Where the Court refuses 
the application for substitution, in effect it 
declares the suit as abated, because the 
effect of the order is nothing else than what 
will follow if no application for substitution 
was made by the heir within the time limit- 
ed by law. Rule 3 (2) of Order XXII will 
thus be attracted and the suit shall be deem- 
ed to stand abated. As the effect of the 
order passed by learned Munsif, in sub- 
stance was to declare the suit abated, appeal 
was maintainable. 


3. The appellate Court thus had 
jurisdiction to decide the appeal on merits 
and it has committed no error of jurisdic- 
tion in holding that Smt. Kalawati was an 
heir of the plaintiff and entitled to be sub- 
stituted as plaintiff in the suit. 


4 Accordingly the revision is dis- 
missed but, in the circumstances of the case, 
there will be no order as to costs. 


Revision dismissed. 
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' T. S. MISRA, J. 

Kailash Chand and others, Appellants v. 
Bhupal Nath and others, Respondents. 

Second Appeal No. 3136 of 1964, Dj- 
4-12-1972, against decree of J. N. Saxena, 
Addi. Civil J., Etah, D/- 14-4-1964. 

Index Note:-—- (A) Hindu Law — Reli- 
gious amd charitable endowments — Right 
of shebait. Š 

Brief Note :— (A) In absence of a deed 
, of dedication, a shebait is given right to a 

part of the usnfruct, the mode of enjoyment 
and the amount of usufruct depending upon 
usage ‘or custom., - (Para 5) 


Index Note:— (8) Civil P. C., See, 92 
— Applicability im cases of public cha- 
rity. 

-Brief Note: (B) Section 92 will not be 
attracted if there is no trust, express or con- 


structive, for public purposes of a charitable’ 


or religious nature. Whe beneficial interest 
in the trust of a permanent character must 
be shown to have vested in an uncertain and 
fluctuating body of individuals. Distinction 
between private and public trust pointed. 
(Para 6) 


K. C. Saksena, for Appellants; K. M. 
Dayal and Dhan Prakash, for Respondents. 


JUDGMENT:— This is a defendants’ 
appeal. In the suit which gave rise to this 
appeal the plaintiff alleged that the temple 
in which the deity of Bhuteshwar Mahadeoji 
Maharaj is installed is situate in old plot 
No. 47 which corresponds to the new plot 
No. 76. According to the plaintiff this tem- 
ple was constructed by his ancestors. There- 
after a common ancestor Sri Man Nath be- 
came the sole owner of the temple and re- 
ceived the total offerings. He had three 
sons, Bal Nath, Gulab Nath and Nand Nath. 
The plaintiff claimed to be entitled to half 
share in the offerings made in the said tem- 
ple. is suit was contested by the appel- 
lants, who denied the various allegations 
made by the plaintiff and disputed the right 
of the plaintiff to receive the offerings made 
in the said temple. It was alleged by the 
defendants that out of the old plot No. 47 
of 1872 twelve plots were carved out in the 
year 1901 which included the plot No. 76. 
The temple of Bhuteshwar Mahadeoji Maha- 
raj was constructed in plot No. 76 which ac- 
cording to the defendants corresponds to the 
plot No. 1649. 


2. The trial Court decreed the suit. 
Against that decision the defendants pre- 
ferred an appeal which was also dismissed. 
The defendants have now come to this 
Court in second appeal. By an order dated 
23rd September 1972. this Court remitted 
three additional issues to the appellate 
Court below for fresh findings thereon. The 
appellate Court below has returned its find- 
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ings on those issues. The defendants appel- 
lants have filed objections to those findings. 


3. It was urged on behalf of the ap- 
pellants that as the plaintiffs had failed to 
prove the case set up by them they were not 
entitled to the reliefs claimed in the suit. It 
was also urged that the plaintiffs could not 
prove their title to the property involved in 
the suit nor to the land on which the temple 
stands. This contention has, ‘however, no 
force. It was admitted by the defendant 
Kailash Chandra that Bal Nath and the pre- 
decessors of the plaintiff were co-sharers in 
plot No. 76 and also in the temple situate in 
that plot. The courts below have recorded 
concurrent findings of fact to the effect that 
the plaintiff was the son of Sanjai Nath, 
that the temple in question was an old one 
in which the plaintiff was also a co-sharer 
to the extent of 5/12th and that it was not 
established that there were two temples in 


plot No. 47 of 1872 or 76 of 1901. 


The court below found that the temple in 
question is an old one coming down from 
the time of Man Nath, ancestor of the 
plaintiff and was not built by Mohan Nath 
and Budh Nath, as alleged by the defendants 
first set: The appellants in para. 5 of their 
written statement admitted that the temple 
in dispute is in fact situate in plot No. 76 of 
the settlement of 1901 which corresponded 
to plot No. 1649. The settlement extract of 
the khasra of the settlement of 1901 indi- 
cates that the old plot No. 47 was sub-divid- 
ed in 10 sub-plots and plot No. 76 was carv- 
ed out of the old plot No. 47/4 ‘Minjumla’. 
Whe settlement Khasra further discloses that 
the temple was situate in this plot. There is 
thus no manner of doubt that the temple in 
question is situate on a land in which the 
plaintifis have had right, title and interest. 


4 It was next urged that the plain- 
tiffs have no right to receive offerings. It 
was argued that the offerings were made to 
the deity and as such they became the pro- 
perty of the deity installed in the temple and 
as such they became the property of the 
said deity. In support of this proposition the 
learned counsel referred me to certain ob- 
servations made ‘on page 194 of a book 
captioned as “The Hindu Law of Religious 
and Charitable Trusts” by B. K. Mukherjea, 
third edition. The relevant pateerape on 
iat reliance has been placed reads as fol- 
ows: 

‘Like the trustee in English law, a She- 
bait has to act gratuitously and he cannot 
charge the Debutter estate for any remune- 
ration on account of the time and labour he 
spends over his affairs. Whe position would 
certainly be different if there is a provision 
in the deed of dedication to that effect, or in 
the absence of any deed of endowment 
there is a usage sanctioning such remunera- 
tion to the shebait. The law is well esta- 
blished that in the absence of any provision 
in the deed of dedication or any usage to 
that effect, a shebait has no right to take any 
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portion of the income of the Debutter estate 
nor even the surplus that remains after meet- 
ing the expenses of the deity. In this income 
would be included not merely the rent and 
profits of the Debutter property but the of- 
ferings which are made to the deity by its 
devotees. As a matter of fact however, such 
provisions usually occur in the deed of dedi- 
cation and where no document exists in al- 
most every case he is given the right to a 
part of the usufruct, the mode of enjoyment 
and the amount of ‘usufruct depending upon 
usage or custom. In fact, it is entirely con- 
sistent with Hindu ideas to give the Shebait 
some sort of personal interest in the endow- 
ment whatever its exact nature might be.” 


5, In the present case there is no 
deed of dedication. We have, therefore, to 
see whether there is any usage or custom to 
take any portion of. the offerings made to 
the deity and enjoy the same. The plaintiffs 
had pleaded that they had such a right. It 
was, however, not pleaded by the defendants 
in reply that the entire offerings were the 
properties of the deity and none has had, 
a right to take any portion of the same. The 
defendants no doubt denied the right of the 
plaintiff to share in the offerings but at the 
same time they contended that’ever since 
the construction of the temple Mohan Nath 
and Budh Nath and thereafter the defen- 
dants had been taking the offerings and the 
income of the temple and enjoying the 
same, Kailash Chandra (D. W. 1) also de- 
posed to the same effect. 


From the evidence of the defendants it 
is thus clear that the offerings made to the 
deity were not kept apart as the property of 
the deity but were enjoyed by the defendants. 
This position is disputed by the plaintiff. 
The courts below have found that the plain- 
tiff has a right to share in the offerings made 
to the deity. Sanjai Nath deposed that his 
predecessors-in-interest had been receiving the 
offerings and that he had also a right to 
receive the same. As observed by Sri Mu- 
kherjea that where no document exists “in al- 
most every case he is given the right to a part 
of the usufruct, the mode of enjoyment- and 
the amount of usufruct depending upon 
usage or custom.” The Courts below were, 
therefore, justified in holding that the 
plaintiffs had 5/12th share in the offerings 
made to the deity. This is entirely consistent 
with Hindu ideas and is inly not re- 
pugnant to Jaw. i 


6 Tt was next argued that the suit 
was barred by the provisions of Sec. 92 
C. P. C. inasmuch as the temple in question 
was a public temple and the plaintiffs had, 
inter alia, sought the determination of the 
turn of worship. This contention too has no 
force. There is no presumption that a tem- 
ple is a public or a Piao temple. The 
origin of the temple, the manner in which 
its affairs were managed, the nature and ex- 
tent of the gifts received by it, rights exer- 
cised by devotees in regard to worship 
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therein, the consciousness of the manager 
and the consciousness’ of the devotees them- 
selves as to the public character of the tem- 
ple are factors that go to establish whether 
a temple was public or private. The de- 
dermination of the question whether the 
temple was public or private did not depend 


~ on some facts or set of facts alone. 


The entire evidence, both documentary 
and oral, had to be considered as a whole. 

the instant case origin of the temple had 
been proved. It also appears that the 
Management had remained throughout in the 
members of the family of the contesting par- 
ties and they had appropriated to themselves 
the offerings made to the deity by the devo- 
tees. The temple in question could not, 
therefore, be held to be a public ` temple. 
Moreover, Section 92, Civil P. C. does not 
apply where there is no trust, express or 
constructive, for public purposes of a chari- 
table or religious nature. To attract the 
provisions of Section 92, Civil P. C. it- must 
be established that the beneficial interest is 
vested in an uncertain and fluctuating body 
of individuals and the trust is of a perma- 
nent character. One of the distinguishing 
features between a private trust and a pub- 
lic trust is that in the former the beneficiaries 
are specific individuals whereas in the latter 
they are the general public or a class thereof. 


The primary object of Section 92, Civil 
P. C. is to stop misuse of the income of the 
charitable institution and provide for 
proceedings of a special nature. But for 
Section 92, Civil P. C. to apply all the con- 
ditions enumerated in sub-section (1) thereof 
must co-exist. If any one of those condi- 
tions is missing the suit wiil not come with- 
in the mischief of that section. A private 
trust is outside the operation of S. 92, Civil 
P. C. In the present case the plaintiff has 
sought declaration and enforcement of his 
private rights. Such a suit is obviously not 
covered by the provisions of Section 92, 


7. The appellants have filed objec- 
tions to the findings returned by the appel- 
late Court below on the three additional 
issues. It was urged that as it was not pos- 
sible for the court below to legally conclude 
that plot No. 76 is equivalent: to plot No. 
1649 the finding recorded by it that the tem- 

le in question lies in the municipal abadi 
o. 1649 is incorrect. This submission runs 
counter to the admission made by the defen- 
dants appellants in para. 5 of their written 
statement. They had clearly’ admitted that 
the temple in dispute stood on plot No. 76 
of settlement year 1901 and on the plot No. 
1649. The Courts below have found that 
the plaintiffs have share in the Jands cover- 
ed by the temple. I find no reason to inter- 
Hate with the findings recorded by the court 
ow. 


8. No other point was urged. 
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_ 9% In the result the appeal fails and 
is accordingly dismissed with costs. 


Appeal dismissed. 
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Riaz Uddin and others, Appellants v. 
State of U. P. and others, Respondents. 


Special Appl. No. 109 of 1971 connect- 
ed with Special Appls. Nos. 110 and 111 of 
1971, D/- 27-10-1972, against order. of B. N. 
Lokur, J., D/- 20-1-1971. 


Index Note: (A) U. P. Town Improve- 
ment Act (1919), Section 36 — Notification 
of the scheme issued umder Section 36 and 
under Section 32 (1) of the U. P. Avas Evam 
Vikas Parishad Act of 1966 — Validity of 
the Notifications cannot be challenged for 
mom-compliance with Sections 4 and 6 of the 
Land Acquisition Act. (X-Ref:— U. P. Avas 
Evam Vikas Parishad Act (1 of 1964, S. 32 
ae Land Acquisition Act (1894), 
Sa . 


` Brief Note:— (A) The Notifications 
issued under the Town Improvement Act and 
the Parishad Act operate as substitutes for 
Notifications under Sections 4 and 6 of the 
Land Acquisition Act. In addition, the 
Notifications under those Acts have the same 
effect as the publication of a Notification 
under Section 4 (1) and as a declaration 
under Section 6 (1) of the Land Acquisition 
Act. Clause (2) of -the Schedules create a 
fiction whereby the Notifications under the 
Town Improvement Act and the Parishad 
Act are to be deemed to be and having the 
same effect as Notifications under Sections 4 
and 6 of the Land Acquisition Act. Hence 
the Notification issued under Section 36 of 
the Act and under Section 32 (1) of the Pari- 
shad Act need not be strictly in accordance 
with the provisions of Sections 4 and 6 of 
. the Land Acquisition Act. ‘Those Notifica- 
tions are not required to fulfil the require- 
ments of Sections 4 and 6. If they are 
valid Notifications under the provisions of 
the Town Improvement Act and the Pari- 
shad Act they exclude the necessity of issuing 
a Notification under Sections 4 and 6 of the 
Land Acquisition Act. Those Notifications 
cannot be struck down because they do not 
fulfil the requirements of Sections 4 and 6 
of the Land Acquisition Act. Their vali- 
dity cannot be tested on the analogy of the 
requirements of Sections 4 (1) or 6 (1) of 
the Land Acquisition Act.- (Paras 10, 11) 


Index Note:— (8) U. P. Town Improve- 
ment Act (1919), Section 38 — Section is 
not void for being discriminatory. 

Brief Note:—(B) Sec. 40 of the Town 
Improvement Act requires the Trust to con- 
sider the objections filed under Section 36 as 
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well as under Section 38 to any improve- 
ment scheme and thereafter either to aban- 
don the scheme or apply to the State Gov- 
ernment for its sanction. If the State Gov- 
ernment sanctions the scheme the sanction is 
notified under Section 42 of the Act. For 
the scheme devised by the Town Improve- 
ment Trust the service of notice under Sec- 
tion 38 is a requirement in addition to the 
basic factors which are the publication of 
a notice under Section 36, consideration of 
the objections under Section 40 and then 
sanction of the State Government. The 
scheme of the Act does not indicate that 
the Legislature would not have enacted this 
scheme without Section 38. Section 38 be- 
ing severable the Notification under Sec- 
tion 36 could not be struck down. In the 
present case, the subsequent proceedings 
were conducted under the Parishad Act. They 
could not be affected by the invalidity of 
Section 38 of the Town Improvement Act. 
oe (Para 14) 

Index Note:— (©) U. P. Avas Evam 
Vikas Parishad Act (1 of 1986), Section 97 
o S of incomplete scheme—Vali- 


Brief Note:— (C) Sec. 97 (3) provides 
that every scheme and all proceedings relat- 
ing thereto shall stand transferred to the 
Board, which shall proceed further with the 
scheme or execution thereof from the stage 
at which it was transferred to it in accord- 
ance with the provisions of the Act and 
hence it cannot be said that incomplete 
scheme framed by the Improvement Trust 
cannot validly be transferred to. the Parishad. 

(Para 15) 
_, Vishnu Sahai, for Appellants; A. N. 
re and Standing Counsel, for Respon- 
ents, 


SATISH CHANDRA, J.:-- These three 
special appeals raise common questions. 
They are directed against a common judg- 
ment dismissing three writ petitions. In the 
writ petitions, the appellants had challenged 
the acquisition of land in execution of im- 
provement schemes framed by the Meerut 
Improvement Trust and continued by the 
Avas Evam Vikas Parishad. 


2. An improvement scheme called 
“Scheme No. 3 — Housing Accommodation 
and Street Scheme lying between Meerut 
Garhmukteshwar and Meerut Hapur Roads” 
was framed by the Meerut Improvement 
Trust. Notice of this scheme as required by 
Section 36 of the U. P. Town Improvement 
Act, 1919 was published in the State Gazette 
of 7th January, 1967. The area comprised 
in the scheme included land in four villages, 
all situate outside the municipal limits of 
Meerut. The notice invited objections. Ninety 
nine persons filed fortyfive objections. ‘The 
Chairman of the Improvement Trust visited 
the area involved in the scheme and heard 
oral representations from various groups of 
landholders in the area. The appellants’ case 
is that they had no knowledge of these pro- 
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ceedings and they could not either file ob- 
jections or make representations to the 
Chairman at the time of his visit. 

3. By a Notification of 7-12-1967 the 
State Government extended the provisions 
of the Uttar Pradesh Avas Evam Vikas Pari- 
shad Adhiniyam, No. 1 of 1966 (which we 
shall call the Parishad Act) to the areas 
which were till then under the jurisdiction 
of the Improvement Trust, Meerut. As a 
result of this Notification the Town īm- 
provement Act stood repealed in respect to 
its application to this area (vide Section 96 
(1) of the Parishad Act). Under Section 97 
of the Parishad Act the improvement 
schemes pending before the Improvement 
Trust, stood transferred to the U. P. Avas 
Evam Vikash Parishad, (hereinafter called 
the Parishad) constituted under the Parishad 
Act. The Parishad was to proceed further 
with the schemes or their execution from the 
stage at which it stood transferred to it. 


4 The Parishad took up the Hous- 
ing Accommodation and Street Scheme 
No. 3; jt disposed of the objections, and as 
required by Section 31 (1), referred the 
scheme to the State Government for sanc- 
tion. The State Government sanctioned the 
Scheme and the sanction was published in 
the Gazette of 23rd November, 1968, in ac- 
Kanea with Section 32 (1) of the Parishad 


5, In pursuance to Section 55 (1) of 
the Parishad Act the Parishad commenced 
proceedings. for the acquisition of land re- 
quired for the execution of this scheme. 
Notice under Section 9 of the Land Acquisi- 
tion Act was published on 18th November, 
1969, At this stage the Baar instituted 
writ petitions. They challenged the validity 
of the acquisition proceedings on several 
grounds which, however, failed and the writ 
petitions were dismissed by the judgment 
under appeal. 

6. Learned counsel for the appellants 
pressed before us three points:— 


(1) The Notification of the scheme did 
not comply with the requirements of Sec- 
tions 4 and 6 of the Land Acquisition Act. 


(2) Section 38 of the Town Improve- 
ment Act violated Article 14 of the Constitu- 
tion; it being non-severable, the provisions 
of the Town Improvement Act as a whole 
were void. 

(3) An incomplete scheme framed by 
the Improvement Trust could not validly be 
transferred to the Parishad. 

7. Section 56 of the- Town Improve- 
ment Act provides that the Improvement 
Trust may acquire land required for carry- 
ing on any of the purposes of the Act under 
the provisions of the Land Acquisition Act, 
1894 as modified under Section 58 and by 
the Schedule to that Act. Clause 2 of the 
Schedule provides that. the first publication 
of a notice of an improvement scheme 
under Section 36 of the Act shall be sub- 


1973 AllL/16 V G-14 


Riaz Uddin v. State (Satish Chandra J.) 


[Prs. 2-11] AN. 241 


stituted for and have the same effect as pub- 
lication of a Notification under Section 4 (1) 
of the Land Acquisition Act. 

8. Section 55 of the Parishad Act 
similarly provides that any land required for 
the purposes of this Act may be acquired 
under the provisions of the Land Acquisi- 
tion Act, 1894 as amended in its application 
to Uttar Pradesh and as modified by the 
Schedule to the Act. Clause 2 (2) of the 
Schedule, inter alia, provides that a Notifica- 
tion under S. 32 (1) of the Act shall be sub- 
stituted for and have the same effect as a 
declaration by the State Government under 
Section 6 of the Land Acquisition Act. 

® For the appellants it was urged 
that the provisions of the Schedules of both 
the Acts equated the Notifications issued 
under Section 36 of the Town Improvement 
Act with the Notification under Section 4 (1) 
of the Land Acquisition Act, and the Noti- 
fication under Section 32 (1) of the Parishad 
Act with the Notification under Section 6 of 
the Land Acquisition Act. Therefore, the 
Notifications must comply with the provi- 
sions of Sections 4 and 6 of the Land Ac- 
quisition Act. One requirement of Section 6 
of the Land Acquisition Act is that the land 
covered by the Notification should be ade- 
quately identified in the Notification. This 
was not done by the Notification issued 
under Section 32 (1) of the Parishad Act. 
For this reason this Notification was void. 

10. The relevant provisions of the 
Schedules to both the Acts say that the Noti- 
fications issued under those Acts “shall be 
substituted for and have the same effect” as 
publication of the Notification under Sec- 
tions 4 (1) and 6 of the Land Acquisition 
Act. The Notifications issued under the 
Town Improvement Act and the Parishad 
Act operate as substitutes for Notifications 
under Sections 4 and 6 of the Land Acquisi- 
tion Act. In addition, the Notifications 
under those Acts have the same effect as 
the publication of a Notification under Sec- 
tion 4 (1) and as a declaration under Sec- 
tion 6 (1) of the Land Acquisition Act. 
Clause (2) of the Schedule create a fiction 
whereby the Notifications under the Town 
Improvement Act and the Parishad ‘Act are 
to be deemed to be and having the same ef- 
fect as Notifications under Sections 4 and 6 
of the Land Acquisition Act. 

11. In our opinion, the fiction creat- 
ed by the Schedules precludes the making or 
the publication of a Notification under Sec- 
tion 4 (1) or Section 6 (1) of the Land Ac- 
quisition Act. The Notifications issued 
under the Town Improvement Act and the 
Parishad Act are themselves deemed to be 
and having the same effect as Notifications 
under the Land Acquisition Act. If the 
Notifications under Section 36 of the Town 
Improvement Act and Section 32 (1) of the 
Parishad Act comply with the requirements 
of those provisions, and as such are valid 
Notifications under those Acts, they by ope- 
tation of law have effect and operate as 
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Notifications under Sections 4 and 6 of the 
Land Acquisition Act. In view of this fic- 
tion, the Improvement Trust or the Parishad 
is exempted from making or publishing a 
Notification under Sections 4 and 6 of the 
Land Acquisition Act. No Notification is 
required to be issued under Sections 4 and 6 
of the Land Acquisition Act. Hence the 
Notification issued under Section 36 of the 
Town Improvement Act and under Sec. 32 
(1) of the Parishad Act need not be strictly 
in accordance with the provisions of Ss. 4 
and 6 of the Land Acquisition Act. Those 
notifications are not required to fulfil the re- 
quirements of Sections 4 and 6. If they are 
valid Notifications under the provisions of 
the Town Improvement Act and the Pari- 
shad Act they exclude the necessity of issu- 
ing a Notification under Sections 4 and 6 of 
the Land Acquisition Act. ‘Those Notifica- 
tions cannot be struck down because they 
do not fulfil the requirements of Sections 4 
and 6 of the Land Acquisition Act. Their 
validity cannot be tested on the analogy of 
the requirements of Section 4 (1) or 6 (1) 
of the Land Acquisition Act. Even if Sec- 
tions 4 (1) and 6 (1) of the Land Acquisi- 
tion Act required that the Notification should 
give particulars of land to be acquired, that 
requirement cannot be imported into the 
Notifications issued under Section 36 of the 
Town Improvement Act or Section 32 (1) of 
the Parishad Act, because those provisions 
make no such condition. It was not disput- 
ed that the Notifications complied with the 
provisions of Section 36 of the Town Im- 
provement Act and Section 32 (1) of the 
Parishad Act. The First point urged in 
support of these appeals has, in our opi- 
nion, no substance. 


12. The second point raised for the 
appellants was that Section 38 of the Town 
Improvement Act violated Article 14 of the 
Constitution. Section 36 of the Town Im- 
provement Act requires the Improvement 
Trust to cause a notice of the improvement 
scheme containing the matters mentioned 
in clauses (a), (b) and (c) of its sub-sec- 
tion (1) to be published weekly for three 
consecutive weeks in the official Gazette and 
a local newspaper or newspapers, with a 
statement of the period within which objec- 
tions will be received. Sec. 38 of the Act 
requires service of notices on every in- 
dividual whose name appears in the munici- 
pal assessment list as being liable to pay any 
tax assessed on the building or Jand which 
is proposed to be acquired in executing the 
scheme. On its language Section 38 pro- 
vides for service of individual notices on all 
owners of buildings or land situated within 
municipal Jimits. Even though land situated 
outside municipal limits may be acquired in 
execution of an improvement scheme, Sec- 
tion 38 or any other provision of the Town 
Improvement Act does not oblige the Im- 
provement Trust to serve individual notices 
on owners of land situated outside the muni- 
cipal limits. From the point of view of ac- 
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quisition proceedings the owners of land out- 
side the municipal limits constitute the same 
group along with the owners of land within 
the municipal limits. The submission was 
that Section 38 makes an invidious discrimi- 
nation adverse to the owners of land situated 
outside the municipal limits and for this rea- 
on it violated Article 14 of the Constitu- 
on. : 


13. In our opinion, it is not neces- 
sary to express any opinion on this point. 
Even if Section 38 is assumed to be discrimi- 
natory, it is clearly severable. 


14. Section 40 of the Town Im- 
provement Act requires the Trust to consi- 
der the objections filed under Section 36 as 
well as under Section 38 to any improve- 
ment scheme and thereafter either to aban- 
don the scheme or apply to the State Gov- 
ernment for its sanction. If the State Gov- 
ernment sanctions the scheme the sanction 
is notified under Section 42 of the Act. For 
the scheme devised by the Town Improve- 
ment Trust the service of notice under Sec- 
tion 38 is a requirement in addition to the 
basic factors which are the publication of a 
notice under Section 36, consideration of the 
objections under Section 40 and then sanc- 
tion of the State Government. The scheme 
of the Act does not indicate that the Legisla~ 
ture would not have enacted this scheme 
without Section 38. Section 38 being sever- 
able the Notification under Section 36 could 
not be struck down. In the present case, the 
subsequent proceedings were conducted 
under the Parishad Act. They could not be 
affected by the invalidity of Section 38 of 
the Town Improvement Act. 


15. We did not hear learned Coun- 
sel elaborating the third point. There is no 
merit in it. Section 97 G) of the Parishad 
Act provides that every scheme and all pro- 
ceedings relating thereto under the U. P. 
Town Improvement Act, 1919 shall stand 
transferred to the Board, which shall pro- 
ceed further with the scheme or execution 
thereof from the stage at which it was trans- 
ferred to it, in accordance with the corres- 
ponding provisions of this Act. Its provi- 
sions state that the Board may, if it thinks 
fit, recall any step or proceeding already 
gone through under the said Act and take 
that step or proceeding afresh under the 
corresponding pou of this Act. It will 
be seen that the transfer of a scheme takes 
place at the stage at which it is pending on 
the appointed day; and the Board, (which we 
have called Parishad) is to continue with 
the scheme or the execution thereof from that 
stage onward. The Board can recall any 
step or proceeding already gone through by, 
the Improvement ‘Trust. These provisions 
Jeave no room for doubt that a scheme fram- 
ed by the Improvement Trust but not com- 
pleted, also stands transferred to the Pari- 

ad; and it has juruisdiction to continue 
it. 
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16. The various points urged in sup- 
port of the appeals having failed, they are 


dismissed with costs. 
Appeal dismissed. 
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P. N. BAKSHI, JJ. 

Dhyan Singh, Applicant v. Indra Pal 
Singh and others, Respondents. 

Civil Revn. No. 111 of 1971, D/- 22-12- 
1972, against judgment and decree of Par- 
meshwari, Civil S. J., Etah, D/- 11-12-1970. 

Index Notes — (A) U. P. Zamindari 
Abolition and Land Reforms Act (1 of 1951) 
(amended 1961), Section 331 (1) — Bar to 
jurisdiction of Civil Court — Scope. (X-Refs 
Civil P. C. (1908), Section 9). 

Brief Note: — (A) The bar to the 
jurisdiction of the Civil Court created by 
Section 331 (1) even after its amendment will 
not apply to pending partition suits of bbu- 
midari holding. (Para 15) 

Section 331 (1) opens with the clause 
“except as provided by or under this Act”. 
The saving clauses of the 1956 and 1958 
Amending Acts were part of the principal 
Act. In so far as they provide for the con- 
tinuance of pending suits in the civil courts, 
they make an exception within the meaning 
of Section 331 (1). 1970 All LY 1145, Over- 
ruled; AIR 1949 All 542, Explained; ATR 
1973 All 120 (ŒB), Rel. on. (Paras 15, 16) 


Imdex Notes: — @) U. P. Zamindari 
Abolition and Land Reforms Act (i of 1951), 
Sec. 331 (1-A) — Bar as to raising of ob- 
jection to the jurisdiction of Court — Ap- 
plicability. 

Brief Note: — (B) Sub-section (1-A) 
does not apply where an objection to the 
jurisdction of a Court to try a suit is taken 
in some subsequent proceeding where ‘the 
decision in the previous suit is relied upon. 
It applies only to an objection taken in the 
same proceeding but in an appellate or revi- 
sional court. (Para 18) 
Cases Referred: Chronological Paras 
AIR 1973 All 120 = 1972 All LT 925 

(FB), Ramesh Chand v. Board of 

Revenue 14 
1970 All LJ 1145 = 1970 Al WR 

(HC) 695, Balbodh v. Mahabir 1, 4, 17 
ATR 1957 All 257 = 1957 All WR: 

(HC) 853, Durgapal Singh v. Kun- 

war Jahan Singh 17 
AIR 1949 Ail 542 = 1949 All WR 

(HC), 121, Basdeo Singh v. Bharat 

Singh 1, 17 

Shambhu Pd. and K. H. Sinha, for 
Applicant, Ramesh Sharma, for Respon- 
ents. 
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SATISH CHANDRA, J.i— A learned 
Single Judge has, in view of a conflict be- 
tween two Division Benches in Basdeo Singh 
v. Bharat Singh, AIR 1949 All 542 and Bal- 
bodh v. Mahabir, 1970 All LY 1145 referred 
this civil revision to a Full Bench. 


2.  Indrapal Singh, defendant Oppo- 


site Party No. 1 and Janakpal Singh, 
father of defendant Opposite Parties 
Nos to 4, were co-sharers in a 


any 

bhumidhari holding. Whey, by two sale 
deeds dated 19th September, 1956 and 26th 
September, 1957, transferred 2.30 acres out 
of this holding in favour of the plaintiff-ap- 
plicant. One Lakhan Singh, a co-sharer in 
the holding, filed Suit No. 190 of 1958 for 
partition in the court of the Munsif, Etah. 
The transferors and the transferee (namely 
the plaintiff-applicant) were both impleaded 
as parties to the partition suit. The learned 
Munsif passed a decree on 1lith February, 
1963, declaring the share of the transferors 
at .49 acre. Thereupon the transferee filed 
the present suit for recovery of Rs. 1,000/-. 
He claimed that out of the area of 2.30 
acres sold to him only .49 acre has re- 
mained with him. The balance 1.81 acres 
has gone away from him because his trans- 
ferors were declared as having no interest in 
that area. He claimed refund of Rs. 551/- 
which represented the proportionate sale con- 
sideration and Rs. 449/- as interest. 


3. The defendants opposite parties 
contested the suit. They denied that the sale 
deed was without consideration. They al- 
Jeged that the plaintiff had acted negligently 
in defending the partition suit, otherwise the 
defendants’ share would have covered the 
entire area sold to him. ‘The right of the 
plaintiff to interest was denied. It was also 
pleaded that the suit was barred by time. 
No plea as to the jurisdiction of the civil 
court to entertaining and deciding the suit 
for paralon was taken in the written state- 
ment, 


4 The trial court repelled the va- 
rious pleas in bar and decreed the suit. The 
defendants appealed. At the hearing of the 
appeal the defendants raised an additional 
plea that the decree for partition was void 
because the civil court had no jurisdiction to 
partition the bhumidhari holding. The learn- 
ed Civil and Sessions Judge, Etah, repelled 
the various pleas urged on the merits of the 
case but upheld the plea of jurisdiction. 
Relying on 1970 All LJ 1145 he held that in 
view of Section 331 of the Zamindari Aboli- 
tion Act, as it stood after its amendment in 
1961, the civil court had no jurisdiction to 
hear and determine the partition suit. So, 
the partition decree passed on 11-2-1963 in 
Civil Suit No. 190 of 1958 was without 
jurisdiction in view of the Amending Act 
No. 37 of 1958. It was held that since the 
partition decree was void, it cannot be said 
that the share of the defendants had been 
determined to be 49 acre only, and the 
plaintiff cannot claim refund of any part of 
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the sale consideration. The appeal was al- 
lowed and the suit was dismissed. Ageriev~ 
ed, the plaintiff came up to this Court in 
revision. 

5. The questions argued by learned 
counsel were whether the preliminary parti- 
tion decree passed by the civil court was void 
and whether an objection of this nature 
could be raised by the defendants for the 
first time in appeal. 

6 Section 176, U. P. Zamindari Abo- 
lition and Land Reforms Act provided for 
partition of holding of a bhumidhar or sir- 
dar. Section 331 (1) of the Act, as origi- 
nally enacted, provided:— 

“331. (1) Except as provided by or 

under this Act no court other than a court 
mentioned in column 4 of Schedule II shail, 
notwithstanding anything contained in the 
Civil Procedure Code, 1908, take cognizance 
of any suit, application or proceeding men- 
tioned in column 3 thereof.” 
Schedule II as originally enacted did not 
contain any entry in regard to a suit for 
partition mentioned in Section 176. The 
effect was that suits for partition of holdings 
of a bhumidhar or sirdar were cognizable 
by the Civil Courts alone. 

7. The U. P. Land Reforms (Am- 
endment) Act 20 of 1954 (which came into 
force on 10th October, 1954), introduced 
Sections 182-A and 182-B in the principal 
Act. These sections provided:— 

“182-A. The provisions of Section 54 
and Order XX and Rule 18, Code of Civil 
Procedure, 1908, shall apply to a suit for 
partition of a holding under Section 176.” 

**182-B. Except as provided in Sections 

178 to 182 the partition of a holding or the 
separation of the share therein of a bhumi- 
dhar or sirdar shall be made by the Collec- 
tor in accordance with the principles that 
may be prescribed.” 
The result was that suits for partition by a 
bhumidhar or sirdar were entertainable by 
civil Courts alone. But the final decree for 
partition could be passed only. by the Col- 
tector. 

8. The U. P. Land Reforms (Am- 
endment) Act No. 18 of 1956 (which came 
into force on 28th May, 1956) repealed and 
re-enacted Schedule II to the Act. In the 
re-enacted Schedule W, Entry 16 referred to 
Section 176 and mentioned “suit for the 
partition of a holding by a sirdar.” Thus, 
with effect from 28th May, 1956, suits for 
the partition of a holding of a sirdar were 
entertainable by the revenue court alone, 
but suits for partition of the holding of a 
bhumidhar continued to be cognizable by 
the civil Court. Section 23 of this Amending 
Act provided the saving clause. Under it, 
any proceeding instituted or commenced be- 
fore any Court or authority prior to the 
commencement of that Act was to be con- 
tinued to be heard and decided by the said 
Court or authority notwithstanding any 
amendment made by it. Pending suits for 
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partition of a holding of a sirdar could 
validly be continued in the civil Court. 


9. - The U. P. Land Reforms (Am- 
endment) Act No. 37 of 1958 amended Sec- 
tion 176 by substituting the word “division” 
for the word “partition” occurring in it. 
Section 182-A was repealed. Section 182-B 
was amended as follows:— i 


._ _() for the words “Except as provided 
in Sections 178 to 182” the words “subject 
to the provisions of Sections 178 to 182” 
shall be substituted; 

_ Q) for the word “partition” the word 
“division” shall be substituted; and 

(3) for the word “Collector” the word 

“Court” shall be substituted. 
Suits for’ partition were now to be called 
suits for division. The final decree in a 
suit for division was now to be passed by the 
Court in which the suit was pending instead 
of by the Collector. Entry No. 16 in Sche- 
dule II was also modified. For the words 
“suit for the partition of a holding of a 
sirdar” the words “suit for the division of 
a holding of a bhumidhar or sirdar” were 
substituted. Henceforth suits for division 
of a bhumidhari holding also became cog- 
nizable by the revenue court alone. 


10. Section 87 of the Amending 
Act of 1958 provided the saving clause as 
follows :— 


“87. Savings—(1) Except as provided 

in Sections 85 and 86, any amendment made 
by this Act shall not affect the validity, 
effect or consequence of anything already 
done or suffered, or any right, title, obliga- 
tion or liability already acquired, accrued or 
incurred or any jurisdiction already exercis- 
ed, and any -proceedings instituted or com- 
menced before any court or authority prior 
to the commencement of this Act, shall not- 
withstanding any amendment herein made, 
continue to be heard and decided by such 
court or authority.” 
Thus, pending suits were to continue to be 
heard and decided by the Court where they 
were pending uninfluenced by the amend- 
ments made by the 1958 Act. 

11. The U. P. Land Laws (Second 
Amendment) Act No. 28 of 1961 added the 
following words at tbe end of sub-section 
(1) of Section 331: “or of a suit, applica- 
tion or proceeding based on a cause of ac- 
tion in respect of which any such relief 
could be obtained by means of any such 
suit or application”. It also added the fol- 
Jowing explanation:— 

“Explanation:— If the cause of action 
is one in respect of which relief may be 
granted by the Revenue Court, it is immate- 
rial that the relief asked for from the Civil 
Court may not be identical to that whicb 
the Revenue Court would have granted.” 


12. To complete the legislative his- 
tory, the U. P. Land Laws (Amendment) 
Act No. 4 of 1969 inserted sub-section (1-A) 
in Section 331. It stated:— 
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“(1-A) Notwithstanding anything in 
sub-section (1), an objection that a court 
mentioned in column 4 of Schedule I, or, 
as the case may be, a civil Court, which had 
no jurisdiction with respect to the suit, ap- 
plication or proceeding, exercised jurisdic- 
tion with respect thereto shall not be enter- 
tained by any appellate or revisional Court 
unless the objection was taken in the court 
of first instance at the earliest possible op- 
portunity and in all cases where issues are 
settled, at or before such settlement, and 
unless there has been a consequent failure 
of justice.” 3 

13. The 1956 as well as the 1958 
Acts were enacted to amend the U. P. Za- 
mindari Abolition Act in various respects. 
Section 23 of the 1956 Act and Section 87 
of the 1958 Act provided the saving clauses. 
The amendments, inter alia, transferred 
partition suits from the civil to the revenue 
courts. But these saving clauses prevented 
pending suits from being affected by the 
amendments. In substance, these saving 
clauses operated as a proviso or exception 
to the various amendments made in the dif- 
ferent sections of the Act and entries in the 
Schedule. 


14, A similar question arose before 
a Full Bench in Ramesh Chand v. Board of 
Revenue, 1972 All LJ 925 = (AIR 1973 All 
120) ŒB). The U. P. Tenancy (Amend- 
ment) Act 10 of 1947 by Sections 2 to 26 
and 32 and 33 made amendments in various 
sections of the U. P. Tenancy Act. Section 
27 provided for reinstatement of certain 
classes of tenants. The provisions of this 
section were not bodily incorporated in any 
particular section of the principal Act. It 
was held that Section 27 was in substance 
a proviso to Sections 175, 171 and 180 of 
the principal Act. It will be deemed to 
be a part of the present Act. On the same 
line of reasoning, the two saving clauses 
will be deemed part of the Zamindari Abo- 
lition Act. i 


15. Section 331 (1) opens with the 
clause “except as provided by or under this 
Act”. So, the bar created by this provision 
including the amendments made in it in 
1961, operates subject to any exception pro- 
vided by any other provision of the Act. 
It has been seen that the saving clauses of 
the 1956 and 1958 Amending Acts were part 
of the principal Act. In so far as they pro- 
vide for the continuance of pending suits 
in the civil Courts, they make an exception 
within the meaning of Section 331 (1); and 
so the bar created by Section 331 (1) even 
after its amendment in 1961 will not apply 
to the civil Court in relation to such pend- 
ing suits. 

16. The partition suit was filed on 
15-4-1958. It was pending in the civil court 
when the Amending Act of 1958 came into 
force, on 7-1-1958. The saving clause was 
applicable. The civil Court validly passed 
the preliminary decree on 11-2-1963. The 
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lower appellate Court acted with material 
irregularity in holding that the partition de- 
eree was without jurisdiction and void. 
17. The decision of Balbodh v. 
Mahabir, 1970 All LJ 1145 was rendered in 
ignorance of the saving clause. The actual 
decision that the suit could not be heard 
and determined by the civil Court after the 
coming into force of the 1961 Amending 
Act was incorrect. In our opinion, there is 
really no conflict between the decision in 
AIR 1949 All 542 and the decision in Bal- 
bodh’s case, 1970 All LJ 1145. Basdeo 
Singh’s case related to a suit under Section 
180 of the Tenancy Act. It was held that 
the amendments made in Section 180 by 
the Amending Act 10 of 1947 were not re- 
trospective. In that light the provisions of 
Section 242 of the U. P. Tenancy Act were 
interpreted by that Bench as not depriving 
the civil Courts of their jurisdiction to con- 
tinue to hear and determine suits which 
were pending when the Amending Act of 
1947 came into force. In Durgapal Singh 
V. Kunwar Jahan Singh, AIR 1957 All 257 
a Division Bench took the view that the 
amendments introduced in Section 180 by 
the Act of 1947 were retrospective and that 
the civil Court lost powers to continue to 


‘hear and decide suits which were pending 


when 1947 Act came into force. There is 
thus a conflict between Basdeo Singh’s case, 
1970 All LJ 1145 and Durgapal Singh’s case, 
AIR 1957 All 257. Since the question relat- 
ing to the amendments made in Section 180 
of the U. P. Tenancy Act does not arise in 
the present case and since the language of 
Section 242 was materially different than 
that of Section 331 (1) of the Zamindari 
Abolition Act, we deem it unnecessary to 
express an opinion on the correctness of 
either of these two decisions. 

18. Sub-section (1-A) of Section 331 
debarred a litigant from raising the ques- 
tion of jurisdiction either of the civil or the 
revenue court in an appellate or revisional 
court unless the two conditions mentioned 
in it are satisfied. In our opinion this pro- 
vision applies to an objection taken in the 
same proceeding but in an appellate or re- 
visional court. It governs objections to the 
jurisdiction of the trial Court to entertain 
the same case. It does not apply where an 
objection to the jurisdiction of a court to 
try a suit is taken in some subsequent pro- 
ceeding where the decision in the previous 
suit is relied upon. In the present case the 
objection was that the previous partition 
suit was decided by the civil Court without 
jurisdiction. This objection is being taken 
in a subsequent suit. Sub-section (1-A) is 
not applicable. It could not debar this 
court from entertaining and deciding such 
an objection in accordance with law. Since 
we have held that the civil Court had juris- 
diction, it is unnecessary to decide whether 
the defendant was debarred from raising 
such an objection on the ground that this 
plea was not taken in the partition suit and 
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so it was barred by the might and ought 
rule of res judicata, = 


19. In the result, the revision suc- 
ceeds and is allowed. The decree of the 
lower appellate Court is set aside and that 
of the trial Court restored with costs 
throughout. 

Revision allowed. 
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FULL BENCH 
D. S. MATHUR, SATISH CHANDRA 
AND R. B. MISRA, JJ. 


Fida Hussain, Plaintiff v. Imamat Hu- 
sain and others, Defendants. ` 


F. A. F. O. No. 204 of 1964, DJ- 22-12- 
1972, against order of R. Singh, ist Addl. 
Civil J., Allahabad, D/- 24-4-1964. 

Index Note:— (A) U. P. Zamindari 
Abolition and Land Reforms Act (1 of 1951) 
(amended Act 28 of 1961), S. 331 — Am- 
endiment of Section 331 dees mot oust fumis- 
diction of Courts im respect of pending dec- 
laratory suits. @ara 9) 
Cases Referred: Chromological Paras 
AIR 1973 All 120 = 1972 All LY 925 

(FB), Ramesh Chandra v. Board of 
Revenue 


H. C. Sharma, G. P. Bhargava and 
A. N. Bhargava, for Appellant; Bashir Ah- 
mad, for Respondents. 


SATISH CHANDRA, J.:— The learn- 
ed Single Judge has referred the following 
question to a Full Bench: 


“Does the amendment made in Section 
331 of U. P. Act No. 1 of 1951 by U. P. 
Act No. 28 of 1961 affect or take away the 
jurisdiction of the Civil Court to try and 
decide the present suit instituted in 1953 
which was pending on the date the amend- 
ment in question came into force.” 


2. In 1953 Fida Husain, plaintiff- 
appellant, filed a suit in the court of the 
Munsif, Allahabad, for a declaration that 
he was the sirdar of the plots mentioned in 
tbe plaint. The suit was contested by seve- 
Tal sets of defendants on a variety of 
grounds. None of the defendants, how- 
ever, pleaded that the civil Court had no 
jurisdiction to try the suit. The learned 
Munsif framed 11 issues in the case. Issue 
No. 11 was whether the suit as framed is 
not maintainable. The finding given upon 
this issue was: 

“Nothing has been argued upon this 
issue and I decide it in the negative.” 

The suit was decreed on 25-9-1963. It was 
declared that the plaintiff was the sirdar of 
13 only of the plots mentioned in the plaint. 
Agerieved, both parties filed cross-appeals. 
Before the lower appellate Court, the ques- 
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tion of jurisdiction of the trial Court was 
agitated. It was held that the 1956 amend- 
ment of the Zamindari Abolition Act trans- 
ferred jurisdiction of declaratory suits to 
the revenue Courts. In that Amending Act 
there was a saving clause by which pending 
Suits were saved but the effect of the saving 
clause was undone by the amendment effect- 
ed in 1961. On this view the appeals were 
allowed. The decree of the trial Court was 
Set aside and it was directed that the plaint 
shall be returned for presentation to proper 
court. Aggrieved, the plaintiff came up in 
appeal to this Court. 

3. Section 331 (1) of the Zamindari 
Abolition Act provided that no court other 
than a court mentioned in column 4 of 
Schedule Ii shall take cognizance of any 
suit, application or proceeding mentioned in 
Column 3 thereof. Column 4 of Schedule 
Ii mentioned the revenue courts. The Civil 
Courts were debarred from taking cogniz- 
ance of matters mentioned in column 3 of 
Schedule I. Section 229-B provided for 
declaratory suits by, inter alia, sirdars. But 
such suits were not mentioned in Schedule 
H as it was originally enacted. So, suits 
for declaration of sirdari rights lay in the 


civil Court. 

4 The U. P. Land Reforms (Am- 
endment) Act 18 of 1956 (which came into 
force on 28th May, 1956) repealed and re- 
enacted Schedule If to the Act. In the re- 
enacted Schedule Entry 34 mentioned in 
column 3 “suit for declaration of rights”. 
The court of original jurisdiction mentioned 
in column 4 was Assistant Collector, 1st 
Class. With effect from the coming into 
force of this Act, suits for declaration of 
sirdari rights became cognizable by revenue 
courts alone. 

5. Section 23 of the Amending Act 
of 1956 provided the saving clauses. It 
stated: — 

“23. Savinge—(i) Any amendment made 
by this Act shall not affect the validity, in- 
validity, effect or consequence of anything 
already done or suffered, or any right, title, 
obligation or liability already acquired, ac- 
crued or incurred or any jurisdiction already 
exercised, and any proceeding instituted or 
commenced before any court or authority 
prior to the commencement of this Act 
shall, notwithstanding any amendment here- 
in made, continue to be heard and decided 
by such court or authority. 

Gi) An appeal, review or revision from 
any suit or proceeding instituted or com- 
menced before any court or authority prior 
to the commencement of this Act s not- 
withstanding any amendment herein made, 
lie to the court or authority to which it 
would have lain if instituted or commenced 
before such commencement.” 

Section 23 (i) expressly provided that a suit 

pending in the civil Court shall continue to 

be heard and decided by such court not- 

ee any amendment made by the 
ct. 
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6. The U. P. Land Reforms (Am- 
endment) Act 37 of 1958 made some further 
amendments in the Zamindari Abolition Act. 
It transferred jurisdiction in regard to many 
other clauses of suits to the revenue court. 
But, Section 87 of this Act also provided a 
saving clause similar to the one provided 
in Section 23 @ of the 1956 Act. 


7. The long title of the 1956 as 
well as the 1958 Act provided that they 
were being enacted to amend, inter alia, the 
U. P. Zamindari Abolition Act. Various 
sections of these Amending Acts specifically 
altered or amended different sections of the 
principal Act. Section 23 of the 1956 Act 
and Section 87 of the 1958 Act, which pro- 
vided the saving clauses, were not bodily 
incorporated in any particular section of the 
principal Act. The question is whether 
these saving clauses contained in the Am- 
ending Acts are part of the principal Act. 


8. A similar question arose before 
a Full Bench in Ramesh Chand v. Board of 
Revenue, 1972 All LJ 925 = (AIR 1973 
All 120) ŒB). The U. P. Tenancy (Am- 
endment) Act 10 of 1947 by Sections 2 to 
26 and 32 and 33 made amendments in 
various sections of the U. P. Tenancy Act. 
Section 27, which provided for reinstate- 
ment of certain classes of tenants, was, how- 
ever, not bodily incorporated in any parti- 
cular section of the tenancy Act. The Full 
Bench held that Section 27 was in substance 
a proviso to Sections 165, 171 and 180 of 
the principal Act. It will be deemed to be 
a part of the parent Act. The aforesaid 
saving clauses off-set the effect of the Am- 
ending Acts upon pending suits. Though 
the Amending Act transferred jurisdiction 
in relation to several categories of cases 
from the civil to the revenue courts, the 
saving clauses acted as proviso or exception 
to those amending provisions in relation to 
cases pending when the Amending Act came 
into force. Such pending suits were not 
affected by the amendment. On the line of 
reasoning of the Full Bench in Ramesh 
Chand’s case, the saving clauses must be 
held to be part of the principal Zamindari 
Abolition Act. 

aii 331 (1) as originally enacted 


stated: 

“331. (1) Except as provided by or 
under this Act no court other than a court 
mentioned in column 4 of Schedule If shall, 
notwithstanding anything contained in the 
Civil Procedure Code, 1908, take cogniz- 
ance of any suit, application or proceeding 
mentioned in column 3 thereof”. (emphasis 
provided). 

The bar created by Section 331 (1) operates 
“except as provided by or under this Act” 
ie. if some other part of the Act makes a 
contrary provision, it will prevail and the 
bar created by Section 331 (1) will yield 
to it. We have seen that the saving clauses 
of the 1956 and 1958 Acts were part of the 
principal Act. They will override the bar 
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mentioned in Section 331 (1), with the re- 
sult that suits which were pending in the 
civil Court when the' 1956 Amending Act 
came into force will not be affected by Sec- 
tion 331 (1). The civil Court will continue 
to hear and determine them. 


9. The U. P. Land Laws (Second 
Amendment) Act 28 of 1961 did not alter 
Section 331 (1) as it was originally enacted 
but it added a clause and an explanation 
to it. The following clause was added at 
the end of sub-section (1): “or of a suit, 
application or proceeding based on a cause 
of action in respect of which any such relief 
could be obtained by means of any such 
suit or application.” The explanation added 
was:— 


í “Explanation.— If the cause of action 
is one in respect of which relief may be 
granted by the Revenue Court, it is imma- 
terial that the relief asked for from the 
Civil Court may not be identical to that 
which the Revenue Court would have 
granted.” 


_ 40. The effect of the 1961 Amend- 
ing Act was to widen the operation of Sec- 
tion 331 (1) to suits, applications or proceed- 
ings which were based on a cause of action 
for which any relief could be obtained from 
the revenue court, no matter whether the 
relief actually prayed for in the civil Court 
was the same or different. The amend- 
ments introduced in 1961 do not affect the 
present case. This was a simple suit for 
declaration which is expressly mentioned in 


` Schedule IE after the 1956 amendment. In 


order to test the jugisdiction in relation to 
such a suit the additions made to Section 
331 (1) in 1961 are irrelevant. Assuming 
that the 1961 amendments were applicable, 
they will not govern the present suit becaus 
of the overriding operation of the saving 


clause. 

11. The present suit was validly fil- 
ed in 1963 in the civil Court. The civil 
Court was competent to hear and decide it. 

12. Our answer to the question re- 
ferred to us is in the negative. Let the 
papers be returned to the learned Single 
Judge with this opinion and answer. 


Reference answered accordingly. 


| Enema 
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1947), Sections 7 (2) and 7-A — For pur- 
poses of allotment, unauthorised occupation 
does not remove legal vacancy. Case law 
discussed. Caa 2) 
Brief Note:— (A) Unauthorised occu- 
pation is therefore no bar against passing 
allotment order. -1972 All LJ 342, Reversed; 
S. A. No. 595 of 1961, D/- 4-8-1966 (AH), 
1967 All WR (HC) 473, AIR 1964 All 1 
(FB), 1962 All LJ 213, Distinguished. 
‘ (Para 4) 
Cases Referred: Chronological Paras 
1967 All WR (HC) 473 = 1967 All LJ 
500, Viswamitra v. Rent Control and 
Eviction Officer, Jhansi 
(1966) Spl. Appeal No. 595 of 1961, 
D/- 4-8-1966 (AIL), Sangam Lal v. 
Rent Control and Eviction Officer, 
Allahabad 
AIR 1964 All 1 = 1963 All LT 406, 
(FB), Udhoo Dass v. Prem Prakash 
1962 All LJ 213, Lakshmi Narain v. 
Rent Control and Eviction Officer, 
Lucknow 3 
K. C. Agarwal, for Appellant; A. D. 
Eesbbaker, Standing Counsel, for Respon- 
ents. 


SATISH CHANDRA, J.:— It appears 
that one Chaddha was the ‘tenant of the 
shop in dispute. He abandoned it in 1966, 
Thereafter the respondents, namely, Ram 
Chand Kohli and Ganga Sagar entered into 
its possession under an agreement with the 
landlord and on payment of rent. They, 
however, did not obtain an order of allot- 
ment in respect of this shop from the Rent 
Control and Eviction Qfficer. In 1969, the 
appellants applied for the allotment of this 
shop. After hearing the respondents, the 
Rent Control and Eviction Officer passed an 
order of allotment in favour of the appel- 
lant. Aggrieved, the respondents filed a re- 
vision before the State Government which 
_ was, however, dismissed. The respondents 
then filed a writ petition in this Court. 
learned Single Judge held that in law the 
accommodation could not be deemed to be 
vacant. There was hence no jurisdiction to 
pass an order of allotment. In the next 
place it was held that an order of allotment 
could validly be passed only after the res- 
pondents had been ejected from the accom- 
modation in dispute by appropriate pro- 
ceedings under Section 7-A of the U. P 
(Temporary) Control of Rent and Eviction 
Act, 1947 (hereinafter referred to as the Act). 
So long as the respondents remained in ac- 
tual possession (sic) findings the writ petition 
was allowed and the allotment order was 
quashed. 


2. An order of allotment can be 
passed under Section 7 (8) of the Act when 
an accommodation is or has fallen vacant 
or is about to fall vacant. The question is 
whether an occupant of an accommodation 
by virtue of an agreement between him and 
the landlord can be deemed to be in lawful 
possession within the meaning of Section 7 
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(2) of the Act even if he does not have an 
allotment order in his favour. In Special 
Appeal No. 595 of 1961 (AIL), Sangam Lal 
y. Rent Control and Eviction Officer, Alla- 
habad (decided on 4-8-1966) a Division 
Bench of this Court held that where a 
general order has been passed by the Dis- 
trict Magistrate under Section 7 (2) prohi- 
biting the landlord from letting out any ac- 
commodation then, without an allotment 
order the letting in defiance of such a gene- 
ral order would be unauthorised and in the 
eye of law there was vacancy; and the Rent 
Control and Eviction Officer had jurisdic- 
tion to make an allotment order in respect 
of the premises. This case is applicable on 
all fours. The fact that in that case the 
allotment order was passed in favour of the 
person who was in unauthorised occupation 
is immaterial; because the existence of 
vacancy is a condition precedent. Vacancy 
did not arise on the allotment order being 
passed in favour of the existing occupant. 


3. Learned counsel for the respon- 
dent relied on Viswamitra v. Rent Control 
and Eviction Officer, Jhansi, 1967 All WR 
(HC) 473. In that case the tenant was in 
possession by virtue of a valid agreement. 
The landlord had determined the tenancy. 
Tt was held that the mere determination of 
tenancy did not make the accommodation 
about to fall vacant. In Lakshmi Narain 
vV. Rent Control and Eviction Officer, Luck- 
now, 1962 Ali LJ 213 a decree for eject- 
ment had been passed. In both these cases, 
the tenancy was valid. The tenant’s posses- 
sion at the inception of the tenancy was not 
unauthorised within the meaning of Section 
7 (2) of the Rent Control Act. The ques- 
tion considered in these cases was whether 
on the determination of the tenancy by the 
landlord or by the passing of a decree for 
ejectment by a court, the accommodation 
in possession of the tenant can be said to 
be about to fall vacant. The question was 
answered in the negative. These cases are 
distinguishable. 

In the present case, possession of the 
respondents was unauthorised from the very 
inception, because they had not obtained an 
order of allotment in their favour under 
Section 7 (2) of the Act. Within meaning 
of Section 7 (2), the respondents were not 
in valid or authorised occupation from the 
very beginning. So, no question of deter- 


mining whether an accommodation, which 
was in the beginning not vacant, has be- 
come about to fall vacant, arises in the 


present case. Reliance was also placed on 
Udhoo Dass v. Prem Prakash, 1963 All LJ 
406 at p. 407 = (AIR 1964 AI 1) 

where it was held that a contract of tenancy 
in violation of a general or special order 
of the District Magistrate under Section 7 
(2) was not void under Section 10 or Sec- 
tion 23 of the Contract Act. This decision 
too is of no material assistance. The con- 
tract of tenancy may not be void between 
the landlord and the tenant but that will 
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not make the possession of the lessee as 
that of a valid tenant within the meaning 
of Section 7 (2) of the Act. He will none- 
theless be an unauthorised tenant for -the 
purposes of Section 7 (2) of the Act. 


4. We are unable to sustain the 
view that it was incumbent upon the autho- 
Tities to take proceedings for the ejectment 
of the unauthorised tenant under Section 
7-A before passing an order of allotment. 
It is true that proceedings under Section 7-A 
could have been taken even without an 
order of allotment; but Section 7-A does 
not place any bar or prohibition against the 
passing of an order of allotment under Sec- 
tion 7 (2) of the Act without ejectment of 
an unauthorised occupant. The jurisdiction 
to make an order of allotment arises on the 
occurrence of a vacancy. No other condi- 
tion or limitation has been placed upon the 
exercise of that power. 


5. Learned counsel for the respon- 
dents invited our attention to Section 14 
of the U. P. Act No. XUI of 1972. This 
Act came into force on 15th of July, 1972. 
The impugned order was passed on 30th 
May, 1970. We do not find anything in 
Section 14 of Act No. XII of 1972 which 
may nullify the validity of a pre-existing 
order of allotment. Section 14 may, if its 
conditions are satisfied, offer a defence in 
proceedings for dispossession of the existing 
tenant. But that provision has no material 
bearing upon the question whether the order 
of allotment was valid when passed. 


6. The appeal succeeds and is allow- 
ed. The judgment of the learned Single 
Judge is set aside. The writ petition is dis- 


missed with costs. 
Appeal allowed. 
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Smt. Dayali Devi, Appellant v. Captain 
J. M. Mitra and another, Respondents. 


First Appeal No. 360 of 1963, D/- 19- 
10-1972, against decree of R. K. Agarw: 
Addl. Civil J., Dehradun, D/- 27-3-1963. 


Index Note:— Civil P. C. (1808), Order 
41, Rule 33 — Powers of appellate Comt 
=— Court kas no power to set aside decree 
of Lower Comt whem it finds that the 
appeal on its own merits camot succeed. 


Brief Note:-— An appellant on failing 
to support his appeal on grounds available 
to him individually as also jointly with other 
parties, whether arrayed as co-appellants 
or respondents, will not be entitled to can- 
yass in support of his appeal a point which 
could only have been raised by another 
party exclusively and individually, even 
though that party has submitted to the dec- 
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which the decree is based. To concede such 
a tight to an appellant would also result 
in manifest injustice to the decree-holder 
because he will be deprived of the benefit 
of the finality of the finding of the lower 
court on a point or issue arising as between 
him and that party alone. Nor under such 
circumstances, would it be open to the ap- 
pellate court to take recourse to the provi- 
sions of Order 41, Rule 33 for modifying 
or setting aside the decree appealed from. 
(Para 12) 
Order 41, Rule 33 is an enabling pro- 
vision. It confers certain powers on the 
appellate court but does not specify or lay 
‘down when and under what circumstances 
those powers are to be exercised. However 
wide the powers exercisable under this pro- 
vision it cannot be said that even though 
the appellate court finds that the appeal on 
its own merits cannot succeed, it would still 
have power to set aside the decree of the 
court below. The more reasonable and un- 
anomalous interpretation of the rule will 
be that the powers given to the court of 
appeal under the rule can be exercised only 
if the court finds that the appeal on its 
merits must succeed. It is only then that 
an appropriate occasion may arise for the 
exercise of the extraordinary powers confer- 
red on the appellate court by this rule. The 
court may then consider and decide having 
regard to all the material circumstances, 
whether and, if so, in what manner the 
powers should be exercised for doing com. 
plete justice between the parties according 
to law. (Paras 11, 12) 
Cases Referred: Chronological Paras 


AIR 1963 SC 1516 = (1964) 1 SCR 
980, Panna Lal v. State of Bombay 13 
AIR 1963 SC 1901 = 1963 SCD 945, 
Ratner Prasad v. Shambehari 


AIR 1956 All 660, Kashi Ram v. 
Kundan Lal 15 
AIR 1955 SC 481 = (1955) 2 SCR 22, 
Sahu Madho Das v. Mukand Ram 20 
AIR 1954 Mad 848 = (1954) 2 Mad 


LJ 559, Krishna Reddi v. Rami 

Reddi 15 
AIR 1949 FC 106 = 1949 FCR 36, 

Hari Shankar v. Anath Nath 15 
AIR 1931 PC 234 = 58 Ind App 350, 

Iswarayya v. Iswarayya 15 


K. C. Saxena, Radhakrishna, Kumar 
Chand and S. C. Dey, for Appellant; Parvin 
Chaturvedi, R. C. Ghatak, N. D. Pant and 
Virendra Singh, for Respondents. 


KERTY, J.:— Suit No. 31 of 1958, 
giving rise to this appeal, was instituted on 
February 1, 1957 by Dr. J. N. Mitra, in his 
capacity as the executor of the will of Sham- 
sher Singh dated 14th July, 1944, against 
Smt. Dayali Devi, widow of the said testa- 
tor. Shamsher Singh died issueless on 
January 20, 1946. Under the will, Smt. 
Dayali Devi was given a right of residence 
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and a life interest in the income from the 
estate, the management of which was vested 
in and entrusted to Dr. Mitra, the executor, 
and after her death the entire estate was io 
be given to the trustees of the Ram Krishna 
Mission, Kankhal, Hardwar in trust for 
founding and maintaining a hospital. The 
relief sought in the suit was for possession 
of the properties mentioned in the Schedule 
appended to the plaint, subject to the rights 
and interests of Dayali Devi therein. Sham- 
sher Singh’s sister, Smt. Dewa Devi was 
impleaded as defendant No. 2 at her own 
instance and in pursuance of an application 
made by her. The suit after contest by both 
the defendants was decreed in toto by the 
trial court by judgment and decree dated 
March 27, 1963. The instant appeal was 
filed by Dayali Devi alone against the plain 
tiff, in which Deva Devi was arrayed as 
defendant-respondent No. 2. 


2. Deva Devi filed an application 
for permission to file an appeal in forma 
pauperis. This application was dismissed 
on 18-9-1963 and the memorandum of ap- 
peal was returned to her under Section 4 
of the Court Fees Act by an order dated 
17-4-1964. Subsequently she filed a cross- 
objection which too was dismissed on 24-4- 
1964 on the grounds that it was barred by 
limitation and that it was also not legally 
maintainable. She had also applied for Te- 
view of the judgment of the trial Court, but 
her application was dismissed on 18-10- 
1965. All these orders became final and 
Deva Devi was left with no legal right to 
challenge or question the decree passed by 
the trial court against her individually. It 
may be mentioned here that in her written 
statement, she (vide paragraphs 31, 37 and 
38 of the additional pleas) had specifically 
pleaded that under the will of her father 
Dr. Chandan Singh she became entitled to 
all the properties in suit to the exclusion of 
all other persons on the death of her bro- 
ther Shamsher Singh and that she was in 
possession of the same in her own indepen- 
dent right and was entitled to so remain in 
possession. These pleas were repelled by 
the court below and the suit was decreed 
for possession against both the defendants. 


3. Deva Devi died on 29-11-1966. 
An application thereafter was filed by 
Dayali Devi alleging that she was the. only 
heir and legal representative of Deva Devi 
and praying that the name of the deceased 
be struck off and a note be made that the 
appellant herself was the legal representa- 
tive. This application was disposed of by 
an order dated 20-12-1967. From a pe: 
of this order it would appear that before 
the learned Judge it was stated by Sri K. C. 
Saksena, learned counsel for Dayali Devi, 
that the appellant was legatee of Deva Devi 
under an unregistered will. The assertion 
was denied by the Jearned counsel for the 
plaintiff-respondent. Both the counsel, 
however, agreed that Deva Devi’s name be 
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struck off. The learned Judge ordered her 
name to be struck off and observed that tho 
question whether Dayali Devi was the lega- 
tee -of Deva Devi would be determined by 
the Bench hearing the appeal if necessary. 


4.  Dayali Devi died on 10-11-1968. 
Thereupon the application under Order XX, 
Rule 3, C.P.C. was filed praying that her 
name be struck off and in her place the 
names of Sri S. N. Mathur and four other 
persons, alleged to be legatees under her 
will dated 8-11-1968, be substituted as her 
legal representatives. A true copy of the 
alleged will was annexed to the affidavit fil- 
ed in support of the application. The ap- 
plication was contested and the alleged will 
was denied. This application was disposed 
of by an order dated 4-8-72 and the names 
of four persons were ordered to be substi- 
tuted in place of Dayali Devi, only on the 
footing that even as intermeddlers they 
would be legal representatives under Section 
2 (11) of the Code of Civil Procedure. One 
person was ordered to be arrayed as pro- 
forma respondent because he objected to 
his being substituted as a co-appellant. It 
may be mentioned that in the copy of the 
alleged will no mention at all was made 
how and in what capacity Dayali Devi came 
to own and possess the properties in suit 
nor was there any mention of any will of 
Deva Devi in her favour. A mention, 
however, was made that she had no near 
relation or heir. 


5. — In the schedule to the plaint five 
items of immovable properties were speci- 
fied. Issues Nos. 1 and 2 framed in the 
suit were:— 

1. Whether the property in suit or any 
portion of it belonged to Chandan Singh? 


2. Whether the property in suit or any 

portion was self-acquired property of Sham- 
sher Singh? 
Chandan Singh was admittedly the father of 
Shamsher Singh and Deva Devi. He had 
another son named Teg Singh who died 
issueless; in 1908. Chandan Singh died on 
1-4-1897 leaving a will dated 26-3-1897. 
There is no longer any dispute about the 
existence and genuineness of this will. There, 
however, is a serious controversy regarding 
the construction and legal effect of this 
will, which will be dealt with separately. 
Here it may however, be mentioned and 
noted that the finding of the trial court on 
the above issues was not challenged before 
us by the learned counsel for the appellants, 
The finding is as follows:— 


“J, therefore, hold that the land on 
which Kothi No. 7 Kutchery Road, Dehra- 
dun stands and properties detailed at Nos, 
2 to 4 in the Schedule appended to the plaint 
i.e. shop and two Havelies belonged to Dr. 
Chandan Singh deceased and were the an- 
cestral properties in the hands of Shamsher 
Singh deceased and Kothi known as Vish- 
ranti detailed at No. 5 in the schedule and 
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the constructions now known as 7, Kutchery 
road, are self-acquired properties of Sham- 
sher Singh deceased.” 


We may here further mention and note that 
the court below upon a construction of the 
will of Chandan Singh held that after the 
death of Tegh Singh, Shamsher Singh be- 
came full owner of half share in the pro- 
perty left by Dr. Chandan Singh, and that 
this finding was also not challenged by the 
learned counsel. 


6. From what has been just stated 
above, it inevitably follows that the live 
controversy in the appeal and the subject- 
matter thereof must be confined to one half 
of the property left by Dr. Chandan Singh. 
That this is the position was also admitted 
by the appellants’ learned counsel Sri K. C. 
Saksena. He agreed that if the appeal suc- 
ceeds the decree of the trial court will have 
to be modified so as to dismiss the suit in 
respect of half share in the properties left 
by Dr. Chandan Singh as determined by 
the court below, the rest of the decree will 
temain unaffected. 


7. Two other facts of great import- 
ance may now be noted. An application was 
filed in this court by Captain J. N. Mitra 
for grant of probate of the wil of Sham- 
sher Singh dated July 14, 1944. This appli- 
cation having been contested by Dayali 
Devi was registered as suit No. 3 of 1947 
and ultimately decided in favour of Cap- 
tain Mitra by judgment dated February 15, 
1949. Probate was, thereafter, granted to 
him on 18-3-1949. Dayali Devi filed a Letters 
Patent appeal against the judgment. This 
appeal was dismissed on 14-3-1952. Dayali 
Devi applied for leave to appeal to the Sup- 
reme Court. Her application was dismissed 
on 25-10-1952. It may here be mentioned 
that Dayali Devi had then, unsuccessfully 
set up a rival will which purported to 
have been executed by her husband Sham- 
sher Singh on 4-1-1946 making an absolute 
bequest to her solely. 


8. Thereafter Dayali Devi filed a 
regular suit (No. 54 of 1952) against Captain 
Mitra and Deva Devi both, inter alia for a 
declaration that under the will of Dr. Chan- 
dan Singh dated 26-3-1897 she became the 
sole and absolute owner of the suit proper- 
ties on the death of Shamsher Singh. ‘The 
suit was contested only by Captain Mitra, 
defendant No. 1. The most important issue 
in the suit was whether Dayali Devi acquir- 
ed any interest under the will in question. 
The trial Court recorded a categorical find- 
ing thereon that she acquired no interest 
under the will and held that on that finding 
alonc the suit must totally stand dismissed. 
Findings however, were also given to the 
effect that under the will Shamsher Singh 
never becaine the absolute owner of the 
whole estate of Chandan Singh but got a 
life interest in a moiety thereof, although 
on the death of Teg Singh in 1908 he be- 
came the absolute owner of the other 


Dayali Devi v. J. M. Mitra (Kirty J.) 


[Prs. 5-8] All. 251 


moiety, and that he had no legal right to 
make a will in respect of the one moiety in 
which he had a life interest only. The suit, 
however, was dismissed in toto. Dayali 
Devi filed an appeal (F. A. No. 605 of 
1958) in this Court. This appeal was dis- 
missed by judgment and decree dated 21st 
November, 1961. This court held that 
Dayali Devi acquired no interest in the will 
of Dr. Chandan Singh and that, conse- 
quently, she was not entitled to challenge 
the will executed by Shamsher Singh. The 
appeal was dismissed and trial Court’s dec- 
ree dismissing the suit was affirmed. Ad- 
mittedly, the judgment and decree of this 
court dated 21-11-1961 in first appeal No, 
605 of 1958 became final even prior to the 
commencement of the actual hearing of suit 
No. 31 of 1958. Indeed, from the order- 
sheet (English note) of this suit it transpires 
that Deva Devi filed an application for im- 
pleadment as a party to the suit in Febru- 
ary 1962. This application was contested 
by the plaintiff. It was, however, allowed 
by an order dated 17-3-1962. The trial 
Court observed that Deva Devi claimed a 
direct interest in the subject-matter of the 
suit and, therefore, she was entitled, to be 
impleaded as a party. It further observed 
that on being impleaded she would have 
a right to set up a defence, and that if in 
consequence of her defence being establish- 
ed the suit be Hable to be dismissed, it 
would be dismissed. Thereafter Deva Devi 
filed her written statement on. 2ist June, 
1962 pleading, inter alia, as already noted, 
that on Shamsher Singh’s death she became 
the sole and absolute owner of the suit 
properties under the will of Chandan Singh 
dated 26-3-1897 to the exclusion of every 
body and that she was in possession in her 
own independent right. She further chal- 
lenged Shamsher’s will dated 14th July, 
1944 not only on the ground of testamentary 
incompetence but also questioned its genu- 
ineness and execution. Three issues (Nos. 
4-A, 4-B and 5) concerning Shamsher Singh’s 
will were not pressed either by Dayali Devi 
or by Deva Devi. Therefore, the only de- 
fence that survived was that on Shamsher 
Singh’s death she became absolute owner 
of the properties in question under the will 
of Chandan Singh. This matter was con- 
sidered by the trial Court under issue No. 3, 
viz., “Whether Chandan Singh executed a 
will on 26th March, 1897 as alleged in the 
written statement? If so, its effect.” Execu- 
tion of this will was proved. In fact, it 
was not seriously questioned. Upon a con- 
sideration of the will the trial Court record- 
ed categorical findings that Dayali Devi did 
not acquire any right or interest in Chandan 
Singh’s property under the will and that the 
testator did not create nor had any inten- 
tion to create any interest in his property 
in favour of any of his two daughters. 
Deva Devi, therefore, acquired no right or 
interest in the suit properties and, on Teg 


Singh’s death, the surviving son Shamsher 


’ 





~ 
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Singh acquired full ownership 
assets left by Chandan Singh. 


9. Apart from the question of the 
correctness of the construction of Chandan 
Singh’s will by the court below, and inde- 
pendently of it, two questions of vital im- 
portance arise (1) as to the legal effect of 
the earlier judgment of this court (in F. A. 
No. 508 of 1958) dated 21st November, 
1961 (supra); and (2) the finality of the 
judgment and decree under appeal, at least 
in so far as Deva Devi was concerned. We 
propose to examine the second question 

st. 


4 


rights in the 


10. From all that has been already 
stated it is abundantly clear that Deva 
Devi had set up a complete defence in her 
own right and that she claimed full owner- 
ship to the exclusion of everybody else, in- 
cluding Dayali Devi. If she -had succeeded 
in establishing her defence, the plaintiffs 
suit in respect of Chandan Singh’s - estate 
was bound to be dismissed. The court be- 
low, however, repelled the defence plea and 
decreed the suit against her as well. The 
decree was binding on her, and finality at- 
tached to the decree as against her once her 
memorandum of appeal was returned to her 
under Section 4 of the Court Fees Act as 
a consequence of the dismissal of her ap- 
plication for permission to file an appeal in 
forma pauperis. With the dismissal of her 
cross-objection, she had no legal right or 
means left to challenge the decree or to 
question the correctness of the findings re- 
corded by the trial Court in plaintiffs 
favour and against her. This being the 
position, no person claiming title to the suit 
property under or through her, whether as 
her legal heir or as a legatee under her 
will, could possess or claim any right which 
she herself did not possess. If she had 


ceased to have any right to challenge the 


decree, surely her successor or legal repre- 
sentative could not be vested with such a 
right. This question has arisen because on 
the death of Deva Devi, the appellant 
Dayali Devi filed an. application praying 
that Deva Devi’s name be struck off from 
the memorandum of appeal and a note be 
made that the appellant is her legal repre- 
sentative. It has already been mentioned 
that when this application was heard, it was 
claimed on behalf of Dayali Devi that she 
was the sole beneficiary under a will left by 
Deva Devi. This will was never produced. 
But non-production of the alleged will is 
neither relevant nor of any consequence. 
Assuming that such a will was executed, 
Dayali Devi in her capacity as the legatee 
thereunder could not acquire any right to 
question the decree for the correctness of 
the findings against Deva Devi which had 
already become final. Dayali Devi had 
filed the instant appeal in her own individual 
capacity, and her legal representatives in 
their turn could be entitled to prosecute 
and press the appeal only in the same capa- 
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city in which she herself could have dome, 
had she been alive, 


1i. Realizing that the difficulty was 
of an insurmountable nature, Shri Saksena 
sought to press into service the provisions 
of Order 41, Rule 33 of the Code of Civil 
Procedure. He contended that the trial 
Court upon an erroneous and untenable 
construction of the will of Chandan Singh 
and upon a wrong legal view of the legal 
effect held that under that will Deva Devi 
acquired the interest in Chandan  Singh’s 
assets on the death of Shamsher Singh and 
decreed the suit against her. Therefore, if 
this court feels satisfied that the trial Court 
in doing so committed an error, it should 
allow the appeal and set aside the decree 
under appeal as a whole and pass a decree 
dismissing the suit against both the defen- 
dants because such a decree ought to have 
been passed by the trial Court. In our 
opinion, if Dayali Devi’s appeal cannot suc- 
ceed on its own merit or it otherwise, fails, 
recourse cannot be had to Order 41, Rule 
33 of the Code of Civil Procedure to resus- 
citate or sustain it; nor would it be fit and 
proper to do so, even if the court might 

ave the requisite power in that behalf. 

12, The relevant part of Order 41, 
Rule 33 reads: 

“The appellate court shall have power 
to pass any decree and make any order 
which ought to have been passed or made 
and to pass or make such further or other 
decree or order as the case may require, and 
this power may be exercised by the court 
notwithstanding that the appeal is as to part 
only of the decree and may be exercised in 
favour of all or any of the respondents or 
parties, although such respondents or par- 
~ties may not have filed any appeal or ob- 
jection.” 

Evidently, as the wording of Order 41, Rule 
33 itself manifestly shows, it is an enabling 
provision. It confers certain powers on the 
appellate Court but does not specify or lay 
down when and under what circumstances 
those powers are to be exercised. Howso- 
ever wide the powers exercisable under this 
provision may be, it is difficult to accept any 
construction of this rule or any proposition 
that even though the appellate court finds 
that the appeal on its own merits cannot 
succeed, it would still have power to set 
aside the decree of the court below. The 
more reasonable and unanomalous interpre- 
tation of the rule will be that the powers 
given to the court of appeal under the rule 
can be exercised only if the court finds that 
the appeal on its own merits must succeed. 
It is only then that an appropriate occasion 
may arise for the exercise of the extraordi- 
nary powers conferred on the appellate 
court by this rule. The court may then 
consider and decide, having regard to all the 
material circumstances, whether and, if so, 
in what manner the powers should be exer- 
cised for doing complete justice between 
the parties according to law. Such interpre- 
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tation will also be quite in consonance with 
the language and wording of the provision. 
If in a case the appellant fails to substanti- 
ate the grounds upon which he seeks oF 
could seek relief from the appellate court, 
can he ask the court to consider and decide 
points which could have only arisen had 
another party filed an appeal either sepa- 
rately, or even jointly with him? If a suit 
js contested by several defendants on pleas, 
some of which only are common to all of 
them, each defendant would be entitled to 
press in his individual capacity and right 
the common pleas in the same manner and 
to the same extent as he would be entitled 
to press his separate pleas. Any such de- 
fendant would be entitled to file an appeal 
in his individual right against any appealable 
decree or order adverse to him, whether 
severally or jointly and severally with other 
defendants. In cases of suits instituted by 
several plaintiffs, the same legal incidence 
and rights would attach under comparable 
circumstances. That such is the legal posi- 
tion is also clear from Rules 1, 3, 4, 5, 6 
and 7 of Order 1 and Rule 4 of Order 41 
of the Code of Civil Procedure. But at the 
same time, it must be noted that neither on 
principle nor on the basis of any statutory 
provision—there being none to our know- 
ledge, can it be held that an appellant on 
failing to support his appeal on grounds 
available to him individually as also jointly 
with other parties, whether arrayed as co- 
appellants or respondents, will be entitled 
to canvass in support of his appeal a point 
which could only have been raised by ano- 
ther party exclusively and individually, even 
though that party has submitted to the dec- 
tee and the adverse finding on the point on 
which the decree is based. To concede 
such a right to an appellant would also 
result in manifest injustice to the decree- 
holder because he will be deprived of the 
benefit of the finality of the finding of the 
lower court on a point or issue arising as 
between him and that party alone. Nor 
under such circumstances, would it be open 
to the appellate Court to take recourse to 
the provisions of Order 41, Rule 33 for 
modifying or setting aside the decree appeal- 
ed from. 


13. The learned counsel for the par- 
ties cited a number of rulings on the ques- 
tion of applicability of Order 41, Rule 33 
of the Code of Civil Procedure. They may 
now be considered. In Panna Lal v. State 
of Bombay, AIR 1963 SC 1516 the plaintiff 
had filed three suits for recovery of certain 
sums against a number of defendants. The 
State of Madhya Pradesh was a defendant 
in each suit. The trial Court decreed the 
suits against State of Madhya Pradesh only 
but dismissed them as against the other de- 
fendants. Three appeals were filed by the 
State of Madhya Pradesh in which the plain- 
tiff and the other defendants were arrayed 
as respondents. The Nagpur High Court 
held that the contracts in question had not 
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been entered into by or on behalf of the 
State and, therefore, no decree could be 
passed against it. In the circumstances, it 
was urged on behalf of the plaintiff-respon- 
dent that the High Court, in any case, ought 
to grant relief against such of the other de- 
fendants as it thought fit under the provi- 
sions of Order 41, Rule 33 of the Code. 
The High Courts held that though this could 
be done under the said provision, there 
was no reason why the power should be 
exercised when - the _ plaintiff-respondent 
could but did not prefer a cross-objection 
against the dismissal of his suits against the 
other defendants. The result was that the 
nppeals were allowed and the suit stood dis- 
missed in toto against all the defendants. 
The plaintiff appealed to the Supreme Court 
which held that although the High Court 
tightly dismissed the suits as against the 
State Government, it erred in refusing to 
grant relief to the plaitniff against other 
defendants concerned in exercise of power 
under Order 41, Rule 33. It was held that 
on the facts of the case it was not open to 
the plaintiff to file any cross-objection direct- 
ed against other defendants who were co- 
respondents and that, therefore, the ground 
upon which the High Court had refused to 
exercise its power under the said provision 
was untenable. It is thus clear that ‘ the 
point for consideration before the Supreme 
Court was entirely different from the point 
arising in the instant case. Even the pas- 
sage (vide paragraph 12) quoted below_on 
which much reliance was placed by Sri Sak- 
poe does not lend support to his conten- 
on:— 

“the wide wording (of Order 41, Rule 
33) was intended to empower the appellate 
Court to make whatever order it thinks fit, 
not only as between the apelant and the 
respondent but also as between a respon- 
dent and a respondent. It empowers the 
appellate court not only to give or refuse 
relief to the ‘appellant by allowing or dis- 
missing the appeal but also to give such 
other relief to any of the respondents as 
the case may require.........” 


14. It may be noted that the Sup- 
reme Court referred to and relied on the 
illustration to Order 41, Rule 33 which di- 
rectly covered the case. Another circum- 
stance which deserves notice is that there 
were findings in plaintiffs’ favour that the 
contracts on which the claims were found- 
ed out had in fact been entered into by some 
other defendants purporting to act on be- 
half of the State Government and that a 
number of hospital buildings were construct- 
ed by him in terms of the contract. The 
adverse findings given by the High Court 
and maintained by the Supreme Court was 
that the contracts had not been entered into 
by or on behalf of the State Government 
nor had the Government derived any bene- 
fit thereunder. It was in such circumstan- 
ces that, while maintaining the decree and 
dismissing the suits against the State Gov- 
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ernment, the Supreme Court held that re- 
lief could and ought to be given to the 
plaintiff under Order 41, Rule 33, C.P.C. 


15. The other rulings cited by Sri 
Saksena do not need any detailed discus- 
sion or consideration. In Iswarayya v. Is- 
warayya, AIR 1931 PC 234, the trial Court 
had passed a decree requiring the husband 
to pay a sum of Rs. 310/- per month (Ru- 
pees 150/- for the maintenance of the child- 
ren and Rs, 160/- as wife’s alimony). The 
husband appealed to the High Court which 
held that as the children had all ceased to 
be minors provision could be made for 
them, but increased the alimony to Rupees 
260/- per month, although the wife had 
neither filed any appeal nor any cross-ob- 
jection, purporting to exercise power under 
Order 41, Rule 33. Whe Privy Council held 
that this could be done under the said pro- 
vision. In Hari Shankar v. Anath Nath, 
AIR 1949 FC 106 against an award, appor- 
tioning compensation for acquisition of a 
property between the proprietors and lessees, 
only one set of proprietors had filed an 
appeal in the High Court. This appeal suc- 
ceeded and it was held that the proprietors 
were entitled to a much larger amount. 
decree, however, was passed in favour of 
those proprietors only who had appealed. 
The other proprietors who were made res- 
pondents to the appeal filed a review ap- 
plication on the ground that the High Court 
had omitted to consider whether a decree 
in their favour also should be passed under 
Order 41, Rule 33. Whe High Court allow- 
ed the review application and passed dec- 
tees in their favour as well. The validity 
of these decrees was questioned before the 
Federal Court. These decrees were upheld 
and it was observed in paragraph 17 of the 
judgment : 

“In the case before us, although the 
appeal was by some of the proprietors and 
was in respect of the portion of the Tribu- 
nal’s award which affected them, the ground 
urged in support of the appeal was com- 
mon to all the proprietors and it challenged 
the propriety of the entire decision of the 
improvement Tribunal. The High Court ac- 
cepted the appellants’ contention and re- 
versed the decision of the Tribunal and in 
allowing the appeal, it was certainly within 
its powers to reverse the decree with regard 
to the non-appealing proprietors as well, if 
it considered such order or decree to be 
necessary for doing complete justice be- 
tween the parties and to avoid inconsistent 
decisions in the same proceeding.” 

The remaining cases cited by Sri Saksena 
are: Kashi Ram v. Kundan Lal, ATR 19564 
All 660; Krishna Reddi v. Ramireddi, AIR 
1954 Mad 848 and Ramayan Prasad v. 
Gulaba Kuer, ATR 1967 Punj 35. In the 
Allahabad case an appeal was preferred by 
a defendant against a preliminary decree for 
rendition of the accounts of a dissolved firm 
and division of its assets. The claim 
for rendition of accounts was found to be 
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barred by limitation. It was held that it 
was absolutely necessary to dismiss tha 
claim for share in the assets also because, 
the claim for accounts having been declared 
to be time-barred, confusion would arise if 
the claim for division of assets was allowed. 
In the circumstances, it was considered to 
be a fit case for exercise of power under 
Order 41, Rule 33. In the Madras case, the 
suit was by a reversioner against a number 
of transferees. The trial Court decreed the 
suit. Some defendants filed appeals; some 
did not. The first appellate court dismissed 
the suit not only as against the defendants 
who had filed appeals but also as against the 
other defendants who had not, purporting 
to act under Order 41, Rule 33. The plain- 
tif filed a second appeal. The High Court 
held that although the lower appellate court 
had jurisdiction to do so, the jurisdiction 
had not been properly exercised. It was 
a 

'. “Normally a party who is aggrieved by 
a decree should, if he seeks to escape from 
its operation, appeal against it: where he 
failed to do so, no relief should ordinarily 
be given to him under Order 41, Rule 33.” 
It was, however, pointed out that there are 
well recognised exceptions to this rule. 
One is where as a result of interference in 
favour of the appellant it becomes necessary 
to readjust the rights of other parties. The 
second is where the question is one of set- 
ting mutual rights and obligations between 
the same parties. The third is when the re- 
lief prayed for is single and indivisible but 
is claimed against a number of defendants, 
and the appellate court finds that as a re- 
sult of allowing the appeal of one defendant 
two inconsistent decrees would come into 
existence if the decree as against the defen- 
dants who did not appeal is maintained. 
The instant case does not come under any 
of these exceptions. In the Patna case, the 
plaintiff had filed a suit for eviction of two 
defendants who had contested it on several 
common grounds. The suit was decreed 
against both, but only one of them filed an 
appeal. It was held that “it was open to the 
appellate court to reverse the entire decree.” 
It may be mentioned that in that case, ac- 
cording to the plaintiff, defendant No. 1 was 
the Chief tenant and defendant No. 2 was 
his sub-tenant; while according to the de- 
fendants, defendant No. 2 was a co-owner 
and defendant No. 1 was his tenant. The 
appeal was filed by defendant No. 2 alone. 

16. Order 41, Rule 33 of the Code 
of Civil Procedure has been construed by 
the Supreme Court in several cases other 
than the case cited by Sri Saksena. It is, 
however, not necessary, to advert to them, 
except one. Rameshwar Prasad v. 
Shambehari Lal, AIR 1963 SC 1901 it was 
observed in paragraph 17: 

“This rule (Order 41, Rule 33) is under 
the sub-heading ‘judgment in appeal’. Rule 
31 provides that the judgment of the Ap- 
pellate Court shall ......... .. State inter alia 
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the relief to which the appellant is entitled 
in case the decree appealed from is reversed 
or varied. Rule 32 provides as to what the 
judgment may direct and states that the 
judgment may be for confirming, varying or 
reversing the decree from which the appeal 
is preferred ......... The reversal or varia- 
tion in the decree would, therefore, be in 
accordance with what the appellant had 
been found to be entitled. The decree, 
therefore, is not to be reversed or varied 
with respect to such rights to which the ap- 
pellant is not found entitled. R. 33 really 
provides as to what the- Appellate Court can 
find the appellant entitled to. It empowers 
the appellate court to pass any decree and 
make any order which ought to have been 
made in the proceedings before it and thus 
could have reference only to the nature of 
the decree or order in so far as it affects 
the rights of the appellant. It further em- 
powers the Appellate Court to pass or make 
such further or other decree or order as the 
case may require. ‘The court is thus given 
vide discretion to pass such decrees or orders 
as the interest of justice demand. Such a 
power is to be exercised in exceptional cases 
when its non-exercise will lead to difficulties 
in the adjustment of rights of the various 
parties.” 


With respect, if we may say so, the above 
passage Jays down in a succinct, yet compre- 
hensive, manner the conditions for the exer- 
cise of the powers by the Appellate Court 
conferred on it by Order 41, Rule 33, as 
also the purpose for which those powers are 
to be exercised. The passage also lends 
full-support to the view expressed herein- 
above by us. It must, therefore, be held 
that the judgment and decree of the trial 
Court became final as against Deva Devi 
and could no longer be questioned by Dayali 
Devi either in ber own right as appellant, 
or in her right, if any, as the legatee under 
the alleged will of Deva Devi. 


17. Before proceeding to consider 
the effect of the judgment in First Appeal 
No. 508 of 1958 dated 21st November, 
1961, we may mention that the trial Court 
has in the instant case under issues 7-A and 
7-B held that Deva Devi, defendant No. 2, 
was not in possession of the property in suit 
in her own right and that she in any case 
had not been residing in any suit property 
for over twelve years. As against her, there- 
fore, the suit was not barred by limitation. 
These findings also having become final 
could not be questioned. 


18. The material findings given 
against Dayali Devi in First Appeal No. 
-508 of 1958, as already noted above, are 
(1) that she did not acquire any interest in 
the properties in dispute under the will of 
Dr. Chandan Singh; (2) that she had no 
legal right to challenge the will of Shamsher 
Singh dated July 14, 1944; (3) that she had 
no cause of action to institute the suit (No. 
54 of 1952) or to seek any relief against 
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Dr. J. N. Mitra, the executor under the will 
of Shamsher Singh. These findings were 
and had to be given on issue arising directly 
in that case as between Dayali Devi the 
plaintiff, and Dr. J. N. Mitra, the sole con- 
testing defendant. These findings — having 
become final clearly operated as res judicata 
in the suit filed by Dr. J. N. Mitra (No. 31 
of 1958) which has given rise to this appeal. 
On this ground alone Dayali Devi’s appeal 
was and is liable to be dismissed. the 
subsequent suit giving rise to this appeal, 
copies of plaint, order of the trial Court, 
judgement of the appellate court (High Court) 
were filed and exhibited as Ex. 11, Ex. 3 
and Ex. 4 respectively. In that plaint it 
was inter alia specifically pleaded (vide para- 
graph 16): 

“Under the will of Dr. Chandan Singh 
dated 26-3-1897 — Babu Shamsher Singh 
husband of the plaintiff, had no right of 
ownership, in any property — and had no 
right to make the wills mentioned above in 
respect of the said property. Both the wills 


. are null and void and ineffectual. Defen- 


dants Nos. 1 (Dr. J. N. Mitra) and 2 (Swami 
Shankeranand, President Ram Kishan Mis- 
sion), who have been mentioned as owners 
of the property after the death of the plain- 
tiff, in the will dated 14-7-1944 and defen- 
dant No. 2 (eva Devi) do not derive any 
right under the said wills. The plaintiff is 
the absolute owner entitled to the entire 
property—as the legal heir of Babu Shant- 
sher Singh under the terms of the will dated 
26-3-1897. Her rights are not affected by 
the order of the Hon'ble High Court grant- 
ing probate.” 

The principal relief claimed in that suit was 
for a declaration that the plaintiff was the 
owner of the property in suit. It will be 
noticed that in her suit Dayali Devi not 
only claimed to be the absolute owner of 
the suit property which according to her, 
belonged to the estate of Dr. Chandan Singh, 
but she also asserted her full right of 
ownership to the complete exclusion of 
Deva Devi. Although Deva Devi was im- 
pleaded as defendant No. 3 in that suit, she 
neither entered appearance in the trial Court 
nor in First Appeal No. 605 of 1968 filed 
in this court by Dayali Devi in which Deva 
Devi was arrayed as a respondent. The 
High Court in its judgment dated 21-11- 
1961 upon a construction of the will of Dr. 
Chandan Singh held: “It is clear that Dr. 
Chandan Singh never intended the widows 


_ of his sons to have any right higher than 


to subsistence allowance or maintenance. 
He has expressly excluded them from suc- 
cession.” The finding was categorical and 
positive. In the face of this finding it was 
no longer open to Dayali Devi, in suit No. 
31 of 1958 filed by Dr. J. N. Mitra to 
plead that she had any right to the suit- 
property either under the will of Dr. Chan- 
dan Singh or otherwise. Her only rights 
were those given to her by Shamsher Singh 
in his will dated 14-7-1944. In suit No. 31 
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of 1958 Dr. Mitra had not claimed any re- 
lief to the detriment of Dayali Devi’s right 
under the aforesaid will dated 14-7-1944. 
From a perusal of the judgment (Ext. 3) 
dated 7-11-1958 and the judgment (Ext. 4) 
dated 21-11-1961, both, it is evident that 
there was no contest inter se between Dr. 
J. N. Mitra and Deva Devi. Therefore, no 
finding as to whether under the will of Dr. 
Chandan Singh Deva Devi acquired any 
interest or not was called for. The High 
Court was fully alive to this situation. In- 
deed, although the High Court made a 
casual and passing observation to the effect 
that the only legal heir whom Shamsher 
Singh seems to have left is his sister Deva 
Devi, this observation was made with refer- 
ence to the will of Dr. Chandan’ Singh re- 
lating to the provision thereunder in regard 
to succession qua half the estate of Dr. 
“Chandan Singh in which Shamsher Singh 
had a life interest. No finding, however 
was given and it was observed:— 

“She (Deva Devi) did not claim any 
right in respect of the property left by 
Shamsher Singh. Though she had been 
arrayed as one of the defendants in the suit 
and as one of the respondents in the appeal 
before us it does not appear that she chal- 
lenged the will of Shamsher Singh at any 
time; she did not even contest the suit giv- 
ing rise to the appeal, nor has made appear- 
ance in the appeal before us, nor did she 
rake an application for being transferred 
as a plaintiff in the case. Consequently, it 
is not possible to adjudicate upon her rights 
in respect of the property of Shamsher 
Singh in those proceedings.” 

The learned Judges further stated:— 


“We have not gone into the question 
whether the property of Dr. Chandan Singh 


reverted to him and after his death to his 


legal heirs inasmuch as the bequest of the 
remainder in the will of Dr. Chandan Singh 
‘was void and could not be given effect to.” 
The suit having been dismissed in toto by 
the trial court no occasion or necessity arose 
for Dr. Mitra to file any appeal nor any 
cross-objection in the appeal filed by Dayali 
Devi in this court. Therefore, neither the 
casual observation made in the judgment of 
the High Court noted above in regard to 
Deva Devi nor the finding that under the 
will of Dr. Chandan Singh Shamsher Singh 
had not become the absolute owner on be- 
half of the estate could operate as res 
judicata in suit No. 31 of 1958 subsequently 
instituted by Dr. Mitra against Dayali Devi 
in which Deva Devi was later impleaded as 
a defendant ‘at her own instance. It was, 
therefore, within the competence of the trial 
Court to give findings on the questions whe- 
ther Shamsher Singh had become the abso- 
lute owner of the whole estate of Dr. Chan- 
dan Singh and whether under the said will 
Deva Devi acquired any interest. Find- 
ings on these questions having been given 
in favour of the plaintiff and no appeal 
having been filed by Deva Devi the findings 
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became final as between the plaintiff and 
Deva Devi. We have earlier held that it 
was not legally open to Dayali Devi to 
challenge these findings in her appeal. We 
have also held that the findings given by 
the High Court in its judgment (Ext. 4) 
dated 21-11-1961 operated as res judicata 
as against Dayali Devi. It, therefore, fol- 
lows that this appeal must fail and that it is 
not really necessary in this appeal to con- 
strue the will of Dr. Chandan Singh afresh 
and to decide whether the finding given by 
the trial court that Shamsher Singh became 
the absolute owner of the entire estate of 
Dr. Chandan Singh is correct or not. 


_ 19, There is another strong circum- 
Stance against the appellant. We have al- 
ready mentioned that the application for 
grant of probate of the will of Shamsher 
Singh dated July 14, 1944 was contested by 
Dayali Devi and she had inter alia pleaded 
that her husband Shamsher Singh executed 
a subsequent will dated 4-1-1946. The ap- 
plication was registered as Testamentary 
Suit No. 3 of 1947. Issue No. 4 in that 
suit was as under: 

“Was the will dated 4th January, 
1946— . 

(a) duly executed by the said Shamsher 
Singh? 

(b) duly attested?” 
The said will was exhibited as Ext. A-1. 
Considerable evidence was adduced by the 
parties on issue No. 4 above. After consi- 
dering the entire evidence and all the mate- 
tial circumstances, the learned Judge in his 
judgment dated 15-2-1949 answered the 
issue in thé negative. A certified copy of 
this judgment was exhibited in suit No. 31 
of 1958 as Ext. 2, Although no finding in 

is judgment can operate as res judicata 

and although nothing can really turn on this 
judgment, yet it shows that Dayali Devi 
was approbating and reprobating in regard 
to deposing power of her husband Shamsher 
Singh. When she had set up the will. Ext. 
1 noted above under which she claimed ta 
be the sole and absolute owner of the pro- 
perties in dispute, she certainly was clearly 
admitting that Shamsher Singh had full 
power of disposal; that is to say, Shamsher 
Singh was the absolute owner. When she 
was unable to substantiate her claim on the 
basis of Ext. A-1 and when she failed to prove 
that that was the last will and testament 
of Shamsher Singh, she turned round and 
filed a suit No. 54 of 1952 asserting that her 
husband Shamsher Singh had no disposing 
power and that both the wills dated 14-7- 
1944 and 4-1-1946 were null and void. Thus 
she was clearly approbating and reprobat- 
ing Moia she could not be legally permitted 
to do. 


20. Even though it is not really 
necessary to probe into and construe the 
will of Dr. Chandan Singh or to decide 
whether Shamsher Singh became the abso- 
lute owner of Dr. Chandan Singh’s entire 
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estate, thereunder we may indicate our view 
on these matters. The learned counsel for 
the parties had made before us elaborate 
and lengthy submissions on the said ques- 
tions and also cited a large number of rul- 
ings in support of their respective conten- 
tions. We do not consider it necessary to 
discuss the arguments and weigh their res- 
pective merits nor to discuss the rulings 
cited at the bar. It however, seems to us 
that the view taken by the High Court in 
judgment (Ext. 4) to the effect that as re 
gards one-half of the estate of Dr. Chandan 
Singh Shamsher Singh had only a life inte- 
rest is correct. Were it really necessary to 
give our own findings on the points in ques- 
tion we in all probability would have arriv- 
ed at the same conclusions thereon which 
the High Court did in the judgment (Ext. 
4). Besides, there is also authority for the 
proposition that a judicial interpretation of 
a will given by a competent court of law 
in a previous suit should not be departed 
from, even though such interpretation may 
not be binding on the court before which 
the matter subsequently arises. The earlier 
interpretation, even though not binding, 
would certainly be a precedent which ought 
to be adhered to. (See Sahu Madho Das v. 
wo Ram, AIR 1955 SC 481 paragraph 


21. For the reasons stated above 
the appeal fails and is dismissed with costs. 
Appeal dismissed. 
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JUDGMENT :— The defendant appel- 
lant, Narain Kumar, took on rent a power 
machinery run by electricity fixed in a 
building at Rs. 70/- per month for a period 
of eleven months from the plaintiff respon- 
dent who was the owner of the said machine 
and building. The defendant signed a docu- 
ment on a stamp-paper of rupees twelve 
which is a ‘Kabuliyat’ containing the terms 
on which he took the power machine and 
the building on lease. It shows that the de- 
fendant agreed to pay Rs. 70/- per month 
as the rent for the power machine and the 
building in which it was installed. The de- 
fendant was to pay for the electricity con- 
sumed for running the machine and was 
permitted to make necessary additions and 
alterations in the walls of the building and 
internal structure and when quitting was 
to restore the machinery and the building 
in the same condition as when they were 
leased. The lease was for a period of ele- 
ven months and at the option of the defen- 
dant he could continue to be a lessee on 
payment of enhanced rent of Rs. 90/- per 


month. The defendant was at liberty to 
give up the tenancy rights whenever he 


wished and leave the premises after handing 
over possession of the machine and the 
uilding in its original shape. The defen- 
dant paid Rs. 210/- as three months’ rent 
in advance. The plaintiff delivered posses- 
sion of the machine and the building to 
the defendant on 6-12-1958. On the expiry 
of eleven months in November, 1959 the 
defendant continued to operate the machine 
and retain the building on payment of 
Rupees 90 per month. On 18-11-1967 the 
plaintiff served a notice on the defendant 
demanding from him arrears of rent from, 
6-8-1967 to 5-11-1967 and terminated the 
tenancy. The defendant in December 1967 
Temitted a sum of Rs. 180/- towards the 
arrears of rent by money order which was 
refused by the plaintiff. It appears that 
the plaintiff did not take any further action 
on the basis of said notice. Then on 27-1- 
1968 a second notice was caused to be serv- 
ed on the defendant by the plaintiff de- 
6-8-1967 to 27-1- 
1968 and terminating the tenancy on the 
expiry of six months from the date of the 
receipt thereof. The defendant was asked 
to hand over possession of the machine and 
the building. The defendant not having 
complied with the said notice, the suit giv- 
ing rise to this appeal for his eviction and 
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for recovery of the arrears of rent and 
damages was instituted by the plaintiff. 


2. It was alleged by the plaintiff 
that the building in which the machine was 
installed was constructed in 1956, hence 
the provisions of U. P. Act IM of 1947 were 
not applicable. and the suit for eviction 
would be filed without obtaining any permis- 
sion from the District Magistrate. It was 
also alleged that the defendant defaulted in 
paying the arrears and a legal notice under 
Section 106 of the Transfer of Property Act 
was duly served on him terminating the 
tenancy. 


3. The defendant raised a contest, 
inter alia, on the pleas that the plaintiff had 
no right to terminate the tenancy by a notice 
to quit as under the terms of the lease the 
defendant with the knowledge of the plain- 
tiff had raised constructions and installed a 
regular manufacturing business at a cost of 
Tupees thirty thousand, that the plaintiff 
having agreed to accept the enhanced rent 
at the rate of Rs. 90/- per month on the 
terms and conditions that the defendant was 
to carry on his manufacturing business as 
long as he paid rent and it being left to the 
option of the defendant to give up posses- 
sion to the plaintiff whenever he liked, the 
lease could not be terminated by the plain- 
tiff; that the suit was barred by principles 
of acquiescence as the defendant was allow- 
ed to raise constructions and instal machi- 
nery after incurring huge costs; that it was 
open to the defendant under the terms of 
the lease to carry on manufacturing busi- 
ness as long as he wished. It was denied 
that the building was not subject to the 
provisions of U. P. Act HI of 1947 and it 
was pleaded that the suit of the plaintiff 
was barred by the provisions of the said 
Act. It was also pleaded that three months’ 
tent having been paid in advance and the 
money order for Rs. 180/- having been 
wrongly refused, the defendant was not in 
default of payment of arrears of rent. 


4 Both the courts below have re 
corded a concurrent finding that Rs. 210/- 
paid in advance as three months’ rent under 
the terms of the lease was to be accounted 
for when the defendant vacated the pre- 
“mises, hence that sum could not be treated 
at that stage towards payment of rent, thus 
the defendant was in .arrears. A concurrent 
finding has also been recorded to the effect 
that the Kabuliyat which is a unilateral 
document signed by the defendant was not 
a document of lease and there being no 
registered document of lease creating a ten- 
ancy for a period of more than one year, 


the plaintiff was entitled to determine the - 


tenancy by a notice to quit. 

5. While the trial Courts judg- 
ment was that one month’s notice to quit 
was sufficient, the lower appellate Court 
held that the lease being for manufacturing 
purposes six months’ N 
Ttequired. The notice dated 27-1-1968 being 


s 
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a six months’ notice for termination of the 
tenancy was held to be valid and effective. 
The suit of the plaintiff thus succeeded for 
all the reliefs in the courts below whose 
decrees are concurrent. The appellant has 
now come up in second appeal. 

6. I have heard Sri K. C. Saksena, 
learned counsel -appearing for the defendant 
appellant, and Sri A. N. Bhargava, learned 
counsel appearing for the plaintiff respon- 
dent. There is no document of lease. It is 
the admitted case of the parties that no 
lease was executed. Under Section 107 of 
the Transfer of Property Act a lease of im- 
moveable property from year to year or for 
any term exceeding one year can be made 
only by a registered instrument. The Kabu- 
liyat Ext. 6 is not a lease. It is manifest, 
therefore, that the plaintiff having allowed 
the defendant to use and occupy the machi-~ 
nery and the building on receiving a rent 
of Rs. 70/- per month for the first eleven 
months, and thereafter Rs. 90/- per month, 
by itself would not create a lease from year 
to year or for any term exceeding a year, 
as such a lease could only be made by a 
registered instrument. I am impressed with 
the argument of Sri Saksena for the appel- 
lant that from the terms of the Kabuliyat 
Ext. 6, an intention was manifest that a 
lease for an indefinite period was created 
in favour of the defendant and he could 
at his option remain in possession as a 
lessee so Jong as he wished. The learned 
counsel emphasised the fact that under the 
terms of the Kabuliyat the defendant was 
permitted to raise any constructions and 
instal any machinery permanently for carry- 
ing on his manufacturing business which 
clearly showed that the lease was perma- 
nent lease as no term was fixed after the 
first term of eleven months had expired. 


The document Ext. 6, the learned 
counsel conceded, by itself did not create 
any lease but he submitted that it could be 
read as collaterally indicating the terms of 
the lease. Assuming that what Sri Saksena 
submits is correct and Kabuliyat Ext. 6 can 
be read in evidence as a collateral docu- 
ment, yet it will not establish that the plain- 
tiff created a lease in favour of the defen- 
dant for a term exceeding one year as by 
law such a lease could only be made by a 
registered instrument. My attention was 
drawn by Sri Saksena to a decision of the 
Supreme Court in the case of Delhi Motor 
Co. v. U. A. Basrurkar, ATR 1968 SC 794 
in support of his contention that the lease 
in favour of the defendant was a permanent 
lease not terminable by a notice to quit so 
long as the defendant continued to pay 
rent or the lease otherwise was not forfeit- 
ed on account of any breach of its terms. 
I do not think the learned counsel can de- 
tive any help from the decision of the 
reme Court in the case cited above. In 
that case the learned Judges of the Supreme 
Court had occasion to consider the terms 
of a registered lease and on the construe- 
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tion of those terms came to the conclusion 
that a permanent heritable lease was creat- 
ed. Here in the instant case there is no 
Tegistered lease, hence the question does 
not arise for interpretation or construction 
of the terms thereof. 


7. The question then arises whe- 
ther the lease in question would be merely 
a lease from month to month creating a 
tenancy at will. Before I answer that ques- 
tion I think it would be convenient to deal 
with an argument raised by Sri Saksena on 
behalf of the appellant. He contended that 
the parties having failed to execute a regis- 
tered document no lease came into existence, 
thus the relationship between the plaintiff 
and the defendant will not be of lessor and 
lessee but merely that of the licensor and 
the licencee. On this assumption the learn- 
ed counsel argued that the defendant acting 
upon the terms of the licence having raised 
permanent constructions, the licence be- 
came irrevocable and the plaintiff was not 
entitled to possession. I am not impressed 
with this line of argument. Firstly, the 
defendant admitted in his written statement 
that he was a tenant of the plaintiff and no 
case was pleaded that he was a mere licen- 
cee, Secondly, the proposition by itself ap- 
pears to me untenable. Section 107 of the 
Transfer of Property Act lays down how 
the leases are to be made. A lease from 
year to year and for a term exceeding one 
year can only be made by a registered in- 
strument, while other leases of immoveable 
property can be created either by a register- 
ed instrument or by oral agreement accom- 
panied by delivery of possession. 


It is the own case of the defendant that 
the plaintiff agreed to give him on rent the 
power machine and the building in which 
it was installed on payment of Rs. 70/- per 
month for a period of eleven months at 
first and put him in possession thereof. 
Since the term of eleven months was less 
than one year and the plaintiff gave posses- 
sion of the immoveable property to the de- 
fendant, no registered instrument was re- 
quired to be executed for it. I think the 
lease in question would be an oral lease 
and the Kabuliyat, Ext. 6, signed by the 
defendant would be the corroborative evi- 
dence thereof. In so far as the plaintiff les- 
sor is concerned, he by his act intended to 
create a lease. On 6th December 1958 
when the possession of the immoveable pro- 
perty in suit was delivered to the defendant 
by the plaintiff on having agreed to receive 
a rent of Rs. 70/- per month, a lease was 
created. It would be a lease from month 
to month. 


8. There is a recital in the Kabuli- 
yat (Ext. 6) that the defendant was taking 
the power machine and the building on a 
monthly rent of Rs. 70/-. I am not called 
upon in this case to consider the question 
as to what would be the effect of a term 
having been agreed upon between the par- 
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ties that the lease would at first be for a 
period of eleven months, In my judgment 
when in November 1959 by mutual agree- 
ment between the parties the defendant con- 
tinued in occupation on payment of an 
enhanced rent of Rs. 90/- per month and no 
Yegistered instrument was executed by the 
plaintiff and the defendant, the lease conti- 
nued from month to month on a rental of 
Rs. 90/- per month. I think there is no 
escape from the conclusion that the lease 
in question was a lease from month to 
month and it is not possible to hold that a 
lease exceeding a term of one year or a 
permanent lease was created. Had that 
been the intention of the parties, there is 
no doubt in my mind that a registered in- 
strument of lease would have been execut- 
ed by the plaintiff and the defendant. The 
mere fact that no such instrument was exe- 
cuted and registered establishes that none 
of the parties ever intended to create a per- 
manent lease which would certainly be a 
lease exceeding a term of one year. In the 
case of Mohan Lal v. Ganda Singh, AIR 
1943 Lah 127 (FB), it was held that a rent 
deed executed by a tenant in favour of a 
landlord, can be relied upon to establish 
the relationship existing between the parties 
for, it contains an admission or an acknow- 
ledgment by the person intended to be made 
liable and should be the very best evidence 
that one can possibly have as to the oral 
agreement of a lease. 

9. In Ram Nath v. Neta, 1962 All 
LJ 773 a learned Single Judge of this Court 
held that a Kabuliyat can be looked into as 
a corroborative evidence of a lease for a 
period of less than a year as such a lease is 
permitted to be made by Section 107 by 
oral agreement. 


10. In the case of Smt. Koka Devi 
v. Budhi Prakash, 1963 All LJ 1005, I held 
that a tenancy from year to year of immove- 
able property as enjoined ‘by Section 107 
of the Transfer of Property Act must be 
created by a registered document and in the 
absence of a registered lease deed the only 
inference which could legitimately be arriv- 
ed at was that the lease was monthly lease. 

11. In Asa Ram v. Mst. Ram Kali, 
AIR: 1958 SC 183 it was held that where 
no lease deed had been executed by land- 
lords in favour of the lessee, but the latter 
had executed a Kabuliyat in favour of the 
former and the lessors accepted the Kabuli- 
yat and received rent as proved therein, the 
lessee cannot be denied the status of tenant. 


12. The ratio of the decisions of the 
cases cited -above support the submissions 
of Sri Bhargava for the respondent that an 
oral lease was created on 6th December, 
1958 and that lease was from month to 
month. The Kabuliyat clearly supports it. 


13. Sri Saksena for the appellant, 
however, laid much emphasis on a Division 
Bench decision of this Court in the case of 
Dau Dayal v. Brij Mohan, AIR 1952 All 
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344, in support of the proposition that the 
defendant was a licensee as the plaintiff 
cannot build up a case of lease merely on 
the Kabuliyat. No doubt the observations 
in paragraph 7 of the report do support Sri 
Saksena but I do not think that is the ratio 
of that decision. The learned Judges held 
that the executant of the Kabuliyat was to 
pay a certain amount every month in lieu 
of the occupation of the house and as it 
was executed by one of the parties only it 
was not a lease but a licence. On the facts 
and circumstances of that case the further 
question did not arise as to whether an 
oral lease was created as the suit from 
which the appeal arose was one for recovery 
of certain sum as arrears of rent and the 
ultimate decision of the High Court was 
that such a sum could-be recovered as com= 
pensation for use and occupation. All the 
observations relied upon by Sri Saksena were 
made ‘by the learned Judges in connection 
with an argument raised before them that 
what the plaintiff claimed in the suit could 
not be said to be rent under the law. 


. 14. It was then contended by Sri 
Saksena that it was only at the option of 
the defendant that the lease could be termi- 
nated and the plaintiff had not reserved to 
himself any right to terminate the lease. 
Reliance was placed on the terms of tha 
Kabuliyat which gave a right to the defen- 
dant to vacate the premises whenever he 
wished and a right to the plaintiff to termi- 
nate the tenancy only if the defendant com- 
mitted any breach. Learned counsel assail- 
ed. the finding of the court below that the 
defendant was guilty of breach of the terms 
of the lease in having defaulted in regular 
payment of rent. I do not think it neces- 
sary for the purpose of deciding this appeal 
to examine the evidence on record in order 
to find out whether the finding of the 
court below which is one of fact was vitiat- 
ed by any error of law or procedure. On 
his own showing under the terms of the 
Kabuliyat (Ext. 6) the defendant was at 
liberty to quit at his sweet will whenever he 
liked thus the tenancy was terminable at 
the will of the tenant. Then it must be 
held that it was terminable at the will of 
the landlord also. There is good authority 
for this proposition in the case of Ramlal 
Sahu v. Mt. Bibi Zohra, AIR 1941 Pat 228. 
A Division Bench of that Court held that 
when a tenancy is terminable at the will of 
the tenant it must be held to be terminable 
at the will of the landlord also. Moreover, 
on the facts of this case it does not appear 
that the lease, was given for the purpose of 
erection of building or raising of any fac- 
tory for manufacture. The plaintiff had 
already installed a power machine run by 
electricity in a portion of the building and 
the defendant took on rent the machine to- 
gether with the building in which it was 
installed. What appears from the recitals 
in the Kabuliyat is that the defendant was 
only allowed’ to erect other fixtures by even 
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digging the walls of the room but he under- 
took to restore the building_ in the same 
condition as let out when vacating the same. 
There is nothing in the evidence that the 
defendant was given any piece of land to 
erect buildings and factories. Merely be- 
cause the defendant invested a large sum of 
money and installed some other machinery 
would not prevent the plaintif as landlord 
from exercising his rights under Section 111 
(h) of the Transfer of Property Act. The 
lease not being a permanent lease or for any 
fixed term, there was no fetter on the power 
of the plaintiff landlord to terminate the 
tenancy by serving upon the defendant a 
notice to quit within the meaning of clause 
(h) of Section 111 of the Transfer of Pro- 
perty Act. Since the notice served on the 
defendant was made effective on the expiry 
of six months from the date of the receipt 
thereof in any case that being more than one 
month, whether one month’s notice was re- 
quired or a six months’ notice was required 
under the law is a question which merely. 
remains of academic interest. 


15. It has been found by both the 
courts below that the building and the 
machine were erected in 1956 and were not 
subject to the provisions of U. P. Act III 
of 1947. That finding has not been chal- 
lenged in second appeal. 


16. The result is that T find this 
appeal to be without force and dismiss it 
with costs. 


17. Since the defendant has installed 
machineries and made other erections dur- 
ing the period of his occupation and was 
running his business. I direct that the dec- 
ree for eviction shall not be executed for 
six months from the date of the receipt of 
the record by the court below to enable the 
defendant to conveniently shift his machi- 
neries and business to some other place but 
always subject to the deposit of mesne pro- 
fits for a period of six months. 


Appeal dismissed: 
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Smt. Sia Dulari and others, Appellants 

v. Smt. Bhagwati and others, Respondents. 


Second Appeal No. 2505 of 1963; Dj/- 
22-8-1972, against judgment and decree of 
P. C. Rastogi, 2nd Addl. Civil J., Jhansi, 
D/- 7-5-1963. 

Index Note:— (A) Contract Act (1872), 
s% 213 — Liability of deceased agent’s legal 

eir. 

Brief Note:— (A) In suit by the princi- 
pal against deceased agent’s legal represen- 
tatives for rendition of accounts and for re- 
covery of amount due, the burden of proof 
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of amount due is on plaintiff. The liability 
of the defendants is only to the extent of 
the assets in their hands. AIR 1945 Bom 
21, Relied on. (Para 3) 


Cases Referred: Chronological Paras 


AIR 1945 Bom 21 = 46 Bom LR 649, ~ 
Purshottam y. Ramkrishna 3 


V. K. S. Chaudhary, for Appellants; 
R. S. Verma and Shashidhar Pathak, for 
Respondents. 


JUDGMENT :— This. is a defendant’s 
appeal arising out of a suit for rendition 
of accounts and for recovery of the amount 
that may be found due. Plaintiff’s case was 
that she had entrusted a sum of Rs. 2,000 
to Babu Lal, husband of defendant No. 1 
and father of defendants 2. to 7 in the year 
1950. The money was paid on the basis of 
an agreeinent that Babu Lal will invest the 
amount on behalf of the plaintiff and will 
pay her the profits earned by such invest- 
ment. According to the plaintiff Babu Lal 
continued to render accounts and pay the 
profits to her till 1952. Thereafter he nei- 
ther rendered any account nor paid any 
money. Babu Lal died in 1960. The 
plaintiff filed the present suit in 1961. The 
plaintiff estimated the profits at Rs. 500/- 
and claimed a decree for the same amount 
or any additional amount that may be 
found due on accounting. The defence, 
inter alia, was that the defendants were not 
liable to render accounts as claimed by the 
plaintiff. The receipt of the money as well 
as earning of profits were denied. The trial 
Court decreed the plaintiff's suit accepting 
the case as pleaded by her. The decree was 
in the following terms:— 

“The plaintiff’s suit is decreed with costs 
against defendants 1 to 7 for rendition of 
account and for profits which may be found 
after the account. The profits more than Ru- 
pees 500/- shall, however, be recovered on 
payment of requisite court-fees....../..... 
The lower appellate court dismissed the de- 
fendant’s appeal agreeing with the findings 
of the trial court. The defendants have 
now come up in second appeal. 


2. In the plaint the relief had been 
claimed for rendition of accounts, implied- 
ly up to the date of the decree or the date 
of the suit. Mr. S. S. Verma, learned coun- 
sel for the appellant has however stated that 
the suit may be deemed as confined to the 
amount that may be found due till the date 
of death of Babu Lal, viz., April 9, 1960. 
He has stated so in view of the position of 
law that the heirs of an agent cannot be 
held liable for profits beyond the period of 
the death of the agent unless it was alleg- 
ed and proved that they had undertaken to 
carry on the business and had in fact done 
so. In the plaint there is no such allega- 
tion. 

3. The agency is created through a 
contract and the liability to render accounts 
is also a contractual liability. In the ab- 
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sence of any such contract being pleaded, 
the heirs cannot be made liable to render 
any accounts to the plaintiff. The decree 
of the courts below directing the defendants 
to render accounts is'thus contrary to law. 
The circumstance that the heirs of the agent 
are not liable to render accounts does not, 
however, mean that the plaintiff cannot 
rove the liability of the defendants. The 
Pardon lies on the plaintiff to establish that 
a particular amount was advanced to the 
agent and that the agent had, on behalf of 
the principal, earned a particular amount 
of profits. It is also open to the defendants 
to render accounts and to show that the 
claim of the plaintiff is not correct. The 
tights of the parties in such a suit and the 
remedy available to them have been out- 
lined in the case of Purshottam v. Rama- 
krishna, AIR 1945 Bom 21. As held in 
that case, the legal representatives are liable 
for whatever may be found due to the prin- 
cipal on accounting. The suit can be for 
determination of the amount due from the 
deceased agent, but the burden of proving 
the amount due lies on the plaintiff and it 
is for the plaintiff to prove either by him- 
self rendering accounts or by means of 
other evidence to establish the amount due. 
If he succeeds in proving his case he will 
be entitled to a decree for the amount 
found due and the same will be executable 
against the defendants to the extent of the 
assets of the agent in the hands of his heirs. 


4 As the decree passed by the 
courts below is not in accordance with law, 
the appeal is allowed, the decree passed by 
the trial Court and confirmed by the first 
appellate Court is set aside, and the case is 
remanded to the trial Court for deciding the 
suit in accordance with law in the light of 
the observations made above. Costs will 
abide the result. 


Appeal allowed. 


AIR 1973 ALLAHABAD 261 (Y 60 C 92) 
(LUCKNOW BENCH) 
T. S. MISRA, J. 


Achaibar Singh, Appellant v. Ram 
Murat, Respondent. 


Second Ex. Decree Appeal No. 15 of 
1969, D/- 25-3-1972, against judgment and 
decree passed by Behari Ji Dass, Ist Tem- 
porary Civil and Sessions J., Sultanpur, D/- 
31-7-1969. 

(A) Civil P. C. (1908), S. 47 —— Main- 
taimability of appeal against order passed 
under Section 6, Specific Relief Act, 1963. 


Held, no appeal was maintainable from 
an order on an objection filed under Sec- 
tion 47 of the Civil Procedure Code in view 
of the bar under Section 6, Specific Relief 
Act. (Para 4) 
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(B) Specific Relief Act (1963), S. 6 — 
Suit — Meaning of. 

The term ‘suit’ in Section 6 of the Spe- 
cific Relief Act would include an objection 
under Section 47 of the Code of Civil Pro- 
cedure filed against the execution of the 
decree passed in such a suit. (Para 4) 


Cases Referred: Chronological Paras 


AIR 1954 All 19, Brij Lal v. Mahadeo 3 
AIR 1947 Nag 53 = 1946 Nag LJ 

531, Zakarali v. Israr Hussain 3 
AIR 1932 Lah 416 = ILR 13 Lah 

798, Tota Ram v. Shibban Lal 3 
AIR 1928 Lah 539 = 108 Ind Cas 

385, Munshi Ram v. Amin Chand 3 
AIR 1923 Lah 105 = 68 Ind Cas 760, 

Waris v. Fateh Din 3 
AIR 1918 Cal 925 = ILR 45 Cal 519, 

Kanai Lal v. Jatindra Nath Chandra 3 
(1903) ILR 26 Mad 438, Thomas Souza 

v. Gulam Moideen Beari 


M. M. Lal, for Appellant; J. N. Chau- 
dhary, for Respondent. i 


T. S. MISRA, J.:— This appeal is 
directed against the order dated 31-7-1969 
passed by the Ist Temporary Civil and Ses- 
sions Judge, Sultanpur. The facts giving 
rise to this appeal are in brief as follows, 
The decree-holder-appellant obtained a dec- 
ree for possession of the northern portion 
of the land bearing No. 275/1. This por- 
tion of land was said to be having an area 
of 4 Biswas and 3 Dhurs. He put this dec- 
ree under execution. An objection was fil- 
ed by the judgment-debtor under Section 47 
of the Code of Civil Procedure for rejection 
of the execution petition, on the ground that 
there is no demarcating boundary between 
tbe, portion of the land in dispute and the 
land which is actually in possession of the 
judgment-debtor in his own rights and the 
plaintif was not entitled to obtain posses- 
sion unless he got the demarcation made 
through a Commissioner. The executing 
Court allowed the objection filed by the 
judgment-debtor holding that the decree in 
question was vague and ambiguous inás- 
much as the land in suit had not been as- 
certained and demarcated prior to the pass- 
ing of the decree. He, therefore held that 
the decree was inexecutable. The decree 
holder preferred an appeal from the said 
order. The appellate Court below dismiss- 
ed the appeal on the ground that it was in- 
competent and not maintainable inasmuch 
as no appeal lay against an order or decree 
passed on a petition under Section 47 of the 
Code of Civil Procedure in the execution 
of a decree which had been passed in a 
suit filed under Section 6 of the Specifie 
Relief Act. Whe decree-holder has now 
come up to this Court in appeal against the 
said decision. 

2. Jt was urged on behalf of the 
appellant-decree-holder that the provisions 
of sub-section (3) of Section 6 of the Speci- 
fic Relief Act did not create a bar to the 
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maintainability of the appeal. The learned 
counsel argued that sub-section (3) of Sec- 
tion 6 of the said Act would apply to an 
appeal which was filed from an order or 
decree passed in any suit instituted under 
Section 6 of the Specific Relief Act and 
would not apply to an appeal from an order 
passed on a petition under Section 47 of 
the Code of Civil Procedure and more par- 
ticularly when such a petition was not 
treated as a suit. I find no force in this 
submission. . 


3. In the case of Zakarali v. Israr 
Hussain, AIR 1947 Nag 53 a question arose 
as to whether against an order passed on a 
petition under Section 47 of the Code of 
Civil Procedure in connection with the exe- 
cution of a decree passed in a suit instituted 
under Section 9 of the Specific Relief Act, 
an appeal or revision would lie. It was 
held that Section 9 of the Specific Relief 
Act expressly prohibited an appeal from an 
order or decree passed in any suit institut- 
ed under that section and that the order 
passed under Section 47 of the Code of 
Civil Procedure was not appealable. Reliance 
was placed on ILR 45 Cal 519 = (AIR 
1918 Cal 925); AIR 1928 Lah 539; (1903) 
ILR 26 Mad 438; AIR 1923 Lah 105 and 
ILR 13 Lah 798 = (AIR 1932 Lah 416). 
In the case of Kanai Lal Ghose v. Jatindra 
Nath Chandra, ILR 45 Cal 519 = (AIR 
1918 Cal 925) it was held that no appeal 
would lie from an order passed in execution 
of a decree in a suit under Section 9 of 
the Specific Relief Act. In the case of Tota 
Ram v. Shibban Lal, AIR 1932 Lah 416 
the main ground urged was that no appeal 
was competent against the order of the exe- 
cuting court passed on a petition under 
Section 47 of the Code of Civil Procedure, 
Relying on the case of Kanai Lal v. Jatindra 
Nath, ILR 45 Cal 519 = (AIR 1918 Cal 
925) (supra) it was held that an application 
in execution proceedings was included in the 
term ‘suit? under Section 9 of the Specific 
Relief Act and an appeal to the District 
Judge from an order of the executing court 
was incompetent. The case of Kanai Lal 
Ghose v. Jatindra Nath Chandra (supra) 
was followed in the case of Munshi Ram v. 
Amin Chand, AIR 1928 Lah 539. Similar 
question also arose in the case of Brij Lal 
y. Mahadeo, ATR 1954 All 19. In that case 
the Civil and Sessions Judge, Lucknow, had 
held that in view of the prohibition con- 
tained in Section 9 of the Specific Relief 
Act to the effect that no appeal shall lie 
from an order or decree passed in a suit 
instituted under that section, the appeal 
preferred before him from an order under 
Section 47 of the Code of Civil Procedure 
was incompetent. The appeal was dismiss- 
ed. Thereupon a second appeal was filed 
against the order: of the Civil and Sessions 
Judge and a revision under Section 115 of 
the Code of Civil Procedure was also filed 
against the order of the Munsif. While 
placing reliance on the cases of AIR 1947 
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Nag 53; Tota Ram v. Shibban Lal, ILR 
13 Lah 798 = (AIR 1932 Lah 416) and 
_ Kanai Lal Ghose v. Jatindra Nath Chandra, 
ILR 45 Cal 519 = (AIR 1918 Cal 925) 
(supra) the view of the Civil and Sessions 
Judge in regard to the competency of the 
appeal was upheld. : 


4. Thus, it is by now well settled 
that the term ‘suit’ in Section 6 of the’ Spe- 
cific Relief Act would include an objection 
under Section 47 of the Code of Civil Pro- 
cedure filed against the execution of the dec= 
ree passed in such a suit and in view of the 
bar created by the provisions of sub-section 
(3) of Section 6 of the said Act no appeal 
would lie from an order passed on such an 
objection filed under Section 47 of the Code 
of Civil Procedure. The appellate Court 
below was, therefore, justified in upholding 
the prinia objection and dismissing the 
appeal. 


5. In these circumstances, this Se- 
cond Appeal is also, therefore, incompetent 


and is accordingly dismissed with costs. 
Appeal dismissed. 





AIR 1973 ALLAHABAD 263 (V 60 C 93) 
C. S. P. SINGH, J. 


Hindustan Aluminium Corporation 
Ltd.. Petitioner v, The U, P, State Elec- 
tricity Board. Respondent. 

Civil Mise. Writ No, 2670 of 1972, 
D/- 27-9-1972. 

Index Note: — (A) Arbitration Act 
(1940), Section 8 (1) (b) — Arbitration 
agreement silent about filling of vacancy 
e Effect, (Para 5) 
_ Brief Note:.— (A) Where arbitra~ 
tion agreement is silent on filling of the 
vacancy, it proves no intention that the 
vacancy should not be supplied. The par- 
ties can by consensus supply the vacancy. 

(Para 5) 

Index Note:— (B) Contract Act 
(1872), Section 6 (2) — If there is an 
express refusal to accept the proposal, 
the proposal stands revoked. (Para 6) 


Index Note:— (C) Electricity Act 
(1910), Section 24 (1) — There is no 
‘Neglect to pay’ where omission or refu- 
sal to pay is not without reasonable 
cause, _ (Para 8) 

Brief Note: — (C) Thus where the 
consumer has raised a bona fide dispute 
as to the amount payable. there is no 
neglect to pay; and the energy supply 
cannot be cut off. (1965) 35 Com Cas 
456 (SC), Rel. on; AIR 1958 Bom 498, 
Followed, (Para 9) 
Cases Referred: Chronological Paras 


1970-1 WLR 241 = 1969-3 All ER 
1593. Manchester Diocesan Coun- 
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H. A. Corpn. v. U. P. S. E, Board (C: S. P, Singh J.) 
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cil for Education v. Commercial 

and General Investments Ltd. 6 
AIR 1968 Gui 179. Shantilal R. 

Desai v. P. N. Vyas 13 
AIR 1966 Bom 160 = 67 Bom LR 

919. M. S. E. Board v. Madhu- 


sudandass 
(1965) 35 Com Cas 456 (SC). Amal~ 
gamated Commercial Traders v. 
Krishnaswami 
AIR 1958 Bom 498 = 60 Bom LR 
1446. Nagpur Corporation v. N. 
& P. Co. 


E. L. , Co. 

(1856) 11 Exch 781 = 156 ER 1047, 
Blyth v. Birmingham Water 
Works Co. 8 


N. B. Singh, K. L, Misra, Devendra 
Swarup. Umesh Chandra. for Petitioner; 
R. N. Trivedi. Standing Counsel, for Res- 
pondent. 


JUDGMENT:— The petitioner is a 
public limited company. and owns and 
runs an aluminium factory at Renukoot 
in the district of Mirzapur, The alumi- 
nium indus is a power based industry, 
in the sense that electrical energy is es- 
sential for the manufacture of alumini- 
um. On the 29th of October, 1959, it 
entered into an agreement with the State 
of Uttar Pradesh for the supply of 55,000 
K. W. of electricity from the Rihand 
Hydel Station (Annexure I to the peti- 
tion), Clause 12 (b) of the agreement 
provided that in case the total genera- 
tion of energy of the Rihand Hydro- 
electric generation station was reduced 
by causes beyond the Government’s con~ 
trol, then the energy available would be 
rateably distributed amongst all consu~ 
mers, Clause 13 (b) of the said agree~ 
ment made it incumbent for the com~ 
pany to pay each bill within thirty days 
of the delivery thereof with five days of 
grace, In case the company disputed 
any item of the bill, it had to notify the 
Government in writing within rt 
days of such dispute. but was not entitl- 
ed to withhold payment, Clause 13 (d) 
provides for disconnection of the supply, 
in case the company neglected or refusy 
ed to pay any amount payable under the 

i Clause 21 provides for arbitration 
of disputes arising out of the agreement, 
On the 6th November. 1965, another 
agreement was arrived at between the 
petitioner and the State Electricity 
Board which had stepped into the shoes 
of the State Government for additional 
supply of 45 million Watts of electricity. 
Two other supply agreements were also 
entered into in 1968 and 1970 but we 
are not concerned with them in the pre~- 
sent petition. 


It appears that the Chief Engineer 
of the Electricity Board on the Ist No~ 
vember, 1966. sent-a letter to the peti- 
tioner purporting to be under Cl, 12 (b) 
(i) of the first agreement imposing a 
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30% cut on consumption on account of 
low reservoir. level of the Rihand Dam. 

was followed by a notification 
under Section 22-B of the Electricity 
Act on the 5th November, 1966, direct- 
ing that all energy supplied to consu~ 
mers by licensees, which in the present 
case happened to be the Electricity 
Board would ‘be subject to a 30% cut, 
This order was to remain effective till 
30th June. 1967. ‘Thereafter. the Board 
issued an order on the 20th February 
1967 under Section 49 of the Electricity 
(Supply) Act, 1948 imposing a surcharge 
of 5.5 Paise per unit for energy consum- 
ed in excess of 70% of the normal 
monthly consumption. In the year 1967- 
68, 1968-69 and 1969-70, cuts were 
again imposed by the Board, A notifica- 
tion under Section 22B was also issued 
imposing cuts. The cuts in these years 
were imposed on the basis that the re- 
servoir level of Rihand was not of the 
optimum level so as to ensure a full 
supply of energy ‘to consumers. The 
Board thereafter raised demands against 
the petitioner for excess energy con- 
sumption, and also certain other de- 
mands. which were disputed by the peti- 
tioner company. On the 28th January, 
1970. the Board and the petitioner en- 
tered into an arbitration agreement ap- 
pointing Sri K. N. Wanchoo, retired 
Chief Justice of India as the sole arbi- 
trator to decide the dispute which had 
arisen between the parties, This arbi- 
tration agreement which has been filed 
as Annexure ‘III’ to the petition sets out 
three heads of dispute and covers the 
period upto 1969-70. Clause 4 of this 
agreement is important for the purposes 
o the present case and may be quot- 
ed:— 


“That all disconnection notices given 
by the Board for non-payment of the 
claims pertaining to the matters men- 
tioned in clause I above. shall stand 
withdrawn on the execution of this 
agreement.” 


It appears that Sri K. N. Wanchoo was 
not available for arbitrating in the dis- 
pute. The parties then approached Sri 
A. K. Sarkar, another retired Chief Jus- 
tice of India, but he too expressed his 
inability to take up the matter, There- 
after. the Board sent a letter on the 
19th March. 1971 (Annexure VI to the 
petition) suggesting the name of Sri 
Hidayatullah, retired Chief Justice of 
India to act as arbitrator. and request- 
ing the petitioner to send its acceptance 
to the proposal, The petitioner accept- 
ed the appointment of Sri Hidayatullah 
by its letter dated 26th March 1972. 


This letter had not been filed. and as. 


such I asked the Advocate-General to 
produce it, The letter: was accordingly 
produced by the Advocate-General. and 
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a ae conte Misty acceptance of the 
stitioner to e appointment of Sri 
Hidayatullah as arbitrator, 

The Board after receiving this letter 
sent a letter on the 23rd April. 1971, 


containing a revised draft arbitra- 
tion agreement with a request to the 
petitioner to execute the same The 


petitioner objected to this revised arbi- 
tration. agreement and took up the stand 
that the earlier arbitration agreement 
was already complete and the matter 
should be referred to Sri Hidayatullah 
for arbitration, Further correspondence 
ensued between the parties, and there- 
after the Board by its letter dated 27th 
November, 1971, (Annexure VIII to ‘the 
Petition) sent a fresh draft arbitration 
agreement for execution, Under this, 
disputes. upto the period 1970-71 were 
also sought to be referred, Clause 23 of 
his draft agreement contained a clause 
similar to Cl. 4 of the first arbitration 
agreement of 28th Jan.. 1970 the result of 
which was to defer all notices of discon- 
nection for a period of 45 days from the 
date of the award, In this letter, it was 
stated that the draft agreement should 
be signed not later than December 5, 
1971. -On the 8th December 1971. the 
Board sent a notice demanding an 
amount of Rs. 2,63,28,210.96 P as per 
statement enclosed with the letter, and 
also informed the petitioner that in ease 
payment of the aforesaid outstanding 
was not made within fifteen days from 
the date of receipt of the notice, the 
Board would under clause 13 (d) of the 
agreement be compelled to disconnect 
the supply. 


Although the letter does not state 
wheiher action was being taken under 
the supply agreement of 1959. it seems 
that it refers to the agreement of 1959. 
This notice has been filed as Annexure X 
In this connection ,it is 
mecessary to refer to one further fact. 
The petitioner. apart from taking electri- 
city direct from the Board were also 
taking their supply from the Renusagar 
Electricity Company which is a subsi- 
diary company of the petitioner. In 
order to safeguard against the pos- 
sible failure to supply from the Renu- 
sagar power plant. the petitioner had 
entered into a parallel supply agreement 
and emergency assistance for additional 
amount of electricity from the Board. 
This agreement was initially for a parti- 
cular period and that period had expir- 
ed, and the Board was not willing to re- 
mew the parallel supply agreement un- 
Jess the petitioner entered into the arbi- 
tration agreement forwarded along with 
the Board’s letter of the 27th Novem- 
ber. 1972. The Board by its letter dated 
28th January. 1972 which has been filed 
as Annexure XVI in Civil Misc, Writ 
Petition No, 618 of 1972 made this posi- 
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tion clear, The petitioner has by this 
petition challenged the disconnection 


notice dated 8th December. 1971. 


2. After the case was heard on a 
mumber of occasions, the case came up 
for hearing on the 3rd August. 1972. On 
that date, the petitioner expressed its 
willingness to execute the arbitration 
agreement as proposed by the Board in 
its letter of the 27th November. 1971, 
and the case was thereafter adjourned 
to enable the petitioner to execute and 
forward the said arbitration agreement. 
This the petitioner did by signing the 
agreement and sent it to the respondents 
under cover of its letter dated 4th Aug.. 
1972, A supplementary affidavit has 
been filed stating the circumstances in 

which the petitioner had executed the 
arbitration agreement and forwarded it 
to the respondents, No counter-affidavit 
has been filed in reply by the respon- 
dents. and when questioned as to whe- 
ther the respondents would like to file 
a counter-affidavit in reply. the Advo- 
cate-General stated that they would not 
do so, and will make arguments on the 
affidavit already on the record, 


3. ` Counsel for the petitioner has 
urged that there being clear arbitration 
agreement ‘between the parties cover- 
ing the subject matter of dispute the 
respondents had no jurisdiction either 
under the terms of the supply agree- 
ment of 1959 or under section 24 of the 
Electricity Act to disconnect the supply. 
With reference to the power. exercised 
under Sec, 24 of the Electricity Act, it 
is contended that the respondents can 
have resort to this provision only in 
case there is “neglect” on the part of 
the petitioner to pay the dues and in- 
asmuch as the matter is bona fide dis- 
puted and stands referred to arbi- 
tration. there is no “neglect” within the 
meaning of the Act. so as to warrant 
the exercise of power under that sec- 
tion. It is also contended that the power 
conferred by Section 24 of the Act is 
discretionary. and inasmuch as in the 
present case, the Board has entered into 
an arbitration agreement in respect of 
«the dispute. it cannot exercise that power 
till after the expiry of 45 days from the 
date of the award. 


4, The  Advocate-General who 
appeared on behalf of the respondent- 
Board. on the contrary contends that, 
there is no completed arbitration agree- 
ment, and further that even it exists 
that by itself cannot take away the sta- 
tutory power of the Board conferred by 
Section 24 of the Electricity Act. to dis- 
connect the supply. It has also been 
urged that inasmuch as the respondents 
are basing their rights to disconnect the 
supply also on the agreement of 1959, 
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which is purely contractual in nature no 
writ should issue in the matter. 

5. Considering the nature of the 
controversy i; will be necessary to con- 
sider as to whether there is a completed 
arbitration agreement between the part- 
ies in respect of all or any of the topics 
in dispute, It has already been noticed 
that the parties entered into a completed 
arbitration agreement on the 28th of 
January 1970, appointing Sri K. N. 
Wanchoo retired Chief Justice of India 
as the sole arbitrator, Sri Wanchoo 
did not take up the matter, Thereafter 
the parties approached Sri A, K. Sarkar, 
another retired Chief Justice of India, 
but he too expressed his inability to 

e up the matter, The Board there- 
after sent a letter on the 19th of March, 
1971 suggesting the name of Sri Hidayat- 
ullah. Ex Chief Justice of India, and 
the petitioner accepted this offer by let- 
ter dated 26th of March, 1971. The 
question arises as to whether on the 
refusal or inability of Sri K. N, Wanchoo 
to act in the matter. the entire arbitra- 
tion agreemen; fell through and had to 
be negotiated afresh, as contended by 
the Advocate-General, or with the ac- 
ceptance of Sri Hidayatullah by the 
parties as the arbitrator the agreement 
was kept alive, Section 8 of the Arbi- 
tration, Act provides a clue for resolv- 
ing this question, and the relevant part 
may be quoted:— 

“Section 8, Power of Court to ap- 
point arbitrator or umpire — (1) in any 
of the following cases— 

(A) sasse 

(b) If any appointed arbitrator or 
umpire neglects or refuses to act, or is 
incapable of acting. or dies, and the 
arbitration agreement does not show that 
it was intended that the vacancy should 
not be supplied, and the parties or the 
arbitrators, as the case may be. do not 
supply the vacancy: 


any party may serve the other parties 
or the arbitrators. as the case may be, 
with a written notice to concur in the 
appointment or appointments or in sup- 
plying the vacancy. 


(2) If the appointment is not made 
within fifteen clear days after the ser- 
vice of the said motice the court may 
aisGelccune’s .. appoint an arbitrator or arbi- 
trators OF umpire .....cecceceess who shall 
have like power to act in the reference 
and to make an award as if he or they 
had been appointed by consent of all 
parties.” 

Now clause (b) which contemplates the 
filling in of vacancy applies only in case 
the agreement does not show that the 
vacancy should not be supplied, This 
clause relating to filling in of vacancy 
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has been put in the negative form, and 
as such the vacancy. can be supplied, 
unless the arbitration agreement contains 
something which would lead to the con~ 
clusion that the parties did not intend 
that the vacancy that had occurred 
should not be filled. Thus in a case 
where the agreement is silent about the 
filling up of the vacancy. it cannot be 
said that the intention of the parties 
was that the vacancy should not be sup- 
plied. and in such a case clause (b) will 
have full application. and the parties 
can by consensus supply. the vacancy, 
This principle is in keeping with the 
common law principle that the law leans 
in favour of disputes being settled by 
arbitration. In the present case the 
arbitration agreement (Annexure III) 
does not contain anything that is sugge~- 
stive of fact that the parities did not 
want the vacancy to be filled up in case 
it occurred. Thus on Sri K. N. Wanchoo 
refusing to act. the parties were compe- 
tent to appoint another arbitrator and 
in case they did so. the new arbitrator 
was competent to arbitrate on the same 
terms and conditions as the erstwhile 
nominated arbitrator, In the present 
ease, the Board by its letter of the 19th 
March, 1971, expressly suggested the 
name of Sri Hidayatullah. and asked for 
acceptance of the terms on which he 
was willing to arbitrate in the matter. 
The petitioner unequivocally accepted: 
the proposal contained in letter of the 
19th March, 1971. The arbitration agree- 
ment as such became complete. The 
mere fact that Sri K. N. Wanchoo had 
refused to arbitrate in the matter did 
not render the arbitration agreement 
void, and this position is made crystal 
clear on a perusal of Section 8 of the 
Arbitration Act. which has already been 
extracted above. The maior items of 
dispute are covered by this arbitration 
agreement, and the draft agreement 
which was sent subsequently by the 
noes covers only one more additional 
item, 


6. - Turning now to the question 
as to whether there was another arbi- 
tration agreement covering the entire 
field of dispute. the Board had sent the 
draft to the petitioner along with its 
letter of 27th November. 1971. and had 
fixed 5th of December, 1971. as the time 
by which the petitioner should execute 
the agreement, is. however. was not 
done. But it appears that the Board did 
not treat the offer as having lapsed. as 
in its letter dated the 28th of Jan.. 1972, 
which has been filed as Annexure 16 
in Civil Misc. Writ No, 618 of 1972 the 
Board expressly stated that the parallel! 
supply agreement will be renewed, pro- 
vided that. the petitioner executed the 
draft agreement sent by it earlier, Al- 
though this letter was sent by the Board 


fn connection with parallel supply agree~ 
ment, but ‘inasmuch as it invited the 
Petitioner to execute the draft arbitra- 
tion agreement sent earlier, the offer 
made by the Board earlier was kept alive 
and continued. This offer for referring 
the matter to arbitration, provided the 
petitioner agreed to execute a fresh arbi~ 
tration agreement. was thereafter kept 
alive by the averments made in para- 
graph 39 of the counter affidavit filed in 
this petition on the 8th of March, 1972, 
wherein it is stated: 


the Board was always and is still 
willing to refer all the disputes pending 
between the parties to the arbitration of 
Sri Hidayatullah, bu; the petitioner is 
avoiding the same on flimsy and- base~ 
Jess grounds and is thereby depriving 
the Board of the huge sum of over three 
crores lawfully due to it.” 


.. So far as the petitioner is concerned, 
it did not execute the arbitration 
agreement, and took up the stand that 
there was already a concluded agree- 
ment on the 28th of January 1970 and 
no fresh agreement was necessary, ‘The 
letter dated the 27th of November, 1971, 
which the Board sent to the petitioner 
contained an offer to refer the matter to 
arbitration provided that the petitioner 
executed the draft agreement sent along 
with that letter. Now Section 6 of the 
Contract Act provides the various ways 
in which the proposal may be revoked. 
Sub-sections (1) and (2) of this section 
may be quoted, : 

“Section 6. Revocation how made 
— A proposal is revoked— 

(1) by the communication of notice 
of revocation by the proposer to the 
other party: 

(2) by the lapse .of the time pres- 
eribed in such proposal for its accept- 
ance, or, if no time is so prescribed, by 
the lapse of a reasonable time, without 
communication of the acceptance.” 

The Advocate-General contends that the 
Board had fixed the time limit of ‘the 
5th of December. 1971 for acceptance, 
and inasmuch as the petitioner did not 
execute the agreement by that date the 
proposal to enter into an arbitration stood. 
revoked. I am unable to agree with 
this contention. In the first place, the 
Board by its subsequent letter of 28th 
January, 1972 (Annexure 16 in Civil 
Misc, Writ No. 618 of 1972) renewed the 
proposal, and subsequently kept it alive 
by the averments made in paragraph 39 
of the counter affidavit, The letter of 
the 28th January, 1972, and the renewal 
of the proposal as contained in para- 
graph 39 of the counter affidavit do not 
prescribe any time limit. and as such 
the first part of sub-section (2) does not 
apply. Although the averments made in 
paragraph 39 of the counter affidavit 
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contain en offer or proposal for entering 
into arbitration yet the question re- 
mains as to whether on account of the 
fact that the petitioner has in his re- 
joinder affidavit and also earlier taken 
up the stand that no fresh arbitration 
agreement was necessary. the offer could 
be said to have come to an end, on ac- 
count of the refusal of the petitioner to 
execute the arbitration agreement, No 
direct authority has been cited before 
me that an offer of this nature comes 
to an end with the refusal of the of- 
feree. It however appears to me that 
sub-section (2) of Section 6 of the Con- 
‘\tract Act is suggestive of the result that 
in case there has been a refusal on the 
part of the offeree the offer may þ 
‘taken to have come to an end, This 
sub-section brings the life of a proposal 
to an end by the lapse of the time pres- 
cribed in such proposal, or by lapse of 
a reasonable time, and seems to embody 
the principle that on the lapse of the 
time. the proposal may be said to have 
been rejected by the other side, That 
being so, if there is an express refusal 
to accept the proposal. it is difficult to 
see how a party can be subsequently 
bound by the proposal which it had 
made. and which had been rejected by 
the other side. Reference in this con- 
text may be made to a decision of the 
Chancery Division in Manchester Dioce- 
san Council for Education v, Commercial 
& General Investment Ltd. (1970-1 
WLR 241). Buckley, J. while dealing 
with the question as to how long an offer 
can be said to be alive observed on 
page 247 as under:-— 


“It has long been recognised and as 
being the law that, where an offer is 
made in terms which fix no time limit 
for acceptance. the offer must be accept- 
ed within a reasonable time to make a 
contract (Chhity on Contracts, 22nd Edn. 
(1961), page 90. paragraph 89; Williams 
on Vendor and Purchaser, 4th Edn. 
(1936) p. 16; Halsbury’s Laws of Eng- 
land, 8rd Edn, (1954). Vol. 8: p. 71. para- 
graph 124), There seems however to be 
no reported case in which the reason for 
this is explained. There appear to me 
to be two possible views on methods of 
approaching the problem. First, it may 
be said that by implication the offer is 
made upon terms, that, if it is mot ac- 
cepted within a reasonable time. it must 
be treated as withdrawn, Alternatively, 
it may be said that if the offeree does 
not accept the offer within a reasonable 
time, he must be treated as having re~ 
fused it.” 

Tt will be seen that the offer in case it 
is not accepted within a reasonable time 
is treated as having been refused. Thus 
sub-section (2) of Section 6 is really a 
provision which equates the non-accept- 


ance within a particular time with re- 
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fusal, and if the real principle is that 
the revocation of the proposal under 
Section 6 (2) is really the result of im- 
plied refusal by the offeree. I see no 
reason: to treat the proposal as continuing 
in a case where there is an express 
refusal. This however does not con- 
clude the matter for in the present case 
there are certain facts which I shall 
refer to. which show that the respon- 
dents treated the offer as continuing 
even after the stand taken up by the 
petitioner in his rejoinder affidavit. 


ORL This matter was heard last 
time on 3rd of August, 1972, On that 
date the petitioner’s counsel stated that 
he was willing to execute a supplemen- 
tary agreement containing the addi- 
tional disputes, which were contained in 
the draft agreement sent to them by the 
Board, The Advocate-General appearing 
on behalf of the respondents however 
stated that the respondents were not ag- 
reeable to the execution of a supplemen- 
tary agreement, Thereafter the peti- 
tioner agreed to execute the draft agree- 
ment as drawn up by the respondents and 
the matter was thereafter adjourned to 


enable the petitioner to execute the 
agreement. A supplementary affidavit 
has been filed by the petitioner stat- 


ing these facts, and no counter affidavit 
has been filed in reply. The petitioner 
has already executed and sent the 
agreement as drawn up by the respon- 
dents but the Advocate-General appear- 
ing on behalf of the respondents now 
states that his clients are not willing to 
go in for arbitration, The offer to enter 
into arbitration in accordance with the 
freshly drawn up agreement had been 
made by the respondents. Though as a 
matter of law it may be said that the 
original offer came to an end with the 
refusal of the petitioner to execute the 
arbitration agreement in view of the 
stand taken up by them in the rejoinder 
affidavit, yet the offer as made was not 
treated by the Board to have been 
revoked by them. Inasmuch as on the 
date when the petitioner agreed to ex- 
ecute the arbitration agreement the res- 
pondents or the Advocate General. who 
was appearing on their behalf, did not 
make any statemen; in court that they 
were not willing to enter into arbitration 
in case the petitioner still executed the 
agreement, On the contrary. the case 
was adjourned specifically in order to 


enable the petitioner to execute and 
transmit the agreement to the respon- 
dents, It appears that the Board is now 


having second thoughts in the matter, 
but inasmuch as it had factually kept its 
proposal for entering into the arbitra- 
tion alive. even after the averments 
made in the rejoinder affidavit, the arbi- 
tration agreement became a completed 
one after the petitioner had executed it. 
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8. Even apart from these consi- 
derations, the respondents cannot discon- 
nect the electric supply in exercise of 
the powers under Section 24 of the Act, 
as there has been no neglect on the part 
of the petitioner to pay the dues, Sec- 
tion 24 of the Electricity Act. so far as 
relevant, reads as under: : 


“Where any person neglects to pay 
any charge for energy or any sum other 
than the charge for energy due from 
him to a licensee .....ccccce. the licensee 
may. after giving not less than seven 
clear days notice in writing to such per- 
SON... se aveeedsee ease CUt Off the supply.” 
[It will be seen that the power of a 
licensee to cut off the supply is depen~ 
dent upon an act of neglect, Neglect to 
pay does not have the same connotation 
in law as failure or omission to pay. 
Neglect to pay means omission or réfu-+ 
sal to pay without reasonable excuse. 


mingham Waterworks Co.. 
Exch: 781. Alderson. B.. at page 784 
considering as to what would be negli- 
gence spoke thus: 


“Negligence is the omission to do 
something which a reasonable man, 
guided upon those considerations which 
ordinarily regulate the conduct of human 
affairs. would do, or doing something 
which a prudent and reasonable man 
would not do.” 


Applying this principle to Section 24 of 
the Electricity Act. no reasonable consu- 
mer would be expected to pay an 
amount which he bona fide disputes with 
the supplying company. In the present 
case, the petitioner has disputed the de~ 
mands made by the Board, It has not 
been shown that the disputes raised are 
mot bona fide and are not reasonable, 
and that being so it cannot be said that 
the petitioner has neglected to pay the 
demands. Moreover in case the disputes 
raised by the petitioner were frivo- 
lous or baseless. the Board would be the 
last person willing to make the proposal 
to refer the disputes to the arbitration 
of successive Ex Chief Justices of India. 


9. The Supreme Court in the case 
of Amalgamated Commercial Traders v. 
Krishnaswami. (1965) 35 Com Cas 456 (SC) 
while considering a case under Sec, 434 
(1) of the Companies Act, has held that 
there is no neglect to pay where a debt 
is bona fide disputed. Although that 
decision related to a case under the 
Companies Act the interpretation put on 
the words “neglect to pay” was not 
based on any special phraseology used 
in that statute. . 

10. The Bombay High Court has 
taken the same view in two cases. viz.. 
Nagpur Corporation v. N.E. L. & P.Co., 


A.I. R. 


AIR 1958 Bom 498 and M, S, E, Board 
v. Madhusudhandas. AIR 1966 Bom 160. 


il. It may in this context be 
mentioned that the question as to whe- 
ther there exists a bona fide dispute is 
mainly relevant for the demand of 
Rs. 36,89,018.22 P, which relates to the 
charges for the rateable cut for the pe~ 
riod from October 1970 to May. 1971, 
for this is the only item which was not 
included in the first arbitration agree~ 
ment of 28th January, 1970. and has 
been included in the second arbitration 
agreement, So far as the right of the 
Board to cut off the supply under Sec- - 
tion 24 of the Electricity Act in respect 
of the demands other than this one. I 
shall presently show that on account of 
the fact that the arbitration agreement 
of the 28th January, 1972, is complete 
in all respects, it has no power left to 
act under that section, 


12. Coming now to the question 
as to whether the Board can resort to 
its powers under Section 24 of the Act, 
even though there are concluded arbi= 
tration agreements in ‘respect of the 
demands, Section 24 of the Act is an 
enabling section, and the Board is under 
no obligation to resort to the mode of 
disconnection for the realisation of its 
dues. The section does not postulate 
that as.soon as there are arrears, the 
Board is duty bound to disconnect the 
supply of its consumers. This being so, 
it is settled law that where a provision 
has been made for the benefit of a per- 
son. he may waive or forgo or elect not 
to take advantage of such a provision. 
In the present case. inasmuch as the 
Board has entered into arbitration agree~ 
ments and agreed to treat the discon- 
nection notices as withdrawn. it can be 
safely said that it has elected not to 
exercise its rights under Section 24. and 
has waived the powers which it enjoys 
under this section, Further. the power 
under Section 24 can be exercised only 
in case requisite notices have been given 
to the consumer, The effect of the arbi- 
tration agreement is to withdraw the 
notices. and that being so, the condition 
precedent for the exercise of the power 
of disconnection no longer subsists, 


13. It is now necessary at this stage 
to consider the decision of the Gujarat 
High Court in the case of Shanti Lal R. 
Desai v. P, N Vyas. (AIR 1968 Gui 179) 
on which strong reliance has been plac- 


. ed by the Advocate-General. and on the 


basis of which it has been urged that it 
is in only the cases provided for under 
Section 24 (2) that the right of discon- 
nection enjoyed by the licensee cannot 
be exercised. and inasmuch as the pre~ 
sent dispute is not one of such nature, 
the Board can exercise that right. even 
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though the matter has been referred to 
arbitration, This decision is not of any 
help to the respondents in the context 
of the present controversy, as the main 
contentions that have been advanced in 
the present case were not considered by 
the Gujarat High Court. Apart from 
this, I am also otherwise unable to 
agree with the contention of the Advo- 
eate-General, Section 24 (2) does not 
purport to cut down the fetters which 
are implicit in Section 24 (1) of the Act. 
Before the power under Section 24 (1) 
of the Act can be exercised. it must be 
established that there is neglect to pay, 
and that a notice has been sent to the 
consumer. In case either of these con- 
ditions are not fulfilled. the power of 
disconnection cannot be exercised, In the 
present case. it has been seen that. there 
is no neglect to pay within the meaning 
of sub-section (1) of Section 24. and the 
notices sent have been deferred. and as 
such the Board cannot exercise its 
powers of disconnection. 


14. In this context another con- 
tention made by the Advocate-General 
may also be noticed. It has been con- 
tended that under clause 13 of the 
supply agreement 1959, all bills had to 
be paid within thirty days of their 
presentation and even in case a dispute 
was raised, the consumer was bound to 
make payment, and clause 13 (d). entitl- 
ed the Board to disconnect the supply, 
not only, in cases there has been neglect 
to pay but also where there has been 
refusal to pay and it is suggested that in 
the present case. there has been both 
neglect and refusal on the part of the 
company to pay the dues, is argu- 
ment would have had considerable force 
in case the arbitration agreement had 
not been concluded between the par- 
ties, By Clause 4 of the. arbitration 
agreement of 28-1-1970. and clause 23 
of the subsequent agreement. the noti- 
ces given for disconnection stand with- 
drawn, The effect of these two clauses 
of the arbitration agreements, is that it 
cannot be said that there is either any 
neglect or refusal on the part of the 
petitioner to pay the amounts, more- 
‘over inasmuch as even under clause 13 
(d). the power of disconnection can only 
be exercised after fifteen days’ notice in 
writing. and the notices by virtue of the 
arbitration agreement being treated by 
‘parties as having been withdrawn. the 
Board cannot even under clause 13 (d) 
of the agreement disconnect the supply. 


15. The only question that now 
remains is as to whether it will be ap- 
propriate to quash the disconnection 
notices. inasmuch as according to the 
Advocate-General. it is based primarily 
on the rights of disconnection. which 
the Board has under clause 13 íd} of the 
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supply agreement of 1959. In the first 
place. the contention made is not strictly 
correct, as the Board has also taken up 
the stand that the power of disconnec- 
tion which it is exercising is also refer- 
able to Section 24, Inasmuch as it has 
been held that Section 24 does not apply 
in the circumstances of the present case, 
there is no impediment in the quashing 
of the disconnection notices as the Board 
has no authority under the law to do 
so. This apart. the Board is under Sec- 
tion 18 of the Electricity (Supply) Act, 
bound to supply electricity to consumers, 
and as in the present case the effect of 
the disconnection would be to withhold 
supply of electricity to the company 
which the Board is statutorily bound to 
do. it is necessary to quash the notices 
so as to prevent the Board from forsak- 
ing its statutory duties, 


16. The result is that the petition 
succeeds, The impugned notice of dis- 
connection dated 8th December, 1971 is 
quashed, The petitioner jis entitled to 
its costs, 


Petition allowed. 


AIR 1973 ALLAHABAD 269 (V 60 C 94) 
T. S. MISRA. J, 


Suraj Bhan and another, Appellants 
v. Executive Engineer and another, Res- 
pondents. 

Second Appeal No. 1997 of 1965, D/- 
27-9-1972. against decree of G. S, Mogha, 
lst tae Civil J.. Meerut, D/- 21-4- 


Index Note: — (A) Land Acquisi- 
tion Act (1894), Sees, 4 (1). 6 (1) — Noti- 
fications under, not giving correct loca- 
lity in which land is situate — Notifica- 
tions are invalid — Defect not curable, 
AIR 1971 SC 306, Followed, (Para 5) 


Brief Note: — (A) Where the land 
was situated in pargana Jalalabad and 
the notifications mentioned Pargana as 
Dasna, the acquisition proceedings are 
bad in law, A subsequent notification 
by way of corrigendum being no cure. 

(Para 5) 


Index Note: — (B) Civil P. C. (1908), 
Section 80 — Waiver of notice, 
(Para 8) 


Brief Note: — (B) Where the writ- 
ten statement that contained no objec- 
tion that suit was not maintainable for 
want of notice, nor was any issue framed 
thereon and defendant did not apply to 
amend the written statement for incor- 
porating the plea. it must be held that 
defendant waived the objection, 

(Para 8) 
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Cases Referred: Chronological 


ATR 1971 SC 306 = 1970 All LJ 
70. Narendrajit Singh v. State 
of Uttar Pradesh 

AIR 1970 All 414 = 1969 All LJ 
813 (FB), Bahori Lal v. Land Ac- 
quisition Officer 


A. Banerjee. for Appellants: Stand- 
ing Counsel, for Respondents, 


JUDGMENT:— This is a plaintiffs 
appeal arising out of a suit for perma- 
nent injunction to restrain the Execu~ 
tive Engineer, Tube Well Division, 
Bulandshahr and the Special Land Ac- 
quisition Officer. Meerut from interfer- 
ing with their possession and use of the 
plots of land in suit and from taking 
possession of the same, The plaintiffs 
alleged that they were the Bhumidhars 
of the plots in suit. The defendants 
were, however representing that they 
had acquired the said land for the pur- 
poses of State Tube Well No, 114 Hapur 
Group Service Road, The plaintiffs con- 
tended that no valid acquisition pro- 
ceedings had been taken in respect of 
the said land. No notifications under 
Sections 4 and 6 of the Land Acauisi- 
tion Act had been published nor any 
notice for acquisition had been served 
on them. As the defendants were threa- 
tening to interfere with the plaintiffs 
possession the suit for the aforesaid re- 
liefs was filed. The defendants contest- 
ed the suit contending that the Khasra 
Nos. 970. 850 and 849 had been acquired 
for the public purpose of State Tube 
Well No, 114. Hapur Group Service 
Road, The said acquisition had been 
made in accordance with law and the 
notifications under Sections 4 and 6 of 
the Land Acquisition Act had been duly 
published, It was also contended that 
the plaintiffs had no cause of action for 
the suit. 


2. The trial court found that the 
acquisition proceedings were not in ac- 
cordance with the law and were ultra 
vires, It also held that the plaintiffs 
had the cause of action to file the suit. 
The trial court accordingly decreed the 
suit, Against the said decision the de- 
fendants filed an appeal. The appellate 
courb below found that the land was 
legally acquired for public purpose, It 
also. held that the suit was mot bad for 
want of notice under Section 80. Civil 
Procedure Code. It accordingly allow- 
ed the appeal and dismissed the suit. 
Aggrieved, the plaintiffs have come to 
this Court in second appeal. 


3. The appellants have impugn- 
ed the decree of dismissal of the suit 
on the ground that no proper and valid 
notifications under Sections 4 and 6 of 
the Land Acquisition Act had been issu~ 
ed in the instant case and as such the 
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alleged acquisition proceedings were il- 
legal and invalid. They urged that the 
notification No. 64 (G)—ILA/Meerut 
dated 8rd April, 1963, under Section 4 
of the Land Acquisition Act published 
in the U, P. Gazette dated 13th April, 
1963. did not contain sufficient particu~ 
lars regarding the land to be acquired, 
Similarly the notification No, 64 (H) (ii) 
ILA/Meerut dated Ist May. 1963 issued 
under Section 6 of the Land Acquisition 
Act and published in the U, P Gazette 
dated lith May. 1963. also did not con- 
tain correct particulars of the lend under 
acquisition. It was pointed out that in 
both the aforesaid notifications the land 
was mentioned as being situate in mauza 
Kilohra and Nahli pargana Dasna 
whereas the said villages were in par- 
gana Jalalabad, Thus the correct name 
of the pargana was not mentioned in 
both the said notices, Similarly the 
number of the plots sought to be acquir~ 
ed were also not mentioned in those 
notices. The learned counsel for the 
defendants respondents brought to my 
notice a notification No. 3780—ILA— 
Meerut 939-TW published in the U. P, 
Gazette of 13th July. 1963, whereby it 
was notified that in both the aforesaid 
notifications of 3rd April, 1963. and 1st 
May, 1963. for the word ’Dasna‘ the word 
‘Jalalabad’ under the heading pargana 
be read. On the basis of this notifica- 
tion it was urged on behalf of the res- 
pondents that the name of the pargana 
was duly corrected amd the defect was 
removed, . The said notifications were. 
therefore. valid and the acquisition pro- 
ceedings were in accordance with law. 


4, Admittedly in the notification 
issued. under sub-clause (1) of Section 4 
of the Land Acquisition Act dated 3rd 
April, 1963, the name of the pargana 
was not correctly mentioned. The num- 
bers of the plots to be acquired were 
also not mentioned therein, A note was, 
however, appended below the said noti- 
fication that the plan of the land might 
be imspected in the office of the Collec- 
tor, Meerut. It is by now a settled law 
that a notification issued under Sec. 4 
(1) of the Land Acquisition Act. which 
does not comply with the essential re- 
quirements of that provision of law, 
must be held to be bad. In the case of 
Bahori Lal v, L. A. Officer. 1969 AHN 
LJ 813 = (AIR 1970 All 414) a Full 
Bench of this Court held that:— 


“A note to the effect that the site 
plan of the land can be inspected. in a 
notification under Section 4 (1) of the 
Act, cannot be held to be of any conse- 
quence and cannot be accepted as valid 
substitute for sufficient description of 
the land and that locality required 
to be given under Section 4 (1) of 
the Act. If independently of such a 
note, the description of the land and the 
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locality în which the land is situate can 
to held to be sufficient in a particular 
case. the notification will be valid. If, 
however. independently of such note. the 
description of the land and the locality 
is too vague or indefinite. the notifica- 
tion cannot be held to be valid. Men- 
tion of plot numbers may not í be indis- 
pensably necessary in a notification under 
Section 4 of the Act, but the notification 
itself must contain particulars adequately 
revealing the locality and the land pro- 
posed. to pe acquired therein. Ordinarily 
this can be done effectively by a pro- 
per description of the locality and the 
mention of the plot numbers or such 
other material data as may be sufficient~ 
ly indicative of the land and its location. 
If this has been done in a given case, 
the requirements of Section. 4 (1) of the 
Act have been fulfilled,” 


5. The requirements of Section 4 
(1) of the said Act came up for consi 
deration before the Supreme Court in 
the case of Narendrajit Singh v. State 
of U. P.. 1970 All LJ 70 = (AIR 1971 
Sc 360). It was laid down that Sec. 4 
(1) of the Land Acquisition Act does not 
require that the identity of the lands 
‘which may ultimately be acquired 
should be specified but it enjoins upon 
the Government the duty to specify the 
locality in which the land is needed and 
that any notification which is the first 
step towards depriving a man of his 
property must be strictly construed and 
courts ought not to tolerate any lapse 
on the part of the acquiring authority in 
the issue of such notification if it be 
of a serious nature, It was observed 
that a person interested in the land 

ich is affected by any notification 
under Section 4 (1) of the Act may im~ 
mediately object to it in Court, Notifi- 
cation under sub-section (1) of Section 4 
is a condition precedent to the making 
of notification. under sub-section (1) of 
Section 6. It was, therefore. held that 
the defect in a notification under Sec- 
tion 4 (1) cannot be cured by giving full 
particulars in the notification under Sec- 
tion 6 (1). In the present case the loca- 
lity in which the land in question is 
situate was not correctly specified. The 
land admittedly is situated in pargana 
Jalalabad whereas in the notification 
issued under sub-section (1) of Section 4 
the name of the pargana was mentioned 
as Dasna. This notification. therefore, 
suffered from a serious defect and was. 
therefore, bad in Jaw. This defect is 
also to be found in the notification issu- 
ed thereafter under Section 6 (1) of the 
said Act. In that notification also the 
name of pargana was mentioned as 
Dasna, That notification was also, there- 
fore, bad in law. The notification No. 
3780—ILA/Meerut—939—-TW dated 13th 
July. 1963. published in the U. P, 
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Gazette of 13th July. 1963. cannot. in 
mty view. cure the defect in the afore- 
said two notifications issued under Sec- 
tions 4 and 6 of the Act, The defect 
in the notification issued under Sec, 4 
(1) of the Act could not be cured by giv- 
ing full particulars in the notification 
under Section 6 or by any other notice 
by way of corrigendum after issuing 
the notification under Section 6 (1). The 
appellate court below. therefore, was not 
eorrect in holding that the land was 
legally acquired. 


6. The learned counsel for the 
State. however, raised an objection to 
the maintainability of the suit for want 
of a notice under Section 80. Civil Pro- 
cedure Code, It was urged that as no 
motice was served by the plaintiffs on 
the defendants, who are the public offi- 
cers. the suit was not maintainable and 
was liable to be dismissed on this ground 
alone, This argument is. however. not 
sustainable. The scope and obiect of 
Section 80 of the Code of Civil Proce- 
dure are by now well settled. The pro- 
visions of that section are explicit and 
mandatory, and they admit of no impli- 
cations and exceptions, They apply to 
all sort of suits including suits for in- 
junction and non-compliance thereof 
would entail dismissal of the suit, When 
a plea relating to bar of Section 80 of 
the Code is raised in a suit the Court 
must consider whether the name des- 
cription and residence of the plaintiff 
are given in the notice in order to ena- 
ble the authorities to identify the person 
serving the notice; whether the cause of 
action and the relief which the plaintiff 
claims are set out with sufficient parti- 
eularity. whether a notice in writing has 
been delivered to or left at the office of 
the appropriate authority mentioned in 
the section. whether the suit is institut- 
ed after the expiration of the requisite 
period of two months and whether the 
plaint contains a statement that such a 
notice has been so delivered to or left 
at the office of the proper authority, No 
doubt a notice under Section 80 of the 
Code is not a pleading and need” not 
therefore be a copy of the plaint. still 
the notice must set out the facts con~ 
stituting the cause of action and the 
relief which the plaintiff claims. The 
notice should. however. not be inter- 
preted pedantically, A little common- 
sense should be impo and a reason- 
able reading of the notice should be given 
without making undue assumptions. 
The object of giving such a notice to 
the Government or public officer is to 
enable him to reconsider its or his legal 
position and if so advised, to settle the 
claim out of court and avert the suit. 
Hence there should not be variance be~ 
tween the claim made in the notice and 
the claim in the plaint nor should there 
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be difference in the identity of the per- 
son giving the notice and person filing 
the suit, The notice itself is, however, 
not a cause of action for the suit, The 
cause of action for the reliefs claimed in 
the notice precedes the notice, 


7. Section 80 of the Code is ob- 
viously enacted for the benefit of the 
Government and the public officers; It 
is. therefore. open to them to forgo the 
benefit and not raise an objection to the 
maintainability of the suit on the ground 
that no notice was served prior to the 
institution of the suit or the notice serv- 
ed by the plaintif was bad. If no plea 
in regard to the non-maintainability of 
the suit for want of a notice under Sec- 
tion 80. Civil Procedure Code or on the 
ground of illegality of the notice is 
raised in the written statement of the 
Government or the public Officer as the 
case may be and no issue is framed in 
that respect, it may be inferred that the 
objection has been waived, However. if 
due to imadvertence, accidental slip or 
any other cause of like nature the ob- 
jection under Section 80. Civil Proce« 
dure Code was omitted from being taken 
in the written statement and the Gov- 
ernment or the public officer. as the case 
may be, seeks to raise the objection and 
incorporate the plea by amendment of 
the written statement. the court may in 
the particular circumstances of the case 
and on being satisfied that no prejudice 
would be caused to the plaintiff by the 
lateness of the stage at which the ob~ 
jection was raised. permit the objection 
to be raised and frame an issue in res 
gard to the same, 


8 I shall now examine the posi» 
tion in the case at hand in the light of 
the principles adverted to above. There 
is mo averment in the written statement 
of the defendants’ that the suit was not 
maintainable on the ground that no 
notice under Section 80, Civil Procedure 


Code had been served on them prior to 


the institution of the suit. No issue was, 
therefore. framed by the trial court in 
that behalf. No application for amend- 
ment of the written statement was made 
for incorporating the plea at any stage 
of the suit. In the peculiar circumstan- 
ces it must. therefore. be held that the 
defendants had waived the objection with 
regard to the maintainabili ity of the suit 
for want of notice. It is not now open 
to the respondents to raise this plea at 
this stage. 


9. In the result the appeal is al- 
lowed with costs throughout. The decree 
passed ty the appellate court below is 
set aside. The suit of the plaintiff is 
decreed and the defendants are restrain- 
ed from interfering with the possession 
of the plaintiffs over the plots in suit 
in pursuance of the notifications dated 
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3rd April. 1963 and 1st May, 1963, issu- 
ed under Sections 4 and 6 of the Land 
Acquisition Act respectively. 


Appeal allowed. 
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Dharamvir Kashyap and others. 
Petitioners v. State of U. P, and others, 
Respondents, 

Civil Mise, Writ Petn, No, 2797 of 
1971. D/- 5-9-1972, 

Index Note:— (A) U. P. (Tempo- 
rary) Control of Rent and Eviction Act 
(3 of 1947), See. 7-F — Revision — 
Death of a party pending — Effect, 


` Brief Note: — (A) There is no pro- 
vision in the Act (like that contained in 
Order 22 of the Code of the Civil Pro- 
cedure) which provides that on the death 
of a party to proceedings in revision 
pending before the State Government, 
those proceedings will abate and that a 
decision cannot be taken without formal- 
ly bringing the heir and legal represen- 
tative of the deceased on the record. 
Only thing which the principles of natu- 
ral justice require in such circumstan~ 
ces is that the State Government should 
not decide the matter without affording 
an opportunity to the heir and legal re- 
‘presentative of the deceased for being 
heard and to have his say in the mat- 
ter, (Para 10) 


Index Note:— (B) Constitution of India, 
Article 226 — Powers under — Exercise 
of. (X-Ref: U, P, (Temporary) Control . 
of Rent and Eviction Act (3 of 1947), 
Section 3.) 


Brief Note: — (B) Once the needs 
of the landlord and the tenants have been 
compared by the relevant, authority 
while granting permission under Sec. 3 
of the U. P. Act. 1947 to a landlord to 
file a suit to eject a tenant, it is not for 
the High Court to go into the question 
and to form its own opinion whether in 
the circumstances it considers the needs 
of the tenants to be more pressing. 

(Para 12) 


P. Naithani, for Petitioners; 
Standing Counsel, for Respondents, 


ORDER: By this petition under 
Article 226 of the Constitution. the peti- 
tioners pray that an order dated 12th of 
February. 1971. passed by the State Gov- 
ernment under Section 7-F of the 
U. P, (Temporary) Control of Rent and 
Eviction Act. 1947 be quashed, 

2. Petitioner No, 1 Dharamvir 
Kashyap is the son of one Sheer Singh 
Kashyap, Petitioner No. 3 Udain Kash- 
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yap is the son of Petitioner No. 1 and 
grandson of Sheer Singh Kashyap, 
Sheer Singh and Tara Chand (Petitioner 
No. 2) were the tenants in premises 
Nos, 31 and 30 of Mohalla Gudaryan, 
Shamli Road. Muzaffarnagar, Accommo- 
dation in premises No, 31 consists of a 
shop facing south on the ground floor 
whereas that in premises No, 30 con~ 
sists of a room, courtyard and a stair- 
ease on the first floor, Respondent No. 
4 Sumat Prasad is the landlord of the 
two accommodations, He moved an 
application before the Rent Control and 
Eviction Officer. Muzaffarnagar seeking 
permission to file suits for ejectment of 
Sheer Singh Kashyap and Tara _Chand, 
The permission was sought mainly on 
the ground that the applicant’s income 
had been dwindling because of abolition 
of ‘Zamindari’ and discontinuation of his 
practice as an advocate since the year 
1957 when he was returned to Lok 
Sabha. His expenditure increased sud- 
denly when his only daughter lost her 
husband on the 16th July. 1968 and the 
burden of supporting her and her five 
minor daughters fell upon the. applicant. 
In these circumstances it became neces~ 
sary for the applicant to augment his 
income so that he may be able to main- 
tain himself. his daughter and his srand 
children. Accordingly he entered into a 
partnership with one Sri Kailash Chand 
Jain for running wholesale cloth busi- 
ness in the disputed premises. The ac~ 
commodation on the ground floor was to 


be used as a shop whereas that 
on the first floor was to be used 
as a godown, It was alleged that 


petitioner No, 2 Tara Chand had con- 
structed a house and some shops at 
Bhopa Road. Muzaffarnagar and he could 
easily shift his business to that place. 


3. The application was contested 
by Sheer Singh Kashyap and “Tara 
Chand, They denied the pressing need 
as stated by the landlord and contended 
that his case that he had entered into a 
partnership with Kailash Chand Jain. for 
running a business in the premises did 
not appear to be correct, Both of them 
had been running their business of sel- 
ling ‘Ayurvedic’ medicines in the two 
accommedations for over 30 years, Fur- 
ther. Sheer Singh was practising Ayur- 
vedic as well in the accommodation in 
his possession. On the one hand if 
ejected the two tenants would be com- 
pletely ruined, on the other. the land- 
lord could easily augment his income by 
resuming his practice as an advocate or 
by investing money in the well-settled 
business of Sri Kailash Chand and his 
son which was being run at a differ- 
ent place. 

4. After considering the cases of 
both parties. Rent Control and Eviction 
Officer. Muzaffarnagar came to the con= 
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clusion that the case set out by the 
landlord is correct and that he genuinely 
needed the two accommodations for run- 
ning a partnership business, He also 
found that in case the two tenants were 
directed to be ejected, their interests 
would undoubtedly suffer; but consider- 
ing the respective needs of both the par- 
ties. this was case where interest of the 
two tenants could be sacrificed in the 
interest of the landlord. Accordingly 
he permitted the landlord to file a suit 
a eiecunent of Sheer Singh and Tara 
4 an > 


5. Both Sheer Singh and Tara 
Chand went up in revision before the 
Commissioner, Meerut Division. While 
allowing the two revision applications 
the learned Commissioner at one place 
observed as follows,— 


“Learned counsel for the revisionist 
has argued before me that even though 
one had sympathy with the landlord in 
his present difficult situation there was 
no justification to evict the two revi- 
sionists from the disputed premises.” 
This observation shows that it was not 
disputed that in the circumstances, the 
landlord stood in need of augmenting 
his income and that he was. in fact in 
a difficult situation, The Commissioner, 
however, felt doubtful whether Sri 
Kailash Chand Jain. with whom the 
partnership agreement had been entered 
into, would be able to run a cloth busi- 
ness in the disputed premises, He visua- 
lised the possibility that the partnership 
may not be implemented at all in so far 
as starting the cloth business in the dis- 
puted premises was concerned, According 
to him the landlord, who was in possession 
of liquid assets could invest his money 
for expansion of the existing business 
of Shri Kailash Chand and supplement 
his income by resuming practice at the 
Bar, In these circumstances, he found 
that comparatively the needs of the two 
tenants. who had been doing business im 
Ayurvedic medicines for over 30 years 
were greater than that of the landlord. 

the result, he allowed the revision 
and set aside the order of the Rent Con- 
trol and Eviction Officer. permitting the 
landlord to file a suit for the ejectment 
of Sheer Singh and Tara Chand. 


6. The landlord. Sri Sumat Pra- 
sad, then filed two revisions before the 
State Government, While these revisions 
were pending before the State Govern- 


ment, Sheer Singh died on 15th of 
December, 1970. On 19th of December, 
1970, Shri Sumat Prasad made an an- 


plication to the State Government read- 
ing :— 

"Sir, 
, In respect of the above representa- 
tion itis further submitted that Sri Sheer 
Singh Kashyap, tenant of the aforesaid 
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premises has died on 15-12-1970, His 

only heir is one son Sri Dharamvir 
Kashyap who is in Government service 
and is posted at Lucknow as Executive 
Engineer, P. W. D.. at 53-C. Clay Square, 
Lucknow. The tenants need in the cir- 
cumstances has vanished. Thus due to 
the need of the landlord his prayer be 
kindly granted against Sri Dharamvir 
Kashyap.” 
Tde State Government. by its order 
dated 11th January. 1971. directed the 
Rent Control and Eviction Officer to 
serve a copy of the . application dated 
19th of December, 1970 received from 
the landlord, on Shri Dharamvir Kash- 
yap heir of Shri Sheer Singh. The Rent 
Control and Eviction Officer was further 
required to obtain the version of Sri 
Dharamvir Kashyap (Petitioner). and to 
forward the same to the State Govern- 


ment, Thereafter. Shri Dharamvir Kash-- 


yap wrote to the State Government that 
his father Sheer Singh died on the 13th 
December, 1970. There is no provision 
in the U., P, (Temporary) Control of 
Rent and Eviction Act authorising subs- 
titution of heir in place of deceased te- 
nant at the stage of Section 7-F pro- 
ceedings. The application for permis- 
sion to file a suit for tenants’ ejectment 
could not be pursued after his death, He 
also emphasised his need for the accom- 
modation by stating that the business in 
Ayurvedic medicine was being run in the 
premises by the assistants employed by 
his late father, After his retirement he 
intended +o settle permanently at 
Muzaffarnagar and in that event the pre~ 
mises were to be useful to him either 
for running the same business or as con- 
sulting premises. : 


7. The State Government came 
to the conclusion that the need of the 
landlord is real and genuine. Petitioner 
No. 2 Tara Chand had his own house 
and some newly constructed shops, He 
could get those shops vacated in accord- 
ance with his needs, Shri Sheer Singh 
was dead and his only heir Shri Dha- 
ramvir Kashyap was employed in the 
P. W. D. as an Executive Engineer, After 
comparing the needs of the parties it 
came to the conclusion that this is not 
such a case where in order to protect 
the interest of the tenants the interests of 
the landlord should be sacrified, It ac- 
cordingly, set aside the order passed by 
the Commissioner, Meerut Division and 
granted permission to the landlord for 
filing suits for ejectment of the two te- 
nants. 

8. Feeling aggrieved by the deci- 
sion of the State Government, Shri Dha- 
ramvir Kashyap, his son Udain Kashyap 
and Tara Chand Sharma have come up 
before this Court. , i 

9. Sri L. P. Naithani, appearing 
for the petitioners contended that the 
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order passed by the State Government, 
without substituting Dharamvir Kashyap 
in place of the deceased Sheer Singh, is 
invalid. According to him, so long as 
Dharamvir Kashyap was not brought on 
record, he was not a party before the 
State Government and no permission for 
filing a suit for his ejectment could be ° 
passed, He also contended that the 
order was bad inasmuch as the State 
Government. | while considering the revi< 
sion application, did not give any oppor- 
tunity to Shri Dharamvir Kashyap for 
Meeting the case of the landlord. 






cir- 
cumstances is that the State Government 
should not decide 


11. I, therefore. proceed to consi= 
der whether, in fact. an opportunity was 
afforded to Shri Dharamvir Kashyap to 
have his say in the matter. As stated 
earlier, after the death of Shri Sheer 
Singh the landlord moved an application 
before the State Government bringing 
this fact to its notice, In that anplica~ 
tion it was stated that Dharamvir Kash~ 
yap. who was the only heir of Shri Sheer 
Singh. was in Government service and 
was posted at Lucknow as Executive 
Engineer in Public Works Department. 
In the circumstances, the needs of the 
tenant had disappeared. The State Gov- 
ernment directed the Rent Control and 
Eviction Officer to serve a copy of that 
application and to obtain the version of 
Sri Dharamvir Kashyap in this respect. 
Shri Dharamvir Kashyap was thus given 
an opportunity to state his case as to 
how his needs for the accommodation 
in dispute continued and why the revi-~ 
sion application filed by the landlord be 
not allowed, The petitioner Sri Dharam- 
vir Kashyap availed the opportunity. He 
filed his objection raising a preliminary 
objection and stating facts which 
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according to him showed that in the cir- 
cumstances of the case, permission for 
filing a suit for his ejectment should not 
be granted. According to him the ap- 
plication for permission to file a suit for 
the ejectment of Sheer Singh became in- 
fructuous after his death, He also ex- 
plained his need for the accommodation 
by saying that the business left by his 
father was being run through the assis- 
tants -employed bv his late father and 
that after his retirement he intends to 
settle permanently at Muzaffarnagar. and 
then the premises shall be useful either 
for running the business or as consult- 
ing premises. In the circumstances. it 
cannot be said that the petitioner did 
not have full opportunity of placing his 
case before the State Government. and 
the order passed by the State Govern- 
ment is vitiated on that- account, 


12. Shri Naithani then argued 
that it was obligatory upon the State 
Government to consider the need of the 
petitioner and to compare the same with 
that of the landlord before granting per- 
mission for filing a suit for his eject- 
ment, This consideration of the com-~ 
parative need should have done on the 
basis of relevant material, He contends 
that in this case the State Government 
has granted permission to the landlord 
merely on the ground that the petitioner 
at that time was living at Lucknow. This, 
according to him, was wholly irrelevant 
consideration. What the State Govern- 
ment should have considered was about 
his present need for running the busi- 
mess through the assistants employed by 
his late father and his need to run the 
same after he retired from service, The 
representation made by Shri Dharamvir 
Kashyap was before the State Govern- 
ment. wherein it was admitted that Shri 
Dharamvir Kashyap was employed as an 
Executive Engineer in the Public Works 
Department. It does not appear that the 
State Government dishbelieved Shri Dha- 
ramvir’s case that the business left by 
his father was being run through the 
assistants employed by his late father 
and that after his retirement the peti- 
tioner intended to settle permanently at 
Muzaffarnagar and that in such a case 
the premises could be useful either for 
running the same business or as consult- 
ing premises, The State Government 
however. emphasised the present finan- 
_ cial difficulties of landlord and his press- 
ing needs and also the fact that Shri 
Dharamvir Kashyap was employed as an 
Executive Engineer in the P, W, D. 
Lucknow. It is obvious that the State 
Government was of opinion that while 
on the one hand there was an imme- 
diate need of the landlord to augment 
his income for supporting himself, his 
daughter, and his grand children on the 
other hand. Shri Dharamvir 


-ground that it has 


-the interest of 
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was gainfully employed as an Executive 
Engineer in the P, W. D, at Lucknow, 
and therefore comparing the needs set 
out by both the parties it was not such 
a case where the needs of the landlord 
should be ignored. I am not prepared to 
accept the argument that the State Gov- 
ernment has granted permission merely 
because the petitioner Shri Dharamvir 
is living at Lucknow, The State Gov- 
ernment has fully compared the needs of 
the petitioner and the landlord. Once 
the needs of the landlord and the 
tenants have been compared, it is not for 

is Court to go into the question and 
to form its own opinion whether in the 
circumstances it considers the needs of 
the tenants to be more pressing. In the 
circumstances. the order passed by the 
State Government is not vitiated on the 
not considered the 
needs of the petitioner or that it ar- 
rived at its conclusion on the basis of ir- 
relevant material, 


13. So far as petitioner Tara 
Chand is concerned, the State Govern- 
ment has pointed out that he can shift 
his business in the new shops construct- 
ed by him which he could get vacated. 
In the circumstances, it would not be in 
justice to sacrifice the 
needs of the landlord in order to enable 
him to continue his business in the pre- 
mises in dispute. There is thus no de- 
fect in the procedure adopted by the 
State Government in dealing with the 
eases of both the petitioners, namely, 
Dharamvir Kashyap and Tara Chand. 

. 14. In the result I am of opinion 
that the petitioners have failed to make 
out any case for interfering with the 
order dated 12th February, 1971. passed 
by the State Government, The -petition, 
accordingly, fails and is rejected with 
costs, 

Petition, dismissed. 
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Index Note: — (A) Transfer of Pro- 
perty Act (1882), Section 111 (g) — Lease 
deed — Construction of — Held automatic 
ar ain of lease not contemplated by the 


Brief Note: _— (A) The lease in the ins- 
tant case contained the following term: “If 
the rent shall be sixty days in arrears (whe- 
ther legally demanded or not) or the lessee 
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shall omit to perform or observe any cove- 
nant or condition herein contained and shall 
continue for ninety days after notice thereof 
to the lessee, or continue for more than the 
time specified in the notice the lessor may re- 
enter.” On the question whether non-pay- 
ment of rent for sixty days or more op 
breach of a covenant without more amount- 
ed to automatic termination of the lease: 
Held: The term does not contemplate that 
the lessor could enter upon possession of the 
leased property without prior notice and 
failure of the lessee to make good the alleg- 
ed violations of terms of the lease within 
the time specified in the notice. A notice in 
Writing determining the lease is necessary 
even under clause (g) of Section 111, T. P. 
Act, and the lessor under that Act is also not 
entitled to take forcible possession of pro- 
perty even from a trespasser. 
(Paras 8, 9, 11) 
Raja Ram Agarwal, for Appellant; Ra 


jeshwari Prasad and T. P. Singh, for Res 
pondents. 


JUDGMENT:— This is a plaintiff's ap- 
peal against the judgment dated 7-12-1971 
of the 2nd Additional Civil Judge, Varanasi, 
dismissing the plaintiff’s appeal and confirm- 
ing the judgment and decree of the trial 


court dismissing the plaintiff’s suit with costs.. 


2. The relevant facts are that defen 
dant-respondent No. 2 Bishwa Nath Kejri- 
wal executed the lease (Ex. 1) in favour of 
the plaintiff, Caltex (ndia) Ltd., in respect of 
Plot No. 101/2 situate in village Shujavad, 
Pargana Ralhupur, Tehsil Chandauli, Dist- 
Tict Varanasi and buildings standing thereon 
for a period of ten years on a monthly rent 
of Rs. 220/- with an option to have the lease 
renewed for a further period of ten years 
for setting up a service station to deal in 
petrol, diesel and petroleum products manu- 
factured by the  plaintiff-company. The 
plaintiff spent money on the land and instal 
led petrol and diesel pumps etc. The plain- 
tiff subsequently on 15-5-1965 entered into 
an agreement with the partnership firm 
Kejriwal and Sons, of which the partners 
were defendant No. 2 Bishwa Nath Kejriwal 
and his two sons, defendants Nos. 3 and 4, 
Krishna Kumar Kejriwal and Mohan Lal 
Kejriwal. Under this agreement the firm de- 
fendant No. 1 of defendants Nos. 2 to 4 was 
given a licence by the plaintiff to carry on 
business on the premises leased out to the 
plaintiff by defendant No. 1. The licensee 
under the agreement was to use the service 
station set up by the plaintiff and deal in 
petrol, diesel and petroleum products market- 
ed by the plaintiff and pay Rs. 378/- pep 
month. Under the terms of the licence the 
defendant-firm could not deal in products of 
any company other than the plaintiff. The 
plaintiff received from defendant No. 2, the 
landlord, the notice dated 14-3-1970 stating 
that the plaintiff had not paid rent from De 
cember, 1969, to February, 1970 and, there- 
fore, under the terms of the lease, the lease 
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had come to an end by forfeiture and de- 
fendant No. 2 had entered into possession 
of the demised premises on the 10th of 
March, 1970. The plaintiff thereupon wrote 
back stating that cheques were duly sent each 
month as usual and as they do not appear 
to have reached defendant-respondent No. 2, 
they were enclosing a cheque for Rs. 660/- 
to clear off the arrears. Defendant-respon- 
dent No. 2 accepted payment for the months 
of December, January and February but re- 
fused to accept the rent for March, 1970. 


3. The plaintiff brought the suit in 
the year 1970 for a permanent injunction 
restraining the defendants from interfering 
‘with the plaintiff’s possession over the pro- 
perty in suit comprising the land, buildings, 
petrol pumps etc., from removing the petrol 
pumps and other fixtures and fittings existing 
on the land and from carrying on any other 
business or dealing in petroleum products of 
any other Company on the premises in suit 
on the allegation that the defendants were 
threatening to deal in products of other Oil 
Companies on the premises and to disturb 
the possession of the plaintiff over the same 
though under the terms of licence the defen- 
dants could not deal in the products of any 
other Company. It was further pleaded that 
the lease was still subsisting. 


3. The defendants contested the suit 
and the pleas taken by them relevant for the 
purposes of this appeal were that in view of 
the terms of the lease, the lease had come 
to an end by forfeiture when rent payable 
to defendant No. 2 by the plaintiff fell in 
arrears by more than 60 days and after the 
lease came to an end, the licence automati- 
cally stood cancelled. It was also pleaded 
that defendant No. 2 had already taken pos- 
session of the premises and the plaintiff was 
not entitled to the relief claimed. It may 
be mentioned here that after the plaintiff 
filed the suit, the respondents by serving a 
notice on the plaintiff in accordance with 
the terms of the licence purported to termi- 
nate the licence. 

4, It may also be mentioned that the 
lower court has found that the constructions 
standing on fhe land leased out to the plain- 
tiff were made in the year 1955 and therefore 
though the property is situate within two 
miles of the Nagar Mahapalika limits of 
Varanasi, U. P. Act No. Tif of 1947 will not 
apply to this case as the constructions in 
question were not made before 1951. 

5. The questions agitated in™ this 
Court by the learned counsel for the parties. 
‘were:— 

1. Whether the terms of the lease deed 
(Ex. 1) show that the lease was subsisting on 
the date of the suit and |. 

2. Even though it be held that the lease 
had come to an end by forfeiture under the 
terms of the lease, whether the plaintiff is en- 
titled to the injunction prayed for on the 
findings of fact arrived at by the court 
below? 


1973 


In this case in order to determine whe- 
ther the lease came to an end, the terms enu- 
merated in Ex, 1 have to be considered be- 
cause U. P. Act No. OI of 1947 is not ap- 
plicable to this case and the provisions of 
Section 106 of the Transfer of Property Act 
are also not relevant because, admittedly, no 
notice was given under Section 106 of the 
Transfer of Property Act. It may be re- 
peated that the case of the respondents is 
that the lease automatically came to an end 
by forfeiture when the rent payable by the 
plaintiff to defendant No. 2 fell in arrears by 
more than 60 days and defendant No. 2 en- 
tered into possession of the property under 
the terms of the lease entered into between 
the plaintiff and defendant No. 2. The rele- 
vant portion of the lease deed relied upon 
by both the parties is as follows:— 

“If the rent shall be sixty (60) days in 
arrears (whether legally demanded or not) or 
if the lessee shall omit to perform or ob- 
serve any covenant or condition on the part 


of the lessee herein contained and shall con- - 


tinue for ninety days after notice thereof to 
the lessee, or where it is prejudicial to wait 
for that period before taking action, conti- 
nue for more than the time specified in the 
notice the lessor may re-enter forthwith upon 
the demised premises or upon part thereof in 
the name of the whole and the tenancy shall 
thereupon determine............” i 

It is not in dispute that it was a month to 
month tenancy and the lessor had not receiv- 
ed any rent from the lessee for the months 
of December, 1969 and January and Febru- 
ary, 1970. From the words “whether legally 


demanded or not” it is apparent that it was. 


the duty of the lessee to pay the rent which 
may become due before the expiry of sixty 
days from the date it became due in respect 
of any month whether the lessor demanded 
the same or not. Upto this stage there is no 
controversy. The question to be determined 
is whether the lease automatically came to 
an end by forfeiture when the rent for the 
month of December, 1969 remained unpaid 
or in other words, remained in arrears for 
a period of more than sixty days. 


‘6. From the relevant portion of the 
lease deed quoted above it is clear that it is 
nowhere provided that if the rent is in 
arrears for a period of sixty days the lease 
would ipso facto be deemed to have 
terminated. The document provides that on 
the lessor’s entering into possession of the 
demised premises that “the tenancy shall 
thereupon determine.” The portion quoted 
has to be read as a whole and it is clear 
therefrom that the lessor had to wait for 
ninety days or in special circumstances for 
the lesser period before taking action. 

7. According to the appellant, the 
clause “and shall continue for ninety days 
after notice thereof to the lessee, or where 
it is prejudicial to wait for that period before 
taking action, continue for more than the 
time specified in the notice also governs the 
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clause “if the rent shall be sixty (60) days in 
‘arrears (whether legally demanded or not, 

The Courts below have held that the clause 
requiring a ninety days’ notice or where it is 
prejudicial to wait for that period, a notice 


` for a lesser period before the lease could be 


determined was necessary only in respect of 
any omission to perform or observe any 
covenant or condition on the part of the 
lessee as contained in the lease deed, and not 
to the clause terminating the tenancy when 
the rent fell in arrears for more than sixty 
days and the lessor entered into possession 
of the property. 

8. After carefully considering the 
relevant portions of the lease-deed as quoted 
above and hearing the learned counsel for 
the parties, I find myself unable to agree 
with the courts below and in my view the 
clause “and shall continue for ninety days 
after notice thereof to the lessee, or where 
it is prejudicial to wait for that period before 
taking action, continue for more than the 
time specified in the notice” would also 
govern the clause “if the rent shall be sixty 
days in arrears (whether legally demanded or 
not)”. To my mind, unnecessary importance 
was attached to the clause “whether legally 
demanded or not” by the courts below in de- 
ciding this question. The clause “whether 
legally demanded or not” merely shows that 
it will be the duty, as generally is, of the 
lessee to pay the rent regularly to the lessor 
and that it will not be open to the lessee to 
take the plea that as the rent had not been 
legally demanded by the lessor, the lessee 
should not be made to suffer for non-pay- 
ment of the rent for sixty days or more, as 
in the instant case though according to the 
lessee, the rent was sent as usual regularly 
through crossed-cheques in each month but 
the same did not reach the lessor. In view 
of the clause “whether legally demanded or 
not,” it would not be open to the lessee to 
say that as he had done his part of the 
agreement and he had not been informed 
that the cheques had not reached, it could 
not be said that he was at fault. Therefore, 
in my view, the clause “whether legally de- 
manded or not” does not show that the 
clause requiring a notice to the lessee from 
the lessor terminating the lease in case the 
omission on the part of the lessee was not 
made good ordinarily within ninety days or 
during the period specified in the notice, will 
not be applicable where the lessee omits or 
fails to pay any rent within sixty days after 
the same became due to the lessor. The 
clause “and shall continue for ninety days 

time specified. in the notice .......,.” 
would apply not only when the rent falls 
in arrears by sixty days but also when the 
lessee omits to perform or observe any cove- 
nant or condition the lessee was required to 
do under the terms of the lease. The view 
taken by me is further confirmed by the 
words which follow the clause requiring a 
notice to be served on the lessee. It may be 
pointed out that “the lessor may re-enter 
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forthwith upon the demised premises or 
upon part thereof in the name of the whole 
and the tenancy shall thereupon determine 
“only after the period specified in the notice 


whether it be ninety days or less has ex- 


pired. This is apparent from the portion 
quoted below:— 

“and shall continue for ninety days after 
notice thereof to the lessee, or where it is 
prejudicial to wait for that period before 
taking action, continue for more than the 
time specified in the notice the lessor may 


ses 

The right of the lessor to re-enter upon the 
demised premises clearly can be exercised 
after the period specified in the notice has 
expired and the lessee fails to make good the 
violation of the terms of the lease either by 
not paying rent for sixty days or more or 
by omitting to perform or observe any cove- 
nant or condition enumerated in the lease. 
There is nothing in the lease-deed to show 
that the lessor could have entered upon pos- 
session of the property without giving a 
notice and a chance to the lessee to make 
good the violation of the terms of the lease. 

9. In interpreting a forfeiture clause 
one has to remember that equity leans against 
forfeiture. Moreover, the above interpreta- 
tion, it may be pointed out, is in keeping 
with the various provisions of law. Sec- 
tion 111 (g) of the Transfer of Property Act 
lays down:— ; 

“A lease of immovable property deter- 
mines— 

(g) by forfeiture; that is to say, (i) in 
case the lessee breaks an express condition 
which provides that, on breach thereof, the 
lessor may re-enter and in any of 
these cases the lessor or his transferee gives 
notice in writing to the lessee of his inten- 
tion to determine the lease.” ~ 
It is apparent from what has been quoted 
that even though it be assumed that defen- 
dant No. 2 was entitled to re-enter upon the 
demised premises after the rent fell in ar- 
rears by sixty days, the lease could not be 
determined by forfeiture till defendant No. 2 
gave a notice in writing to the plaintiff of 
his intention to determine the lease. It is 
apparent that in accordance with this provi- 
sion, the clause in question was added in Ex. 
1 requiring the lessor to give a notice to the 
lessee to pay up the rent within ninety days 
or within a lessor period mentioned in the 
notice and in case of breach thereof or in 
other words if the rent continued to be in 
arrears beyond the period mentioned in the 
notice, only then the lessor could have en- 
tered into possession of the property thereby 
determining the lease. Similarly, a perusal of 
Section 114 of the Transfer of Property 
Act will show that where the lessee con- 
tinues to be in possession of the immovable 
property leased and the lessor has to file a 
suit to eject the lessee, the lessee has been 
given a right to pay the arrears of rent to- 
gether with interest and full costs of the suit 
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at the hearing of the suit and thereupon the 
court would relieve the lessee against for- 
feiture and the lessee would continue to hold 
the property as if there had been no forfei- 
ture. Jt may be mentioned in this connec 
tion that the lower appellate court was wrong 
in holding that a lessor has a right to use 
force to take Possession of the leased pro- 
perty by ejecting the lessee after the lease 
has been determined. The owner of a pro- 
perty has no right to use force even against 
a trespasser found to be in possession of the 
property of the real owner, though the 
owner has a right to use force to prevent his 
dispossession from his own property. 

10. It has also to be borne in mind 
that the lessor-defendant No. 2 along with 
his two sons, defendants Nos. 3 and 4 form- 
ed the partnership firm, defendant No. 1 
and were in possession as licensees of the 
plaintiff and one of them (defendant No. 2) 
could not claim to have altered the nature 
of his possession without due process of law 


_ and even the notice purporting to terminate 


the licence was not given to the plaintiff till 
after the present suit was filed. 

1i. In view of the reasons discussed, 
I find that the lease had not been determined 
as no notice as required under the terms of 
the lease calling upon the plaintiff to deposit 
the arrears within a time fixed by the lessor 
bad been served before defendant No. 2 
claimed to have entered into possession of 
the property and the plaintiff continued to be 
a lessee under the terms of the lease when 
he filed the suit. 

12. It was conceded on behalf of the 


Tespondents that if it is found that the lease 


did not come to an end, the plaintiff is en- 
titled to the relief claimed. 

13. Before parting with this judg- 
ment it may be mentioned that while the 
appeal was pending in this Court, an appli- 
cation was moved on behalf of the plaintiff- 
applicant (Civil Misc. Application No. 14657 
of 1972) praying that it may be permitted to 
amend the plaint and add therein a new para- 
graph 20 (a) to enable the appellant to urge 
in this Court that even though the con- 
structions on the land leased out to the plain- 
tiff were made in the year 1955, ejectment of 
the plaintiff from the premises in suit would 
be governed by the provisions of U. P. Urban 
Buildings (Regulations of Letting, Rent and 
Eviction) Act, 1972 (U. P. Act XII of 1972) 
in view of Section 20 of the said Act. Ac- 
cording to the appellant, even if it be held 
by this Court tbat the lease had come to an 
end, the appellant continued to be in posses- 
sion of the property and could not be eject- 
ed. On behalf of the plaintiff it was urged 
that as the plaintiff cannot be ejected legally 
from the premises in suit and the plaintiff 
in fact continues to be in possession of the 
property in suit, the plaintiff is entitled to 
the permanent injunction claimed by it. In 
view of the findings arrived at by me. I see 
no reason to allow this application and ac- 
cordingly reject it. 
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14. I, therefore, allow this appeal 
with costs throughout, set aside the judemeni 
and decree passed by the lower court an 
decree the plaintiff’s suit for permanent in- 
junction restraining the defendants-respon- 
dents from interfering with the planta 
possession over the property in suit and a o 
restraining them from removing any of the 
fittings or fixtures from the premises in sij 
and from carrying on any business On the 
remises in suit other than dealing in petro- 
ea products and diesel manufactured or 
Company other than the 


Appeal allowed. 


marketed by any 
plaintiff. 
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Tribhuwan Dutt Misra, Petitioner y. 
District Deputy Director Consolidation and 
others, Opposite Parties. 

Writ Petn. No. 1216. of 1969, DJ- 3-1- 
973. 


Index Notes — (A) U. P. Zamindari 
Abolition and Land Reforms Act (1 of 
1951), Sections 202 (h) and 204 — Asami 
cannot acquire Sirdari rights by virtue of 
Section 204. i ' ETO 

Brief Note: — (A) There is-no limita- 
tion for filing a suit for ejectment of an 
Asami under Section 202 (h) on the express 
words of Section 202 (b), he is a person hold- 
ing land from year to year, and provisions of 
Section 204 will not apply to him and as 
such cannot acquire Sirdari rights. 

ly (Para 8) 


S. C. Das H. N. Tilhari, J. C. Srivastava 
for Petitioner; Cf. Standing Counsel, (for 
Nos. 1 and 2) and B. K. Srivastava (for Nos. 
3 to 5) for Opposite Parties. i 


ORDER:— This petition under Arti- 
cle 226 of the Constitution of India has been 
filed by Tribhuwan Dutt Misra and arises 
from consolidation matter. 


2. In the basic year records Smt. 
Raj Pali, widow of Sheo Shanker, was re- 
corded as Bhumidhar of disputed plot Nos. 
151, 152, 154 and 155 in village Kakrahia, 
Pargana Mijhaura, Tahsil Akbarpur, district 
Faizabad. She sold her Bhumidhari rights 
in plot Nos. 151, 152 and 154 to the peti- 
tioner by a sale deed executed on 14-8-1961 
and made an oral transfer in respect of 
plot No. 155 in favour of the same person. 
At the very outset, it may be stated here 
that these transfers of the disputed plots by 
Smt. Raj Pali in favour of the petitioner 
were at no stage challenged before the con- 
solidation authorities. Patiraj, opposite 
party No. 3, filed an objection under Sec- 
tion 9 of the U. P. Consolidation of Hold- 
ings Act claiming rights in Plot Nos. 151, 
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152 and 154 and another objection was filed 
under Section 9 of the said Act by Udai Raj 
and Abhai Raj, sons of Ram Asrey, oppo- 
site parties Nos. 4 and 5 claiming rights in 
Plot No. 155 with the allegation that they 
were Asamis of Smt. Raj Pali who was a 
widow and her disability having come to an 
end on 14-8-1961 and no suit for ejectment 
having been filed by her or by the petitioner 
subsequently under Section 202 of the Zamin- 
dari Abolition and Land Reforms Act during 
the prescribed period of three years, they 
had: acquired Sirdari rights in the said. plots, 


- This averment contained in para 4 of the 


petition was admitted in para 5 of the coun- 
ter-affidavit with this additional assertion that 
the opposite parties had been in continuous 
possession over the disputed plots since the 
lifetime of the husband of Smt. Raj Pali. 
The consolidation officer rejected the objec. 
tions of opposite parties Nos. 3 to 5 holding 


-that they were never in possession over the 


disputed plots and did not possess any rights, 
The opposite parties appealed before the Set- 
tlement Officer Consolidation who upset the 
findings of consolidation officer holding that 
the- opposite parties were in possession over 
the disputed plots and held them to be 
Asamis of Smt. Raj Pali. The Settlement 
Officer Consolidation directed expunction of 
the name of the petitioner from the record 
and entry of opposite parties’ name in his 
place. 

3. The petitioner filed a revision be- 
fore the Deputy Director of Consolidation 
which was rejected. The Deputy Director of 
Consolidation also held that the opposite 
parties were in possession of the disputed 
plots at the time when Smt. Raj Pali exe- 
cuted the sale deed in petitioner’s favour on 
14-8-1961 and that they had never been dis- 
possessed by Smt. Raj Pali or the petitioner 
and had continued to be in possession 
throughout. He also took the view, agreeing 
with the Settlement Officer Consolidation that 
the petitioner not having filed the suit for 
ejectment against the opposite parties under 
Section 202 of the U. P. Zamindari Abolition 
and Land Reforms Act, they had acquired 
s Tights under Section 204 of the said 

ct. 


4, It may be stated here that in 
their. counter-affidavit the opposite parties 
denied that the petitioner was ever in posses- 
sion over the disputed plots and asserted 
their own continuous possession. In para 4 
of the rejoinder affidavit the petitioner ad- 
mitted that opposite parties Nos. 3 to 5 were 
Asamis of Smt. Raj Pali, who was a disabled 
person within the meaning of Section 10 (2) 
of the U. P. Zamindari Abolition and Land 
Reforms Act, and reaffirmed that Smt. Raj 
Pali had dispossessed the opposite parties 
from the disputed plots before execution of 
the sale deed in petitioner’s favour and deli- 
vered possession of the disputed plots to the 
petitioner. 

5. I have heard arguments of the 
learned counsel for the petitioner Sri S. C. 
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Das and Sri G. G. Srivastava and also the 
arguments of Sri B. K. Srivastava appearing 
for opposite parties Nos. 3 to 5. 


6. The first submission on behalf of 
the petitioner is that the Settlement Officer 
Consolidation and the Deputy Director of 

` Consolidation appear to have held the op- 
posite parties Nos. 3 to 5 Asamis of the dis- 
puted plots on the basis of Section 3 of the 
A Land Reforms (Supplementary) Act, 
1952, on the basis of their possession in the 
year 1359 F. It may be mentioned here that 
the parties had filed Khatauni of 1359 F. in 
which Smt. Raj Pali was recorded as Chief 
tenant of the disputed plots; Patiraj, oppo- 
site party No. 3, was recorded as Asami 
against plot Nos. 151, 152 and 154; and 
Ram Asray, father of opposite parties Nos. 
4 and 5, was recorded as Asami of plot No. 
155. The submission is that under Section 3 
(1) (a) of the U. P. Reforms (Supplementary) 
Act, 1952, the opposite parties became Asa- 
mis of the disputed plots from year to year 
and there was no limitation provided for fil- 
ing a suit for ejectment against such an 
Asami under Section 202 (b) of the U.. P. 
Zamindari Abolition and Land Reforms Act 
(hereinafter called the Act). Therefore, it is 
submitted that the opposite parties could not 
acquire Sirdari rights under Section 204 of 
the Act. This submission appears to be well- 
founded. 


7. Section 202 of 
follows:— 

“Without prejudice to the provisions of 
Section 338, an Asami shall be liable to 
ejectment from his holding on the suit of 
the Gaon Sabha or the land-holder, as the 
case may be, on the ground or grounds:— 

(b) that he— 

(ii) has acquired the rights of an Asami 
under the Uttar Pradesh Land Reforms (Sup- 
plementary) Act, 1952, and that he holds the 
land from year to year or for a period which 
has expired or will expire before the end of 
the current agricultural year.” 


8. Serial No. 26 of Appendix TI of 
the U. P. Zamindari Abolition and Land Re- 
forms Rules, 1952, shows that no period of 
limitation is provided for a suit for ejectment 
of an Asami under Section 202 (h) of the 
Act. That being so, there was an apparent 
error in the judgments of the Deputy Direc- 
tor of Consolidation and the Settlement Offi- 
cer Consolidation when they proceeded on 
the basis that there was a limitation of three 
years for filing a suit for ejectment against 
an Asami who had acquired rights of an 
Asami under Section 3 of the U. P. Land 
Reforms (Supplementary) Act, 1952. As no 
limitation is provided for filing a suit for 
- fejectment against such an Asami, he being 
on the express words of Section 202 (b) of 
the Act a person holding land from year to 
year, the provisions of Section 204 of the 
Act will not apply to such a person. There 
is a accruing right in favour of the peti- 
tioner to file a suit for ejectment against such 
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an Asami at any time and it is clear, there- 
fore, that the opposite parties could not have 
acquired Sirdari rights on the basis of Sec- 
tion 204 of the Act. 


9. The argument of the learned 
counsel for the opposite parties that the op- 
posite parties have acquired Sirdari rights 
under Section 210 of the Act, because no 
suit for their ejectment was filed by Smt. 
Raj Pali, also appears to be devoid of sub- 
stance because the argument appears to pro- 
ceed on the basis of the contention that the 
predecessors of the opposite parties were in 
possession over the disputed plots since the 
time of Sheo Shanker, husband of Smt. Raj 
Pali. No such case appears to have been press- 
ed before the consolidation authorities and 
none of them were able to trace opposite 
parties’ possession to the time of Sheo Shan- 
ker. There is no document on record which 
may support the inference that the predeces- 
sors of the opposite parties were in possession 
over the disputed plots in the time of Sheo 
Shanker. The names of the opposite parties 
were recorded against the disputed plots for 
the first time in the year 1359 F. (vide the 
khetauni entry). In the Khetauni of 1344 F. 
the name of Smt. Raj Pali, widow of Sheo 
Shanker, was recorded as Sirdar against the 
disputed plots. In the Khetauni of 1314 F, 
Sheo Shanker was recorded as sirdar of the 
disputed: plots and Ram Nath and Ram Adhar 
as Shikmi. In the Khetauni of 1327 F. the 
name of Ram Nath was recorded as Asami. 
The opposite parties were unable to esta- 
blish any connection between themselves and 
Ram Nath or Ram Adhar. There appears, 
therefore, to be no basis for the contention 
made in the counter-affidavit that the oppo- 
Site parties or their predecessors were in pos- 
session over the disputed plots since the time 
of Sheo Shankar. There is no suggestion 
that the opposite parties or their predecessors 
had taken a lease of the disputed land from 
Sheo Shanker. Smt. Raj Pali could not 
bring a suit for ejectment against the oppo- 
Site parties, under Section 209 of the Act, as 
according to the opposite parties’ case they 
were her Asamis. Consequently, no Sirdari 
tights could be acquired by the opposite 
parties on the basis of Section 210 of the 
Act also. 


10. There is also an error apparent 
on the face of the judgment of the Deputy 
Director of Consolidation in relation to the 
finding of possession over the disputed plots 
in favour of the opposite parties. The main 
basis for that finding was that the opposite 
parties’ possession was recorded against the 
disputed plots in the khasra of 1365 F. and 
because during the consolidation Partal they 
were found to be in possession. It is an ad- 
mitted fact that no copy of khasra of 1365 F, 
was produced before the consolidation autho- 
tities by the parties. Therefore observation 
of the Deputy Director of Consolidation that 
opposite parties’ possession was recorded in 
1365 F. is against the record and so far ag 
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the remarks that during the consolidation 
Partal the opposite parties were found to be 
in possession over the disputed plots, An- 
nexure 6 shows that the possession of oppo- 
site parties Nos. 3 to 5 was reported in pos- 
session in the capacity of the mortgagee in 
respect of plot No. 155 only possession of 
the opposite parties was not noted in the 
Partal in respect of plot Nos. 151, 152 and 
154. The opposite parties did not file copy 
of a single Khasra, relating to the disputed 
plots, to establish their possession over the 
land. The only khasras which were produced 
related to the years 1366 F; to 1368 F. and in 
these possession of the petitioner was found 
recorded and not of the opposite parties. 
Even the khasra of 1359 F. was not produc- 
ed. On the other hand, khetauni of 1363 F. 
in which the opposite parties were recorded 
as Sirdars, an entry of patently dubious 
character, and the khetaunis of 1365 F. to 
1371 F. were produced in which the opposite 
parties were recorded as Asamis, but khe- 
tauni entries had no relevance for the ques- 
tion of possession. In this state of docu- 
mentary evidence and the error in the judg- 
ment of the Deputy Director of Consolida- 
tion with regard to the Khasra of 1365 F. 
and the reported possession of the opposite 
parties in the consolidation partal, I-am of 
the opinion that the findings of fact on the 


uestion of possession recorded in favour of 


e opposite parties also’ appears to suffer 
from an error of law and for that reason 
having regard to the totality of the evidence 
appears to be erroneous. 


_ i. The contention of the petitioner 
that he is in possession appears to be sup- 
ported by evidence, particularly documentary 
evidence on record. 

12. Having found that the finding of 
the Deputy Director of -Consolidation that 
the opposite parties have acquired Sirdari 
tights is erroneous, the petition is entitled 
to succeed and the order of the Deputy Di- 
rector of Consolidation dated 22-10-1969 and 
of the Settlement Officer Consolidation dated 
24-7-1969 are liable to be quashed. 


13. The petition is allowed. with 
costs against opposite parties Nos. 3 to 5 
and the order of the Deputy Director of 
Consolidation dated 22-10-1969 (copy of 
which is Annexure-5 to the writ petition) 
and the order of the Settlement Officer Con- 
solidation dated 24-7-1969 (copy of which is 
Annexure-4 to the writ petition) are hereby 
quashed. Let certiorari issue accordingly. 

14. As the petition succeeds the 
amount deposited by the petitioner in this 


Court under this Court’s order dated 23-12- . 


1970, shall be paid to the petitioner on a 
proper application. 
. Petition allowed. 
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Smt. Munni Devi and others, Appel- 
lants v. Satgur Dayal Tandon and others, 
Respondents. . 

Second Appeal No. 570 of 1962. D/- 
3-1-1973, against judgment and decree pass- 
ed by S. P. Srivastava, Civil J., Sitapur, D/- 
28-7-1962. 

Imdex Note: — (A) C. P. C. Order 1, 
Rule 8 — Suit im a representative capacity — 
Permission of Court amd motice of suit — 
Necessity. 

Brief Note: — (A) Permission of Court 
is an essential condition for maintaining a 
suit in a representative capacity and it is only 
when such leave is granted that the Court 
shall issue notice that such a suit has been 
instituted. Where therefore the notice issu- 
ed by the Court did not mention that the 
plaintiffs have been accorded permission to 
represent the community in the suit, it can- 
not be said that the mandatory provision of 
Order 1, Rule 8 is complied with. 

(Paras 4, 5) 

S. C. Das and H. N. Tilhari, for Ap- 
pellants; Umesh Chandra Srivastava, for Res- 
pondents. 

JUDGMENT:— This is a defendant’s 
appeal arising out of a suit for injunction to 
restrain the defendants from selling or cut- 
ting the trees or transferring or otherwise 
disposing of the crops of the land in suit. 
The plaintiffs alleged that the Hindu com- 
munity of Sitapur was the owner of plot 
No, 134 under an old grant which contains 
the temple of Mahabir Ji and Thakur Ji. 
The plaintiffs further alleged that they were 
members of the Hindu community of. Sita- 
pur and constituted a committee for the 
management of the said temple and land. The 
defendant was acting as Pujari of the temple 
on behalf of the Hindu community. He, 
however, threatened to sell or cnt down the 
trees and appropriate the proceeds thereof. 
The plaintiffs and other members of the 
Hindu community tried to dissuade him 
from doing the said acts but he refused to 
listen to reason, hence the suit was filed for 
the said reliefs. It was alleged in the plaint 
that the suit was being instituted on behalf 
of the Hindu community. The defendant 
contested the suit on the ground, inter alia, 


‘that the land in dispute did not belong to 


the Hindu community but belonged to him 
and that in any view of the matter the suit 
without the permission of the Advocate- 
General was not maintainable. The trial 
court having found that the property in’ dis- 
pute did not belong to the Hindu commu- 
nity, dismissed the suit. Against the said 
decision the plaintiffs preferred an appeal. 
The appellate court below, however, revers 
ed the finding of the trial court and held 
that the property in dispute was owned by 
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the Hindu community and that the plaintiffs 
were entitled to maintain the suit. On these 
findings the appellate court below allowed 
the appeal and decreed the suit. Aggrieved 
the defendant has now come to this court in 
second appeal. 


2. The learned counsel for the appel- 
lant pressed only one point before me name- 
ly, that the frame of the suit was bad inas- 
much as the suit had not been filed in a 
representative capacity and that the permis- 
sion of the trial court under Order 1, R. 8, 
Civil Procedure Code had not been obtained 
by the plaintiffs. 


3. It appears that on 28-3-1961 the 
plaintiff filed an application praying that per- 
mission to sue under Order I, Rule 8, Civil 
Procedure Code be accorded to him. It was 
alleged by the plaintiffs in that application 
that the suit had been filed by them in a 
representative capacity and all the members 
of Hindu community are interested in the 
suit and that permission of the court under 
Order 1, Rule 8, Civil Procedure Code was 
necessary. On this application the trial 
court ordered on 28-3-1961 that a notice be 
published in ‘Krishak’ newspaper. It appears 
from paper No. 130-2 that a sum of Rupees 
12/- towards the charges for publication of 
that notice was paid to ‘Krishak’. There- 
after, the notice was published in ‘Krishak’ 
on 10-4-1961 vide paper No. 16/1 Ka. 2. In 
this ‘notice it was mentioned that an applica- 
tion under Order 1, Rule 8, Civil Procedure 
Code had been moved by the plaintiffs as 
representatives of the Hindu community and 
if any one had any objections to the same. 
he might file the objections by 13-4-1961 in 
the Court. i 


The learned counsel for the appellant 
could not point out from the record of the 
case that any objection was filed by any 
person against the said application moved 
under Order 1, Rule 8, Civil Procedure Code. 
It, however, appears that the trial court 
thereafter did not make any specific order 
granting or refusing the permission sought 
for. The learned counsel for the appellant 
urged that in the absence of specific permis- 
sion of the Court under Order 1, Rule 8, 
Civil Procedure Code the plaintiffs were not 
entitled to maintain the suit in a. represen- 
tative capacity. The learned counsel for the 
respondent, however, urged that it was not 
necessary under the law that permission 
should be expressly accorded. It was sub- 
mitted that permission could be inferred 
from the proceeding in the trial court and 
that the court must be deemed to have given 
its permission when it ordered publication of 
notice. 

4. Rule 8 of Order 1 of the Code of 
Civil Procedure enables a person to file a 
suit in a representative capacity for and on 
behalf of the numerous persons where they 
have the same interest. The only condition 
is the permission of the court. If the court 
grants permission to one person to institute 
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such a representative action a notice of the 
institution of the suit should be given by the 
court. The provision, which requires that 
the, court shall, in such a case, give, at the 
plaintiffs’ expense, notice of the institution of 
the suit to all persons having the same inte- 
Test and the power reserved to the court to 
entertain an application from any person on 
whose behalf or for whose benefit the suit is 
instituted, indicate that no previous sanction 
or authority of persons interested in the suit 
is required to be obtained before the institu- 
tion of the suit. As the other persons who 
would be represented would be bound by the 
decree passed in the suit it is imperative that 
the two conditions provided in Rule 8 of 
Order 1, should be complied with, namely, (1) 
the permission of the court should be obtain- 
ed and (2) the court should, at the expense 
of the plaintiffs, issue notice of the institu- 
tion of the suit to all such persons either by 
personal service or where from the number 
of persons or any other cause such service 
is not reasonably practicable, by public ad- 
vertisement, as the Court in each case may 
direct. Thus, Order 1, Rule 8 requires that 
when a plaintiff brings a suit in his represen- 
tative capacity he must’ first obtain the leave 
of the court to bring such a suit and when 
the leave is granted the court shall issue 
notice that such a suit has been instituted. 
The provisions of Rule 8 as to the issue of 
notice are peremptory and the court is 
bound to issue notice as required by the rule. 


5. In the instant case the plaint was 
filed on 28th March, 1961. On the same day 
the plaintiffs filed an application for permis- 
sion to sue under Order 1, Rule 8, Civil Pro- 
cedure Code and the trial court passed an 
order on that application for publication of 
the notice in ‘Krishak’. Thereafter a notice 
was published in the issue of ‘Krishak’ dated 
10th April, 1961. It was mentioned in that 
notice that the plaintiffs had filed an appli- 
cation under Order 1, Rule 8, Civil Proce- 
dure Code as representative of Hindu com- 
munity and if any person had any objection 
against the same he could file his objections 
by 13th April, 1961. In view of this state- 
ment contained in the notice it was quite evi» 
dent that by passing an order for publica- 
tion of the notice the trial court did not 
grant the permission under Order 1, Rule 8. 
On the contrary, the court gave an oppor- 
tunity to all concerned to file objections 
against that application by 13th April, 1961. 
ft was also mentioned in that notice that the 
case was fixed for hearing on 13th April, 
1961. Obviously, therefore, the court did 
not allow the application of the plaintiffs 
and grant the permission sought for by mere- 
ly passing the order of publication of the 
notice. In fact the trial court wanted to dis- 
pose of that application on 13th April, 1961. 


It appears from the order sheet of the 
trial Court that on 13th April. 1961 the 
Presiding Officer was on casual leave and, 
therefore, no order was passed on that date 


h 
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on that application. Thereafter the applica- 
tion seeking permission to sue in a repre- 
sentative capacity was never placed before 
the trial court and no specific order was pass- 
ed thereon. The trial court, obviously, im- 
properly permitted itself to take up the case 
and record the evidence etc. It was the duty 
of the trial court to dispose of that appli- 
cation. Even before the appellate court it 
was not pointed out that the application of 
the plaintiffs dated 28th March, 1961, had 
not been disposed of and the permission of 
the court was wanting in the case. The 
plaintiffs had done what was expected of 
them. They filed the application 1101 seek- 
ing permission of the court under Order 1, 
Rule 8, Civil Procedure Code. They also 
complied with the order of the court for 
having the notice published in the Krishak 
and deposited the requisite publication char- 
ges. No final orders were, however, passed 
thereon but it appears that the parties pro- 
ceeded with the case under the impression 
that the requisite permission under Order 1, 
Rule 8, Civil Procedure Code had been grant- 
ed to the plaintiffs. Obviously, it is a case 
of negligence on the part of the trial court 
and no party to the suit should suffer on ac- 
count of that negligence. The plaintiffs did 
make a statement in the plaint that they were 
filing the suit in a representative capacity. 
They also filed an application for obtaining 
the requisife permission of the court. Since 
no specific order was passed by the court on 
that application further action of giving 
ag of the institution of the suit was not 
en. 


ce 


It is well settled that omission to comply 
with the provisions of Order 1, Rule 8 is not 
a mere irregularity but goes to the root of 
the matter and if compliance of those provi- 
sions has not been made the decree would 
not be deemed to have been. passed in a 
representative capacity. In the instant case 
the trial court before whom the application 
was made passed no order granting or refus- 
ing permission to the plaintiffs to sue in a 
representative capacity. The notice which 
was published in the ‘Krishak’ newspapen 
was not a notice of the institution of the 
suit but was a notice of the filing of an 
application under Order 1, Rule 8. Even 
after the date mentioned in the notice no 
order granting or refusing permission to the 
plaintiffs was passed.. It would, thus, ap- 
pear that compliance of the provisions of 
Order 1, Rule 8 had not been made in the 
case. The trial court dismissed the suit on 
the ground that the property in dispute did 
not belong to the Hindu community. The 
appellate court however, reversed that find- 
ing and held that the property did belong 
to the Hindu community and the 
plaintiffs were competent to bring a suit on 
behalf of the Hindu community. However, 
the mandatory provision of Rule 8 of O. 1, 
as pointed out above, had not been complied 
with inasmuch as no notice of the institution 
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of the suit was given in the manner contem- 
plated by that rule. The object of the notice 
required by Order 1, Rule 8 is to give an 
opportunity to the persons interested in the 
suit of knowing the names of the persons 
who have been selected to represent them. 
Such a notice must, therefore, mention the 
fact that the plaintiffs have been accorded 
permission to represent the Hindu commu- 
nity in the suit. The notice already pub- 
lished in the ‘Krishak’ did not mention this 
fact and was, therefore, not in compliance 
with the provisions of Rule 8 of Order 1, 
Civil- Procedure Code. I have, therefore, no 
option but to allow the appeal, set aside the 
judgment and decree passed by the appellate 
court below and to remand the case to the 
trial court through the appellate court. The 
trial Court on remand should re-admit the 
suit, dispose of the plaintiff’s application 
1101, comply with the provisions of Order 1, 


“Rule 8, Civil Procedure Code and then pro- 


ceed with and re-try the suit. 


6. J, therefore, order that the case 
will go back to the appellate court so that 
it may remand the case in the terms and for 
the purpose I have explained above and 
thereafter the case will be proceeded with ac- 
cording to law. In the circumstances of the 
case the parties are directed to bear the costs 
of this appeal. : 
Case remanded. 
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Dhan Singh, Appellant v. Jt. Director of 
Consolidation, U. P. Lucknow and others, 
Respondents. 

Special Appeals Nos. 1056 of 1967 con- 
nected with 1058, 1070 and 1071 of 1967, 
D/- 20-12-1972, against judgment of M. H. 
Beg. J., in Writ No. 796 of 1963, D/- 26-7- 
1967, 

Index Notes — (A) Civil P. C. (1998), 
Section 11 — Scope — Matter im issue. 

Brief Note: — (A) Even improperly 
raised issue decided by the Court on merits 
operates as res judicata. AIR 1927 All 803 
and AIR 1943 All 340, Followed. (Para 6) 

Index Note: — (8) Civil P. C. (1998), 
Section 11 — Applicability. 

Brief Note: — (B) Res judicata is at- 
tracted, even where party did not either enter 
appearance or contest the issue subject to 
the qualification that the party must have 
had, or be deemed to have had, notice of 
the said question in the previous suit. Bur- - 
den of proving such notice is on the person 
pleading res judicata. (Para 8) 

Index Note:— (C) Civil P. C. (1908), 
Section 11 — Co-defendants. 

È Brief Note: — (C) Where the previous 
suit was dismissed against all the defendants, 
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a finding against one of the co-defendants 
would not operate as res judicata in subse- 
quent suit as the co-defendant had no ri 

of appeal in the said suit. (1880) ILR 3 All 
152 (FB) and AIR 1937 All 368, (DB), Fol- 


lowed. (Para 10) 
Cases Referred:  Chromolesical Paras 
AIR 1968 Ker 154 = 1967 Ker LJ 
588, Kesavan v. Lakshmy Amma 10 
AIR 1950 PC 17 = 77 Ind App 27, 
Chandu Lal v. Khalilur Rahman 7 


AIR 1950 Assam 119 = ILR (1950) 2 
Assam 225, Bhubindra Narain v. 
Tarupriya Debya . 10 

AIR 1943 All 197 = 1943 All LY 82, 
Pooran Chand v. Radha Raman 7 

AIR 1943 All 340 = 1943 All LJ 
437, Lalji Sahib v. Munshi Lal 6 

AIR 1937 All 368 = 1937 All LJ 
296, Nirmal Singh v. Zamir Uddin 

AIR 1935 PC 139 = 62 Ind App 224, 
Kedar Nath v. Munshi Ram 

AIR 1932 PC 161 = 59 Ind App 247, 
Maung Sein Done v. Ma Pan Nyun 

AIR 1931 PC 114 = 58 Ind App 158, 
Munni Bibi v. Triloki Nath 

AIR 1931 PC 231 = 35 Cal WN 1217, 
Kishun Prasad v. Durga Prasad 

AIR 1927 All 803 = 102 Ind Cas 28, 
Jagdeo Misir v. Mahabir Tewari 

(1880) ILR 3 All 152 (FB), Jumna 
Singh v. Kamar-un-nisa 


S. P. Gupta, for Appellant; G. N. 
Verma, Standing Counsel, for Respondents. 


N. D. OJHA, J.— These four special 
“appeals have been filed against a common 
judgment rendered by a learned Single Judge 
in two connected writ petitions. 


2. Village Karothi, Pergana Siana, 
district Bulandshahr was brought under ‘con- 
solidation operations under the U. P. Conso- 
lidation of Holdings Act. In the basic year 
Jamshed Ali and Mukarram Ali appellants 
in Special Appeal No. 1071 of 1967 were re- 
corded as bhumidhars of plot Nos. 30 and 
34/1 M whereas Mushtaq Ali father of 
Nawazish Ali and Kallu appellants in Spe- 
cial Appeal No. 1070 of 1967 were recorded 
as bhumidhars of plots Nos. 31 and 34/1 M. 
Dhan Singh appellant in Special Appeals Nos, 
1056 and 1058 of 1967 filed objections claim- 
ing to be a grove-holder of the plots in dis- 
pute and in the alternative to have become 
sirdar by virtue of his long continuous pos» 
session. This was, however, not the first liti- 
gation between the parties. Jamshed Ali and 
Mukarram Ali had filed a suit on June 28, 
1949 for the ejectment of Dhan Singh from 
. plot Nos. 30 and 34/1 under Section 180 of 
the U. P. Tenancy Act. The said suit was 
stayed on September 23, 1949 in pursuanca 
of an order passed by the State Government. 
Subsequently proceedings were initiated 
under Section 145, Criminal Procedure Code 
by Jamshed Ali and Mushtaq Ali in respect 
of plot Nos. 30 and 31. These_proceedings 
were also decided in favour of Dhan Singh. 
The two plots aforesaid stood attached du- 


= 


a NNSA 


Dhan Singh v. Jt. Director, Consolidation (N. D. Ojha J.) 


ALR. 


Ting the pendency of the proceedings and a 
Sapurdar was appointed ‘thereof. On the 
Proceedings culminating in favour of Dhan 
Singh possession was delivered to him by the 
Sapurdar of January 7, 1951. Mushtaq Ali 
thereafter filed suit No. 303 of 1951 in the 
court of Munsif, Bulandshahr on May 30, 
1951 against Dhan Singh and impleaded 
Jamshed Ali and Mukarram Ali as pro 
forma defendants. As would appear from 
the Judgment of the learned Single Judge the 
case set up in the plaint of this suit by 
Mushtaq Ali was that Jamshed Ali and 
Mukarram Ali were co-khudkasht holders 
with him but since they were not present in 
the locality they were being impleaded as 
pro forma defendants. This suit as originally 
filed was for permanent injunction restrain- 
ing Dhan Singh from interfering in the pos- 
session of the plaintiff Mushtaq Ali and de 
fendants 2 and 3 Jamshed Ali and Mukar- 
tam Ali over all the three plots Nos. 30, 31 
and 34/1. 

The suit was filed on the allegation that 
the plaintiff and defendants 2 and 3 were in 
possession of these plots as Khudkasht holder 
and that the sugarcane and mango crops of 
these plots belonged to them and that defen- 
dant No. 1 Dhan Singh wanted to take them 
away forcibly and also wanted to ‘take for- 
cible possession over these plots. The sugar- 
cane and mango crops were, however, taken 
away by Dhan Singh during the pendency 
of the suit whereupon Mushtaq Ali amend- 
ed his plaint and claimed a decree for dama- 
ges in the sum of Rs. 800/-. The suit was 
contested by Dhan Singh inter alia on the 
ground that he was a hereditary tenant of 
the plots in dispute and that neither the plain- 
tiff nor the defendants 2 and 3 were either 
khudkhast-holders of these plots or were in 
possession thereof. An issue about the 
tenancy right of Dhan Singh was specifical- 
ly framed being issue No. 3 on the pleadings 
of the parties and was referred to the reve- 
nue Court. The Revenue Court recorded a 
finding that Dhan Singh had been in posses- 
sion at any rate from 1355 F. and on May 
30, 1951 when the suit was filed he had ac- 
quired rights of hereditary tenant under Sec. 
tion 18 (2) of the U. P. Tenancy Act. Ac- 
cepting this finding the Munsif dismissed the 
suit which decree was upheld even on appeal 
by the Civil Judge on January 31, 1956. 

3. During the pendency of Suit No. 
303 of 1951 aforesaid Jamshed Ali and 
Mukarram Ali filed suit No. 224 of 1953 in 
the court of Munsif, Bulandshahr for the re- 
lief of permanent injuction restraining Dhan 
Singh from interfering with their possession 
over plot Nos. 30 and 34/1 and in the alter- 
native for the relief of possession. A similar 
suit was filed by Mushtaq Ali being suit 
No. 227 of 1953 in respect of plot No. 31 
and remaining part of plot No. 34/1. Both 
these suits were contested by Dhan Singh 
and were dismissed. On appeal, however, the 
suits were remanded to be decided afresh 
but before they could so be decided the con- 
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solidation proceedings 
suits were stayed. 


4. The claim of Dhan Singh before 
the Consolidation Officer was contested by 
Jamshed Ali and Mukarram Ali as well as 
by Mushtaq Ali. The Consolidation Officer 
did not accept the claim of Dhan Singh that 
he was prove-holder of the plots in dispute. 
He, however, held him to be sirdar thereof 
on the basis of his long possession and di- 
rected his name to be recorded as such over 
all the three plots. On appeal the Settle- 
ment Officer (Consolidation) rejected the claim 
of Mushtaq Ali but allowed that of Jamshed 
Ali and Mukarram Ali. In second appeal 
the claims of Mushtaq Ali as well as of 
Jamshed Ali and Kallu were accepted and 
both the objections of Dhan Singh were dis- 
missed. Dhan Singh filed two revisions both 
of which were dismissed by the Joint Director 
of Consolidation. He thereupon instituted 
two writ petitions in this Court. A learned 
Single Judge held that claim of Mawazish Ali 
and Kallu who were sons and heirs of Mush- 
taq Ali that Dhan Singh was not hereditary 
tenant of the plots in dispute was barred by 
res judicata on account of the decision in 
Suit No. 303 of 1951. He, however, reject- 
ed the contention of Dhan Singh that the 
claim of Jamshed Ali and Mukarram Ali 
also was barred by res judicata on account 
of the said decision. The learned Single 
Judge also took the view that it was neces- 
sary to determine as to whether any portion 
of plots in dispute was grove in order to 
determine the effect of Section 30 of , the 
U. P. Tenancy Act. On these findings he 
quashed the orders of the Joint Director of 
Consolidation and the Deputy Director of 
Consolidation and issued a direction to the 
Deputy Director of Consolidation to decide 
the rights of the parties afresh. Against the 
said judgment Dhan Singh has filed Special 
Appeals Nos. 1056 of 1967 and 1058 of 
1967, Nawazish Ali and Kallu have filed 
Special Appeal No. 1070 of 1967 and Jam- 
shed Ali and Mukarram Ali Special Appeal 
No. 1071 of 1967. 5 


5. The only point which has been 
pressed before us in the four special appeals 
was as to whether the decision in Suit No. 
303 of 1951 did or did not operate as res 
judicata in the proceedings before the conso- 
lidation authorities. The contention on be- 
half of Dhan Singh was that it operated as 
res judicata not only as against Nawazish 
Ali and Kallu but also as against Jamshed 
Ali and Mukarram Ali who were co-defen- 
dants along with him in Suit No. .303 of 
1951. The case of Jamshed Ali and Mukar- 
tam Ali as also of Nawazish Ali and Kallu 
on the other hand is that the decision in the 
said suit did not operate as res judicata in- 
asmuch as (1) Suit No. 303 of 1951 after 
amendment of the plaint remained a suit 
only for damages in respect of sugar-cane 
crop and mango fruits and any question of 
title was foreign to it and (2) that the re 


intervened and the 
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quirements of a finding being res judicata 
inter se the defendants were not falfilled. 


6. Suit No. 303 of 1951 as already 
pointed out was filed on the allegation that 
the plaintiff and defendants 2 and 3 in that 
suit were joint khudkasht-holders and that 
defendant No. 1 namely Dhan Singh had no 
concern with the same. Dhan Singh not only 
specifically denied the aforesaid claim of 
plaintiff and defendants 2 and 3 being khud- 
kasht-holders but also asserted himself to be 
a hereditary tenant. The trial court framed 
an issue specifically on the question as to 
whether Dhan Singh was hereditary tenant 
of the plots in dispute. He claimed even 
after the amendment of the plaint that he 
had appropriated the sugarcane crop and 
the mango fruits in his own right as a here- 
ditary tenant and it cannot be said 
that the question as to whether Dhan 
Singh was a hereditary tenant was not di- 
rectly and substantially in issue in Suit No. 
303 of 1951. Moreover, the question can be 
considered from another aspect too. Rely- 
ing upon two earlier Privy Council decisions 
a Bench of this court in Jagdeo Misir v. 
Mahabir Tewari, AIR 1927 All 803 held: 


“We think that those two cases are au- 

thorities for the proposition that if a party 
raised an issue, however improperly, in a case 
which is accepted by the other side and if 
the Court itself accepts the issue to be one 
relevant to the enquiry and necessary for the 
determination of the case, and that issue is 
argued out by both parties and a judicial 
decision come to, it is not open subsequently 
for either of the parties or their successors-in- 
interest or the person claiming through them, 
to say that the issue does not constitute res 
judicata.” 
The said decision was subsequently relied 
upon by another Division Bench of this 
Court in Lalji Sahib v. Munshi Lal, AIR 1943 
All 340. We, therefore, find no substance 
in the argument that Suit No. 303 of 1951 
having remained a suit for damages after 
amendment of the plaint the finding on 
issue No. 3 in regard to the tenancy rights 
of Dhan Singh would not operate as reg 
judicata. Mushtaq Ali.father of Nawazish 
Ali and Kallu being the plaintiff in Suit No. 
303 of 1951 there seems to be absolutely no 
doubt that the claim of Nawazish Ali and 
Kallu in respect of tenancy rights of Dhan 
Singh was barred by res judicata before the 
consolidation authorities and the learned 
Single Judge was right in holding it to be so. 
Special Appeal No. 1070 of 1967 filed by 
them, therefore, must fail. 


7. In support of special appeal No. 
1071 of 1967 filed by Jamshed Ali and 
Mukarram Ali it was also urged that there 
was nothing on the record to show as to 
whether the appellants of this appeal who 
were arrayed as defendants in Suit No. 303 
of 1951 had been served with the summons 
of the suit, that they being co-defendants 
with Dhan Singh had no right to appeal 
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against the judgment in the said suit and 
that the findings of fact recorded in their 
favour by the Settlement Officer (Consolida- 
tion) and upheld on second appeal and revi- 
sion could not be set aside in a writ peti- 
tion. The requirements of res judicata be- 
tween co-defendants inter se are well esta- 
blished and are these: 


(1) that there was a conflict of interest 
between the defendants concerned. 

(2) that it must be necessary to decide 
this conflict in order to give the plaintiff the 
relief he claims, and 

(3) that the question between the de- 

fendants must have been finally decided. 
See Munni Bibi v. Triloki Nath, AIR 1931 
PC 114, Kishun Prasad v. Durga Prasad, 
AIR 1931 PC 231, Maung Sein Done v. Ma 
Pan Nyun, AIR 1932 PC 161, Kedar Nath 
v. Munshi Ram, AIR 1935 PC 139, Pooran 
Chand v. Radha Raman, AIR 1943 All 197 
and Chandu Lal v. Khalilur Rahman, AIR 
1950 PC 17. 

8. In the last of the aforesaid cases, 
namely in the case of Chandu Lal it was 
further held that the doctrine of res judicata 
may apply even though the party, against 
whom it is sought to enforce it, did not in 
the previous suit think fit to enter appear- 
ance and contest the question. But to this 
qualification must be added, that if such a 
party is to be bound by a previous judg- 
ment, it must be proved clearly that he had 
or must be deemed to have had notice that 
the relevant question was in issue and would 
have to be decided. It was further held that 
the burden of proving this fact would be on 
the person who pleaded the bar of res judi- 
cata, and that if the co-defendant against 
whom the bar of res judicata was pleaded 
had not entered appearance in the previous 
‘suit it is not to be assumed that such de- 
fendant was aware of the contents of the 
co-defendant’s written statement. 


9. In the instant case Jamshed Ali and 
Mukarram Ali did not enter appearance in 
Suit No. 303 of 1951 and nothing has been 
brought to our notice on behalf of Dhan 
Singh on whom lay the burden to prove this 
fact that Jamshed Ali and Mukarram Ali 
had notice or will be deemed to have notice 
of the contents of the written statement filed 
by him. In view of what has been held in 
Chandu Lal’s case supra knowledge of the 
contents of the written statement of Dhan 
Singh cannot be assumed against Jamshed 
Ali and Mukarram Ali and this ingredient 
being lacking the finding in Suit No. 303 of 
1951 that Dhan Singh was hereditary tenant 
cannot be held to operate as res judicata as 
against them. 

10. We furuther agree with the sub- 
mission made by their learned counsel that 
the said decision will not operate as res judi- 
cata as against Jamshed Ali and Mukarram 
Ali inasmuch as they did not have a right 
of appeal against the decision in Suit No. 
303 of 1951, the same having been dismiss- 


i 


A ILR. 


ed. See Jumna Singh v. Kamar-un-nisa, 
(1880) ILR 3 All 152 (FB) and Nirmal Singh 
v. Zamir Uddin, AIR 1937 AIl 368. On this 
point learned counsel for Dhan Singh 
brought to our notice Bhubindra Narain V. 
Tarupriya Debya, AIR 1950 Assam 119 and 
Kesavan v. Lakshmy Amma, AIR 1968 Ker 
154. In these cases it was held that if a find- 
ing operated as res judicata as against the 
co-defendant he would have a right of ap- 
peal. We having found that the decision in 
the earlier suit could not operate as res judi- 
cata as against Jamshed Ali and Mukarram 
Ali, it cannot be held on the authority of 
these cases that they had a right of appeal 
against the said decision. Since the plea of 
res judicata as against them fails on these 
two grounds it is not necesary to go into 
the question as to whether the three require- 
ments pointed out in the aforesaid cases for 
the application of doctrine of res judicata 
between defendants inter se are fulfilled or 
not in the instant case, 


11. On merits all the consolidation 
authorities except the Consolidation Officer 
have found in favour of Jamshed Ali and 
Mukarram Ali that they were in possession 
over plots Nos. 30 and part of 34/1 and had 
become bhumidars thereof. The findings 
recorded in this behalf are one of fact and 
cannot be interfered with in a writ petition. 
Special Appeal No. 1071 of 1967 filed by 
them, therefore, deserves to be allowed. 


12. The question as to whether any 
portion of the plots in dispute constituted a 
grove and whether Section 30 of the U. P. 
Tenancy Act would operate as a bar in 
Dhan Singh becoming a hereditary tenant 
would have been material for the decision of 
the case between Dhan Singh and the heirs 
of Mushtaq Ali if the issue in regard to his 
acquisition of hereditary tenancy rights was 
open to be considered in the present pro- 
ceedings. In view of our decision that the 
finding in regard to his tenancy rights ar- 
rived at in Suit No. 303 of 1951 operated 
as res judicata as against the heirs of Mush- 
taq Ali none of the aforesaid two questions 
were open to be agitated in the proceedings 
before the consolidation authorities. Dhan 
Singh having been held to be hereditary 
tenant of plot Nos. 31 and part of 34/1 he 
automatically acquired the rights of a sirdar 
under Section 19 of the U. P. Zamindari 
Abolition and Land Reforms Act by opera- 
tion of law and the appeal of Dhan Singh 
qua these plots deserves to be allowed. In 
view of the aforesaid discussion we are of 
opinion that on the abolition of Zamindari 
Dhan Singh became sirdar of plots Nos. 31 
and part of 34/1, and Jamshed Ali and 
Mukarram Ali Bhumidhars of plots Nos. 30 
and part of 34/1 and the decision of the 
Settlement Officer (Consolidation) in this be- 
half was correct. . 

13. In the result the judgment of the 
learned Single Judge is set aside, the orders 
of the Deputy Director of Consolidation and 
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the Joint Director of Consolidation are quash- 
ed and that of the Settlement Officer (Conso- 
lidation) restored. Learned Single Judge had 
directed the parties to bear their own costs. 
In the circumstances of the case we pass the 


same order in the appeal. 
Appeal allowed. 


AIR 1973 ALLAHABAD 287 (V 69 C 100) 
R. L. GULATI, J. 

Khalil Ahmad, Petitioner v. The Mana- 
ger, Abdul Karim Khan Higher Secondary 
School, Amroha, Dist. Moradabad and 
others, Respondents. 

Civil Misc. Writ No. 4159 of 1970, DJ- 
15-12-1972. 

Index Note— (A) Constitution of 
India, Art. 226 — Bar of res judicata — 
Plea raised in earlier petition but not press- 
ed — Plea cannot be allowed to be raised 
in second or subsequent petition inter partes. 

(Paras 2, 4) 

Index Note:-— (B) U. P. Intermediate 
Education Regulations, Regns. 24, 26, 28 — 
_Yermination of services — Procedure. 


Brief Note:— (B) Where the ‚services of 
a teacher on probation are not terminated 
or he is not dismissed, discharged ‘or remov- 
ed from service before the expiry of proba- 
tion period, he is deemed to be confirmed 
in the service. His services thereafter can 
be terminated only by following the proce- 
dure prescribed in Regn. 6 of U. P. 
Education Regulations and not other- 
wise. Want of approval of the. Dist. Inspector 
of School to his appointment on probation 
does not render his appointment: illegal so 
as to disentitle him to the protection of the 
Regulations. (Paras .5, 6) 


G. C. Bhattacharya, for Petitioner; 
Standing Counsel, for Respondents. 

ORDER :— This is a petition under 
Article 226 of the Constitution and discloses 
an extraordinary set of circumstances. 


2. The petitioner, Khalil Ahmad, 
was appointed an “Assistant Teacher in the 
Abdul Karim Khan Higher Secondary 
School, Amroha, district Moradabad. As per 
the letter of the Manager of the school dated 
28-10-1965, he was appointed on probation 
for one year with effect from November 1, 
1965. His services were terminated some 
time in 1966. The petitioner filed a writ 
petition in this Court challenging the order 
of dismissal. This petition was allowed by 
Dwivedi, J. on May 17, 1967 and the order 
terminating the services of the petitioner 
was quashed. The only plea pressed on be- 
half of the Management of the School in 
that petition was that the petitioner was a 
temporary employee and, therefore, the 
management could terminate his services at 
will. It was held by Dwivedi, J. that Sec- 
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-this petition, the old plea has 
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tion 16-G (3) of the U. P. Intermediate 
Education Act was applicable to temporary 
teachers as well and, as such, his services 
could not be terminated without the appro- 
val of the District Inspector of Schools. 
Thereafter the petitioner’s services were 
again terminated by an order dated 17th 
April, 1968. That order stated that the peti- 
tioner’s services were no longer required 
because he was appointed without the ap- 
proval of the District Inspector of Schools. 
This order was also challenged by means 
of a writ petition. Satish Chandra, J. allow- 
ed this petition on July 21, 1969 holding 
that the plea that ‘the petitioner’s appoint- 
ment was without fhe requisite approval of 
the District Inspector of School had been 
Taised in the first writ petition but had not 
been pressed and, as such, such a plea was 
barred by the principles of res judicata., 
The petitioner’s services have been terminat- 
ed for the third time by an order dated 
28-4-1970. The present writ petition seeks 
to challenge that order. 


3. The impugned order is in Hindi 
and when translated in English reads: “your 
services are no longer required by the Insti- 
tution. Therefore, your services are termi- 
nated with effect from May 31, 1970 in ac-. 
cordance with, the order. of the District Ins- 
pector of Schools, Moradabad.” The recital 
in the impugned order that the petitioner's 
services were being terminated in accordance 
with the orders of the District Inspector of 
Schools is not correct. It appears that the 
Management of the School, after the judg- 
ment of this Court in the second writ peti- 
tion, passed a ‘resolution to the effect that 
the petitioner’s services were no longer re- 
quired by the Institution. This resolution 
was sent to the’ District Inspector of Schools 
with the request that the permission be 
granted for terminating the petitioner’s ser- 
vices. The District Inspector of School 
wrote back saying that since his initial ap- 
pointment had not been approved, the ques- 
tion of granting permission for his removal 
did not arise. . 


4. In the counter-affidavit filed in 
been taken 
that as the petitioner was a temporary hand 
and his appointment had not been approved 
by the District Inspector of Schools, there- 
fore his services could be terminated at any 
time. This plea is clearly barred by the deci- 
sion in the earlier two writ petitions. It is 
true that in accordance with the observa- 
tions of Satish Chandra, J. the management 
did apply to the District Inspector of 
Schools for permission to terminate the 
petitioner’s services, as required by Section 
16-G (3) of the U. P. Intermediate Educa- 
tion Act, but no such permission has been 
granted by the District Inspector of Schools. 


‘5. After hearing the case in part, I 
granted time to the learned counsel for the 
respondents to file a supplementary affidavit 
showing as to when the management of the 
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school applied for the approval of the peti- 
tioner’s appointment and when was the per- 
mission refused. I also directed that the 
copies of the letter of the management and 
the reply of the District Inspector of 
Schools, should be filed. No such supple- 
mentary affidavit has been filed. To me it 
appears that the management did not apply 
for approval at all. In these circumstances 
the question arises as to what is the legal 
position vis-a-vis the petitioner. Now ad- 
mittedly, he is in service since November 1, 
1965 when he was placed on one year’s pro- 
bation. That period expired long before 
the impugned order was passed. According 
to Regulation 11 in Chapter MI of the U. P. 
Intermediate Regulations, unless before the 
expiry of the period of probation, the ser- 
vices of a teacher are terminated or action 
is taken to dismiss, discharge or remove 
him, he shall be confirmed on the post and 
in the grade at the end of his probation. 
Since the petitioner was not removed from 
service within the period of probation, he 
shall be deemed to have been. confirmed in 
accordance with the aforesaid Regulation 
11. The subject. of the termination of ser- 
vices of a confirmed .teacher is dealt with 
in Regulation 24 onwards in Chapter IE 
In Regulation 25 it is provided that the 
services of a permanent employee may be 
terminated by giving him three months’ 
notice or three months’ pay in lieu thereof 
on the ground of the abolition of the post 
which the employee was holding. Regulation 
28 provides that the committee shall not 
propose to the Inspector the termination of 
services of a confirmed teacher unless a re- 
solution to this effect has been passed at its 
meeting specially convened for the purpose 
and by a 2/3rd majority of the members 
present in the voting. A permanent employee 
may also be removed from service by way 
of punishment in accordance with Regula- 
tion 31 onwards. Obviously, the petitioner 
is not being removed from service in ac- 
cordance with Regulations quoted above for 
the simple reason that the petitioner is be- 
ing treated a temporary teacher by the 


Management. This stand of the management. 


cannot be upheld, firstly because after the 
decision of the earlier two writ petitions of 
the petitioner this plea would be barred by 
_ principles of res judicata and secondly be- 
cause of the operation of Regulation 11, the 
petitioner has become a permanent employee 
pad anot be dealt with as a temporary 


6. It is true that under Section 16-F 
(2) the appointment of a teacher has to be 
approved by the District Inspector of Schools 
but the want of such an approval cannot 
render the appointment illegal, particularly, 
when the Management has failed to seek 
such an approval. It is a well settled prin- 
ciple of law that no one can take advantage 
of his own default. It is not open to the 
management to deprive the petitioner of the 
benefit of Regulation 11 and other provi- 


AER, 


sions of the Act, merely because it has not 
taken the approval of the District Inspector 
of Schools. The petitioner was in no way 
responsible for this omission. 

7. For all these reasons this petition 
succeeds and is allowed. The impugned order 
dated 28-4-1970 is quashed. Petitioner is en- 
titled to the costs, which I assess at Rs. 200/- 
because the petitioner is being forced to 
se to the Court unnecessarily for a third 

e. . 


Petition allowed. 
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Smt. Ram Patti Devi and others, Peti- - 


tioners v. Board of Revenue, U. P., Allaha- 
bad and others, Respondents. 


Civil Misc. Writ No. 4365 of 1970, DJ- 
29-11-1972. r 


Imdex Notes — (A) U. P. Agricultural 
Temants (Acquisition of Privileges) Act (10 
ef 1949), Sections 3, 3-B, 3C — Acquisition 
of bhumidhari rights by umrecorded tenant. 

Brief Note: — (A) An unrecorded co- > 
tenant acquires bhumidhari rights either by 
himself or jointly with-his co-tenant only if 
he takes steps under Section 3-B or Sec- 
tion 3-C and obtains: a bhumidhari sanad ac- 
cordingly. The mere payment ‘of ten times 
of the land revenue does not ipso facto con- 
fer upon him the status of a bhumidhari. 

` (Paras 4, 5) 

Index Notes — (8) U. P. Zamindart 
Abolition and Land Reforms Act (1 of 1951), 
Section 153 — Transfer of Sirdari interest 
— Permissibility. . 

Brief Note: — (B) A co-tenant who 
remains only a sirdar cannot alienate his 
share in the disputed Jand, even though the 
other co-tenant has acquired bhumidhari 
rights. i (Para 6) 

Index Note: — (C) Contract Act (1872), 
Section 21 — Mistake as to amy law — 
Effect. 

Brief Note: — (O If a law does not 
permit the alienation by a tenant of certain 
kind of his interest in the land, the same 
is not permissible on the ground that some 
one has paid full value for acquiring such 
a right under a mistake. 1971 All LJ 748, 
Followed. (Para 7) 
Cases Referred: Chronological Paras 
1971 All LJ 748 = 1971 All WR (HC) 

395, Jaswant Singh v. State of U. P. 7 

R. Dwivedi, for Petitioners; R. S. Singh, 
for Respondents. 

ORDER:— This is a petition under 
Article 226 of the Constitution. 

2. The dispute relates to an agricul- 
tural land measuring about 7 bighas com- 
prised in various plots as given in Para 1 of 
the writ petition. The petitioners allege that 
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they have purchased from one Shiv Pujan 
iis 1/4th share in the land in dispute. Shiv 
Pujan and his uncle Purshotam together 
owned one-half share of which one-fourth 
share belonged to Shiv Pujan and the other 
one-fourth to Purshotam. The land was 
recorded in the name of Purshotam only. 
Purshotam deposited ten times of the land 
revenue and acquired Bhumidhari Sanad. He 
sold the entire 4 share to Sarju Dubey on 
August 6, 1966. Thereafter Shiv Pujan sold 
his one-fourth share to the petitioners. 


The petitioners filed a suit under Sec- 
tion 229-B of the U. P. Zamindari Abolition 
and Land Reforms Act for a declaration that 
they had acquired one-fourth share in the 
land in dispute. The suit was decreed by the 
trial court as well as by the first appellate 
court. However, the Board of Revenue on 
the second appeal filed by Sarju Dube has 
reversed the decree and has dismissed the 
petitioners’ suit by an order dated 16-10- 
1970. This order has been challenged in this 
petition. 

3. The Board has held that Shiv 
Pujan never became a Bhumidhar and, as 
such, he had no right to sell his one-fourth 
share in favour of the petitioners. After a 
careful examination of the relevant provi- 
sions of the law and on a consideration of 
the facts and the circumstances of the case, 
I am satisfied that the view taken by the 
Board is correct. 

4. Admittedly Shiv Pujan was an un- 
recorded co-tenant with his uncle Purshotam. 
He was a hereditary tenant. A hereditary 
tenant is entitled to acquire the privileges of 
a bhumidhar under Section 3 of the Agri- 
cultural Tenants (Acquisition of Privileges) 
Act, (Act No. X of 1949). He has to pay ten 
times of the land revenue and make an ap- 
plication to the Assistant Collector for a 
declaration of Bbumidhari. This provision 
of course, applies to a recorded tenant. The 
procedure for acquisition by an unrecorded 
tenant of bhumidhari privileges is contained 
in Sections 3-B and 3-C of the aforesaid Act. 
According to the former provision, an un- 
recorded co-tenant may apply for bhumi- 
dhari rights under Section 3 in respect of 
the whole holding or his share and if the re- 
‘corded tenant gives his consent, the Assis- 
tant Collector allows such application. 


Under Section 3-C, a provision has been 
made for a joint declaration of bhumidhari 
tights in favour of the recorded and un- 
recorded tenants. Thus it is clear that an un- 
recorded tenant can acquire bhumidharj 
tights either by himself or jointly with his 
co-tenant, provided he takes steps as contem- 
plated by Section 3-B or Section 3-C of Act 
No. X of 1949. There is no other manner 
in which an unrecorded tenant can acquire 
bhumidhari rights. 

5. Sub-section (2) of Section 3 per- 
mits the payment of premium as required by 
Section 3 by any one of the tenants on be- 
half of other tenants in the case of a hold- 
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ing held jointly by two or more tenants. But 
that does not mean that if a tenant makes 
payment in respect of the entire holding, his 
co-tenant automatically becomes bhumidhar. 
In my opinion an unrecorded co-tenant be- 
comes a bhumidhar only if he takes steps 
under Section 3-B or Section 3-C of Act X 
of 1949 and acquires a bhumidhari Sanad 
either in his own name or in the names joint- 
ly of himself and the other co-tenants. The 
mere payment of ten times of the land reve- 
nue does not ipso facto confer upon him the 
status of a bhumidhar. This view finds sup- 
port from Sections 7-A and 7-B of the 
aforesaid Act. 

Under the former section no person by 
virtue of any declaration made under Sec- 
tion 6 is entitled to any larger share in the 
holding than to which he is otherwise entitl- 
ed so that even if a co-tenant pays or ob- 
tains a declaration in respect of the entire 
holding, he does not become a bhumidhar in 
respect of the share belonging to his co- 
tenant. Under the latter section (7-B) any, 
person who has paid any amount in excess 
of what he is required to pay under Sec- 
tion 3 is entitled to its refund. Applying 
these provisions to the facts of the present 
case, it is clear that Purshotam did not be- 
come the bhumidhar of the entire share of 
one-half even if he had paid for and ob- 
tained a declaration in respect of it. The 
interest of Shiv Pujan remained intact, but 
he did not become the bhumidhar because he 
never obtained a Bhumidhari Sanad. Pur- 
shotam at best can claim a refund of the 
excess amount paid by him, pertaining to the 
share of Shiv Pujan. 

6. The next question arises as to 
what is the position of Shiv Pujan. In my 
opinion, Shiv Pujan remained a sirdar and 
would remain so until he acquires the bhu- 
midhari Sanad. This position is not incon- 
sistent with any other legal provision. In 
fact, Section 138 of the U. P. Zamindari 
Abolition and Land Reforms Act suggests 
that such a position is contemplated under 
the law. Sub-section (1) of Section 138 
reads: 

“Where any person has become a bhu- 
midhar, whether under Section 18 or Sec- 
tion 134 in respect of share of a holding 
held by him jointly with other or others who 
are sirdars, the Bhumidhar may sue for par- 
tition of his share in the holding and upon 
partition he shall be deemed to be bhumi- 
dhar of the land allotted to his share.” 
Thus Purshotam became a bhumidhar of his 
share and he could have his share parti 
tioned from the land belonging to his ne- 
phew, who remained a sirdar. The net result,: 
therefore, is that Shiv Pujan was only a 
sirdar of his share in the land in dispute and 
could not transfer the same by sale in view 
of the prohibition contained in Section 153 
of the U. P. Zamindari Abolition and Land 
Reforms Act, according to which sirdari in- 
terest is not transferable. That being the 
position, the sale-deed executed by Shiv 
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Pujan in favour of the petitioners was void 
and could not be given effect to. 


7. The learned counsel for the peti- 
tioners submits that even if the view taken 
by the first appellate court is not strictly 
right, the order of the Board of Revenue 
should be set aside because it will lead to 
injustice. According to him, the petitioners 
are bona fide purchasers of the land and 
should not be deprived of the property for 
which they have paid full price. I see no 
force in this contention. In the first place, 
justice has to be done according to law, as 
has been held by this Court in the case of 
Jaswant Singh v. State of U. P., 1971 All LJ 
748. If the law does not permit the aliena- 
tion of sirdari interest, the same cannot be 
permitted on the ground that someone has 
paid full value for acquiring such a right 
under a mistake. 

Secondly, I am not satisfied that the 
petitioners were the bona fide purchasers. 
They purported to purchase the interest of a 
person who possessed no bhumidhari Sanad, 
nor was his name recorded in the record of 
rights. Obviously, they purchased litigation 
on the off chance that they might succeed 
on some technical ground. Sarju Dube, on 
the other hand, can be said to be a bona 
fide purchaser inasmuch as he purchased 
from a person who held bhumidhari Sanad. 
If the order of the Board of Revenue is set 
aside, injustice is likely to cause to Sarju 
Dube. In these circumstances, I see abso- 
lutely no merit in the contentions of the 
learned counsel for the petitioners. 


8. For the reasons stated above, this 
petition fails and is dismissed, but in the cir- 
cumstances of the case, I make no order as 
to costs. 

Petition dismissed. 


AIR 1973 ALLAHABAD 250 (V 60 C 102) 
O. P. TRIVEDI, J. 
Ramnath Singh and others, Applicants 
v. Ram Bahadur Singh and another, Oppo- 
site Parties. 


Civil Revn. No. 196 of 1970, DJ- 15-12- 
1972, against decree of Madan Mohan 
Gupta, tst Addi. Dist. J., Allahabad, DJ- 
21-8-1969. 

Index Note:— (A) Civil P. C. (1908), 
S. 115, CI. (c) — Error of procedure. 

Brief Note:— (A) Reading by the lower 
appellate Court, of an award which was in- 
admissible in evidence for want of registra- 
tion (even for a collateral purpose) amount- 
ed to a material error of procedure in the 
exercise of jurisdiction within the meaning 
of Section 115, Cl. (c). AIR 1958 SC 199 
and AIR 1949 PC 156 and AIR 1971 SC 
2334, Relied on; AIR 1954 Nag 254, Dis- 
sented from. (Para 2) 
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Ramnath v. Ram Bahadur (O. P. Trivedi J.) 


A L R- 


Cases Referred : Chronological Parac 
AIR 1971 SC 2324 = (1970) 2 SCR 
368, D. L. F. Housing and Construc- 
tion Co. (P.) Ltd. v. Sarup Singh 2. 
AIR 1958 SC 199 = 1958 SCR 948, 
Mst. Kripal Kaur y. Bachan Singh 
AIR 1954 Nag 254 = 1954 Nag LJ 164, 
Babulal v. Jugalkishore 
AIR 1949 PC 156 = 76 Ind App 67, 
Venkatagiri Ayyangar v. Hindu Re- 
ligious Endowments Board, Madras 2 


G. P. Bhargava and A. N. Bhargava, 
for Applicants; C. P. Srivastava, for.Oppo- 
site Parties. 

ORDER :— This defendants’ revision: 
has been filed by Ram Nath Singh and: 
others under Section 115 of the Code of 
Civil Procedure. 

2. The respondents had filed a suit. 
against the petitioners on the allegation that 
the parties belonged to the same family and’ 
that the plot Nos. 423, 424 and 425 in dis- 
pute formed their joint tenancy in which the 
plaintiffs-respondents asserted half share. 
These plots were acquired under the Land 
Acquisition Act and a compensation of 
Rs. 37.60 P. was awarded to and received’ 
by the defendants. According to the respon- 
dents-plaintiffs they were entitled to half of 
this compensation from the defendants-peti- 
tioners and a decree for the same. It is not 
necessary for the present purpose to mention: 
the point raised, in defence. It is sufficient 
merely to say that the respondents’ suit was 
decreed with, cost. The defendants-petition- 
ers’ appeal was dismissed by the Additional’ 
District Judge Allahabad by an order dated 
21-8-69 upholding the trial court’s finding 
that the disputed plots were joint tenancy o 
the parties and that the _ plaintiffs-respon- 
dents were co-sharers in the land with the} 
defendants-petitioners to the extent of halft. 







‘share. It is against this decision of the lower} 


appellate Court that this revision is directed}: 
One of the points raised by learned counsel]. 
for the petitioners Sri G. P. Bhargava, was 
that the lower appellate Court in coming toj. 
the conclusion that the disputed land was 
joint tenancy of the parties had taken into 
account inadmissible evidence viz. an award} 
which was not registered although it was} 
compulsorily registrable and was, therefore,}- 
inadmissible evidence even f 


the defendants-petitioners’ possession 
the disputed land. It is submitted that this 
was illegal in view of the Supreme Court’s! 
decision in the case of Mst. Kripal Kaur v. 
Bachan Singh AIR 1958 SC 199 to the 
effect that:— 


“The agreement between the parties- 
cannot be admitted in evidence to show the 
nature of possession of one of the parties 
subsequent to its date. The party being im 
possession before the date of the document 
to admit it in evidence to show the nature 
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of her possession subsequent to it would be 
to treat it as operating to destroy the nature 
of the previous possession and to convert 
what had started as adverse possession into 
a permissive possession, and therefore, to 
give effect to the agreement contained in it 
which admittedly cannot be done for want 
of registration. To admit it in evidence for 
the purpose sought would really amount to 
getting round the statutory bar imposed by 
Section 49 of the Registration Act.” 

The Supreme Court in this case held in 
effect that a document which is compul- 
sorily registrable under the Registration 
Act and is inadmissible in evidence for want 
of registration cannot be read in evidence 
even for collateral purpose. In this view of 
the Supreme Court it is clear that the lower 
appellate Court read a document which was 
inadmissible in law and in doing so it com- 
mitted an error of procedure. This affected 
the decision on the question whether the 
land in dispute was joint tenancy of the 


|parties. Under Section 115 of the Code of- 


Civil Procedure the High Court may inter- 
fere in revision where under clause (c) the 
subordinate Court appears to have acted ille- 
gally or with material irregularity in the 
revision of its jurisdiction. It is plain that the 
reading of inadmissible evidence for collate- 
ral purpose amounted to an error of pro- 
cedure within the meaning of clause (c) of 
Section 115 of the Code of Civil Procedure. 
In the leading case of N. S. Venkatagiri 
Ayyangar v. Hindu Religious Endowments 
Board, Madras, AIR 1949 PC 156, the Privy 
Council observed: 


“Section 115 applies only to cases in 
which no appeal lies, and where the legisla- 
ture has provided no right of appeal, the 
manifest intention is that the order of the 
trial Court, right or wrong, shall be final. 
The section empowers the High Court to 
satisfy itself upon three matters: (a) That 
the order of the subordinate Court is with- 
in its jurisdiction; (b) That the case is one 
in which the court ought to exercise juris- 
diction, and (c) that in exercising jurisdic- 
tion the Court has not acted illegally, that 
is, in breach of some provision of law, of 
with material irregularity, that is, by com- 
mitting some error of procedure in the 
courts of the trial which is material in that 
it may have affected the ultimate decision.” 


There is a catena of authorities of the 
Supreme Court in which this view has been 
followed on the interpretation of clause (c) 
of Section 115 of the Code of Civil Proce- 
dure, coming down to’ D. L. F. Housing 
and Construction Co. (P.) Ltd. v. Sarup 
Singh, ATR 1971 SC 2324. In Paragraph 8 
of the report of the case the Court made 
the following observations: 

“The position thus seems to be firmly 
established that while exercising the jurisdic- 
tion under Section 115 it is not competent 
to the High Court to correct errors of fact 
however gross or even errors of law unless 
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the said errors have relation to the jurisdic- 
tion of the court to try the dispute itself. 
Clauses (a) and (b) of this section on their 
plain reading quite clearly do not cover the 
present CAS@......  .esseeeee EET . 
Clause (c) also does not seem to apply to 
the case in hand. The words “illegally” and 
“with material irregularity” as used in this 
clause do not cover either errors of fact 
or of law; they do not refer to the decision 
arrived at but merely to the manner in 
which it is reached. The errors contemplat- 
ed by this clause, may in our view relate 
either to breach of some provisions of law 
or to material defects of procedure affect- 
ing the ultimate decision, and not to errors 
either of fact or of law after the prescribed 
formalities have been .complied with.” 


The law prescribed a certain procedure 
for the exercise of jurisdiction by subordi- 
nate courts. According to that procedure 
evidence admissible under law only should 
be considered and made the foundation for 
arriving at a judicial conclusion. Therefore, 
if evidence which is not admissible under 
law is considered and the conclusion is rest- 
ed on such evidence that would be mani- 
fest error of procedure in the exercise of 
jurisdiction within the meaning of clause (c) 
of Section 115 of the Code of Civil Pro- 
cedure and the order could be revisable. 
In the present case the award was compul- 
sorily registrable under Section 17 of the 
Registration Act and was inadmissible in 
evidence under Section 49 of the same Act 
for want of registration. In view of the 
Supreme Court decision in the case of AIR 
1958 SC 199 (supra) the award being un- 
registered was inadmissible in evidence even 
for collateral purpose. This being the law, 
it follows that in reading the award for col- 
lateral purpose, the lower appellate Court 
received evidence which was inadmissible in 
law and in doing so committed material 
error of procedure which evidently affected 
its finding on the question whether the par- 
ties were co-sharers in the disputed land and 
whether it was held by them jointly. That 
being so the judgment of the lower appel- 
late Court discloses material irregularity in 
the exercise of jurisdiction within the mean- 
ing of clause (c) of Section 115 of the Code 
of Civil Procedure and it is not merely as 
submitted by the learned counsel for the 
petitioner, a case of illegality in exercise of 
jurisdiction for the error pointed above is 
neither an error of fact nor an error of Jaw 
but rather an error of procedure that is to say 
an error.in the manner of exercise of juris- 
diction and this error clearly falls within 
the purview of clause (c) of Section 115 of 
the Code of Civil Procedure. Learned coun- 
sel for the opposite party referred in argu- 
ment to the case of Babulal v. Jugalkishore, 
AIR 1954 Nag 254. In that case it was ob- 
served that:— 


“It is open to the Court to decide whe- 
ther the particular evidence adduced before 
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it is admissible or not. Even though its de- 
cision on the point may be wrong that is 
not a question of jurisdiction and therefore 
its finding is not open to challenge in revi- 
sion.” 

With profound respect I disagree with this 
view for in my opinion, if a court takes 
wrong decision on the question of admissi- 
bility of particular evidence the decision has 
relationship with procedure and if the error 
amounts to material irregularity in the exer- 
cise of jurisdiction as in most cases hap- 
pens, then it will attract clause (c) of Sec- 
tion 115 of the Code of Civil Procedure. 


3. Having come to the conclusion 
that the lower appellate Court committed 
material irregularity in exercise of jurisdic- 
tion by reading inadmissible evidence name- 
ly the award for deciding the issue whether 
the land in dispute was joint tenancy of the 
parties, this revision is entitled to succeed. 
I need not therefore enter into the other 
points urged in revision by the learned coun- 
sel for the petitioner. 


4. The revision is allowed and the 
order of the lower appellate Court dated 
21-8-69 is set aside and the case is remand- 
ed to the lower appellate Court for decision 
of the appeal according to law after giving 
fresh hearing to the parties. 

Revision allowed. 


AIR 1973 ALLAHABAD 292 (V 60 C 103) 
SATISH CHANDRA AND P. N. 
BAKSHI, JJ. 

Desh Raj and others, Appellants v. Lal 
Sahai Singh and others, Respondents. 

Special Appeal No. 884 of 1969; D/- 
13-12-1972, against order and judgment of 
this court in Civil Misc. Writ No. 105 of 
1964, D/- 1-5-1969. 

Index Note:— (A) Transfer of Property 


Act (1882), S. 43 — Transferor acquiring 
title subsequent to transfer — Sirdar trans- 
ferring Bhumidari rights —- Transferee in 


good faith purchases such rights for consi- 
deration without knowing about defect of 
title — Transferee gets good title under 
Section 43. 

Brief Note:— (A) Under Section 166 of 
the U. P. Zamindari Abolition and Land 
Reforms Act the sale of Sirdari rights is 
prohibited. But Bhumidari rights are trans- 
ferable. A the transferor represented that he 
had Bhumidari rights and believing that re- 


presentation, transferee completed the sale 
for consideration. After the transfer, the 
transferor acquired Bhumidari rights. Held 


that Section 43 of the T. P. Act applied and 
the transferee got good title even though at 
the time of sale transferor had only Sirdari 
rights. 1971 All LJ 99, Followed; AIR 1962 
SC 847, Rel. on. (Paras 6 & 7) 
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Desh Raj v. Lal Sahai Singh (Satish Chandra J.) 


A.I. R. 


Cases Referred : Chronological Paras 
1971 All LJ 99 = 1970 All WR (HC) 
891, Ram Swarup v. Deputy Direc- 
tor of Consolidation, U. P. Luck- 
now 
AIR 1967 All 531 = 1967 All LI 315, 
Smt. Annapurna v. Munshi 
AIR 1962 SC 847 = 1967 Supp (2) 
SCR 554, Jumma Masjid Marcara 
v. K. Deviah 6 

J. N. Chatterji, for Appellants; S. K. 
Tewari and K. B. Garg, Standing Counsel, 
for Respondents. 

SATISH CHANDRA, J.:— This ap- 
peal arises out of a suit for ejectment under 
Section 209 of the U. P. Zamindari Aboli- 
tion and Land Reforms Act. 

2. Lal Sahai Singh plaintiff-respon- 
dent No. 1 came to Court on the allegation 
that the defendant-appellants had transfer- 
red the plots in dispute to him under a 
registered deed of sale dated 9-7-1952. Sub- 
sequently they dispossessed the plaintiff 
hence the suit. 

3. The appellants contested the suit, 
inter alia, on the ground that the deed of 
sale was fictitious and void. The trial Court 
held that the sale deed was valid. The plain- 
tiff was a Bhumidhar. The suit was decreed. 
The decree was affirmed in appeal. The de- 
fendants preferred a second appeal. The 
Board of Revenue held that on 9-7-1952 
when the sale deed was executed the trans- 
ferors were Sirdars and the Sirdari rights 
were not transferable. Section 43 of the 
Transfer of Property Act was applicable to 
transferable property only. On this view the 
appeal was allowed and the suit was dis- 
missed. 

4. The plaintiff filed a writ petition 
in this Court. The learned Single Judge held 
that the transferors had in the sale deed 
made a representation that they were Bhu- 
midhars entitled to transfer. The plaintiff 
entered into the transaction on the faith that 
the representation was correct. Section 43 
of the Transfer of Property Act was ap- 
plicable, and the suit was liable to be dec- 
teed. In this view of the matter the writ 
petition was allowed and the order of the 
Board of Revenue was quashed. It is ad- 
mitted that the transferor obtained Bhumi- 
dhari rights under a Sanad dated 26-9-1959. 

5. In 'the present appeal it was argu- 
ed that since Sirdari rights were not trans- 
ferable and since by Section 166 of the 
Zamindari Abolition Act such a transfer 
was declared void no interest whatsoever 
could accrue to the transferees by the sale 
deed in question. The submission is based 
upon a fallacy. It has been found by the 
learned Additional Commissioner that the 
transferors described themselves as Bhumi- 
dhars. The Additional Commissioner was 
justified in inferring from that assertion that 
the transferors had made a representation 
that they were Bhumidhars and had as such 
a transferable interest. This finding showed 
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that the sale deed was not in fact of Sir- 
dari rights. There is no allegation or proof 
that the transferees knew as a fact that the 
transferors were Sirdars only. The Addi- 
tional Commissioner as well as the learned 
Single Judge have proceeded on the basis 
that the transferees were misled by the re- 
presentation of the transferor that he was 
a Bhumidhar and on that basis completed 
the transaction of sale. It is further clear 
that the sale was not in fact of Sirdari rights. 
Section 166 of the Zamindari Abolition and 
Land Reforms Act prohibits the sale of Sir- 
dari rights. Bhumidhari rights are transfer- 
able. In a case where land is sold on the 
professed representation that the seller has 
Bhumidhari rights, such a sale cannot be 
held to be of Sirdari rights. 

In Ram Swarup v. Deputy Director of 
Consolidation, U. P. Lucknow, 1971 All LJ 
99 it was held that in case the transfer is 
made of Sirdari rights as such or in case it 
is knowingly given the garb of an out and 
out sale although the parties knew that on 
the date of the sale the transferor was mere- 
ly a Sirdar and not a Bhumidhar Section 43 
of the Transfer of Property Act will not 
apply. This decision is clearly distinguish- 
able from the present one because here the 
sale was not of Sirdari rights and there is 
nothing to show that the transferee knew 
that the transferors were only Sirdars, 


6. The case more in point is of Smt. 
Annapurna v. Munshi, 1967 All LJ 315 = 
(AIR 1967 All 531) where the learned Single 
Judge relied upon a Supreme Court decision 
reported in Jama Masjid Marcara v. K. De- 
viah, reported in AIR 1962 SC 847. In Jama 
Masjid’s case the area of operation of Sec- 
tion 6 as well as of Section 43 of the Trans- 
fer of Property Act was considered. Section 
6 mentions that property of any kind may 
be transferred except as otherwise provided 
by this Act or by any other law for the 
time being in force. Section 6 (a) deals with 
certain kinds of interests in property 
mentioned therein and prohibts a transfer 
simpliciter of those interests. Section 6 (a) 
enacts a rule of substantive law, while Sec- 
tion 43 enacts a rule of estoppel which is 
one of evidence. The two provisions operate 
on different fields and under different condi- 
tions and we see no ground for reading a 
conflict between them or for cutting down 
the ambit of the one by reference to the 
other. To hold that transfer by persons who 
have only a spes successionis at the date of 
transfer ate not within the protection afford- 
ed by Section 43 would destroy its utility to 
a large extent. For the purpose of section it 
matters not whether the transferor acted 
fraudulently or innocently in making the re- 
presentation, and that what is material is 
that he did make a representation and the 
transferee has acted on it. 

Ts Similarly Section 166 of the Z. A. 
]Act does not impinge upon the ambit of 
Section 43 of the Transfer of Property Act. 





- to disarm him. 
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Sections 166 governs transfer of  Sirdari 
rights simpliciter. It does not relate to the 
professed sale of Bhumidhari rights. The 
view of the Board of Revenue that Section 
43 applies to transferable property is not a 
complete statement of the law. Section 43 
of course applies to transferable property 
but the fact that the interest possessed by 
the transferor at the time of sale was not 
transferable will not conclude the matter. 
If the transferor professed to sell a transfer- 
able interest Section 43 would apply, even 
though in fact the transferor may not have 
had a transferable interest. The sale would 
fasten on the transferable interest if it is 
acquired later on. 


8. In the result the appeal fails and 
is accordingly dismissed with costs. 


Appeal dismissed. 


Magistrate 


AIR 1973 ALLAHABAD 293 (V 60 C 104) 
K. B. ASTHANA, J. 

Sheo Shankar, Petitioner v. Sub-Divi- 
sional Magistrate and another, Opposite Par- 
ties. 

Civil Misc. Writ No. 5355 of 1970, D/- 
12-12-1972. 

Index Note:— (A) Arms Act (1959), 
S. 17 — Suspension or revocation of licence 
— Prior notice. 

Brief Note:— (A) Question whether 
failure to give prior notice to show cause 
why licence should not be suspended or re- 
voked vitiates the proceedings left open. 
Correctness of decisions in 1971 All WR 
(HC) 727 and AIR 1966 All 265 doubted 
in view of AIR 1971 SC 40 (Quaere). 

(Para 4) 

Index Note:— (B) Arms Act (1959), 
S. 18 — Appeal — Substitution of reason. 

Brief Note:— (B) The appellate autho- 
tity is not entitled to substitute a reason not 
given in writing by the licensing authority 
for suspending or revoking a licence. The 
authority is confined to the validity of the 
order taking into consideration the merits of 
the reasons that impelled the licensing au- 
thority to take action as disclosed ex facie 
by the order. (Paras 5, 6) 


Index Note: (C) Arms Act (1959), 
S. 17 (3) (b) — Suspension of licence — 
Doubtful antecedents. 

Brief Note:— (C) Where it is not shown 
that in the year when a licence was applied 
for and granted or subsequent thereto the 
licensee was involved in any criminal case 
relating to public peace, the licensing autho- 
rity cannot suspend or revoke the licence on 
the ground that as the licensee was bound 
down to keep peace in past it was necessary 
for the security of public peace or safety 
(Para 6) 
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Cases Referred: Chronological Paras 
AIR 1971 SC 40 = 1971 Lab IC 8, 
-Union of India v. J. N. Sinha 2 


1971 AU WR (HC) 727 = 1971 All 
Cri R 519, Jugal Kishore v. District 
Magistrate 

AIR 1966 All 265 = 1965 All LJ 994, 
Jai Narain v. District Magistrate 


R. C. Srivastava, for Petitioner; Stand- 
ing Counsel, for Opposite Parties, ` 


ORDER :— In March 1970 the peti- 
tioner was granted a licence for a double 
barrel gun. On some information having 
been laid before the Sub-Divisional Officer 
by the Superintendent of Police to the effect 
that the petitioner had been bound down 
to keep peace for a period of one year under 
Sections 107/117, Cr. P. Code, the Sub-Di- 
‘visional Officer passed an order on 8-5-1970 
suspending the licence and directed a show 
cause notice to issue to the petitioner why 
his licence be not cancelled. The petitioner 
appealed to the District Magistrate who up- 
held the order of the Sub-Divisional Officer 
and dismissed the appeal. It is against these 
two orders, one passed by the Sub-Divisional 
Officer suspending the licence, and the se- 
cond passed by the District Magistrate as 
an appellate authority that this petition 
under Article 226 is directed. It is prayed 
that the said two orders be quashed by a 
writ of certiorari as the orders are not in 
conformity with the law. 


2. The first contention raised by the 
learned counsel for the petitioner was that 
the order suspending the licence passed by 
the Sub-Divisional Officer on 8-5-1970 was 
Vitiated as no reasonable opportunity was 
afforded to the petitioner to show cause and 
no notice ever was served upon him that 
on the information laid by the Superinten- 
dent of Police the petitioner’s licence was. 
intended to be suspended and cancelled. 
Reliance was placed by the learned counsel. 
on a learned Single Judge’s decision in 
Jugul Kishore v. District Magistrate, 1971 
All WR (HC) 727 where it was held that 
a reasonable opportunity must be afforded 
before an order of suspension of arms 
licence can be passed. This view of the 
learned Judge also finds support from a 
Division Bench decision of this Court in 
Jai Narain Rai v. District Magistrate, Azam- 
garh, AIR 1966 All 265. But the Supreme 
Court has reiterated the law as to the scope 
and applicability of principles of natural 
justice in Union of India v. J. N. Sinha, 
AIR 1971 SC 40 as follows: 

“Rules of natural justice are not em- 
bodied rules nor can they be elevated to 
the position of fundamental rights. Their 
aim is to secure justice or to prevent -mis- 
carriage of justice. These rules can operate 
only in areas not covered by any law valid- 
ly made. They do not supplant the law but 
supplement it. If statutory provisions can be 
read consistently with the principles of 
natural justice, the’ Court should do so. But 
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if a statutory provision either specifically or 
by necessary implication excludes the ap- 
plication of any rule of natural justice, then 
the Court cannot ignore the mandate of 
the Legislature or the statutory authority 
and read into the concerned provision the 
principles of natural justice. Whether the 
exercise of a power conferred should be 
made in accordance with any of the princi- 
ples of natural justice or not depends upon 
the express words of the provision confer- 
ring the power, in the nature of the power 
concerned, the principles for which it is 
conferred and the effect of the exercise of 
that power.” 


3. In view of what the Supreme 
Court has explained some doubt has arisen 
in my mind as to the correctness of the 
approach made in the two cases cited above . 
decided by this Court in so far as the appli- 
cability of the principles of natural justice 
in the sphere of suspension and revocation 
of the licence under the Indian Arms Act 
is concerned. 


4. It will be seen that sub-section (5) 
of Section 17 of the Arms Act requires an 
order in writing by the licencing authority 
recording the reasons for suspending or re- 
voking a licence. There is no express pro- 
vision in that section to give a prior notice 
to the licensee to show cause why his 
licence be not suspended or revoked as the 
case be. By Section 18 of the said Act the 
order passed by the licensing authority sus- 
pending or revoking the licence is made ap- 
pealable and the requirement of sub-section 
(5) of that section is that no appeal shall 
be disposed of unless the appellant has been 
given a reasonable opportunity of being 
heard. The appellate provisions do not put 
any restriction on the scope of the appeal 
except that a period of limitation has been 
fixed. It is open to a licencee to place all 
the material in support of his case before 
the appellate authority. Then reading the 
provisions of Sections 17 and 18 as an inte- 
grated scheme for exercise of the power of 


“suspension or revocation of licence, it is 


clearly brought out that a licencee is afford- 
ed ample protection by the statute which 
imposes a duty on the licencing authority 
to give reasons in writing for revoking or 
suspending a licence and then affording a 
licencee an opportunity to be heard by the 
appellate authority on -all the relevant as- 
pects of the matter. As the Supreme Court 
observed: “If the statutory provisions can 
be read consistently with the principles of 
natural justice the court should do so.” In 
my judgment the scheme under the two 
Sections 17 and 18 of the Arms Act, as ex- 
plained above is found to be consistent with 
the basic principles of natural justice, no 
matter a prior notice to the licencee is not 
required to be given by the licencing autho- 


_ Tity to show cause why the licence be not 


suspended or revoked. However, I do not 
propose to decide this petition on the basis 
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‘tof the contention of the petitioner that 
failure to give a prior notice to show cause 
vitiates the proceedings. Hence, it is not 
necessary for me to make a reference to a 
Narger Bench. 


5. The second contention raised on 
behalf of the petitioner by his learned coun- 
sel was that the impugned order of the Sub- 
Divisional Officer suspending the licence 
was vitiated as it did not disclose any rea- 
son relevant to the provisions of clauses (b), 
(c), (d) or (e) of sub-section (3) of Section 
47 of the Act. A perusal of the impugned 
order of the Sub-Divisional Officer (Anne- 
xure “A”) shows that he passed the order 
suspending the licence in the interest of the 


maintenance of peace and order as he found’ 


that the petitioner was bound down to keep 
peace for a period of one year under Sec- 
tions 107/117, Cr. P. C. showing that he 
was a man of doubtful antecedents. A peru- 
sal of the appellate order of the District 
Magistrate (Annexure “C”) would show 
‘that be was much influenced in dismissing 
‘tthe appeal by the fact that the petitioner 
had suppressed the information that he had 
been bound down and procured a Police 
report in his favour also suppressing that 
fact. Thus the Sub-Divisional Officer, the 
Jicencing authority, took action under clause 
{b} of sub-section (3) of Section 17 of the 
Act which empowers the licensing authority 
to suspend or revoke the licence if it is deem- 
ed necessary for the security of public peace 
or public safety, while the District Magis- 
trate justified the suspension under clause 
(c) of sub-section (3) of Section 17 of the 
Act which empowers the licencing authority 
to suspend or revoke the licence if the 
licence was obtained by the suppression of 
material information or on the basis of 
wrong information provided by the holder 
of the licence or any other person on his 
behalf at the time of applying. There is 
great force in the submission of the learned 
counsel for the petitioner that the appellate 
authority was not entitled to substitute a 
reason not given in writing by the licencing 
authority for taking action. The appellate, 
authority would remain confined to the 
validity and propriety of the order passed. 
by the licencing authority by taking into 
consideration the merits of the reasons that 
impelled the licencing authority to take 
action as disclosed ex facie by the order. 
I have, therefore, to consider whether there 
was any material before the Sub-Divisional 
Officer for suspending the  petitioner’s 
licence for maintenance of public peace and 
yee and such a reason could sustain the 
order. 


6. It is not disputed that the case 
against the petitioner under Sections 107/117 
of the Cr. P. Code was decided in 1966 and 
he was bound down for one year. That 
period expired in 1967. The Sub-Divisional 
Officer on being informed of the fact 
thought that the petitioner was not a man 
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of satisfactory antecedents and in the inte- 
rest of public peace he be disarmed. Neither 
the impugned order of Sub-Divisional Off- 
cer at the face of it shows nor is there any- 
thing in the counter-affidavit showing that 
when the petitioner applied for the grant of 
a licence he was involved in any criminal 
case or that soon after the grant of licence 
he got involved in cases relating to the 
breach of public peace. There was no evi- 
dence before the Sub-Divisional Officer that 
in the year 1970 when the licence was grant- 
ed and soon thereafter when suspended, 
there were any reports by the Police or by 
any other person accusing the petitioner of 
threatening to commit criminal offences and 
disturbing the public peace. On the other 
hand the affidavit of the petitioner disclosed 
that when he applied for the licence he 
made a representation that he needed a gun 
for his own protection as his adversaries 
who-had once been run down under Sec- 
tions 107/117, Cr. P. C. were still active and} 
threatening him, they being in possession of 
licenced arm. It cannot, therefore, be said 
that the licencing authority did not know 
of the fact that the petitioner had been 
bound down under Sections 107/117 at the 
time when the licence was granted. The 
feeble attempt of the learned Standing 
Counsel to support the impugned order on 
the basis that the petitioner was guilty of 
suppression of material information, there- 
fore, falls to the ground as also the order 
of the appellate authority based on this ap- 


proach. Since there was no material 
before the Sub-Divisional Officer that 
it was necessary for the security of 


public peace or for public safety to disarm 
the petitioner, his order suspending or re- 
voking the licence was not in conformity 
with the law and is bound to be quashed. 
7. Accordingly I allow this petition, 
quash the impugned order of the Sub-Divi- 
sional Officer dated 8-5-1970 (Annexure “A”) 
and the order of the District Magistrate 
dated 21-10-1970 (Annexure “C”). The peti- 

tioner would be entitled to his costs. 
Petition allowed. 
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SATISH CHANDRA AND N. D. OJHA, JJ. 
Subhash Chandra, Appellant v. The 

State of U. P. and others, Respondents. 

Special Appeal No. 540 of 1972, Dj/- 
27-10-1972, against judgment and order of 
G. C. Mathur, J., D/- 7-7-1972. 

Index Note: — (A) Constitution of 
India, Article 14 — Reservations in Govern- 
ment Medical Colleges for girls and candi- 
dates belonging to hill and rural areas and 
for candidates from areas socially and educa- 
tionally backward do not suffer from the vice 
i S (X-Ref: Article 15 (3) and 
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Brief Note: — (A) The object of the 
reservation in favour of the various catego- 
ries of candidates is obviously to make spe- 
cial provision for their advancement. ‘This 
is specifically permitted by sub-articles (3) 
and (4) of Article 15. The differentia are, 
therefore, reasonably related to the objects 
sought to be achieved by the reservation, 
namely, to comply with the requirements of 
Article 15 (3) and (4). Reservation in favour 
of girls is clearly covered by Article 15 (3) 
of the Constitution as being a special provi- 
sion for women. The reservation in respect 
of candidates from rural areas, hill areas 
and Uttar Khand Division has been stated to 
be because the citizens of these areas form 
a socially and educationally backward class 
of citizens.. There is no facility for impart- 
ing medical education in the rural or hill 
areas or in the Uttar Khand Division. From 
the point of view of imparting medical edu- 
cation, these areas were correctly treated by 
the State Government as having socially and 
educationally backward citizens. (Para 6) 

Index Note: — (B) Constitution of 
India, Article 15 (4) — Reservations of 49 
per cent of seats in medical college do not 
transgress the limits of reasonability. 

(Para 9) 


Index Note: — (C) Constitution of 
India, Article 16 — In determining reasona- 
bility of reservation of seats in educational 
institutions, seats provided for the nominees 
of the Central Government cannot be taken 
into consideration. (Para 11) 
Cases Referred: Chronological Paras 
AIR 1972 SC 1375 = (1972) 1 SCA 

214, State of Andhra Pradesh v. U. S. 

V. Balaram 
AIR 1971 SC 1762, D. N. Chanchala 

v. State of Mysore 
AIR 1970 SC 35 = (1970) 1 SCR 

413, Chitra Ghosh v. Union of India 9 
AIR 1968 SC 1379 = (1968) 3 SCR 

195, State of Andhra Pradesh v. 


P. Sagar 9 
AIR 1966 Punj 476, Ramesh Chan- 
dra v. State of Punjab 13 


AIR 1963 SC 649 = (1963) Supp 1 
SCR 439, M. R. Balaji v. State of 
Mysore 7 
AIR 1958 Andh Pra 129 = 1957-2 
Andh WR 416, V. Raghuramulu v. 
State of Andhra Pradesh 13 

H. S. Nigam and K. C. Saxena, for 
Appellant; S. S. Bhatnagar Standing Coun- 
sel, for Respondents. 

SATISH CHANDRA, 3¥:— The State 
of Uttar Pradesh runs five medical colleges, 
one each at Allahabad, Kanpur, Meerut, 
Agra and Jhansi. In addition, Lucknow Uni- 
versity has a medical college called King 
George Medical College. In consultation 
with the Lucknow University, the State Gov- 
ernment decided to hold one combined Pre- 
Medical Test for selecting students for ad- 
mission to the six medical colleges. The 
work of holding the combined Pre-Medical 
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.Pre-Medical Test. 


AIR- 


Test was entrusted to the Meerut University. 
There were in all 758 seats in the six medi- 
cal colleges. Of these 26 had been allotted 
for nominees of the Government of India 
under various heads. The remaining 732 
seats were to be filled in by the combined 
By different orders issu- 
ed by the State Government a number of 
seats were reserved for various classes. The 
ultimate reservation of seats was as fol- 
lows:— 


(1) Girl Candidates 20% 
(2) Candidates from rural areas 12% 
(3) Candidates from hill areas 3% 
(4) Candidates from Uttar 
Khand Division 3% 
(5) Candidates belonging to 
scheduled castes 7% 
(6) Candidates belonging to 
scheduled castes from rural 
areas, 3% 
and (7) Candidates belonging to 
scheduled tribes 1% 
Total 49% 


As a result of the reservations, 368 seats re- 
mained as general seats. This was 51% of 
the total number of seats i.e., 732 which were 
open to the combined Pre-Medical Test, the 
balance 368 (49%) being reserved seats. 


2. Subhash Chandra, the appellant ap- 
peared at the combined Pre-Medical Test held’ 
in 1971, for one of the general seats. He, 
however, was not selected. He challenged 
the order rejecting his application by a writ 
petition. The writ petition came on for 
hearing on 7th July, 1972. By this time the 
academic session for 1971 was well over and 
a competitive examination had been held in 
1972. The appellant had not appeared at 
the 1972 examination. The learned Single 
Judge held that under the circumstances the 
petition has virtually become infructuous. 
Since the appellant had not appeared at the 
1972 examination no direction could legally 
be given to the respondents to admit him to 
the 1972 course. The learned Single Judge 
dismissed the writ petition without going 
into the merits of the case. 

3. Since the Pre-Medical Test is helé 
every year and since the vires of the reser- 
vation order is challenged by the appellant 
on the ground that it violated Article 14 of 
the Constitution, learned counsel for both 
parties invited us to decide the merits of this 
question. 

4. For the appellant, it was urged 
that the reservation in favour of the various 
classes of candidates mentioned above in- 
troduced the vice of discrimination in the 
Pre-Medical Test, because there was no ra- 
tional basis to classify candidates belonging 
to the hill areas or rural areas or girl candi- 
dates for a specially favoured treatment. 
The differentia adopted by the reservation 
orders had no reasonable nexus with the 
objects sought to be achieved, namely tc 
select the best possible material for admis- 
sion to the medical colleges. 
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5. Art. 15 of the Constitution pro- 
hibits discrimination, on grounds only of 
religion, race, caste, sex, place of birth or 
any of them. Sub-article (3) thereof provides 
that nothing in this article shall prevent the 
State from making any special provision for 
women and children. Sub-article (4) says 
that nothing in this article or in clause (2) 
of Article 29 shall prevent the State from 
making any special provision for the ad- 
vancement of any socially and educationally 
backward classes of citizens or for the 
Scheduled Castes and the Scheduled Tribes. 


6. Sub-articles (3) and (4) of Art. 15 
classify women and children, socially and 
educationally backward classes of citizens, 
Scheduled Castes and Scheduled Tribes as 
distinct groups. If the State Government 
makes reservation in respect of these 
groups, it cannot be said that the classifi- 
cation is not based upon rational differentia. 
The object of the reservation in favour of 
the various categories of candidates is obvi- 
ously to make special provision for their 
advancement. This is specifically permitted 
by sub-articles (3) and (4) of Art. 15. The 
differentia, are, therefore, reasonably related 
to the objects sought to be achieved by the 
reservation, namely to comply with the re- 
quirements of Art. 15 (3) and (4). Reserva- 
tion in favour of girls is clearly covered by 
Art. 15 (3) of the Constitution as being a 
special provision for women. The reserva- 
tion in respect of candidates from rural 
areas, hill areas and Uttar Khand Division 
has been stated to be because the citizens 
of these areas form a socially and educa- 
tionally backward class of citizens. This, 
in our opinion, is undeniable from the point 
of view of education in medicine; because 
in this State there are only six medical col- 
leges, each one of which is situated in a 
municipal town. There is no facility for im- 
parting medical education in the rural or 
hill areas or in the Uttar Khand Division. 
From the point of view of imparting medi- 
cal education, these areas were correctly 
treated by the State Government as having 
socially and educationally backward citizens. 


7. In M. R. Balaji v. State of Mysore 
AIR 1963 SC 649 the Supreme Court held 
that when Art. 15 (4) contemplates that the 
State can make special provision in ques- 
tion, the said provision can be made by an 
executive order and legislation for the pur- 
pose was not necessary. It was ruled that 
Art. 15 (4) was added by the Constitution 
(First Amendment) Act, 1951. The object of 
this amendment was to bring Articles 15 
and 29 in line with Art. 16 (4). Art. 15 (4) 
has to be read as a proviso or an exception 
to Arts. 15 (1) and 29 (2). The fundamental 
right guaranteed by Art. 15, which is only 
a species of the right mentioned in Art. 14, 
does not affect the validity of the special 
provision which is permissible under Arti- 
cle 15 (4). 
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8. While discussing the quantum of 
reservation that may be reasonable to be 
made under Art. 15 (3) and 15 (4) the Sup- 
reme Court held that in this country where 
social and economic conditions differ from 
one State to another it will be idle to ex- 
pect absolute uniformity of approach; but 
in taking executive action to implement the 
policy of Art. 15 (4), it is necessary for the 
States to remember that the policy which 
is intended to be implemented is the policy 
which has been declared by Art. 46 and the 
preamble of the Constitution. It is for the 
attainment of social and economic justice 
that Art. 15 (4) authorises the making of 
special provisions for the advancement of 
the communities, even if such provisions 
may be inconsistent with the fundamental 
tights guaranteed under Art. 15 or 29 (2). 
Reservation should and must be adopted to 
advance the prospects of the weaker sec- 
tions of society, but in providing for special 
measures in that behalf care should be takem 
not to exclude admission to higher educa- 
tional centres to deserving and qualified 
candidates of other communities. A special 
provision contemplated by Art. 15 (4) like 
reservation of posts and appointments con- 
templated by Art. 16 (4), must be within 
reasonable limits. The interests of weaker 
sections of society which are a first charge 
on the States and the Centre, have to be 
adjusted with the interests of the commu- 
nity as a whole. Speaking generally and in 
a broad way, a special provision should be 
less than 50 per cent; how much less than 
50 per cent, would depend upon the rele- 
vant prevailing circumstances in each case. 

9. In that case the reservation was 
68 per cent in favour of such classes. The 
reservation was struck down. In the present 
case, the reservation is 49 per cent. It does 
not transgress the limits of reasonability.; 
No special facts have been established in 
the present case to impel a decision that the 
reservations ought to have been of a lesser 
percentage. These principles laid down by 
the Supreme Court have been reaffirmed by 
it in several subsequent decisions, See State 
of A. P. v. P. Sagar, AIR 1968 SC 1379, 
Chitra Ghosh v. Union of India, AIR 1970 
SC 35 and State of A. P. v. U. S. V. Bala- 
ram, AIR 1972 SC 1375. 

10. For the appellant, it was urged 
that the percentage of reserved seats comes 
to 49 per cent. only if the 26 seats reserved 
for nominees of the Central Government are 
excluded from consideration. Since reserva- 
tion of 26 seats is also a reservation which 
precludes candidates for general seats to be 
selected against them, these 26 seats should 
also be taken into consideration while cal- 
culating the percentage of the reserved seats. 
If these 26 seats are included, the reserved 
seats would come to 62 per cent, which is, 
according to the Supreme Court, unreason- 
able. The submission proceeds upon a fal- 
lacy. The Government which runs the medi- 
cal colleges and bears the entire burden of 
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their expense is entitled to lay down sources 
from which selection will be made. The 
Supreme Court in D. N. Chanchala v. State 
of Mysore, AIR 1971 SC 1762, para 23 ob- 
‘served:— 


“A provision laying down such sources 
‘strictly speaking is not a reservation. It is 
not a reservation as understood by Art. 15, 
against which objection can be taken on 
the ground that it is excessive.” 


it. The State Government may have 
been under obligations to the Government 
of India to provide some seats for its nomi- 
nees. These 26 seats were not open to be 
filled by the Pre-Medical Test. All other 
¢categories of reserved seats were to be fil- 
ed through the combined Pre-Medical Test. 
{These 26 seats cannot, in our opinion, be 


taken into account while determining the 
reasonability of the reservation of seats. 

12. For the appellant, it was also 
‘suggested that the State Government has 


‘changed the percentage of reserved seats 
after the Pre-Medical Test was held. There 
‘seems to be no substance in it. It appears 
that candidates belonging to the reserved 
_ classes were able to secure some of the 
‘general seats on the basis of their indivi- 
dual merit. The appellarit seeks to add such 
candidates who have been selected against 
general seats to seats which were reserved 
for candidates belonging to the reserved 
classes, and thereby suggests that the num- 
‘ber of reserved seats have been increased. 
That is not so. The number of seats have 
not at all been changed. The accident that 
some of the candidates belonging to such 
classes were able to be selected against the 
‘general seats does not in any way mean 
that the reservation has been changed. 


13. Reliance was placed by learned 
counsel for the appellant on Ramesh Chan- 
dra v. ‘State of Punjab, AIR 1966 Punj 476. 
There the reservation was for 60% seats. 
The case is inapplicable. Learned counsel 
invited our attention to V. Raghuramulu v. 
State of Andhra Pradesh, AIR 1958 Andh 
Pra 129. This case does not help the appel- 
dant. In this case, reservation order for ad- 
mission to a medical college run by the 
Andhra State provided for reservation of a 
maximum of 15% of the total number of 
seats for backward class candidates. Subba 
Rao, C. J. speaking for the Bench held that 
the reservation of a maximum may work 
against the interests of the backward classes. 
‘Where the members of the backward class 
may be able to successfully compete with 
the other classes, they would be deprived of 
their right to get admission into the colleges 
beyond the quota allotted to them. It was 
observed that the rule should have provid- 
ed a minimum of percentage instead of a 
maximum. 


14, Since the appeal fails on the 
merits, we deem it unnecessary to express 
any opinion on the question whether 


the" 
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writ petition had become infructuous by 
lapse of time. 

In the result, the appeal fails and is 
accordingly dismissed. But we make no orden 
as to costs. 

Appeal dismissed. 
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K. B. ASTHANA, J. 
M/s. Marwari Sabha Pilakhwa, Appli- 


cants v. Sri Kanhaya Lal and others, Oppo- 
site Parties.. 


Civil Revn. No. 629 of 1972, D/- 17-10- 
1972, against judgment and order passed by 
Chaman Singh, Addl. Dist. J., Meerut, D/- 
16-5-1972. 


Index Note:— (A) Civil P. C. (1908), 
S. 115 (as amended by U. P. Act 14 of 1970) 
— Order of Civil Judge passed in appeal — 
Whether revisable by District Judge. (X- 
Ref:— S. 3). (X-Ref:— Bengal, Agra and 
Assam Civil Courts Act (1887), Ss. 21, 22). 


Brief Note:— (A) The District Judge, 
or the Additional District Judge are the fo- 
tums of appeals as provided under Section 
21 (1), (2) and (3) of the Act of 1887. But 
sub-section (4) of Section 21 creates an en- 
tirely distinct forum of appeal. Hence an 
order of a Civil Judge acting under sub-sec- 
tion (4) passed in appeal would be revisable 
under Section 115 by a District Judge or by 
an Additional District Judge duly autho- 
rised. (Paras 7 to 10) 


It cannot be said that as under Section 

21 “an appeal shall lie to the District Judge” 
and “an appeal shall be preferred before 
the Additional District Judge” the Additional 
District Judge can only receive the appeal 
when presented but cannot hear and decide 
it. The two phrases “an appeal shall. lie” 
and “appeal shall, be preferred” are synony- 
mous. The phrase “appeal shall be prefer- 
red” certainly is wider in its connotation 
than the phrase the “appeal shall be receiv- 
ed”. It is obvious, therefore, that the autho- 
tity or court before which an appeal is to 
be preferred is not an authority or a court 
merely for the purpose of receiving it. It is 
clear, therefore, that when an appeal is pre- 
ferred before an Additional Judge or a 
Civil Judge the appeal is being laid before 
him formally for consideration and sanction. 
(Paras 5, 6) 


Index Note:— (B) Civil P. C. (1908), 
Order 39, Rule 1 — Interim orders—- Power 
to pass — Exercise of. 

Brief Note:— (B) A court should al- 
ways be slow in passing interim orders in 
cases where the management of educational 
or other welfare institutions are concerned 
specially when the educational authorities 
are not parties to suit. (Paras 12, 13) 
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K. B. L. Gaur, for Applicants; R. K. 
Jain and S. S. Bhatnagar, for Opposite Par- 
‘ties. 


ORDER :— The plaintiff applicant M/s. 
‘Marwari Sabha Pilakhwa, a society register- 
ed under the Societies Registration Act, and 
Bhagwat Prasad, have filed this revision 
under Section 115 of the C. P. Code against 
-a revisional order passed by the Additional 
District Judge, Meerut, refusing the grant of 
a temporary injunction restraining the de- 
‘fendants opposite parties from interfering 
with the functioning of Bhagwat Prasad as 
‘the manager of the Marwari Intermediate 
‘College run by the Marwari Sabha Pilakh- 
wa pending their suit for a permanent in- 
junction in the court of the Munsif Ghazia- 
‘pad. 

2. Admittedly Marwari Sabha pi- 
łakhwa runs and manages the Marwari 
Intermediate College, a secondary school 
recognised by the Board of High School and 
Intermediate Education, Uttar Pradesh. The 
provisions of the Intermediate Education 
Act and the Regulations made thereunder 
applied to the said college. Under the pro- 
visions of the said Act and the Regulations 
a scheme has been framed providing for the 
rules for management of the said college. 
Under the said scheme, admittedly Bhagwat 
Prasad was elected as the Manager of the 
Management Committee of the College at 
an election held on 13-6-1968 for a term 
of three years. Admittedly he worked in 
that office till 25-4-1971 when it is alleged 
that at a meeting of the Committee, Bhag- 
wat Prasad was removed from the manager- 
ship and was replaced by Kesho Ram 
‘Gupta, the third defendant, by a resolution 
passed at the meeting. Plaintiffs in their 
plaint alleged that the meeting which was 
held was collusive and illegal and Bhagwat 
Prasad was never removed. It was pleaded 
‘by the plaintiffs that new elections of the 
office-bearers of the Committee of manage- 
‘ment were duly held on 12-5-1971 at which 
Bhagwat Prasad was re-elected as Manager. 
The defendants denied in their written state- 
ment that any meeting was held on 12-5- 
1971 for electing new officer-bearers as alleg- 
ed by the plaintiff. The defendants set up 
the case that at a meeting held on 15-5-1971 
new elections were held at which Kesho 
Ram Gupta was formally elected as the 
Manager for a term of three years along 
with other office-bearers. The above allega- 
tions and counter-allegations clearly show 
that there are two factions in the body 
managing the college and there are two 
claimants for the office of Managership, 


Bhagwat Prasad, the second plaintif and 
Kesho Ram Gupta, the third defendant. 
3. Bhagwat Prasad to secure his 


position commenced the suit seeking a relief 
of permanent injunction against the defen- 
dants who claimed to have been elected as 
the new office-bearers at the meeting held 
on 15-5-1971. Alleging that Bhagwat Pra- 
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sad was in possession of his office an appli- 
cation was made for a temporary injunc- 
tion pending the suit restraining the defen- 
dants from interfering with the functioning 
as manager of the college by Bhagwat Pra- 
sad. The learned Munsif on 15-5-1971, the 
day on which the suit was instituted, passed 
an ex parte order to the effect that in the 
meantime the parties shall maintain status 
quo in respect of the management. After 
notice to the defendants and hearing them 
the learned Munsif on 4-9-1971 dismissed 
the plaintiffs application for temporary in- 
junction mainly on the finding that Bhagwat 
Prasad had been ousted from the office of 
managership on 25-4-1971 and Kesho Ram 
Gupta was in control of the management as 
Manager. Against this order of the learned 
Munsif the plaintiffs filed an appeal before 
the Civil Judge of Ghaziabad who took the 
view on the material on record. that the 
plaintiffs had a prima facie case and Bhag- 
wat Prasad was not ousted from the office 
of managership. The learned Civil Judge 
by his order dated 16-9-1971 allowed the 
appeal and passed a temporary injunction 
to the effect that since Bhagwat Prasad has 
been acting as Manager he should continue 
to act as such and no one will interfere with 
his management. The defendants then went 
up in revision to the District Judge of 
Meerut under the amended Section 115 of 
the C. P. Code which gives concurrent juris- 
diction to the District Judge with the High 
Court to entertain and hear a revision. This 
revision was heard by the learned Additional 
District Judge who found that the learned 
Civil Judge exercised his jurisdiction illegal- 
ly and with material irregularity inasmuch as 
he omitted from consideration material 
evidence on record in arriving at his finding 
and proceeded in the matter against the welp 
established principles of grant of temporary 
injunction in interfering with the order of 
the trial Court who in its discretion refused 
to grant the temporary injunction. The re- 
vision was allowed, the order of the learned 
Civil Judge was set aside and the applica- 
tion of the plaintiff for temporary injunction 
stood rejected. It is in these circumstances 
that the plaintiffs invoked the jurisdiction of 
this Court under Section 115 of the C. P. 
Code. 


3A. I have heard at some length Sri 
Brij Lal Gupta. learned counsel appearing 
for the plaintiffs appellants, and Sri S. N. 
Kacker, learned counsel appearing for the 
defendants opposite parties; with the 
assistance of the learned counsel I have been 
taken through the relevant material ‘on re- 
cord. Having given my serious considera- 
tion to the learned arguments raised at the 
bar and the material on record, I have come 
to the conclusion that no case has been 
made out for interfering with the order of 
the learned Additional District Judge dis- 
missing the application of the plaintiff fos 
grant of temporary injunction. 
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4, Before I embark upon the discus- 
sion of the case on merits, I think it pro- 
per at this stage to dispose of an objection 
raised by Sri Gupta on behalf of the plain- 
tiff applicants to the legality of the revi- 
sional jurisdiction exerciseu by the Addi- 
tional District Judge. The learned counsel 
contended that under Section 21 of the 
Bengal, Agra and Assam Civil Courts Act, 
1887 (Act No. XII of 1887) an appeal from 
any order of the Munsif lies to the Dis- 
trict Judge and when a Civil Judge exer- 
cises the appellate jurisdiction then he 
would be deemed to be exercising the juris- 
diction as a District Judge deriving autho- 
rity from the District Judge who has the 
power to transfer the appeals which lie be- 
fore him to a Civil Judge under Section 22 
of the Said Act, therefore, the District 
Judge cannot be the revising authority of 
a decision of a Civil Judge who while de- 
ciding the appeal was exercising power vest- 
ing in the District Judge. 


5. But a subsidiary submission was 
made to the effect that under Section 21 of 
the said Act while an appeal lies to the Dis- 
trict Judge from any order of the Munsif 
but so far as an Additional Judge is concern- 
ed under sub-section (3) the appeals are 
only ‘preferred’ before him, therefore, the 
Additional District Judge can only receive 
the appeal when presented but cannot hear 
and decide it, hence it is always the Dis- 
trict Judge who will decide the appeal under 
the scheme of Section 21 no matter the ap- 
peal is preferred before the Additional 
Judge or the Civil Judge with the conse- 
quence that the District Judge cannot revise 
any order passed in appeal as that would 
amount to revising his own order. This 
argument of the learned counsel involves 
giving different meanings to the phrase ‘the 
appeal shall lie’ and ‘an appeal shall be pre- 
ferred’, According to the learned counsel 
where an appeal lies to a court then that 
court entertains it, hears it and decides it 
but where an appeal is preferred to a court 
then it can only receive it when presented, 
but cannot hear and decide it. I think this 
argument of the learned counsel is devoid 
of all tenability. It is also destructive of the 
plaintiff's case, in whose favour a learned 
Civil Judge decided the appeal. It would be 
seen that under sub-section (4) the appeal 
is to be preferred to a Civil Judge. If this 
contention of Sri Gupta is accepted then 
the Civil Judge too will have no jurisdiction 
to hear and decide an appeal, the order 
passed by him in favour of plaintiff will be 
rendered void. 


6. Under Section 21 of the said Act 
it appears to me that the two phrases “an 
appeal shall lie” and “an appeal - shall be 
preferred” are synonymous. The phrase 
“appeal shall be preferred” certainly is 
wider in its connotation than the phrase the 
“appeal shall be received”. It is obvious, 
therefore, that the authority or court before 
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which an appeal is to be preferred is not 
an authcrity or a court merely for the pur-! 
pose of receiving it. Such court will have 
a wider jurisdiction. The Shorter Oxford 
English Dictionary gives to the word ‘pre- 
fer’, inter alia, a meaning ‘to put something 
before anyone for acceptance; to lay a mat- 
ter before any one formally for considera- 
tion, approval or sanction’. It is clear, there 
fore, that when an appeal is preferred be- 
fore an Additional Judge or a Civil Judge 
the appeal is being laid before him formally 
for consideration and sanction. I have no 
doubt in my mind that an Additional Judge 
or a Civil Judge before whom an appeal is: 
preferred has jurisdiction to hear and de- 
cide it. Further this Act has been adminis- 
tered for almost a century now and no one 
has ever doubted that an Additional District 
Judge or a Civil Judge before whom an 
appeal is preferred under the provisions of, 
this Act from any order or decree of the 
Munsif has jurisdiction to hear and decide 
it. 













7. The contention that Civil Judge 
while hearing and deciding an appeal will be 
exercising his jurisdiction as a District 
Judge and the orders passed by him cannot 
be revised by the District Judge under the 
amended Section 115 of the C. P. Code, is 
fallacious as it ignores the true effect of 
sub-section (4) of Section 21 of the said 
Act. Under sub-section (4) of Section 21 the 
High Court may with the previous sanction 
of the State Government direct by notifica- 
tion in the official gazette that the appeals} 
lying to the District Judge under sub-section 
(2) from the decrees or orders of any Mun- 
sif shall be preferred to the court of such 
Civil Judge as may be mentioned in the 
notification, and the appeals shall thereupon 
be preferred accordingly. Section 21 of the 
said Act fixes and determines the forums of 
appeals. The District Judge, the Additional} 
District Judge are the forums of appeals as 
provided under sub-sections (1), (2) and (3) 
of the said section. Sub-section (4) creates 
an entirely distinct forum of appeal when- 
ever a High Court with the previous sanc- 
tion of the State Government directs by 
notification in the Official Gazette that cer- 
tain classes of orders and decrees passed by 
the Munsif shall be appealable to the court 
of specified Civil Judge. A forum so created 
by the name of Civil Judge is distinct and 
different from the District Judge and Addi- 
tional Judge found mentioned in sub-sec- 
tions (1), (2) and (3) of Section 21. It is, 
therefore, not possible to hold that a Civil 
Judge who by notification in the Official 
Gazette is specified before whom the appeals 
are to be preferred from the orders or decree 
of Munsif is a District Judge or an Addi- 
tional Judge as envisaged in sub-sections (1), 
(2) and (3) of the said section. Here again 
I may point out that almost a century of 
administration of the said Act has gone by 
and I am not aware that any such argument 
was ever raised that a Civil Judge specified 
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by notification before whom appeals are to 
\be preferred from the orders and decrees of 
the Munsif is nothing but the District Judge 
or Additional Judge himself when entertain- 
ing, hearing and deciding such appeals. A 
reference to Section 3 of the Civil Procedure 
Code would be apt. It lays down that for 
the purposes of the Code the District Court 
is subordinate to the High Court and every 
Civil Court of a grade inferior to that of a 
District Court and every court of Small 
Causes is subordinate to the High Court and 
District Court. Thus for the purposes of the 
‘Code the court of the Civil Judge would be 
subordinate to the court of the District 
Judge. 


8. Sri Gupta then referred to the 
notification of the High Court issued with 
the sanction of the State Government speci- 
fying the Civil Judge of Ghaziabad before 
whom the appeals shall be preferred from 
the orders and decrees of the Munsif of 
Ghaziabad under sub-section (4) of the said 
Act. The notification is published in Hindi 
and the phrase used is “appeal dayar hogi”. 
It was contended that the word “dayar” 
means ‘file’ and not ‘shall be preferred’ or 
‘shall lie’. This argument is mentioned by 
me only to be rejected. It is clear from the 
notification published in the Gazette that 
qt was issued in exercise of the powers vest- 
ing in the High Court under sub-section (4) 
of the Act. “Appeal dayar hogi”, therefore, 
will only mean ‘the appeal shall be prefer- 
ted’ and nothing more. 





9. Lastly it was suggested by Sri 
Gupta that a presumption be drawn that the 
appeal went before the court of the Civil 
Judge of Ghaziabad by an order of transfer 
passed by the District Judge, Meerut, under 
Section 22 of the said Act. This submission 
is also as much hollow as the other submis- 
sions discussed above. Under Section 22 of 
the said Act the District Judge is empowered 
to transfer the appeals pending before him. 
Once the Civil Judge of Ghaziabad was the 
specified forum before whom the appeals 
were to be preferred from the order of the 
Munsif Ghaziabad and in fact as the order 
sheet shows the appeal was directly prefer- 
ired in the court of the Civil Judge, Ghazia- 
bad, no occasion would arise of that appeal 
ever pending before the court of the District 
Judge. Section 22 of the said Act will not 
be attracted. Therefore, there cannot arise 
any presumption. 


10. For the above reasons I hold 
that the Civil Judge of Ghaziabad being 
subordinate to the District Judge of Meerut 
within the meaning of Section 3 of the Civil 
Procedure Code any order passed by the 
Civil Judge of Ghaziabad would be revis- 
able under the amended Section 115 of the 
C. P. Code by the District Judge or by the 
Additional District Judge duly authorised. 


11. Now coming to the merits of 
the case, I find it difficult on the material on 
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record to arrive at a prima facie conclusion 
as to who as Manager is in effective control 
of the administration of the college, the 
second plaintiff Bhagwat Prasad or the third 
defendant Kesho Ram Gupta? On behalf of 
both the contestants almost similar docu- 
mentary evidence has been brought on re- 
cord in the shape of returns, bills, receipts 
and letters. So far.so that early in May 1971 
the Principal of the College who wanted to 
leave station submitted similar application 
for permission to Bhagwat Prasad as Mana- 
ger and also to Kesho Ram Gupta as mana- 
ger of the College. That shows that even the 
principal who was at the spot and intimately 
concerned with the affairs of the college, 
did not know or at any rate was not sure 
who was really in control of the office. It 
is the case of the defendants that Bhagwat 
Prasad was displaced from managership as 
a sequel to the resolution passed on 25-4- 
1971, while plaintiff’s case is that the alleg- 
ed meeting held on 25-4-1971 was collusive 
and illegal and he was never removed from 
office or lost control thereof. As pointed out 
above, unless a thorough scrutiny is made 
of the material on record and evidence exa- 
mined, it is not possible for a court to 
come to a definite finding. The onus lay on 
the plaintiff to establish a prima facie case. 
One of the main ingredients for establishing 
the prima facie case was that the second 
plaintiff Bhagwat Prasad was in effective 
control as Manager of the Managing Com- 
mittee of the college on the date when the 
suit was filed. He, as found by the learned 
Judge of the court below, has not been able 
to discharge that onus. In coming to that 
conclusion the Jearned Additional District 
Judge did not act illegally or with material 
irregularity in the exercise of his jurisdiction. 
The High Court under Section 115 of the 
C. P. Code can interfere with the order of 
the learned Additional District Judge only 
when it were established that the order pass- 
ed was without jurisdiction or in refusal of 
exercise of the jurisdiction vested or was 
passed illegally or with material irregularity 
in exercise of jurisdiction. The learned coun- 
sel for the plaintiff applicant has not been 
able to satisfy me that the impugned order 
of the learned Additional District Judge suf- 
fered from any jurisdictional errors envisag- 
ed under Section 115 of the C. P. Code. 


12. I even do not find that by refus- 
ing a temporary injunction to the plaintiffs 
pending their suit any prejudice would be 
caused to the plaintiffs, or an irreparable 
injury will come to the second plaintiff 
Bhagwat Prasad if an interim injunction was 
not granted. It may at worst deprive him of 
the managerial control for some time. The 
first plaintiff, the Marwari Sabha, Pilakhwa, 
the parent body, in fact has nothing to lose 
if an interim injunction were not granted. 
Whether the College run by the Sabha is to 
be managed by one set of members or by 
another set of members hardly will prejudi- 
cially affect the interest of the Sabha. It is 
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not the case that some persons have entered 
the management who are outsiders and do 
not belong to the membership of the Sabha. 
The competition appears to be between two 
individuals, namely, Bhagwat Prasad and 
Kesho Ram Gupta. There is nothing on re- 
cord to show that Kesho Ram Gupta is not 
a fit person considering his antecedents, abi- 
lity and character in whose hands the affairs 
of the college would become unsafe. The 
second plaintiff in this suit is not seeking 
vindication of any of his personal rights 
to any tangible property which will be harm- 
ed unless the court steps in to protect Bhag- 
wat Prasad against that injury. So even on 


considering the case from this point of view, . 


I do not find any justification for the court 
at this stage stepping in by making orders. 
To my mind the interference by the court 
at this stage instead of simplifying the mat- 
ters would result in complicating them. A 
court should always be slow in passing inte- 
tim orders in cases where the management 
of educational or other welfare institutions 
is concerned. The paramount interest 
should be that of the institution which 
should always prevail. Here there is nothing 
on record to show that the affairs of the 
Sabha. or of the College run by it would 
be prejudicially affected in any manner un- 
less the court protects the Sabha or the 
college by passing immediate orders. No 
case, is, therefore, made out for grant of 
any interim injunction. 


13. The second plaintiff, if he is in 
effective control as asserted by him does not 
need any interim protection as the autho- 
rities under the Intermediate Education Act 
and the Regulations are bound to deal with 
him, but if the authorities that be, are satis- 
fied that it is the newly elected office-bear- 
ers who are in effective control and deal 
with them, this Court ought not to inter- 
fere as the educational authorities are not 
parties to this suit and that will also be one 
,of the reasons that the Court should not 
igrant an interim injunction. The plaintiff 
when he succeeds and establishes his rights 
in the suit will be entitled to a decree of 
permanent injunction. It would be in inte- 
rest of all the parties concerned that the 
hearing of the suit be expedited and a deci- 
sion be given at an early date. 





14, This revision is dismissed. In the 
circumstances of the case, I make no order 
for costs. 


15. The record be sent back to the 
eourt below forthwith. 


Revision dismissed. 


A.L R- 
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R. L. GULATI, J. 

Firm Munshi Lal Hari Om Raj Nandi 
and others, Appellants v. M/s. Bankey Lat 
Hira Lal and others, Respondents. 

Second Appeal No. 2348 of 1965, D/- 
21-9-1972, against decree of P. S. Jain, Civil 
J., Budaun, D/- 24-4-1965. 

Index Note:— (A) Contract Act (1872), 
S. 211 — Agents — Re-sale by commission 
agent of goods purchased by him on behalf 


of principal on principal’s refusal — Notice 
to principal before re-sale not mecessary. 
(Para 4) 


Brief Note:— (A) Section 211 does not 
speak of any notice to be given by the 
agent to the principal before re-sale of 
goods which the latter refused to take deli- 
very of. (Para 4), 

The notice even if necessary, the fact 
that the want of such a notice was not 
pleaded at any stage shows that the notice 
was waived by the principal-defendant. 

(Para 5} 

K. C. Saxena and H. C. Rastogi, for 

Appellants; V. K. Barman, for Respondents 


JUDGMENT :— This is a plaintiff’s 
second appeal. 
2. The plaintiffs are commissiom 


agents. The defendants had placed an order 
with the -plaintiffs for the supply of Arhar 
after purchasing it from the open market 
at the prevailing market rate. The plaintiffs 
were to get a fixed commission. The plain- 
tiffs purchased Arhar, a part of which was 
sent to the defendants by Rail and was ace ` 
cepted but the remaining stock was refused 
by the defendants. The plaintiffs re-sold that 
and claimed from the defendants a sum of 
Rs. 1649.77 P. on account of loss suffered 
on re-sale of Arhar. 

3. The suit was resisted on a num- 
ber of grounds, one of the grounds being 
that the plaintiffs had purchased Arhar at a 
rate higher than the rate at which they were 
authorised to purchase. The trial Court dis- 
missed the suit. On appeal the lower ap- 
pellate Court has decided the appeal only 
on one point, namely, that before the re- 
sale, the plaintiffs ought to have given a 
notice to the defendants and for that pur- 
pose has relied upon Section 211 of the 
Contract Act. 

4, Now if the defendants failed to 
take the delivery of consignment of Arhar 
sent to them by Rail, there was no option 
left with the plaintiffs except to dispose of 
the goods in the market to avoid further 
loss. No provision has been brought to my 
notice which requires a notice to be giver 
of the re-sale of the goods in such a case. 
From the record of the case it appears that 
the son of the plaintiff No. 1 went to the 
defendants and asked them to take delivery, 
The delivery was refused and the son was 
told that he could do whatever he liked 
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with the consignment. In such a situation it 
is not clear as to how a further notice was 
required to be given to the defendants be- 
fore the goods were sold. Section 211 of 
the Contract Act, upon which the lower 
appellate Court has relied does not have 
any bearing on. the question involved. It 
only says that an agent is bound to conduct 
the business of his principal according to 
the directions of the latter, or in the absence 
of any such direction, according to the 
customs which prevail in doing business of 
the same kind. It does not speak of any 
notice at all. 


5. That apart, in the written state- 
ment want of notice has not been pleaded 
as a defence with the result that no issue 
bad been framed on that point. The lower 
appellate court has raised a new point, 
which does not arise owt of the pleadings 
of the parties. A notice, even if necessary, 
could have been waived, because such a 
notice would obviously have been for the 
benefit of the defendants. The fact that the 
want of such a notice was not pleaded at 
any stage shows that the notice was waived 
by the defendants. The judgment of the 
lower appellate Court cannot, therefore, be 
sustained and must be set aside. 


6. The appeal is accordingly allow- 
ed. The judgment and decree of the lower 
appellate Court are set aside and the case 
is remanded to him to decide the appeal 
afresh according to law and in the light of 
the observations made above. The cost 
would abide the result of the appeal when 
finally disposed by the lower appellate 
Court. 

Appeal allowed. 
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T. S. MISRA, J. . 

Niranjan Lal, Appellant v. Union of 
India, Respondent. , 

- Second Appeal No. 2540 of 1965, D/- 
12-12-1972 against decree of M. H. Abidi, 
Addl. Dist. J., Aligarh, D/- 21-5-1965. 

Index Note:—- (A) Railways Act, S. 80 
— Pre-delivery damage assessment — Con- 
signee has no right to. (X-Ref:— Goods 
Tariff No. 31 — R. 192). f 


Brief Note:— (A) Neither Goods Tariff 
No. 31, nor the Act contains provision for 
consignee to ask for damage-assessment be- 
fore taking delivery. He must take delivery 
within reasonable time (in the condition in 
which they are found) after giving notice to 
the authorities showing damage to or short- 
age of the goods. Alleged tort is no excuse 
to postpone delivery-taking. AIR 1962 All 
483, Followed. (Para 7) 

Index Note:— (B) Railways Act. Ss. 76, 
77 — Applicability. 
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that the assessment and 
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Brief Note:— (B) Where due to Rail- 
way’s negligence, consignment was misdes- 
patched and goods were damaged before ter- 
mination of the transit, the case would fall 
within Section 76 and not Section 77. The 
responsibility of railway as a carrier does 
end in reasonable time after the goods have 
reached the destination. Its responsibility as. 
a wartehouseman, however, continues and 
that responsibility is also the same as that 
of a bailee which must come to an end as 
provided by Sections 55 and 56 and the rele- 
vant rules. (Para 8} 


‘Index Note:— (C) Railways Act, Ss. 55, 
56 — Sale of goods consigned — Conditiow 
precedent. 


Brief Note:— (C) The railway has no 
tight under Section 55 (1) to sell the goods. 
consigned for failure to pay demurrage etc., 
where it has made no demand for payment 
of a fixed sum, even if consignee had refus- 
ed delivery for pre-assessment of damage. 
And further, if the intended auction is not 
notified in the local newspaper it would 
Vitiate the sale also for the Railway’s non- 
compliance with Section 55 (1) (2). 

f (Paras 9, 10} 
Cases Referred: Chronological Paras: 
AIR 1962 All 483 = 1962 All LJ 593, 

Badri Das v. Union of India ` 
AIR 1938 PC 12 = 65 Ind App 21, 
Secy. of State v. Sunderji Shivji 10° 


Radba Krishna, for Appellant; Gur 
Pratap Singh, for Respondent. 
JUDGMENT :— This is a plaintifs 


appeal arising out of a suit for recovery of 
certain compensation equivalent to market 
value of the consignment in question as well 
as loss of interest and cost of notice. The 
facts giving rise to this appeal, briefly, are. 
as follows. 


2. A consignment of timber wood! 
containing 459 pieces of timber was des-- 
patched from Charkarpur to Aligarh Junc-. 
tion under a railway receipt dated 8th Feb- 
tuary 1962, which was endorsed in’ favour 
of the plaintiff for valuable consideration. 
The consignment was booked without actual 
weighment from the booking station as there 
existed no arrangement to weigh the wagon. 
Consequently the railway staff had made a 
remark in the railway receipt that the goods 
be weighed during transit. In the normal 
course the consignment should have reached 
its destination within a week but it reached 
the destination on 24th April 1962, after 
about two months of its despatch. When the- 
consignment was offered for delivery the 
plaintiff found that the timber pieces had 
suffered damage and had.cracked at several 
places. They were also short in number and 
weight. Consequently the plaintiff brought 
the said facts to the notice of the Station 
Master, Aligarh, who assured the plaintiff 
te-weighment and- 
counting of pieces would be done after the 
unloading of the wagon. The plaintiff got 
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the wagon unloaded at the risk and respon- 
sibility of the railway administration at a 
place which was about three furlongs away 
from the usual place keeping timber wagons. 
The railway administration, however, did not 
have the damage assessed despite repeated 
requests in that behalf of the plaintiff. Ulti- 
mately the plaintiff suggested for the ap- 
pointment of arbitrators. for assessing the 
damages but the railway administration paid 
no heed to the same. Thereafter the plain- 
tiff requested for the delivery of the goods 
but the railway staff refused to deliver the 
consignment unless the plaintiff granted a 
clear receipt of full weight etc. The plaintiff 
due to aforesaid acts of misconduct on the 
part ‘of the railway staff was put to heavy 
damages. It transpired to the plaintiff that 
the railway authorities had sold away the 
goods. The plaintiff challenged the sale of 
the goods, inter alia, on the grounds that 
the compliance of the mandatory provisions 
of Sections 55 and 56 of the Indian Rail- 
ways Act had not been made. The plaintiff, 
therefore, claimed the aforesaid damages 
from the railway administration. 


3. The suit was contested on a 
variety of grounds by the Union of India. 
It was, inter alia, contended that the railway 
staff never refused to deliver the consign- 
ment and never demanded clear receipt of 
full weight. As the plaintiff failed to remove 
the consignment it was put to public auc- 
tion after complying with the provisions of 
Sections 55 and 56 of the Indian Railways 
Act. It was also contended that the defen- 
dant was protected by the provisions of Sec- 
tion 73 (f) and (g) of the said Act. 


4, The trial Court decreed the suit 
for Rs. 5,048/52 being the price of the con- 
‘signment in suit. The rest of the claim was 
dismissed. Against the said decision the de- 
fendant filed an appeal. Having found that 
the plaintiff was not justified in refusing to 
take delivery of the consignment, that the 
‘suit was barred by Section 72 of the Indian 
Railways Act and the goods in question had 
‘been sold by the defendant after complying 
with the provisions of the said Act and that 
no cause of action for the suit had accrued 
to the plaintiff the appeal was allowed and 
the suit was dismissed. Aggrieved, the plain- 
tiff has now come to this Court in second 
appeal. 

5. It appears from the judgment of 
the appellate Court below that the Union 
of India pressed before it the points cover- 
ed by issues Nos. 2, 3, 8, 10 and 11 and 
that the points covered by the remaining 
issues were not pressed. This means that the 
findings on issues Nos. 1. 4, 5, 6, 7 and 9 
were not assailed before the appellate Court 
below on behalf of the Union of India at 
the time of the arguments and the findings 
on these issues recorded by the trial Court 
‘became final. In this way the findings which 
are conclusive are that the consignment in 
suit was booked by-Pooran Chand consignor 
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at Chakarpur at railway risk, that the con- 
signment reached Aligarh after an unusual 
delay and that as the said consignment was 
misdespatched to New Delhi and detained 
there for a long time established the negli- 
gence and misconduct of the railway em- 
ployees as a result of which the plaintiff 
suffered damages, that the plaintiff being an 
endorsee of the railway receipt for valuable 
consideration was entitled to sue, that the 
notices under Section 78 (b) of the Indian 
Railways Act and Section 80 of the Code 
of Civil Procedure were duly served upon 
the defendant and in view of the negligence 
on the part of the defendant railway admin- 
istration in misdespatching the consignment 
to New Delhi and detaining it there fon 
sufficiently long time the defendant was not 
protected by the provisions of Section 73 
of the Indian Railways Act. The appellate 
Court below, however, found that the dis- 
puted consignment was weighed at Aligarh 
and that the railway never refused to give 
delivery of that consignment to the plain- 
tiff. These findings of fact of the appellate 
Court below are based on a consideration 
of the evidence on record and there is no 
reason to interfere with the same. 


6. It, however, appears from the let- 
ter of the plaintiff dated 24th April, 1962 
(Ex. 25) that the plaintiff was insisting that 
the damages should be assessed first and 
that he would not take delivery of the goods 
unless damages were first assessed. On this 
letter there is an endorsement of the railway 
official requiring the plantiff to unload the 
wagon and stating that for assessment the 
matter would be referred to higher autho- 
tities. The question, which, therefore, arose 
before the appellate Court below for consi- 
deration and which was pressed in this ap- 
peal before me also was whether the plain- 
tiff was entitled to refuse to take delivery 
of the goods unless the damages were first 
assessed by the railway authorities. The ap- 
pellate Court below found against the plain- 
tiff. The learned counsel for the plaintiff 
appellant assailed this finding and urged that 
the plaintiff was entitled to insist for the 
assessment of damages before he was called 
upon to take delivery of the consignment. 


7. The goods in question were book- 
ed under the railway receipt dated Ist Feb- 
ruary, 1962. On that date the goods tariff 
No. 31 was in force. Rule 118 of Goods 
Tariff No. 31 provides that railways do not 
undertake to weigh consignment at destina- 
tion stations as a matter of course. Such 
weighments at destination stations can only 
be considered in exceptional cases when the 
condition of the consignment or package 
warrants this. In the instant case the appel- 
late Court below found that the goods in 
question were weighed by the railway at the 
destination station. There is no provision in 
the Goods Tarrif No. 31 or in the Railway: 
Act entitling the consignee to have the dam- 
ages assessed before taking delivery of the 
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consignment. A railway administration is not 
bound to give open delivery on demand. of 
the consignee nor has a consignee a right 
to refuse to take delivery of the consign- 
ment unless the damages were first assessed 
by the railway authorities. The consignee 
has to take delivery of the goods in the con- 
dition in which they are found after giving 
notice to the railway authorities effecting 
delivery in regard to the condition of the 
goods and the shortage etc. if there be any, 
and then to sue the railway administration 
for shortage or damage as the case may be. 
The consignee should take delivery of the 
goods within reasonable time, which nor~ 
mally would be the free time allowed for 
demurrage and wharfage by railways. Under 
Rule 192 of the Goods Tarrif No. 31 the 
consignee is bound to take delivery of the 
entire consignment even though part of it is 
found damaged or missing otherwise the 
goods would be sold by public auction after 
complying with the provisions of the Indian 
Railways Act. It was not established by the 
plaintiff that the goods had — suffered any 
physical damage during the time they were 
in the hands of the railway administration 
after their arrival at destination and when 
actually open delivery was asked for. The 
railway was, therefore, not bound to have 
first the damages assessed before the plain- 
tiff could be called upon to take delivery of 
the consignment. (See Badri Das v. Union 
of India, AIR 1962 All 483). The endorse- 
ment made by a railway official on Ex. 5 
to the effect that “please unload the wagon 
and for assessment the matter would be re- 
ferred to higher authorities” also points out 
that the railway authorities were willing to 
deliver the consignment and in fact they 
clearly asked the plaintiff to unload the 
wagon and not to defer the unloading till 
the assessment of damages was made. The 
plaintiff was, therefore, not justified in re- 
fusing to take delivery of the goods unless 
and until the damages were assessed. 


8. It was next urged by the learned 
counsel for the appellant that the auction 
sale of the consignment in question held by 
the railway administration was illegal inas- 
much as it did not comply with the manda- 
tory requirements of Section 55 of the 
Indian Railways Act. The learned counsel 
urged that the case was governed by Section 
55 of the said Act and not by Section 56 
as held by the appellate Court below. Rely- 
ing on the provisions of Section 77 of the 
Indian Railways Act it was argued on be- 
half of the respondent that the railway ad- 
ministration was not responsible as a bailee 
for the loss, destruction, damage, deteriora- 
tion or non-delivery of the goods after the 
expiry of 30 days. The appellate court below 
has also placed reliance on sub-section (2) 
of Section 77 of the Railways Act as amend- 
ed and held that the railway administration 
was not liable for any compensation for 
non-delivery in view of the clear terms: of 
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that section. Sub-section (1) of Section 77 
provides that a railway administration shall 
be responsible as a bailee under Sections 
141, 152 and 161 of the Indian Contract Act 
for the loss, destruction, damage, deteriora- 
tion or non-delivery of goods carried by 
tailway within a period of thirty days after 
the termination of transit. It thus deals with 
the responsibility of the railway administra- 
tion after termination of. the transit. Sub- 
section (2) of Section 77 provides that the 
railway administration shall not be responsi- 
ble in any case for the loss, destruction, 
damage, deterioration or non-delivery of 
goods carried by railway, arising after the 
expiry of the period of thirty days after the 
termination of transit. The transit is said to 
terminate on the expiry of the free time allow- 
ed (after the arrival of animals or goods at 
destination) for their unloading from railway 
wagons without payment of demurrage, and 
where such unloading has been completed 
within the free time so allowed, transit ter- 
minates on the expiry of the free time allow- 
ed for removal of the animals or goods 
from railway premises without payment of 
wharfage, sub-section (2) of Section 77 deals 
with the case of damages arising out of 
loss, destruction, damage, deterioration or 
non-delivery of goods after the expiry of 
the period of thirty days after the termina- 
tion of transit. Hence if loss, destruction, 
damage, deterioration or non-delivery of 
goods is alleged to have arisen before the 
termination of transit the provisions of Sec- 
tion 77 would not be attracted. The railway 
administration is under Section 76 of the 
Act, responsible for loss, destruction. dam- 
age or deterioration of animals or goods 
proved by the owner to have been caused by 
delay or detention in their carriage unless 
the railway administration proves that the 
delay or detention arose without negligence 
or misconduct on the part of the railway 
administration or of any of its servants. In 
the present case the trial Court found that 
due to the negligence on the part of the 
railway administration the consignment was 
misdespatched from Bareilly to New Delhi 
and detained there for sufficiently long 
time. This finding was not assailed before 
the appellate Court below and is, therefore, 
conclusive. The case, therefore, falls within 
the ambit of Section 76 and not of Section 
77 of the Act as contended on behalf of the 
respondents. The responsibility of a railway 
as a carrier may come to an end within a 
reasonable time after the goods have reach- 
ed the destination, its responsibility as a 
warehouseman however continues and that 
responsibility is also the same as that of a 
bailee. The responsibility as a warehouse- 
man can only come to end in the manner 
provided by Sections 55 and 56 of the Rail- 
ways Act and the Rules which have been 
framed in regard to the disposal of unclaim- 
ed goods. In the instant case it is not dis- 
puted that the plaintiff approached the rail- 
way authorities to take delivery of the 
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goods within the period provided in the 
Tules subject to a condition that the assess- 
ment of damages should be made first. It 
can also not be disputed that the railway 
authorities were willing to deliver the con- 
signment to the plaintiff and asked the 
plaintiff to unload the wagon. So far as the 
question of assessment of damages was con- 
cerned the railway official dealing with the 
delivery of the goods stated that the matter 
would be referred to the higher authorities. 
The plaintiff, however, did not take delivery 
of the goods and continued with his insist- 
ence for the assessment of damages before 
taking delivery thereof. The railway autho- 
Tities, in the circumstances, could after com- 
plying with the provisions of Section 55 of 
the Act dispose of the goods by public auc- 
tion. The learned counsel for the appellant 
argued that the provisions of Section 55 
were mandatory and as the compliance 
thereof was not made by the railway ad- 
ministration its right to claim damages was 
not affected in any manner whatsoever by 
the alleged sale by auction. The learned 
counsel for the respondent, however, urged 
that the case was governed by Section 56 
and not 55 of the Act. : 

9, Section 55 provides that if a per- 
son fails to pay on demand made by or on 
behalf of a railway administration any rate 
or other charges due from him in respect of 
any goods the railway administration may 
detain the whole or any part of the goods 
and may sell by public auction, in the case 
of perishable goods at once, and in the case 
of other goods on the expiration of at least 
fifteen days’ notice of the intended auction, 
published in one or more of the local news- 
papers or, where there are’ no such news- 
papers, in such manner as the Central Gov- 
ernment may prescribe, sufficient of | such 
goods to produce a sum equal to the charge, 
and all exnenses of such detention, notice 
and sale. Section 56 deals with disposal of 
unclaimed goods. It provides that when any 
goods have come into the possession of a 
tailway administration for carriage or other- 
wise and are not claimed by the owner or 
other person appearing to the railway ad- 
ministration to be entitled thereto, the rail- 
way administration shall, if such owner or 
person is known, cause a notice to be serv- 
ed upon him, requiring him to remove the 
goods and if he does not comply with the 
reauisition in the notice, the railway admin- 
istration may within a reasonable time, sub- 
ject to the provisions of any other enact- 
ment for the time being in force, sell the 
goods as nearlv as may be under the pro- 
visions of Section 55. rendering the surplus, 
if any, of the proceeds of the sale to any 

erson entitled thereto. In the present case 
the plaintiff claimed delivery `of the goods 
subject to the condition that the assessment 
of damages be made first. Whether Section 
55 or Section 56 applies to the case the 
sale could be made only after complying 
with the provisions of sub-section (2) of 
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Section 55 which provides that fifteen days’ 
notice of the intended auction should be 
published in one or more of the local news- 
papers or, where there are no such news- 
papers, in such manner as may be prescrib- 
ed, It was not established that there were 
no local newspapres at the destination sta- 
tion, viz. Aligarh. Hence fifteen days’ notice 
of the intended auction should have been 
published in one or more of those local 
newspapers. In the present case the notice 
was published in Bir Bharat of Kanpur, 
Vishwamitra of Kanpur and Northern India 
Patrika of Allahabad. The trial court held 
that as no publication of the sale in ques- 
tion was made in local newspapers of Ali- 
garh the sale was illegal and void. The Ap- 
pellate Court below found that the notice of 
sale had been served on the plaintiff and he 
had sufficient knowledge of the intended 
sale and as the case fell within the provi- 
sions of sub-section (2) of Section 55 the 
plaintiffs refusal to take delivery amounts 
to disclaiming the goods and as such strict 
compliance of the provisions of sub-sec«: 
tion (2) of Section 55 was not necessary. y 


10. The sale contemplated under Sece , 
tion 55 or Section 56 is by public auction, * 
The connotation of the words ‘public-auction? 
as used in Section 55 was considered by the 
Privy Council in the case of Secy. of State 
v. Sunderji Shivji, ATR 1938 PC 12. It was 
observed by their Lordships that the words 
‘public auction’ mean a public sale at which 
each bidder offers an increase upon the price 
offered by the proceeding bidder, the article 
put up being sold to the highest bidder. This 
involves the auction being held in public, 
all members of the public having a right to. 
attend, and a valuable element being the com- 
petition between the persons who are openly 
bidding for the subject-matter of the sale. 
In the present case notice of the intended 
sale though published in Bir Bharat, Nor- 
thern India Patrika and Vishwamitra was 
not published in any newspaper of Aligarh. 
The railway administration served a notice 
purporting to be under Sections 55 and 56 
of the Railways Act on the- plaintiff, which 
is Ex. A 10. By this notice, however, no 
demand for payment of a fixed sum towards 
demurrage or wharfage or other charges was 
made. On the contrary it was stated in the 
notice that wharfage should be paid as per 
rules. No amount was specified under the 
head wharfage. It was, therefore, not in 
compliance with sub-section (1) of Sec. 55. 
The right of the railway administration to 
sell the goods consigned under Section 55 (1) 
of the Railways Act on account of failure 
to pay demurrage, wharfage or other char- 
ges due to the Railways does not arise in the 
absence of a demand for payment of a fixed 
sum. Obviously the notice, Ex. A 10. was 
not in compliance with the provisions of Sec- 
tion 55 of the Act and the sale of goods by 
the railway administration in these circum- 
stances was, therefore, invalid. It was also 
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invalid because of the non-publication of the 
intended sale in the local newspapers as res 
quired under Section 55 (2). The learned 
counsel for the respondent urged that as the 
plaintiff failed to take delivery of the con- 
signment within 15 days of the receipt of the 
said notice the consignment was treated as 
an unclaimed property and as such the pro- 
visions of Section 56 of the Act became ap- 
plicable. But even if Section 56 was. attract- 
ed the railway administration could not sell 
the consignment in question without comply- 
ing with the provisions of sub-section (2) of. 
Section 55 inasmuch as sub-section (2) of 


' {Section 56 provides that the railway adminis- 


tration may within reasonable time sell the 
goods as nearly as may be under the provi- 
sions of the last foregoing section, viz., Sec- 
tion 55. The requirement of publishing the 
notice of intended auction in the local news- 
paper was, therefore, to be satisfied even in 
the case where Section 56 was applicable. In 
the present case no notice was published in 
the local newspaper of Aligarh. It must, 
therefore, be held that the alleged sale was 
not valid and the railway administration can- 
not rely on protection given by the Act. The 
sale being contrary to the provisions of the 
statute was without legal authority and wrong- 
ful and the railway administration was, 
therefore, guilty of conversion. The measure 
of damages for conversion would be the 
value of the goods in question as received at 
Aligarh in a damaged condition. The trial 
court had found on the basis of the beejak 


. and Hundi that the total price of the con- 
' signment in suit was Rs. 5,048/52. This find- 


ing was not disputed by the defendant be- 
fore the appellate court below. The plain- 
tiff, is, therefore, entitled to recover. this 
beejak price of Rs. 5,048/52 from the defen- 
dant. He is, however, not entitled to cost of 
notice and interest by way of damages. It is 
well settled that interest by way. of dama- 
ges cannot be awarded. 

11. In the result the appeal is al- 
lowed with costs, the decree passed by the 
appellate court below is set aside and the 
decree passed by the trial court is restored. 
The defendant shall satisfy the decree with- 
in two months hereof. - 

Appeal allowed. 
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first offering the property for re-sale to the 
vendor is not vague because it is open to 
vendee to sell the property to stranger in case 
the vendor does not purchase it for reason- 
able. price in reasonable time from the date 
of offer. The condition does not create any 
interest in the property and hence rule of 
perpetuity embodied in Section 14 would not 
apply. (Case Jaw discussed). 


(Paras 4, 5, 7) 
Cases Referred: Chronological Parag 
AIR 1943 Cal 417 = 47 Cal WN 


557 (FB), Moulvi Ali Hossain Mian 


v. Raj Kumar Haldar 3 
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S. C. Asthana, Chhote Lal, V. K. S. 


Chaudhary and Shambhu Prasad, for Appel- 


lant; G. P. Bhargava and A. H. Bhargava, 


„for Respondent. 


JUDGMENT:— This is a plaintiff’s 
appeal arising out of a suit for specific per- 
formance of a contract of sale and for a 
declaration that the ‘bara’ situated to the 
south of his house was never sold by him to 
the defendant No. 1 and also for possession 
over the said ‘bara’ in case he was found 
to be out of possession. It was alleged by 
him that Purshottam who was impleaded in 
the suit as defendant No. 2 and who subse- 
quently died during the pendency of the 
suit was his second cousin. Four or five 
years prior to the filing of the suit Pur- 
shottam returned to the village with a view 
to settle down there. For this purpose he 
Tequested the plaintiff to find out a house 
for him. The plaintiff suggested that one of 
his houses, which is in fact the subject-matter 
of the suit, might be purchased by Purshot- 
tam on the condition that Purshottam and 
his heirs might continue in possession of the 
house for any length of time and in case they 
ever desired to sell the same, they would first 
offer’ the same for sale to the plaintiff or his 
heirs and on his refusal to purchase the same 
they could sell it to any third person. This 
condition was accepted by Purshottam and 
the house was accordingly sold to him per 
sale deed dated 1-5-1951 in which the said 
condition was incorporated. Purshottam, 


. however, did not abide by that condition and 


sold the house to Chhedi Dhobi, defendant 
No. 1 for a sum of Rs. 700.00 on 30-6-1955 
without first offering the same to the plain- 
iff. Purshottam also included in the sale 
deed the plaintiff’s Bara which had never 
been sold to Purshottam and of which he was 
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not the owner. As the defendants failed to 
transfer the house to the plaintiff for this 
amount of Rs. 700.00, the latter instituted 
the suit which gave rise to the present ap- 
peal. The defendant No. 1 contested. the 
suit, inter alia, on the ground that there 
existed no such contract between the plaintiff 
and Purshottam as alleged in the plaint and 
at any rate the alleged contract was illegal. 
It also pleaded that the plaintiff had refused 
to purchase the house, hence he purchased 
the same from Purshottam for a sum of 
Rs. 700.00. The bar of the provision of Sec- 
tion 41 (14) of the Transfer of Property Act 
was also raised by him. The trial court hav 
ing found that the agreement in question 
being uncertain and violative of the rule of 
perpetuity was unenforceable. It, however, 
found that Purshottam had sold the house 
to the defendant No. 1 without ever offer- 
ing to the plaintiff and had wrongly included 
Bara land in the sale deed executed in 
favour of the defendant No. 1. The trial 
Court dismissed the suit for specific perfor- 
mance of contract of sale but granted the 
decree for possession over the Bara land. 
Against the said decision, the plaintiff and 
the defendant No. 1 filed separate appeals, 
Both the appeals were heard and disposed of 
by a common judgment by Civil and Sessions 
Judge. The appellate court below found 
that the agreement was vague and it offen- 
ded against the rule of perpetuity. It also did 
not give any right to pre-empt. The Appel- 
late Court below also recorded a concurrent 
finding of fact that Bara land was never 
transferred to Purshottam hence he had no 
right to sell the same to the defendant No. 1. 
On these findings both these appeals were 
dismissed. Aggrieved the plaintiff has come 
to this Court in second appeal. A cross- 
objection has also been filed by the’ defen- 
dant No. 1. 


2. The learned counsel for the ap- 
pellant contended that the agreement to sell 
as contained in the sale deed, Ex. 1, was 
neither vague nor did it offend against the 
rule of perpetuity. It is stated in the sale 
deed, Ex. 1, that Purshottam had after dis- 
posing of his ancestral house left the village 
but had later on returned and as he had 
no house to live in, he requested Jagar Nath 
Ram to get a house for him so that he 
could settle down in the village. Jagar Nath 
was then owning two houses. He offered to 
sell one of those houses to Purshottam on 
the condition that if at any time Purshottam 
wanted to sell that house, he could sell the 
same to Jagar Nath or his heirs, as the case 
may be, and if Jagar Nath or his heirs did 
not purchase the same, then in that event, 
Purshottam or his heirs, as the case may be, 


could sell the house to any other person. - 


This condition was agreed to by Purshottam 
and on this agreement Jagar Nath sold the 
house to Purshottam. Both the courts below 
have found the terms of the agreement to 
be vague, because they do not specify the 
price at which Purshottam was to sell the 
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house to the plaintif and the period within 
which the plaintiff could exercise his right. 
In my view the agreement in question suf- 
fers from no infirmity. The agreement for 
sale cannot be held to be void merely be- 
cause no time for performance is specified. 
At any rate in the instant case the agreement 
provided that whenever Purshottam desired 
to sell the house he would have to offer the 
same first to Jagar Nath, or his heirs as 
the case may be, If the latter did not pur- 
chase the house within a reasonable time, 
Purshottam had the right to sell the same 
to any person he liked. The price at which 
the house was to be resold to Jagar Nath 
was also not left indeterminated inasmuch 
as Purshottam was given a right to sell the 
house: at a reasonable price. While constru- 
ing the terms of the agreement, we have not 
merely to look at the form or the language 
but its substance, the. governing idea or pur- 
pose of the deed, the context and the sur- 
rounding circumstances. As pointed out 
above, Purshottam was in need of a house 
in the village. Jagar Nath who was cousin 
of Purshottam agreed to sell one of his 
houses to him on the agreement that if and 
when Purshottam wanted to sell that house, 
he could sell the same to Jagar Nath or his 
heirs, as the case may be, and in the event 
they failed to purchase the same, Purshot- 
tam could sell that house to any other per- 
son at a reasonable price. Whe terms of 
this agreement were, therefore, quite clear to 
the parties concerned and did not suffer from 


any ity on account of the alleged vague- 
ness therein. i 
3. Both the courts below had also 


beld that the said agreement offended against 
the rule of perpetuity. In support of this 
finding the learned counsel for the respon- 
dents referred me to (1921) 64 Ind Cas 
1001 (Cal), Rash Behari Ganguly v. 
Shabharanjan Samaddar; 19 All LJ 848 = 
(AIR 1921 All 97), Dal Singh v. Khubchand, 
and AIR 1924 Oudh 125, Teju Singh v. Moti 
Singh. In my view these decisions do not 
help the respondents. In the case of Rash 
Behari Gangully (supra), it was held that a 
covenant for pre-emption which is unlimited 
in point of time is void on the ground that 
it is abnoxious to the rule against perpetui- 
ties. Subsequently a Full Bench of the Cal- 
cutta High Court in the case of Moulvi Ali 
Hossain Mian v. Raj Kumr Hardar, AIR 
1943 Cal 417, however, held that covenant 
for pre-emption in respect of land unrestrict- 
ed in point of time and binding on parties, 
their heirs and successors did not offend the 
rules against perpetuity. In the case of Dal 
Singh (supra) the agreement provided as fol- 
ow:— Š 

“I the executant promise and execute this 
document in proof of my promise that when 
I the purchaser or my heirs want to trans- 
fer the shares in two villages then I will sell 
them to Ganga Din or his heirs for the sum 
of Rs. 400/- and will nót sell them to any- 
body else.” 
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Thus there was a clear agreement be- 
tween the parties that the executant would 
not sell the properties to anybody else. The 
terms of that contract were held to constitute 
a tranfer of property subject to a limitation 
absolutely restraining the transferee from 
parting with or disposing of his interest in 
the contract inasmuch as he did not have the 
right to sell the properties to anybody-else 
except to Ganga Din or his heirs. That is 
not so in the present case. It was agreed 
between the parties that in case Jagar Nath 
or his heirs did not purchase the property, 
Purshottam would have the right to sell the 
same to any other person at a reasonable 
price. Similarly in the case of Teju Singh 
(supra) the terms of the grant provided that 
the property could not be transferred to a 
stranger and such a restriction on alienation 
was held to be absolute, The facts of this 
case also, therefore, are distinguishable. 


4. Whe rule against perpetuity is em- 
bodied in Section 14 of the Transfer of Pro- 
perty Act. Its object is to restrain the creas 
tion of future conditional interest in the pro- 
perty. It concerns rights of property only 
and does not affect the making of contracts 
which do not create rights of property. It 
does not, therefore, apply to personal con- 
tracts which in effect do not create interest 
in property. An ordinary contract for pur- 
chase entered into after the Transfer of Pro- 
perty Act does not by. itself create any inte- 
rest in Jand but the obligation can be enforc- 
ed against a subsequent gratuitous transferee 
from the vendor of a transferee of value but 
with notice. The rule against perpetuity has 
no application to contracts which create no 
interest in land. The rule against perpetuity 
as quoted in Section 14 of the Transfer of 
Property Act begins with these words, “no 
transfer of property can operate etc.”. The 
provision of Section 14 would therefore not 
apply to those cases in which there is no 
“transfer of property”. The agreement in 
the instant case is not a transfer of property 
at all. Wherefore, Section 14 has no applis 
cability. 


5. The provisions of Section 10 of 
the Transfer of Property Act also do not 
apply to the facts and circumstances of the 
instant case. In the case of Debi Dayal v. 
Ghasita, 1929 All LJ 1255 = (AIR 1929 
All 667), where the facts were similar to the 
present case, it was held that the agreement 
could not be deemed to be void on account 
of ambiguity or on account of its offend- 
ing against rule of perpetuity and that the 
subsequent purchaser having purchased the 
house with notice of the agreement, the con- 
tract could be enforced against him as well. 
It was also held that it was not a suit for 
pre-emption governed by Pre-emption Act 
but for the enforcement of a special con- 
tract between the parties. In the present case 
as well the parties had entered into a special 
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personal contract which was binding on them 
and their heirs and could be enforced against 
a transferee with notice. It was not argued 
and could not be argued that the defendant 
No. 1 did not have the notice of the agree- 
ment. In fact the agreement was contained 
in the sale deed which was executed in 
favour of Purshottam and the defendant 
No. 1 must be deemed to have been aware 
of the terms contained in the sale deed ex- 
ecuted in favour of his predecessor-in-inte- 
rest. No absolute restraint was imposed by 
the terms of the agreement in question. The 
courts below were, therefore, not justified 
in holding that the contract suffered from 
infirmity of vagueness and that it offended 
against the mle of perpetuity. There is, 
however, concurrent finding of fact that Pur- 
shottam sold away the house to Chhedi 
Dhobi without ever offering it to the plaintiff. 
The plaintiff was, therefore, entitled to have 
the agreement specifically performed by hav- 
ing the sale-deed executed in his favour on 
payment of a sum of Rs. 700.00 which was 
the price at which Purshottam had sold the 
house to the defendant No. 1. 


6. The learned counsel for the res- 
pondents has also placed reliance on the two 
rulings of this Court viz, AIR 1929 All 
381, Asghari Begam v. Maula Bux and AIR 
1935 All 493, Gayasi Ram v. Shahabuddin. 
In both these cases it was laid down that 
where a deed of transfer provides. that the 
vendee should not transfer the property to 
any one excepting the vendor or his heirs, 
the clause is contrary to Section 10 of the 
Transfer of Property Act and is void. In 
the instant case, however, the agreement in 
question does not provide that the vendee 
shall not transfer the property except to the 
vendor or his heirs. In fact the stipulation 
in the deed is to the effect that if and when 
the vendee intended to dispose of the house, 
he would first offér the same for sale to the 
vendor or his heirs as the case may be and 
if they declined to purchase the same the 
vendee would be entitled to sell the property 
to any third person at a reasonable price. 
This condition, therefore, would not amount 
to an absolute restriction on the right of 
transfer. In the case of Gayasi Ram, AIR 
1935 vas 493 (supra), Sulaiman, C. J., ob- 
served:— 


“As laid down by their Lordships of the 
Privy Council in 1932 P. C. 158 (2), the 
prohibition contained in Section 10 is opera- 
tive against an absolute restraint on aliena- 
tion only and not against partial restraints. 
But in order to see whether there is absolute 
restraint or not, one has to examine the effect 
of all the conditions and find whether for all 
practical purposes alienation is prohibited”. 

7. In my view the effect of the con- 
dition referred to above is not to prohibit 
alienation altogether excepting to the vendor 
and his heirs. In the present case, therefore 
there was only partial restraint and not abso- 
lute restraint on alienation. Hence the provi- 
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[sions of Sec. 10 of the Transfer of Property 
Act were not applicable. 

8. The appeal filed by the plaintiff 
must therefore succeed. The defendant No. 
1, Chhedi Dhobi has filed cross-objection. 
Both the courts below have held that the 
Bara in question was not sold by Jagar Nath 
to Purshottam. That being so Purshottam 
had no right to sell that Bara land to the 
defendant No. 1. The finding of the courts 
below is based on the appreciation of the 
evidence on record and I find no reason to 
interfere with the same in second appeal. The 
cross-objection must, therefore, fail. 

9. No other point was pressed in the 
appeal or cross-objection. 

10. In the result the appeal filed by 
the plaintiff is allowed with costs. The cross- 
objection filed by Chhedi Dhobi, the defen- 
dant No. 1, is dismissed. The decree passed 
in the Civil Appeal No. 20 of 1962, Jagar 
Nath v. Chhedi Dhobi is set aside and the 
suit is decreed. The plaintiff shall deposit a 
sum of Rs. 700.00 in the trial court within 
three months from the date hereof. The de- 
fendants Nos. 1 to 4 shall within two months 
of the date of deposit of the said sum, exe- 
cute a sale deed in favour of the plaintiff in 
respect of the house in question. The stamp 
and registration charges pertaining to the 
sale deed shall be borne by the plaintiff. If 
the defendants Nos. 1 to 4 fail to execute the 
sale deed within the said period the trial 
court shall execute the sale deed in favour 
of the plaintiff in accordance with Jaw. The 
plaintiff shall be entitled to his costs here 
and in the courts below. 

Appeal allowed. 
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JUDGMENT:— This is a _ plaintiff’s 
second appeal arising out of a suit for in- 
junction. 

2. The plaintiff has his house in Mo- 
halla Aliganj in the city of Banda, abutting 
the land in suit which according to plain- 
tiff is a lane or public thoroughfare. The de- 
fendant No. 2, namely, the Municipal Board, 
Banda made constructions adjoining the eas- 
tern wall of the plaintiff’s house. Hence, the 
appellant prayed for the removal of the wall 
made by the Municipal Board and also for 
a prohibitory injunction restraining the 
Board, for making constructions on the 10 
feet land towards the last of the plaintifi’s 
house. The suit was dismissed by both 
courts. The trial court recorded a finding 
that the plaintiff had failed to establish that 
there was a lane to the east of his house. 
This finding was reversed by the lower ap- 
pellate court which came to the conclusion 
that the plaintiff had proved the existence of 
a lane to the east of his house but it agreed 
with the court of first instance on the -point 
that the plaintiff had not been able to prove 
any special damage and hence the suit was 
barred under Section 91 of the Civil Proce- 
dure Code. Aggrieved by that decree the 
pened has come in Second appeal to this 

ourt. 


7 


6 


3. The contention of the appellant 
was that on the facts of this case special 
damage should have been presumed. The 
learned counsel for the respondents sub- 
mitted that the rights claimed by the plain- 
tiff were wholly unfounded inasmuch as the 
land in question had not been proved to be 
a lane or a public thoroughfare. He referred 
to the concluding portion of the judgment 
of the lower appellate Court and said that on 
an erroneous impression that the trial Court 
had recorded a finding that the existence of 
the lane had been proved the lower appellate 
Court made an observation that the said 
land was a lane. According to his submis- 
sion this was merely an ipse dixit of the ap- 
pellate Court and was not based on an ap- 
praisal of evidence. It was, therefore, not 
binding on this Court in second appeal. On 
the other hand, he placed reliance on the 


. categorical finding recorded by the trial Court 


that the plaintiff had failed to prove the ex- 
istence of the lane to the east of his house. It 
was further argued on behalf of the respon- 
dents that since the plaintiff was unable to 
house abutted lane or a 
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public thoroughfare, no right accrued to him 
of complaining against the proposed cons- 
truction of structures already made by the 
Municipal Board. 


4. The first question, therefore, which 
arises is as to whether the plaintiff had 
succeeded in proving the existence of a lane 
or public thoroughfare to the east of his 
house which was admittedly constructed 
afresh in the year 1964. I am unable to ac- 
cede to the submission of the learned coun- 
sel for the respondents that the lower ap- 
pellate Court omitted to record a finding 
after evaluating the evidence on the question 
of existence of a lane. The observation con- 
tained in the concluding part of the judg- 
ment of the lower appellate Court was made 
in connection with the finding of the trial 
Court with regrd to the suit being barred 
by Section 91 C. P. C. Since the trial Court 
had held that the suit was barred by Sec- 
tion 91, C. P. C. it necessarily implied that 
the land in questiòn had been held to'be a 
public thoroughfare and the plaintiff’s case 
be treated as one of public nuisance. It was 
in connection with this aspect of the case 
that the lower appellate Court made the ob- 
servation that according to the trial Court 
the land had been proved to be a lane, 1 
find that the lower appellate Court applied 
its mind to this question and after evaluat- 
ing the evidence of the parties came to a 
definite conclusion that there was a lane 
towards the east of the ‘plaintiff’s house. Of 
course, the lower appellate Court held that 
the plaintiff had failed to prove that he had 
any doors or windows towards the east of 
his house meaning thereby that prior to the 
year 1964, in which year the plaintiff pur- 
chased the house and built it afresh, there 
were no doors or windows opening to the 
east. On that point both the Courts below 
recorded a concurrent finding that’ there 
were no doors or windows to the east of the 
plaintiff’s house. Thus, the position which 
emerges is that the plaintiff has succeeded in 
proving the existence of a lane to the east 
of his house. Now, the question which has 
to be considered is as to whether when he 
constructed the house in the year 1964 and 
made doors and windows to the east open- 
ing towards this lane, he acquired any right 
which was infringed by the action of the 
Municipal Board and whether the plaintiff 
was entitled to prevent the defendant Board 
from making constructions and could the 
plaintiff ask for demolition of the construc- 
tion already made.. 


5. There are certain admitted facts of 
this case which must be borne in mind be- 
fore this question of law can be answered. 
The Municipal Board admitted in its written 
statement that the plaintif was the owner 
of the house in suit and that the Municipal 
Board had constructed a new wall towards 
the east of the plaintiff’s house. The plain- 
tiff in these circumstances complained that 
his access to the road or lane had been obs- 
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tructed and this was an encroachment on 
his legitimate rights and the action of the 
Municipal Board in making these construc- 
tions or making the proposed constructions 
in future was illegal. The undisputed facts 
of the case are that the plaintiff is the owner 
of the house in question which abuts a lane 
on which a wall had been built by the Muni- 
cipal Board just opposite his house within a 
distance of 10 feet and further constructions 


were proposed to be made in future. 


6. I am inclined to accept the appel- 
Jant’s submission that special damage must 
be presumed in the circumstances of the 
present case. There is force in the conten- 
tion that if special damage is proved or pre- 
sumed in the present case, then notwithstand- 
ing the fact that this was a case of public 
nuisance relief can be granted to the plaintiff 
and compliance of the condition of Sec- 
tion 91, Civil Procedure Code, namely, the 
consent in writing of the Advocate-General 
would not be necessary. I am slow to ac- 
cept the proposition that a public or a local 
body or other authority can with impunity 
raise a structure tight in front of a person’s 
house which abuts on a public thoroughfare 
and thereby completely or partially curtail 
the enjoyment of his basic amenities. This 
may result in either deprivation of the right 
of air or light or may even prevent his ac- 
cess to the road, his ingress and egrees. In 
such circumstances by virtue of the very fact 
that he is the owner of the property which 
adjoins or abuts a public highway, he does 
enjoy certain primary rights and amenities 
which cannot be eroded by any person or au- 
thority. In case of invasion of such right 
law must afford him protection. It cannot 
be doubted for a moment on the facts of 
the present case that the construction of a 
wall by the Municipal Board within 10 feet 
of the plaintiff’s house abutting the lane 
would adversely affect the enjoyment of his 
rights as owner and would in fact deprive 
him of his very access to this road. There 
is judicial authority in support of the pro- 
position that deprivation of such right of ac- 
cess to the road adjoining the house is itself 
proof of special damage which an owner of 
property suffers. In Hanuman Prasad v. 
Raghunath Prasad, ATR 1924 All 715 (at 
p. 716) it was observed by Mears, C. J., as 
follows:— ` 

ESEE it is clear that a private right 
of this kind has been recognised as being 
particular damage in the case of individual 
members who had enjoyed access to the 
highway from adjoining property. ........ ae 
Reliance was placed in that case on an Eng- 
lish decision in Lyon v. Wardens of Fish- 
mongers, C. H. L. (1877) 46 LI Ch Div. 69 
wherein Lord Selborne. after referring to seve- 
ral authorities laid down the dictum: 


_. “These authorities recognised such a 
right of immediate access from private pro- 
perty to public highway as a private right 
distinct from the rights of the owner of that 
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property to use the highway itself as one of 
the public.” 


KA In my opinion by the very circum- 
stances of the plaintiff being the owner of 
the house which adjoined the public high- 
way certain rights accrued to him and if 
there was any action which resulted in the 
deprivation of those rights, Jaw could not 
countenance it. Authorities have gone to the 
extent of holding that even where actual 
exercise of that right at the time of the suit 


has not been proved, if other circumstances 


fulfilling the above-mentioned conditions are 
established, a special damage to the plaintiff 
in such situation will be presumed and he 
will have a right of redress. In Manbhum 
Dist. Board v. B. N. Rly. Co., AIR 1945 
Pat 200 this principle was emphasised and it 
was also made clear that it was immaterial 
that at that particular time the plaintiff was 
eouely, exercising that right or not. It was 
eld: 


“The right of access to the highway at 
all points where a land adjoins the highway 
belongs not only to the owner of the land 
but also to the occupier and the occupier 
can sue for removal of an obstruction inter- 
rupting his right of access to the highway. 
The fact that the owner or occupier of ad- 
jacent land has fenced it off or raised a wall 
for his convenience or opened a gateway 


on the other side cannot affect his right of - 


access to the highway as aforesaid.” 

The facts of the present case are nearly paral- 

Li i ae of the case reported in AIR 1945 
at . 


8. Thus, the circumstances that in 
the instant case the plaintiff constructed a 
new house in the year 1964 and opened doors 
and windows towards the lane is of no conse- 
quence. The plaintiff’s right is not one which 
is founded on long user but a right which 
flows intrinsically from the very fact of his 
being an owner or occupier of the property 
adjoining or abutting the public highway. 
In Khirsingh v. Brijlal, AIR 1949 Nag 314 
the facts were that the plaintiffs owned 
houses which abutted on the plot in suit 
which was also used by them as a means of 
ingress and egress to their house and which 
connected those houses to the public road. 
The defendant No. 1 had obtained from 
Municipal Committee a sale-deed and also 
permission to build a house on the disputed 
plot of land. The plaintiffs complained that 
the said defendant was threatening to in- 
fringe their rights. The main relief claimed 
was a perpetual injunction restraining the de- 
fendant from dealing with the land in such 
a manner as to infringe the right which they 
bad on that land both as private individuals 
and as members of the public. The conten- 
tion on behalf of the defendant was that 
this was not a case of special damage to the 
plaintiffs and at any event no such special 
damage had been pleaded in the case and 
the plaintiffs could not thérefore escape the 
special restrictions imposed by Section 91, 
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Civil Procedure Code. This contention was 
repelled and reference was made to the aver- 
ments made in the plaint that the plaintiffs 
had their houses abutting on the land in dis- 
pute and they received air and light to their 
houses through the doors and windows open- 
ing on that very site of the land and that 
they would be deprived of the same if defen- 
dant No. 1 constructed a building on that 
plot as was sanctioned by the Municipal 
Committee. It was also averred that that 
plot connected their houses to the public way 
and they would be seriously inconvenienced 
if that plot was built upon. It was held: 


~ “This in my opinion constitutes a plead- 
ing of Special damage to the plaintiffs, A 
special damage is that damage which by rea- 
son of a nuisance would be suffered by some 
individual beyond what is suffered by ‘him in 
common with other persons affected by that 
nuisance, The plaintiffs, in the present case, 
have vleaded that they would on account of 
proximity -of their houses to the land in dis- 
pute suffer in respect of light and air, a 
damage and inconvenience beyond what is 
suffered by them in common with other per- 
sons of the locality. ........... . In my opinion 
the plaintiffs’ suit cannot be thrown out in 
limine on the ground that it is not main- 
tainable for want of a plea of special damage 
within the meaning of Section 91, Civil 
Procedure Code.” 


% The plaintiff appellant before me 
claimed in the plaint that his house abutted 
on the road and that his right to light and 
air through the doors and windows of the 
house opening towards the eastern lane was 
adversely affected and his access to the road 
was also being obstructed. Since on the ad- 
mitted facts of the case it cannot be denied 
that the plaintiff did suffer the inconvenience 
referred to above, in my opinion special 
damage must be presumed. It is thus amply 
established that by means of this public 
nuisance a special damage was caused to the 
plaintiff and he was entitled to the relief of 
injunction. A person having a house or pro- 
perty abutting a public highway is entitled 
to some basic rights and amenities, such as 
access to the road, ingress or egress and no 
person or authority can be permitted to dimi- 
nish or destroy such rights. Moreover, it is 
a right which does not depend on prescrip- 
tion or long user but stems from the very 
fact that a property abuts a public highway. 
In short, the owner of a property abutting 
a highway has a right of access to it, and in 
the event of public nuisance on such high- 
way obstructing his ingress and egress spe- 
cial damage to the owner of the property is 
so self-evident that it must in law be pre- 
sumed. For instituting such suit, therefore, 
the consent in writing of the Advocate 
General is not necessary: I am, therefore, 
satisfied that the plaintiff rightly made a 
grievance of the fact that the Municipal 
Board defendant No. 2 by raising a wall 
or making or proposing to make other, cons- 
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tructions within 10 feet of the boundary of 
the plaintiff’s house adjoining the road were 
depriving him of the amenities which he was 
entitled to enjoy as the- owner. In the cir- 
cumstances the court -should have granted 
the injunction prayed for. 


10. I, therefore, allow this appeal, 
set aside the decree of the court below and 
decree the plaintiff's suit for a permanent 
injunction restraining the Municipal Board 
defendant No. 2 from making constructions 
on the 10 feet wide lane towards the east of 
the plaintiff’s house. The Municipal Board is 
also directed to remove such constructions 


within the said area of the lane within a pes- 


riod of three months from today failing 
which the said constructions will be demo- 
lished through the agency of the court. The 
appellant shall be entitled to his costs. 
Appeal allowed. 
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Brief Note:— (A) A benamidar has no 
right, title or interest in the property of 
' which he is merely a nominal owner, the 
real owner being someone else. Therefore, 
when he executes a document declaring that 
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Agarwal, Standing Counsel, for Respon- 
dents. 
JUDGMENT:— This is an appeal 


under Section 6-A of the Court Fees Act 
(hereinafter called the Act). 


2. The plaintiff, his two brothers (de- 
fendants Nos. 1 and 3) and their father 
Piarey Lal constituted a Hindu Joint Family. 
Piarey Lal died on 9-3-1966; whence, the 
Share of each of his sons in the coparce- 
nery property became 1/3rd by survivorship, 
Piarey Lal in his capacity as the Karta of 
the family had purchased two bungalows 
with joint family funds. The bungalows be- 
longed to the joint family. Shortly before 
filing the suit the plaintiff came to know 
that taking undue advantage of Piarey Lal’s 
old age and mental and physical infirmity, 
defendant No. 1 in collusion with defendant 
No. 3 had managed to get a deed dated 
24-10-1945 executed by Piarey Lal transfer- 


‘ring the bungalows in question to his wife, 


defendant No. 2. The said deed is void and 
no title passed to defendant No. 2 there- 
under; nor is the plaintiff in any way bound 
by the same. Upon these allegations, the 
plaintiff-appellant filed the suit for partition 
and separate possession of his 1/3rd share in 
the bungalows. 

3. Defendants Nos. 1 and 2 denied 
the plaintiffs claim and asserted that the 
bungalows were in reality purchased by de- 
fendant No. 2 herself with her own funds, 
but benami in Piarey Lal’s name and never 
belonged to or were possessed by the co- 
parcenery. In order to avoid any dispute in 
future Piarey Lal subsequently executed the 
deed dated 24-10-1945, honestly and truth- 
fully acknowledging and admitting the real 
facts. It was also pleaded that defendant 
No. 1 was living separately from his father 
and brothers since 1927. It was further 
pleaded that the suit was undervalued and 
that the plaintiff had not included in the 
plaint some other property, which was the 
only property of the family. 

k The plaintiff amended the plaint 
by including another property and valuing 
the bungalows at the market value as deter- 
mined by the court on the basis of the re- 
port-of the commissioner appointed by it. 
The plaintiff thereafter paid additional court- 
fees, and there is no dispute that the total 
court-fee of Rs. 1307.50 P. paid by the plain- 
tiff is adequate for the relief of partition of 
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the bungalows and 
included property. 

5. Objections, however, were raised 
by the Chief Inspector of Stamps, as also 
by the Munsarim of the Court, to the effect 
that the suit involves adjudging void or void- 
able the deed dated 24-10-1945, which is an 
instrument securing property and that there- 
fore the plaintiff is liable to pay ad valo- 
rem court-fee under Section 7 (iv-A) of the 
Act separately on Rs. 27,975.75, being 1/5th 
of the market value of the two bungalows. 
These reports were contested by the plain- 
tiff; but the court below has upheld the same 
and has ordered him to pay further court- 
fee of Rs. 2507.50 P. The deed dated 24-10- 
1945 has been treated as a deed of release by 
the court below. The plaintiff by this ap- 
peal challenges the correctness of the order of 
the trial court and his liability to pay ad- 
ditional court-fee under Section 7 (iv-A) of 
the Act. 

6. Section 7 (iv-A) of the Act (omit- 
ting the portions not relevant for purposes 
of this case) provides as follows:— 

Section 7. “Computation of fees pay- 
able in certain suits — 

The amount of fee payable under this 
Act in the suits next hereinafter mentioned 
shall be computed as follows:— 


the other subsequently 


Gye) For ‘cancellation or adjudging void 
instruments and decrees— 
In suits for or involving cancellation of 


or adjudging void or voidable ............ an 
instrument securing money or other property 
having such value (market value) ............ H 


The points for determination may be for- 
mulated thus: : : 

1. Whether the suit involves adjudging 
void the deed dated 24-10-1945; 

2. Whether the deed is an instrument 
securing the property (viz., the two bung- 
lows); 

3. Whether in case the above questions 
are answered in. the affirmative court-fees 
will be payable separately under Section 7 
(iv-A) and Section 7 (iv-A) both or only on 
the consolidated amount of all the reliefs. 


Me I shall deal with these points in 
seriatim. 

8 In the plaint the only relief claim- 
ed is for partition of the bungalows upon 
the averment that. they are and at all mate- 
tial times were coparcenery property. The 
suit clearly is not a suit for adjudging void 
or voidable the deed, which, it is not disput- 
ed is an instrument. So the question is; 
Does the suit involve any such adjudgment? 
It has been argued by Sri Verma learned 
counsel for the appellant, that the Act being 
a taxing statute, Section 7 (iv-A) thereof, 
which casts a very heavy and onerous burden 
on a litigant, must be strictly construed; and 
the word “involving” occurring therein must 
not be given any liberal connotation. Ac- 
cording to him, Section 7 (iv-A) cannot be 
attracted unless the particular suit necessa- 
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rily and directly involves, ie., calls for an 
adjudication as to whether an instrument of 
the specified category is void or voidable 
The test should be whether such an adjudica- 
tion would be a condition precedent or an 
essential pre-requisite to the grant of the 
relief sought by the plaintiff. If, however 
any such question arises incidentally or colla- 
terally or by way of a ‘side-issue’, Sec- 
tion 7 (iv-A) will not be attracted. On the 
other hand, the learned Standing Counsel 
has contended that the section should be 
literally construed and since the word ‘in- 
volves’ itself is a word of wide import, it 


- must be held to have been advisedly used 


by the legislature connoting its ordinary and 
natural meaning. 


9, I am inclined to agree with the 
above contention of the learned Standing 
Counsel that the word “involving” occurring 
in Section 7 (iv-A) of the Act has to be 
read and construed in the light of the ordi- 
nary dictionary meaning of the verb ‘involve’. 
There is nothing in the context to show nop 
any special reason has been shown why the 
normal rule of construction should be de- 
parted from. Indeed, the legislative history 
and background would also show that the 
legislature deliberately used the expression 
because the word ‘involve’ itself is not a word 
which signifies, nor is normally used as 
signifying something specific, categorical or 
ascertained but is a word which inherently 
carries with it a signification of wide and 
undefined amplitude. I, however, do not 
consider it necessary to deal with this matter 
more fully or further because in my opinion 
the appellant is entitled to succeed on the 
second point. 


10. The Court below has _ treated 
the deed dated 24-10-1945 to be a ‘deed of 
release’ and on that basis has held the 
plaintiff to be liable to pay court-fee under 
Section 7 (iv-A) separately. In my view the 
document is not a deed of release nor it 
secures the property, i. e. the two bungalows. 
According to the plaintiff the bungalows were 
purchased by his father Piarey Lal with joint 
family funds. in his capacity as the Karta of 
the family and they were and throughout re- 
mained coparcenery property. On the other 
hand, the contesting defendants assert that 
Piarey Lal was merely a benamidar for de- 
fendant No. 2, who was the real purchaser 
and had paid the entire consideration from 
her own funds. It is true that the plaintiff’s 
suit for partition of the bungalows cannot 
succeed if it is established that Piarey Lal was 
merely a nominal purchaser, the real pur- 
chaser being defendant No. 2; but if it is not 
established that Piarey Lal was a benamidar 
for defendant No. 2, the document dated 
24-10-1945 will be of no consequence at all. 
Equally, it will be of no consequence if on 
the other hand it is proved that defendant 
No. 2 was the real purchaser and Piarey Lal 
was merely her benamidar. The document 
in question is not a deed of conveyance nor 


1973 


transfers title or any interest in the property 
to defendant No. 2. By it Piarey Lal did 
not release or relinquish any right or claim 
to the property or some interest therein. Such 
a document in pith and substance, evidences 
an admission and acknowledgment and, there- 
fore, may be a valuable piece of evidence, 
but it does not legally secure any property. 
11. A Full Bench of this Court, in 
Smt. Bibbi v. Shugan Chand, AIR 1968 All 
216, has held that a sale-deed is an instru- 
ment “securing property” within the meaning 
of Section 7 (iv-A) and has observed that the 
only sense in which an instrument may be 
regarded as securing immovable property 1s 
that it makes the title thereto or its posses- 
sion and enjoyment safe or certain. It has 
further observed that a sale-deed ‘assures’ in 
the most effective manner the divesting of 
the title of the transferor in a property and 
the vesting of that title in the transferee, 
and where the sale of a property can take 
place only by’ means of a deed it is the sale- 
deed alone ‘that ‘assures’ the extinction „ot 
the transferor’s interest and the acquisition 
of that interest by the transferee. Gangesh- 
war J., who delivered the judgment of the 
Bench, referred to and drew support from— 
1. Kamala Devi v. Sunni Central Board 
of Waqfs, AIR 1949 All 63; 
i 2. J. Balireddi v. Khatipulal Sab, AIR 
1935 Mad 863; : 


3. K. Kutumba Sastri v. Bala Tripura 
Sundaramma, AIR 1939 Mad 642 (FB); 

4. Ram Kumar v. Damodar Das, AIR 
1949 All 535; : 

5. Udai Pratap Gir v. Shanta Devi, 
AIR 1956 All 492. 
in arriving at the conclusion that a sale- 
deed is such an instrument. The learned 
Judges overruled Chief Inspector of Stamps 
v. Jashpal Singh, AIR 1956 All 168 in which 
a contrary view was taken by a Division 
Bench. The instruments considered in these 
cases were either sale-deeds or Wagfnamas 
or wills by means of which ownership or pro- 
prietary title was conveyed or conferred. In 
the instant case, as already indicated the 
deed is not a deed of release nor is it a deed 
of relinquishment; for release or relinquish- 
ment both postulate some right interest or 
claim of the executant in or to the particular 
property which he foregoes or gives up for 
the benefit of the person or persons in whose 
favour he executes the deed. A benamidar 
bas no right title or interest in the property 
of which he is merely nominal owner, the 
real owner being someone else, This is the 
legal position as between: the benamidar and 
the real owner. Therefore, when a benami- 
dar executes a document declaring that he 
is a benamidar for a person, he merely ac- 
knowledges, or admits openly and publicly 
a fact viz., that that person alone acquired 
title, ownership or interest in the property in 
question. He does not release or relinquish 
any title, interest or claim. Legally he had 
none. Such a document, in my opinion, will 
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not come within the mischief of Sec-, 
tion 7 (iv-A) of the Act or the expression, 
“instrument securing property.” I have come; 
across only one reported decision in which 
a deed of release has been held to be “an 
instrument securing money.” In Doraiswami 
Reddiar v. Thangavelu Mudaliar (AIR 1929 
Mad 668), however by the document in 
question the rights of the plaintiffs in a 
partnership and its property had been 
transferred to the defendants for considera- 
tion. The learned Judge, who decided the 
case, was of opinion and, if I may respect- 
fully say so, very rightly, that the docu- 
ment did not materially differ from a sale 
deed. The document, in the instant case is 
not for consideration nor transfers any pro- 
perty nor secures any property. The plaintiff 
therefore could not be held liable to pay any 
court-fee under Section 7 (iv-A). 


12. In view of the above finding the 
third point has become merely academic. 
It need not therefore be decided. I may, 
however, all the same mention that under 
more or less similar circumstances this 
Court in a number of cases has held that 
Court fees would be payable on the con- 
solidated amount of the two reliefs and 
not separately for each relief (See Chief 
Inspector of Stamps v. Suraj Karan (AIR 
1949 All 170); Mt. Jileba v. Mt. Parmesra 
(AIR 1949 All 641); and Suraj Prasad v. 
Jagannath Prasad. AIR 1955 All 319. 

13. In the result the appeal suc- 
ceeds and is allowed. The order of the 
Court below requiring the plaintiff to pay ad- 
ditional court-fee of Rs. 2507.50 is set aside. 
The parties shall bear their own costs. 

Appeal allowed. | 
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Brief Note: — (A) An appellant ap- 
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‘Raja Shantranji Ji 
Umesh Chandra Srivastava, for Appel- 
lant; K. S. Verma Chief Standing Counsel, 
for Cf. Inspr. of Stamps. . 


JUDGMENT:— The only point in this 
appeal is whether the Court-fees paid on the 
memorandum of appeal is sufficient, The 
respondent Lala Ram Kumar had filed a suit 
for recovery of Rs. 3,500/-. The suit was 
- decreed for Rs. 1,750/- and the parties were 
directed to pay and receive costs according 
to their success and failures. The respon- 
dent then appealed and paid court-fee of 
Rs. 1.50 paise on the memorandum of ap- 
peal. An objection was taken before the 
District Judge Bahraich that the court-fees 
paid on the memorandum of appeal was in- 
sufficient. According to the objection the 
ad valorem court-fees should have been paid 
on the amount decreed, that is, Rs. 1750/-. 
The respondent’s contention was that he had 
not contested the amount decreed but had 
only filed the appeal against ‘refusal to pass 
an instalment decree by the trial court. It 
was urged that the appeal could be treated 
as an objection under Section 47, Civil Pro- 
cedure Code on which only a court-fees of 
Rs. 1.50 paise was payable. This contention 
was not accepted by the District Judge and 
he held that ad valorem court-fees should 
have been paid on the memorandum of ap- 
peal, the same being valued at Rs. 1750/-. It 
is against this order that the present appeal 
has been filed. 


2.. The argument of the learned coun- 

sel for the appellant is that court-fees is 

` payable under Article 17 Schedule IX of the 
Court Fees Act, in force in the year 1965 

when the appeal was filed, inasmuch as, ac= 

cording to his submission it was not possible 

to estimate the subject-matter of the appeal 

at a money value. This contention appears 

supported by decision in the case of Deputy 

Commr. Kheri v. Raja Shantranji Ji, AIR 

1940 Oudh 183. It was held in that case 

that where an appeal does not relate to the 

amount for which the decree has been passed 

but to the manner in which the decree can 

be enforced or executed, the appeal falls un- 

der Article 17 (vi), Schedule H, Court Fees 

Act. On facts, which are analogous to the 

facts of the present case, in the case of Smt. 

Sardar Devi v: Nihalkaran (AIR 1961 Raj 

184), similar view was taken by the Rajas- 

. than High Court. In that case the plaintiff- 
appellant had instituted a suit and obtain- 
ed a decree for Rs. 11,500/- principal plus 
interest at a certain rate upto the date of the 
institution of the suit and the date of the 
decree, thereby making a total sum of Rs. 
12,526.43 n.p. Thereafter the decree allowed 
interest to the appellant at 4⁄4% till realisa- 
tion on the principal sum remaining due. 
The decree further allowed payment of the 
amount in instalments. The petitioner ap- 
pealed against the decree granting instal- 
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ments and paid a Court fess of Rs. 10/- only 
treating the memorandum of appeal as fall- 
ing under Schedule H of Article 17 (vi) of 
the Court Fees Act. Objection was taken to 
the Court fees paid and it was urged that 
the appellant was liable to pay Court fees 
at the ad valorem rate on the difference 
between the amount claimed in appeal and 
the amount decreed and also on the differ- 
ence to the appellant between getting his 
money on the date of the decree under ap- 
peal and getting it by instalments as ordered. 
The contention that ad valorem court-fees 
was payable was not accepted and it was ob- 
served that all the appellant suffers is that 
instead of getting the amount due at once 
the payment of the amount is postponed to 
certain periods by the instalments granted. 
In that situation the court held that it is 
difficult to put money value on the relief 
claimed by the appellant and held that 
memorandum of appeal fell under Article 17 
(vi) of Schedule II of the Court-fees Act. 
I am of opinion that in the present case also 
the appellant having questioned the trial 
Court’s refusal to grant instalments this is a 
case where it is difficult to put a money value 
to the subject-matter of the appeal and the 
case was covered by Art. 17 (vi) Schedule I 
of the Court-fees Act. Under Article 17 (vi) 
Schedule If of the Court-fees Act in a suit 
where it is not possible to estimate at a 
money value the subject-matter in dispute 
and which is not otherwise provided for by 
the Act, the court-fees payable is Rs. 10/-. 
The appellant’s contention. that he was liable 
to pay court-fees of Rs. 1.50 paise, the 
memorandum of appeal being treated as an 
objection under Section 47 Code of Civil 
Procedure, is clearly untenable. Therefore, 
while I do not agree with the lower ap- 
pellate court’s view that ad valorem court- 
fees was payable on the entire amount dec- 
reed and hold that it is payable under Arti- 
cle 17 (vi) Schedule H of the Court Fees Act, 
the Court-fees paid appears to be deficient 
even upon that view by Rs. 8.50 paise. 


3. Accordingly, the appeal is partly 
allowed. The order passed by the lower ap- 
pellate court, appealed against, is set asida 
and the appellant is directed to pay the 
deficient court-fees of Rs. 8.50 paise on the 
memorandum of appeal within a month. 
The file of this appeal shall be sent down to 
the court concerned within a week. 

Appeal partly allowed. 
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Sections 100-101 — New Plea — Plea that 
the suit out of which the appeal arose was 
barred by Section 47 of fhe Code amd Sec- 
tion 32, Arbitration Act was allowed to be 
raised since it did not involve amy imvestiga- 
tion on new questions of fact. (ara 6) 


Index Note: — B) Arbitration Act 
(1949), Section 32 — Whether the divergent 
interpretations put upon an award by the 
parties thereto necessarily call for a decision 
upon the effect of the award. {Quaere}. 

(@ara 

Index Notes — (O) Arbitration Act 
(1949), Section 32 — Applicability — Sec- 
tion does not apply to decrees passed under 
Sec. 17 much less to a consent decree pass- 
ed thereunder — (X-Ref: Civil P. C. (1908), 
Section 47.) 

Brief Note: — (C) Where a consent 
decree based on an award is passed and the 
award and decree both are declaratory in 
nature and the rights and liabilities of the 
parties under both of them are only con- 
tingent, a suit for the enforcement of certain 
claims which have accrued subsequent to the 
passing of the decree, even if claims are 
made by virtue of rights declared by the 
decree, is not barred under Section 32 nor 
is it barred under Section 47, Civil P. C. 
Section 47 is not attracted in case of decla- 
ratory decrees. Case law discussed. 

(Paras 7, 8, 9, 10, 
1 , 16) 

Index Note: — (©) Limitation Act 
(1808), Article 106 — Where under the terms 
of an award a firm itself is mot to dissolve 
but some of its partmers are to retire, a suit 
for recovery of certain amounts by the part- 
ners so retired cannot be treated as a suit 
for accomnts against the partmers of a dis- 
solved firm. Article 120 and mot 106 will 
govern the limitation. (Para 17) 

Held, the suit was within limitation. 

i (Para 17) 
Cases Referred: Chronological 
AIR 1965 Pat 427 = 1965 BLIR 635, 
(FB), Awadh Bihari v. Sudarsan Rai 9, 11 
AIR 1963 Punj 387, Mool Chand v. 
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AIR 1961 SC 1077 = (1961) 3 SCR 
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Gupta, for Respondents. 


KIRTY, J.— This appeal by the plain- 
fiffs arises out of Suit No. 203 of 1953 insti- 
tuted on 25th August, 1953. Two reliefs 
were sought by the plaintiffs; one was for 
a decree for Rs. 1,48,532/- with pendente 
lite and future interest at the rate of six pep 
cent per annum, while the other was in res- 
pect of half share of the plaintiffs in certain 
assets. It was prayed that a commissioner be 
appointed for purposes of ascertaining the 
amount due to the plaintiffs in respect of 
such assets. The suit was contested by both 
the defendants and was dismissed in toto by 
the trial Court. 

-2. he material facts briefly are as 
‘follows:— 

The parties to the suit belong to two 
well-known business families of Kanpur, 
They may be described as Singhanias and 
Guptas respectively. Admittedly, the Sing- 
hanias and Guptas for a number of years 
jointly carried on several business enter- 
prises. One of such business enterprises was 
carried on under the name and style of M/s. 
India Supplies—a registered firm of which 
admittedly the two plaintiffs and the two 
defendants were partners. Certain disputes 
having arisen between the Singhanias and 
the Guptas, they agreed to have their dis- 
putes, not only in regard to the affairs of 
M/s. India Supplies but in regard to many 
enterprises as well, settled by arbitration. 
Accordingly, they entered into an arbitra- 
tion agreement referring all the disputes to 
the sole arbitration of Sri Kanhaiya Singh. 
Besides the parties to the suit No. 203 of 
1952, a number of other persons belonging 
to the families of Singhanias and Guptas, 
were also parties to the arbitration agree- 
ment. Admittedly, the abovenamed arbitra- 
tor gave an award dated 18th January, 1944. 
This was a composite award by which the 
disputes regarding each business or enter- 
prises were separately dealt with. It appears 
that an application under Section 17 of the 
Arbitration Act was filed for making the 
award the rule of the Court. It further ap- 
pears that certain objections were filed against 
the award. The application under Sec- 
tion 17 of the Arbitration Act appears to 
have been registered as Original Suit No. 31 
of 1954 in the Court of Civil & Sessions 
Judge, Kanpur. This application was filed on 
Sth May, 1944, It was prayed therein that a 
decree be passed in terms of the award. In 
the proceedings initiated by the application 
under Section 17 of the Arbitration Act, the 
parties appear to have entered into a com- 
promise, and, as a result of this compro- 
mise, the Court ultimately passed a consent 
decree. Although the decree has been term- 
ed as a consent decree, in pith and substance, 
however, it is a decree based on the award 
dated 18-1-1944. We are, however. concerned 
only with that part of the decree which in- 
corporated the award given by the arbitra- 
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tor in respect of M/s. India Supplies. The 
substantial question for decision in this ap- 
peal, apart from legal questions, is the con- 
.Struction of the award. 

3. On the pleadings of the parties, 
the trial court framed a number of issues. 
Out of them, the following only need men- 
tion:— 

1. Whether award between parties dis- 
solved ‘India Supplies’ or directed plaintiffs 
to retire on payment of Rs. 50,000/- and 
other sums? “If so, its effect? 

2. Whether plaintiffs are entitled to 
claims mentioned in Schedule ‘A’ given at 
the foot of the plaint in the light of award? 
If so, effect and amount? 

3. Whether suit is barred by limitation? 

4, On Issue No. 1, the trial court re- 
corded a finding that the firm M/s. India 
Supplies had not been dissolved but by the 
award the plaintiffs were deemed to have re- 
tired from the partnership. The court below, 
however, further held that the effect of re- 
tirement of the plaintiffs was that the firm 
in question was to be deemed to have been 
dissolved with effect from 18-1-1944. On 
Issue No. 2, the Court below held that the 
plaintiffs were not entitled to the amount 
claimed as per Schedule ‘A’. This finding 
was based on the interpretation of the rele- 
vant part of the award. On the third issue, 
the court below held that the suit was barred 


by limitation. It was of the opinion that 


the firm M/s. India Supplies stood dissolved 
on 17th January, 1944 and the suit, having 
been filed beyond the period of three years 
from the date, was barred by Article 106 of 
the Limitation Act, 1908. The correctness of 
the findings of the court below has been 
questioned by the learned counsel for the 
appellants, except that part of the finding by 
which it was held that under the award, the 
plaintiffs must be deemed to have retired 
from the firm. 


5. On behalf of the respondents, two 


hew questions were raised one was that the 
suit itself was barred by Section 47 of the 
Code of Civil Procedure and therefore, was 
not maintainable, and the second question 
was that the suit was barred by Section 32 
of the Arbitration Act. We propose to deal 
with these questions first because if any of 
the two objections is upheld, the appeal must 
be dismissed. : - 


6. On behalf of the appellants, how- 
ever, it was urged that the respondents who 
had every right and opportunity to defend 
the suit and.to raise by way of defence 
possible pleas legally open to them had not 
pleaded that the suit was barred by Section 47 
of the Code of ‘Civil Procedure or by Sec- 

tion 32 of the Arbitration Act. Therefore, 
it was contended that the respondents should 
not be permitted at the stage of the appeal 
to raise new pleas of defence. Upon a seru- 
tiny of the written statement and the order- 
sheet, we find that neither of the two above- 
mentioned pleas was taken by the defendants 
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in the trial court. There is thus some force 


in the objection of the learned counsel for 
the appellants that the respondents should 


` not be permitted to raise new pleas at the 


appellate stage. It may, however, be men- 
tioned that the aforesaid pleas do not ac- 
tually involve any investigation on new ques- 
tions of fact. The parties admittedly were 
partners of M/s. India Supplies. ‘There is 
no dispute between them that the shares of 
the plaintiffs was half and those of defen- 
dants was half in the firm. There is no dis- 
pute either that the parties had appointed 
Sri Kanhaiya Singh as the sole arbitrator to 
settle the entire dispute between them in re- 
gard to the affairs of M/s. India Supplies. It 
is also not disputed that the said arbitrator 
gave an award dated 18-1-1944 and further 
that on the basis of that award the court 
ultimately passed a decree which, though 
termed as a consent decree, incorporated the 
relevant award. In fact, the plaintiffs them- 
selves in their plaint stated that the arbitra- 
tor gave an award dated 18-1-1944 which 
became the rule of the court on 2-1-1945. 
Under these circumstances, we do not see any 
valid reason not to entertain the above men- 
tioned -objections’ raised by the learned 
counsel for the respondents. 


7. We will first take up the question 


whether the suit instituted by the plaintiffs - 


was barred by Section 32 of the Arbitration 
Act. The answer of the learned counsel for 
the plaintiff appellants to the objection rais- 
ed on behalf of the respondents is that Sec- 
tion 32 of the Arbitration Act in terms does 
not apply to the case. Section 32 reads: 


“Notwithstanding any law for the time 
being in force, no suit shall lie on any ground 
whatsoever for a decision upon the existence, 
effect or validity of an arbitration agreement 
or award, nor shall any arbitration agreement 
or award be set aside, amended, modified op 
in any way affected otherwise than as pro- 
vided in this Act.” 

It was urged that the instant suit was not 
one for the decision upon the existence, ef- 
fect or validity of the arbitration agreement 
or the award made by the arbitrator.. The 
submission was that Section 32 applies only 
to arbitration agreements or awards. It does 
not apply to any decree passed in terms of 
the award under Section 17 of the Arbitra- 
tion Act, farless to a consent decree, passed 
even though, in proceedings under Section 17 
of the -Arbitration Act. It was further sub- 
mitted that. the suit really did not call for 
any decision as to the existence, effect or 
validity of an award. The existence of the 
award was admitted as between the parties. 
The validity of the award was not question- 
ed by any party. It is true that each party 
was putting its own interpretation on a cer- 
tain provision made in the award, but the 
suit did not, in reality, according to the 
learned counsel for the appellants, call fop 
a decision upon the effect of the award. On 
the question as to whether the divergent ial 
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terpretations put upon the award by the par- 
ties necessarily call for a decision upon the 
effect of the award, we do not desire to 
express any final opinion. The question 
does not appear to be completely free from 
doubt, but the argument that Section 32 of 
the Arbitration Act does not apply to dec- 
rees passed under Section 17 of the Arbitra- 
tion Act, and muchless to a consent decree 
passed in proceedings under Section 17, ap- 
pears to us to be well-founded and also 
directly supported by a decision of the Pun- 
jab High Court. In Mool Chand v. Tola 
Ram, AIR 1963 Punj 387, the Court had 
to consider objections to’ the maintainability 
of the suit both under Section 47 of the 
Code of Civil Procedure and Section 32 of 
the Arbitration Act as well. The learned 
Judge in dealing with the objection based on 
Section 38 of the Arbitration Act observed 
as follows:— 


“The contention of the learned counsel 
for the respondent, however, was that the suit 
to recover the amount in question is virtually 
a suit to enforce the award and, therefore, 
such a suit is barred under Section 32 of 
the Indian Arbitration Act. I am unable to, 

. agree with this contention. The award merg- 
ed into the decree and it was the decree 


which had to be executed and the decree as - 


already shown, in the very nature of things, 
. being declaratory, could not be executed. It 
cannot be held in the circumstances that the 
award dealt with the matter covered by the 
suit. Moreover, it could not deal with that 
matter inasmuch as the liability was contin- 
gent and may never have arisen. In this 
view of the matter, the contention based on 
Section 32 of the Arbitration Act must be 
repelled.” i 


The above observations aptly apply to the 
instant case. As will be later shown, the 
award and the decree based on the award 
were both essentially declaratory in nature. 
Besides, in the instant case also, the rights 
and liabilities of the parties under the award 
and the decree both were only contingent. 
That is to say, nobody could claim ex facie 
on the basis of either of them that any 
amount was due to or by any party. It 
could only be determined or found out when 
certain acts were performed and certain 
events took place. Sri Jagdish Swarup, 
learned counsel for the appellants, in support 
of his contention that Section 32 of the Arbi- 
tration Act was not applicable to the case 
also relied on the decision of the Supreme 
Court in Kashinathsa Yamosa v. Narasingsa 
Bhaskarsa, AIR 1961 SC 1077. On the 
basis of this decision, it was urged that the 
suit essentially was based on events which 
had taken place subsequent to the award in 
question and that, therefore, Section 32 
would not be applicable. In the Supreme 
Court case, the question was whether a cer- 
tain plea taken by the defendant was bar- 
red by Section 32 and dealing with this ques- 
tion it was observed that where an award 
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made in arbitration out of the court is ac- 
cepted by the parties and is acted upon 
voluntarily and a suit is thereafter sought to 
be filed by one of the parties ignoring the 
acts done in pursuance of the acceptance of 
the award, the defence that the suit is not 
maintainable is not founded on the plea that 
there is an award which bars the suit but 
that the parties have by mutual agreement 
settied the dispute, and that the agreement 
and the subsequent follow up acts of the 
parties are binding. It was further observed 
that by setting up a defence in the case 
that there has been a division of the property 
and the parties have entered into possession 
of the properties allotted, the defendant No, 
1 was not seeking to obtain a decision upon 
the existence, effect or validity of an award. 
He is merely seeking to set up a plea that 
the property was divided by the consent of 
parties. Such a plea is not precluded by 
anything contained in the Arbitration Act. 

8. The learned counsel submitted 
that having regard to the facts and circum- 
stances of the instant case, the observations 
made by the Supreme Court with reference 
to the plea of defendant No. 1 would be 
squarely applicable. The submission, in our 
opinion, supports the contention that the 
instant suit was not barred by Section 32 of 
the Arbitration Act. We have, therefore, no 
hesitation in repelling the contention of the 
learned counsel for the respondents that the 
suit was barred by Section 32 of the Arbi- 
tration Act. 


9. Coming now to Section 47 of the 
Code of Civil Procedure, the argument of 
the learned counsel for the respondents may 
briefly be stated thus: 


“The reliefs claimed in the suit essentially 
related to matters of execution of the decree 
dated 2-1-1945 and, therefore, it was barred 
by sub-section (1) of Section 47 of the Code 
of Civil Procedure. Further the suit which 
was so barred should not be permitted to be 
converted into or be treated as an execution 
application. It was urged that in considering 
whether a suit should be permitted to be 
converted into an execution apnlication in 
pursuance of the provisions of sub-s. (1) of 
S. 47 of the Code of Civil Procedure, the 
court must necessarily have regard to two 
conditions—one condition is whether the suit 
on the date of its: institution, if treated as 
an execution application would be within the 
period of limitation for filing an applica- 
tion for the execution of the decree in ques- 
tion, and the second condition is that the 
court must consider where (whether?) it had 
jurisdiction to entertain any such execution 
application, that is to say, whether. in res- 
pect of the decree in question, the court 
would be the executing court.” 


In support of these contentions the learned 
counsel placed reliance on Sasi Sekhareshwar 
v. Lalit Mohan, AIR 1925 PC 34 and Awadh 
Bihari v. Sudarsan Rai, AIR 1965 Pat 427 
(FB). The learned counsel further relied on 
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Jai Narain Ram Lundia v. Kedar Nath, AIR 
1955 SC 359 and Murari Lal v. L. Debi 
Saran, AIR 1956 All 555. We shall very 
briefly refer to the aforesaid rulings because, 
in our opinion, Section 47 itself is not at- 
tracted in cases of the declaratory decrees as 
has been contended by the learned counsel 
for the appellants. 


10. In AIR 1925 PC 34 (supra), the 
arbitrator had in his award allotted therein 
villages to one party and certain other vil- 
lages to the other party. The suit in ques- 
tion was filed by one of the parties for pos- 
session of some of the villages allotted to 
him under the award. It was held that the 
suit was not maintainable. Here, however, 
the decree as well as the award both were 
not executable as such. They were declara- 
tory in nature and, the provisions, in respect 
of the rights and liabilities were merely con- 
tingent. 


14. In AIR 1965 Pat 427 (supra), 
the question was whether the representative 
of a person, who was a party to a suit but 
died before the decree without being substi- 
tuted by his legal representatives, is compe- 
tent to raise questions about the execution; 
discharge and satisfaction of the decree under 
Section 47 of the Code of Civil Procedure. 
In paragraph 10 of the judgment, it was ob- 
served:— , 

“The Executing Court has been given 
exclusive jurisdiction under Section 47 as to 
all matters relating to the execution of a 
decree and as a general rule a separate suit 
has been barred.” 

It was further observed:— 

“Where the interests of any person, 
who was not a party to the suit or his re- 
presentative, got involved in the question 
that comes before a Court under Section 47, 
the proceedings can be converted into a suit 
as provided in sub-section (2) and all rele- 
vant matters will be decided in the suit.” 
On the basis of the said observation and 
certain other observations, it was contended 


that once a decree has been passed a subse-. 


quent suit will be barred by Section 47 be- 
cause all questions relating to execution, dis- 
charge and satisfaction of the decree must 
be agitated before and decided by the exe- 
cuting court. The argument however, as- 
sumes that there was an executable decree. 


12. In AIR 1956 SC 359 (supra), the 
appeal which came up before the Supreme 
Court had arisen out of certain execution 
proceedings. The question was one of inter- 
pretation of a decree for specific perform- 
ance which had been granted upon certain 
terms and conditions. It appears that in the 
executing court objections were raised to the 
effect that the execution proceedings were not 
maintainable because the controversy which 

- had arisen did not relate to execution, dis- 
charge and satisfaction of the decree. The 
Supreme Court, however, held that: 


“It is a matter distinctly relating to the 
execution, discharge and satisfaction of the 
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decree and so, under Section 47, Civil Pro- 
cedure Code, it can only be determined by 
the Court executing the decree.” 

There is nothing in this case which directly 
or indirectly has any bearing on the question 
before us. In deciding whether remedy can 
be had only by way of execution or whether 
a separate suit would lie, the court in such 
case, to our mind, has to decide these ques- 
tions with reference to the facts and circum- 
stances of that case and in the light of the 
particular decree. In AIR 1956 All 555 
(supra) also there is nothing in particular 
which can be considered to be relevant to the 
mate which we have been called upon to 
ecide, 


13. To maintain a valid objection 
under Section 47, Civil Procedure Code, it 
must be shown that there is or was a decree 
capable of execution. If a decree is not 
capable of execution, no question of its exe- 
cution can arise. ‘Therefore, Section 47 of 
the Code of Civil Procedure cannot bar a 
suit for the enforcement of certain claims 
which have accrued subsequent to the passing 
of the decree even though by virtue of rights 
declared by the decree. On behalf of the 
appellants, it was contended by the learned 
counsel that in the instant case, the decree 
dated 2-1-1945, based on the award dated 
18-1-1944, declared the rights of the parties 
in regard to certain disputes but it did not 
by itself entitle any party to receive any 
amount from the other party. Essentially, 
therefore, according to the learned counsel, 
it was a declaratory decree. In support of 
this contention, the learned counsel relied 
upon the following, passage occurring in 
paragraph 1610 of ‘Halsbury’s Laws of Eng- 
pad Thid Edition, Volume 22 at pages 746 
an :— 


“Judgments and orders are usually deter- 
minations of rights in the actual circumstan- 
ces of which the court has cognizance, and 
give some particular relief capable of being 
enforced. It is, however, sometimes conve- 
nient to obtain a judicial decision upon a 
state of facts which has not yet arisen, or a 
declaration of the rights of a party without 
any reference to their enforcement.” 
According to the learned counsel, the instant 
case comes within the ambit of the commen- 
tary noted above. The learned counsel in 
this connection also relied upon the follow- 
ing observations of the Judicial Committee 
in ‘Gopinarain Khanna v. Babu Bansidhar, 
(1905) 32 Ind App 123 at p. 133 (PC):— 


“Even if that were not so, their Lord- 
ships fail to see how the respective rights of 
Gaya Prasad, as owner of the first mortgage 
and half owner of the second mortgage, and 
the respondent as owner of the other moiety 
of the second mortgage, could have been 
worked out without additions to the decree 
which the court in executing the decree had 
no power to make. They are, therefore, of 
opinion that a new decree was required for 
the purpose, and Section 244 of the Civil 
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Procedure Code was not a bar to the pre- 
sent suit.” 

Section 244 of the old Code corresponds 
to Section 47 of the Code of 1908. It was 
urged that a new decree was necessary be 
cause the decree dated 2-1-1945 did not re 
main intact nor was it capable of being en- 
forced as such. It was further urged that 
the decree neither was nor legally could be 
treated as a preliminary decree as was con- 
tended by the learned counsel for the res: 
pondents. The learned counsel further relied 
upon the decision of a Division Bench of the 
Madras High Court in Brahmandam Venkas 
ta Lakshmi Narayana Row v. A. Venkayya, 
AIR 1919 Mad 63. In this case, the learned 
Judges observed:— 

“For that section to apply, the question 
raised in the second suit should relate to the 
execution, discharge or Satisfaction of the 
previous decree and that the relief claimed 
must be such as could be obtained by exes 
cution proceedings. That depends on the 
terms of the decree.” : 

The learned Judges then observed:— ; 

“The question is really concluded by the 
ruling of the Privy Council in (1905) 32 Ind 
App 123 (PC).” 

We also agree with the observations made by 
learned Judges of the Madras High Court. 
The question whether the bar of Section 47 
of the Code of Civil Procedure would apply 
or not, has ultimately to be decided with re 
ference to the terms of the decree and upon 
the finding on the question whether the dec- 
Tee could be enforced in execution proceed 


ings. 

14. Let us now examine the relevant 
terms of the decree. The relevant part of 
ne decree incorporating the award runs 
thus:— 

“I hold and award that from this date 
the partnership of the First Party therein 
that is of Lala Kailashpat and Sm. Pushpa- 
wati Devi who are partners to the extent of 
four annas each in the rupee in the said firm 
shall cease and determine and they shall be 
deemed to have retired and withdrawn 
therefrom. The remaining partners Lala 
Ramgopal Gupta and Shrimati Ram Janki 
Devi shall be entitled to carry on and conti- 
nue the said business in the same name or in 
partnership with any other person or persons 
as they may think fit. A balance-sheet, and 
profit and loss account and an account show- 
ing the amount payable by or to the retiring 
partners on the footing of such accounts as 
of this date, namely, the 18th January, 1944 
(excluding pending contracts and goodwill 
for which a provision is made hereafter) shall 
be prepared with all possible despatch and 
audited by Mr. G. P. Kapadia Auditor of 
Bombay and the accounts when so audited 
shall. be deemed to be final and the amount 
payable after settlement of E. P. T. and I. T. 
Liability as settled by the I. T. O. in the 
first instance and payment thereof shall be 
paid by the partners liable according to such 
accounts.” 


4973 All/21, VII G-11 
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Admittedly, the parties to the suit were part- 
ners of the firm M/s. India Supplies. Admit- 
tedly also disputes had arisen between them. 
It is, however, not known what the disputes 
actually were. The arbitration agreement, 
however, was comprehensive enough to in- 
clude dispute of each and every kind which 
had actually arisen or which were apprehend- 
ed to arise in connection with the business 
and the affairs of the firm. The arbitrator 
declared that the two plaintiffs must be 
deemed to have retired and withdrawn from 
the partnership. He further declared that 
the other two partners shall be entitled to 
carry on and continue the business of the firm 
in the same name. Therefore, there was no 
dissolution of the firm and the plaintiffs were 
not entitled to any relief or remedy as mem- 
bers of a dissolved firm. They were part- 
ners who had retired, and in that capacity 
they might have been entitled to certain 
rights and might equally have been subject 
to certain liabilities under the provisions of 
the partnership Act. By the award, however, 
the parties concerned were not relegated to 
their rights and liabilities under the partner- 
Ship Act. The arbitrator directed balance- 
sheet and profit and loss account to be pre- 
pared as on 18th Jan., 1944, showing the 
amount payable by orto the retiring partners. 
The award did not mention as to who was to 
prepare the accounts or the balance-sheet 
and profit and loss account. The award, 
however, contained a clear provision that 
the balance-sheet and profit and loss account 
prepared in accordance with the directions 
given in the award shall be audited by Mr. 
G. P. Kapadia, Auditor of Bombay. No al- 
ternative was provided in regard to the audit- 
ing of the accounts. It is not known whether 
Mr. Kapadia was nominated by all the 
parties or it was the arbitrator who had 
selected and, nominated by name Mr. G. P. 
Kapadia. Having regard to these terms in 
the award, it was contended that the award 
which was incorporated in the decree could 
not possibly be treated to be a preliminary 
decree. It was further contended that as- 
suming that any party concerned could ap- 
proach the court to have the necessary 
balance-sheet and profit and loss account pre- 
pared either by appointment of a commis- 
sioner or otherwise, the court could not 
possibly have any power or jurisdiction to 
alter the award and the decree by getting 
the balance sheet and profit and loss ac- 
count so prepared, audited by any auditor 
other than Mr. Kapadia. It was also con- 
tended that the court could have no power 
to compel Mr. Kapadia to audit the balance- 
sheet and profit and loss account either pre- 
pared by the parties or any party or pre- 
pared under the orders of the Court. If the 
court were to get it audited by some audi- 
tor, the court would be modifying the 
decree and the award itself. In the circum- 
Stances, the contention of the learned coun- 
sel was that the decree could only be treat- 
ed to be a declaratory decree. Therefore, 
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Section 47 of the Code of Civil Procedure 
would not apply. 


15. It was further contended that in 
cases of arbitration without intervention of 
the court, the jurisdiction of the court to pass 
a decree arises only under Section 17 of the 
Arbitration Act. Independently, of that sec- 
tion the court has no jurisdiction to pass a 
decree incorporating therein the award. 
Therefore, under Section 17 of the Arbitra- 
tion Act, the court has no jurisdiction or 
tight to pass any decree so as to modify the 
terms of the award. If the court is incompe- 
tent to do so, it certainly cannot have any 
larger power when executing the decree. 
These contentions ‘go a long way to support 
the submission that Section 47 of the Code 
of Civil Procedure could not be a bar to the 
institution of the suit or its hearing by the 
court below. 


16. There is another reason why, to 
four mind, the objections based on under 
Section 47 of the Code of Civil Procedure 
and Section 32 of the Arbitration Act can- 
not be upheld. As would be presently shown, 
the parties themselves had made certain de- 
partures from the terms and conditions of 
the award. Ex. 16 is a notice dated 15th 
September, 1950 sent- on behalf of the de- 
fendants by Sri Devendra Swarup, Advo- 
cate. In this notice, it was stated that the 
firm M/s. India Supplies was dissolved with 
effect from 18th January, 1944 by an award 
which, after some amendment was made a 
rule of the court on 2nd January, 1945 and 
that the award provided that amount due 
from one partner to another shall be paid 
after settlement of the E. P. T. liabilities as 
settled by the Income-tax Officer. It was 
further mentioned that the tax liabilities for 
the period in question were settled on 29-1- 
1949 and that after settlement of the tax liabi- 
lities a sum of Rs. 2,36,438-9-0 besides inte- 
rest was due from the plaintiffs in respect of 
the partnership account as per statement en- 
closed with the notice and that the plaintiffs 
were liable to pay the same. The statement 
of accounts enclosed with the said notice was 
not the statement. of accounts, prepared as 
directed by the arbitrator in the award. Ad- 
mittedly, the statement of accounts enclosed 
with Ex. 16, or other accounts which are on 
the record, had not been at any time 
audited by Mr. Kapadia. This fact assumes 
importance because although reference was 
made in the notice, Ex. 16, to the decree 
passed on the basis of the award, yet it was 
nowhere stated therein that the balance- 
sheet and profit and’ loss account had been 
prepared and got audited by Mr. Kapadia 
as directed by the arbitrator. It is therefore, 
clear that although the defendants were mak- 
ing a demand for payment of a definite 
amount from the plaintiffs on the basis of 
certain terms of the award yet they could 
not claim the amount in strict conformity 
with the terms of the award itself. If this 
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was the attitude and position adopted by the 
defendants, the attitude and position taken by 
the plaintiffs were not different. This will 
be clear from the reply given by the plaintiffs 
to the notice Ex. 16. The reply individually 
given by the plaintiffs are Exs. 19 and 20, 
both dated 31st October, 1950. In these re- 
plies, it was stated that it was not possible 
to verify the claims made by the defendants 
until and unless the plaintiffs received from 
the defendants the balance-sheet and profit 
and loss accounts of the firm for the periods 
ended 30th June, 1941, 30th June, 1942, 30th 
June, 1943 and 17th January, 1944 and copies 
of the income tax assessments for certain 
years and copies of E. P. T. assessments for 
certain periods. In these replies, no refer- 
ence was made to the award on the decree 
nor was it stated or asserted that until and 
unless the balance-sheet and profit and loss 
account were prepared and got audited by 
Mr. Kapadia as provided in the award, the 
defendants had no right to claim anything 
from the plaintiffs. It thus appears to us that 
the parties themselves were willing and had 
in fact made certain departures from the 
terms and conditions of the award and the 
decree which incorporated the award. It 
appears that the notice Ex. 16 demanding 
payment of Rs. 2,36,438-9-0 was made on 
the basis of certain pre-existing statements 
of accounts, after making adjustments on 
the basis of the assessment order dated 29th 
January, 1949 under the Excess Profits Tax 
Act. The relevant assessment order is on 
the record and is Ex. 42. There is no dis- 
pute that an appeal was Meta against 
this assessment and that the appellate Tri- 
bunal by their order. dated 12th November, 
1952 (vide Ex. 52) very substantially allow- 
ed the appeal, with the result that the tax 
liability of the firm was reduced to an in- 
significant amount. After the allowing of 
the appeal by the appellate Tribunal, the 
plaintiffs in their turn, sent notices to the 
defendants demanding payment of certain 
sums from them. These notices are Exts. 
27 and 28. They are dated 6th June, 1953. 
In these documents some reference was 
made to the award dated 18-1-1944. It was 
then stated that on the basis of the balance- 
sheet sent by the defendants through their 
counsel, a sum of Rs. 1,28,420/- was due to 
the plaintiffs from the defendants. There is 
no controversy that this sum of Rs. 1,28,420/- 
was claimed on the basis of the order of the 
appellate Tribunal dated 12th November, 
1952 (Ext. 52). Exts. 27 and 28, therefore, 
clearly show that on their part, the plaintiffs 
themselves were also not insisting upon 
strict compliance of the terms of the award 
in the matter of preparation of balance- 
sheet and profit and loss account as on 18- 
1-1944 and auditing of the same by- Mr. 
Kapadia of Bombay. The notices exchang- 
ed by the parties also show that there was 
no controversy in regard to the accuracy or 
correctness of the statements of accounts, 


the details of which are to be found in 
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Exts. A-13 to A-15. In these circumstances, 
it is not possible to hold that the- plaintiffs 
were seeking to recover the amount claimed 
solely on the basis of the award and the 
decree dated 2-1-1945. They certainly found- 
ed their claim on the declaration of rights 
contained in the award and the decree. They 
also founded their claim on the basis of 
certain directions contained in the , award, 
but, essentially, in respect of certain mat- 
ters, a departure was made by the parties 
themselves. It is, therefore, not possible to 
hold that the plaintiffs’ could realise 
amount claimed by them by executing the 
decree dated 2-1-1945 and that that was their 
only remedy. We are, therefore, clearly of 
the opinion that the suit was not barred by 
Section 47 of the Code of Civil Procedure. 
47. The only important legal ques~ 
tion now left is whether the suit was barred 
by limitation as held by the Court below. 
We have already mentioned that the Court 
below at one place held that the firm had 
not dissolved but the plaintiffs had retired 
therefrom. At another place, a me 
arre 
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be treated as a simple suit for recovery of] 
specific sum of money and three years" 
period of limitation applicable to such suits, 
were to be held to be applicable to the suit, 
on a correct interpretation of the award, the 
relevant date would be 12-11-1952 when the 
Appellate Tribunal decided the appeal 
whereby the tax liability was reduced very 
substantially and that the plaintiffs for the 
first time were in a position to find out whe- 
ther and how much amount was due to them 
from the defendants. this basis also, the 
suit was well within limitation. 

18. The only other question which 
now remains for determination is as to the 
interpretation of the following part of the 
award:— = 

“A balance-sheet and profit and loss 
account and an account showing the amount 
payable by or to the retiring partners on 
the footing of such accounts as of this dats, 
namely, the 18th January, 1944........ ascncee 
Shall be prapared and the payable 
after settlement of E. P. T. and I. T. Liabi- 
lity. as settled by the 1. T. O. in the first ine 
stance and payment thereof shall be paid by 
the partners liable according to such ace 
counts.” ` 


According to the defendants, the question 
whether any party was liable to pay to any 
other party any amount and if so what 
amount had to be determined only on the 
basis of adjustments made in pursuance of 
the assessment orders passed by the Income- 
tax Officer for the first time. That wae the 
only event, according to the learned coun- 
sel, contemplated and . provided for by the 
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‘arbitrator and that. subsequent events, if any 


were wholly irrelevant and could not be 
legally taken into consideration. This con- 
tention is based upon a literal and stric 
construction of the underlined portion of tha 
award noted above. On the other hand, 
according to the appellants, the words “isi 
the first instance” occurring after the letiers 
L T. O” did not carry any special signi 
ficance and that the real intention of ‘he 
arbitrator could only have been and was 
that the rights and liabilities of the parties 
inter se shall be determined after the assess- 
ment proceedings finally terminated, The 
learned counsel also suggested that i ihe 


words “in the first instance” were to bs 
transposed and placed immediately after the 
word “and” and before the wo “amount 


payable”, the intention of the arbitrato? 
would be quite clear. It was further urged 
that there did not exist any cogent or valid 
reason why the arbitrator should have de- 
cided that for the fixation of the. rights. and 
liabilities of the parties, the relevant order 
would be the assessment order passed by the 
Income-tax Officer only. It was submitted 
that the liability would be that of the firm 
and thus the burden of the same had to be 
shared by all the partners and not by any 

vit partner or particulas partners. If 
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that were the position, there could not have 
been any reason why the arbitrator should 
have directed rights and liabilities of the 
parties to be determined with reference to 
the order of the Income-tax Officer only. 
Jt was further urged that if the interpreta- 
tion suggested by the defendants were to be 
accepted, it would result in unjust enrich- 
ment of the defendants at the expense of 
-the plaintiffs. It was also contended that if 
the relevant portion of the award was cap- 
able of two interpretations, then that inter- 
pretation which advances the cause of jus- 
tice should be accepted and the interpreta- 
tion which would entail injustice should be 
Tejected. We must confess that the langu- 
age used by the arbitrator is far from happy 
and that construing the relevant part of the 
award is not an easy task nor can the mat- 
ter be treated to be absolutely free from 
doubt. We have, however, given our anzi- 
ous consideration to the matter as a whole 
and find ourselves in agreement with the 
inlerpretation suggested by the learned coun- 
sel for the appellants. We, therefore, hold 
that the plaintiffs, as claimed by them, were 
entitled to have adjustments made on the 
basis of the order of the Appellate Tribunal 
dated 12-11-1952 and that the contention 
of the respondents that the relevant orden 
for purposes of adjustment was the order 
of the Income-tax Officer is not tenable. We 
have already mentioned that there is no con- 
troversy in regard to the correctness of the 
statement of accounts nor was it urged be- 
fore us that on the basis of the said ac- 
counts, the plaintiffs would not be entitled 
to receive from the defendants the sum of 
Rs. 1,48,582/-, after making adjustments on 
the basis of the order of the Appellate Tri- 
bunal dated 12-11-1952. A feeble attempt 
however was made on behalf of the respon- 
dents to canvass that the account did not 
disclose the true state of affairs and that the 
entries in regard to depreciation were paper 
entries only. There is, however, no factual 
basis nor cogent foundation for such con- 
tention. The accounts were prepared as ad- 
mitted by defendants’ witness Sri S. N. 
Kapoor, under the supervision of respondent 
No. 1 himself. They were signed by him as 
‘Managing Partner’. On the basis of the 
same accounts, the defendants themselves 
had given a notice to the plaintiffs (vide 
Ex. 16) demanding payment of Rupees 
2,36,438-9-0. Besides, the defendants did not 
adduce necessary and adequate evidence to 
prove any such plea. The plaintiffs, therefore, 
must be held to be entitled to a decree for 
this sum. g 
19. In regard to the second relief, 
we are not satisfied at all that the suit was 
maintainable for that relief or that the plain- 
tifis were entitled to get that relief. From 
a perusal of the award and the decree dated 
9-1-1945, it will be clear that the entire claim 
of the plaintiffs in the assets of the firm 
had been finally decided by the arbitraton 
himself and in lieu of such claim, the de- 
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fendants, as directed by the arbitrator, had 
actually paid a sum of Rs. 50,000/-. This 
amount, in fact, was paid before the mak- 
ing of the award itself. The plaintiffs’ suit 
for the second relief, therefore, was liable to 
be and was rightly dismissed. 

20. For the reasons stated above, 
the appeal is partly allowed and the decree 
of the court below is modified. The plain- 
tiffs’ suit for recovery of Rs. 1,48,582/- is 
decreed with pendente lite and future inte- 
rest at the rate of 3 per cent, per annum. 
Having regard to the circumstances of the 
case, we direct the parties to bear their own 


costs throughout. 
` Appeal partly allowed. 
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_, Sri Tej Chaddha, Appellant v. Smt, 

Sideshwari and another, Respondents. 

Ex. Second Appeal No. 1667 of 1972, DJ- 
14-3-1973, against judgment and order of 
P. N. Dubey, ist Temporary Civil and S. J, 
Kanpur, D/- 8-5-1972. 

Index Note:— (A) U. P. (Temporary) 
Control of Rent and Eviction Act (3 of 
4947), Section 3 — In a suit for ejectment 
of a tenant a compromise decree can be 
validiy passed, under Order 23, Rule 3, Civil 
P. C. (&-Ref:— Civil P. C. (1998), Order 
23, Rule 3)'— (X-Ref:— Contract Act 
(2872), Section 23). 

_ Brief Note:— (A) The language of Sec- 
tion 3 does not prohibit the passing of a 
decree in terms of a compromise within the 
meaning of Order 23, Rule 3, Civil P. C. 
even if one of the grounds mentioned in 
Section 3 are not found in the compromise. 
The section only lays down under what cite 
cumstances a suit for eviction can be filed, 

AIR 1971 SC 2213, Distinguished. 
> (Paras 5, 6, 11) 

The protection given to the tenant by 
Section 3 being for his benefit could be 
given up by him. The compromise entered 
into between the parties is not illegal op 
against the public policy. The decree pass- 
ed on the basis of the compromise is not 
against the provisions of Section 3 and is 
not void. (Paras 12, 13, 14, 15) 
Cases Referred: Chronological Parag 
AIR 1972 Madh Pra 106 = 1972 Jab 

LJ 251, Smt. Chandan Bai v. Surjan 10 
AIR 1971 SC 2213 = (1971) 3 SCR 

693, Lachoo Mal v. Radhyeshyam 11, 13 
1971 All LJ 79 = ILR (1971) 1 All 

306, a Agyan Singh v. Murlidhar 


Agarw 
AIR 1970 SC 838 = (1969) 2 SCR 
1048, Smt. Kaushalya Devi v. K. L. 


Bansal 4, 10 
1958 All LJ 640, Kanhaiya Lal v. 
Umrarosingh 4,8 
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S. N. Varma, for Appellant; H. S. Joshi, 
for Respondents. 

JUDGMENT :— This is a judgment- 
debtor’s appeal arising out of the judgment 
dated 8-5-1972 of the Ist Temporary Civil 
and Sessions Judge, Kanpur, confirming the 
order dated 18-12-1971 of the | Execution 
Court (Munsif City), Kanpur, rejecting the 
appellant’s objections under Section 47 of 
the Code of Civil -Procedure. 

2. The respondents (decree-holders) 
filed a suit (No. 357 of 1962) under Section 
3 @ (a) of the U. P. (Temporary) Control 
of Rent & Eviction Act, 1947 (U. P. Act 
No. Il of 1947) (hereinafter referred to as 
the Act) for the ejectment of. the appellant 
who, admittedly, was the tenant of the res- 
pondents of the premises in suit. After 
jssues had been framed in the suit, the par- 
ties entered into a compromise and under 
Order XXIII, Rule 3 of the Code of Civil 
Procedure the decree in question was passed 
on 7-1-1966 in terms of the compromise. 
Under the compromise the parties agreed 
that the judgment-debtor (appellant) will 
vacate the premises by 31st of December, 
1970 and that till then the judgment-debtor 
shall pay Rs. 125/- per month as damages 
for occupying the premises. If the judg- 
ment-debtor failed to vacate the premises 
by the 31st of December, 1970, the decree- 
holders will have a right to execute the dec- 
ree and get the judgment-debtor evicted. 


3. It was argued on behalf of the 
appellant that the decree passed in accord- 
ance with the compromise was a nullity as 
in view of the provisions of Section 3 of the 
Act, the court disposing of the suit could 
not pass the decree for eviction of the ap- 
pellant unless it was satisfied that one or 
more of the grounds mentioned in Section 3 
of the Act had been made out. In other 
words, according to the appellant, in a suit 
filed under Section 3 of the Act the court 
Geciding the suit could pass a decree only 
on merits after deciding the issues framed, 
on one or more of the grounds enumerated 
in Section 3 and not in accordance with a 
compromise entered into between the parties 
by applying the provisions of Order XXIII, 
Rule 3 of the Code of Civil Procedure un- 
less under the compromise the tenant ad- 
mitted one or more of the grounds enume- 
rated in Section 3 of the Act alleged in the 
plaint by the plaintiff. 

4, The learned counsel for the judg- 
ment-debtor-appellant in support of this con- 
tention mainly placed reliance on the ob- 
servations made by this Court in Kanhaiya 
Lal v. Umraro Singh, 1958 All LJ 640 and 
Ram Agyan Singh v. Murlidhar Agarwal, 
1971 All LJ 79. The attention of the Court 
was also drawn to the observations made 
by the Supreme Court in Smt. Kaushalya 
Devi v. K. L. Bansal, AIR 1970 SC 838. 

5. On the other hand, it was argu- 
ed on behalf of the decree-holders-respon- 
dents that there is nothing in the language 
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of Section 3 of the Act to show that under 


it a court deciding a suit under Section 3 
of the Act was prohibited from passing a 
decree in terms of a compromise within the 
meaning of Order XXIII, Rule 3 of the 
Code of Civil Procedure as was done in this 
case. 

6. After carefully hearing the learn- 
ed counsel for the parties and going through 
the rulings cited I find myself in agreement 
with the contention put forward on behalf 
of the respondents and see no force in this 
appeal. 

7. It may be mentioned that in nei- 
ther of the two cases decided by Division 
Benches of this Court the question as to 
whether Section 3 of the Act bars passing 
a decree in a suit under that section in ac- 
cordance with Order XXIII, Rule 3 of the 
Code of Civil Procedure, was involved. 
Though it is true that observations were 
made in the nature of obiter in both these 
cases regarding the effect of a compromise 
entered into between the parties to a case 
to which provisions of the Act apply. 


8. In the case reported in 1958 All 
LJ 640 (supra) the landlord obtained a dec- 
ree for ejectment of the judgment-debtor- 
respondent on the Sth of July, 1944 before 
the Act came into force. The decree was 
put into execution after the Act came into 
force on the ground that the tenant or in 
other words the judgment-debtor had made 
a wilful default in payment of rent. The 
matter finally came up to this Court in 
Second Appeal and the Second Appeal was 
decided in terms of a compromise or an 
agreement entered into between the parties 
during the pendency of that Second Appeal 
and the original decree was adjusted ac- 
cordingly. Subsequently, the decree-holder 
tried to execute the original decree as ad- 
justed under the orders of this Court dispos- 
ing of the Second Appeal. During the exe- 
cution of the adjusted decree the bar of 
Section 14 of the Act was pleaded and the 
matter came up before this Court again and 
was disposed of by the judgment cited on 
behalf of the appellant. If I may say so 
with respect, it was rightly held in that casa 
that Section 14 of the Act clearly bars exe- 
cution of a decree passed before the Act 
came into force by a compromise and the 
executing court has no option but to exe- 
cute the decree only if one or more of the 
grounds specified in Section 3 of the Act 
were made out.. It may be mentioned that 
the purpose of the Act was to give protec- 
tion not only to the tenants who became 
tenants of premises to which the Act applied 
but also to tenants of such premises against 
whom decree for eviction had already been 
obtained but had not been executed when 
the Act came into force. Similar protection 
was given to such tenants against whom 
suits for eviction were pending on the date 


the Act came into fo ide i 
the Act). rce (vide Section 15 of 
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9. A perusal of the judgment dispos- 
ing of the case reported in 1971 All LJ 79 
(supra) will show- that the Bench deciding 
the case considered the effect of an agree- 
‘ment of lease entered into between the par- 
ties after the Act came into force in respect 
of an accommodation to which the Act ap- 
plied. The landlord and the tenant under 
the agreement agreed and declared that nei- 
ther party will claim the benefit of the pro- 
visions of the Act thereby trying to make 
the provisions of the Act inapplicable to the 
tenancy created under the agreement. Tho 
other questions directly involved in that case 
and decided by the Bench are not relevant 
for the purposes of the instant case. The 
main question decided in that case was whe- 
ther a landlord could by entering into an 
agreement creating a tenancy bring a suit 
to evict the tenant in accordance with the 
terms of that agreement thereby avoiding 
the provisions of Section 3 of the Act in 
respect of premises leased out under the 
agreement to which the provisions of the 
Act applied. 


40. The third ruling referred to on 
behalf of the appellant was AIR 1970 SC 
$38. In that ruling the Supreme Court 
considered the provisions of Section 13 of 
Delhi and Ajmer Rent Control Act, 1952 
and held that a decree passed by a Court in 
an ejectment suit in terms of a compromise, 
without satisfying itself if any, ground for 
eviction within the meaning of Section 13 
of that Act existed would be a nullity and 
cannot be executed. If the provisions of 
Section 13 of Delhi and Ajmer Rent Control 
Act were similar to those of Section 3 of 
U. P. No. I of 1947, the observations made 
by the Supreme Court would have clinch- 
ed the issue in the instant case in favour 
of the appellant; but a perusal of Section 13 
of Delhi and Ajmer Rent Control Act will 
show that under it a Court passing a decree 
for eviction is prohibited from passing such 
a decree unless it wás satisfied that the 
grounds for eviction enumerated in that Sec- 
tion existed or were made out. Section 13 
provides as under:— 


“Notwithstanding anything to the con- 
trary contained in any other law or any con- 
tract, no decree or order for the recovery of 

ossession of any premises shall be passed 

y any Court in favour of the landlord 
against any tenant (including a tenant whose 
tenancy is terminated): provided that no- 
thing in this sub-section shall apply to any 
such or other proceedings for such recovery 
of possession if the Court is satisfied as to 
the existence of one or more of the grounds 
mentioned in the section.” i 
It is apparent from the language of the sec- 
tion that while Section 3 of the U. P. No. 
TH of 1947 merely lays down the require- 
ments for filing a suit for eviction against a 
tenant, Section 13 of Delhi and Ajmer Rent 
Control Act po that the Court must 
satisfy itself before passing a decree for 
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eviction whether one or more of the grounds 
mentioned in the section have been made 
out. The provisions of Section 13 of Delhi 
and Ajmer Rent Control Act are similar to 
the provisions of Sections 14 and 15 of U. P. 
Act No. Ill of 1947. Therefore, the obser- 
vations made by the Supreme Court in the 
ruling cited cannot be applied to this case. 
The view taken by me was also taken by 
the Madhya Pradesh High Court in Smt. 
i Bai v. Surjan, AIR 1972 Madh Pra 


11. of the 
down:— 


_ _ “3. Restrictions on eviction— (1) Sub- 
ject to any order passed under sub-section 
(3) no suit shall, without the permission of 
the District Magistrate, be filed in any civil 
Court against a tenant for his eviction from 
any accommodation except on one of more 
of the following grounds........ = 

It is clear from the language of Section 3 
that it lays down under what circumstances 
a suit can be filed for the eviction of a ten- 
ant. After a suit has been filed in accord- 
ance with the provisions of Section 3, it has 
to be decided under the provisions of the 
Code of Civil Procedure. There is nothing 
in the language of this section to show that 


Section 3 Act lays 


- it bars passing a decree under the provisions 


of Order XXIL Rule 3 of the Code of 
Civil Procedure in a suit filed under that 
section. The Supreme Court has observed 
in Lachoo Mal v. Radhye Shyam, AIR 1971 
Fee 2213 at p. 2214, paragraph 6, as fol- 
lows : 

“The general principle is that everyone 
has a right to waive and to agree to waive 
the advantage of a law or rule made solely 
for the benefit and protection of the indivi- 
dual in his private capacity which may be 
dispensed with without infringing any public 
right or public policy ......... If there is any 
express prohibition against contracting out 
of a statute in it then no question can arise 
of anyone entering into a contract which is 
so prohibited but where there is no such 
prohibition it will have to be seen whether 
an act is intended to have a more extensive 
operation as a matter of Eer olicy. In 
Halsbury’s Laws of England, olume 8, 
Third Edition, it is stated in paragraph 248 
at page 143:— 

“As a general rule, any person can 
enter into a binding contract to waive the 
benefits conferred upon him by an Act of 
Parliament, or, as it is said, can contract. 
himself out of the Act unless it can be shown 
that such an agreement is in the circum- 
stances of the particular case contrary to 

mblic policy. Statutory conditions may, 
however be imposed in such terms that they 
cannot be waived by an agreement, and, in 
certain circumstances, the legisla’ 





ture has ex- 
pressly provided that any such agreement 
shall be void.” 


12. If the intention of the Legisla- 
ture was to prohibit an agreement of the 
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nature entered into between the parties in 
the instant case or to prohibit the applica- 
tion of Order XXIII, Rule 3 of the Code of 
Civil Procedure to a case brought under the 
provisions of Section 3 of the Act, there is 
no reason why it should not have been ex- 
pressly prohibited by the Legislature as was 
done in Sections 14 and 15 of the Act. In 
Section 14 of the Act it is laid down:— 


“14. Execution of pending decrees for 
eviction—No decree for the eviction of a 
tenant from any accommodation passed be- 
fore the date of commencement of this Act 
shall, in so far as it relates to the eviction 
of such tenant, be executed against him -as 
long as this Act remains in force, except on 


any of the grounds mentioned in Section 3:” 


It is clear from the language of Section 14 
that the Execution Court executing a dec- 
ree for eviction of a tenant could not exe- 
cute the decree unless one or more of the 
grounds mentioned in Section 3 of the Act 
were Satisfied. The purpose is quite appa- 
rent. By the Act the Legislature wanted to 
give protection to -tenants of premises, to 
which the Act applied and in order to do 
this it was extended even to those tenants 
against whom the landlord had already ob- 
tained a decree for eviction but had not 
executed the same before the Act came into 
force. Similarly, a perusal of Section 15 
will show that by clear and unambiguous 
language a duty was cast on the court not 
to pass a decree unless in a suit for eviction 
pending on the date the Act came into 
force, one or more of the grounds mention- 
ed in Section 3 were established.- This was 
also enacted to give protection to tenants 
against whom suits had been filed for their 
eviction before the Act came into force but 
the same were still pending when the Act 
came into force. As the tenants had no 
protection of the nature given under the 
Act before the Act came into force, it was 
made incumbent on a court passing a decree 
against such a tenant or executing a decree 
for eviction against such a tenant not to 
order eviction of the tenant unless it was 
Satisfied that one or more of the grounds 
enumerated in Section 3 were made out. In 
a suit for eviction of a tenant filed after the 
Act had come into force the tenant is aware 
of the rights or the protection given to him 
as set out in Section 3 of the Act. So when 
they enter into a compromise knowing full 
well the protection given to a tenant, with 
their eyes open as in the instant case, unless 
there is a provision of law which clearly 
bars or invalidates such a compromise, I 
fail to see why a decree passed on the basis 
of A pais a compromise should be held to be 
void. 

13. It was argued that even if it be 
assumed, keeping in view the language of 
Section 3 of the Act that provisions of 
Order XXII, Rule 3 of the Code of Civil 
Procedure would apply to a case filed under 


Section 3 of the Act, a compromise under 
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Order XXII, Rule 3 of the Code of Civil 
Procedure cannot be acted upon by the 
court unless the court was satisfied that the 
compromise or the agreement was lawful 
and that a compromise entered into between 
the parties during the pendency of a suit 
filed under Section 3 of the Act will not be 
a lawful compromise unless the compromise 
provides for the eviction of the tenant on 
one of the grounds mentioned in Section 3 
of the Act; because a compromise in which 
a tenant agrees to his being evicted for 
grounds other than those enumerated in 
Section 3 will be a compromise or agree~ 
ment against public policy. I see no force 
in this contention either. The Act no doubt 
was passed and Section 3 was enacted to 
give protection to tenants who before the 
passing of the Act were an oppressed class 
of the society at the mercy of landlords who 
harassed the tenants by charging exorbitant 
rents, by getting them evicted | whenever 
they were offered a higher rent and by vari- 
ous other means in view of acute shortage 
of accommodation specially in urban areas, 
but after the Act was passed protecting the 
rights of a tenant, it could not be said that 
the tenants continued to be an oppressed 
class. As a matter of fact, the position of 
a tenant after the passing of the Act be- 
came, if not superior to his landlord, in no 
way inferior to him. After the passing of 
the Act generally it was the landlord who 
suffered and for all practical purposes a 
landlord whose house was in occupation of 
a tenant under the Act practically could not 
exercise any of the rights which a landlord 
could ordinarily have exercised before the 
passing of the Act and was only entitled 
to the rent payable by the tenant to him. 
Moreover, in my view, by the Act protec- 
tion was given to a class of individuals in 
their private capacity as tenants. I fail to 
see how if a tenant protected by the Act 
chooses to give up that protection, it could 
be said that by doing so he would be in- 
fringing any public policy. In this connec- 
tion the observations made by the Supreme 
Court in AIR 1971 SC 2213 (supra) mayí 
be quoted: 


“We are unable to hold that the per- 
formance of the agreement which was en- 
tered into between the parties in the present 
case would involve an illegal or unlawful 
act. In our judgment, Section 1-A was 
meant for benefit of owners of buildings 


which were under erection or were con- 
structed after January 1, 1961. If a parti- 


cular owner did not avail of the benefit of 
that Section there was no bar created by it 
in the way of his waiving or giving up of 
abandoning the advantage or benefit contem- 
plated by the section. No question of policy 
much less public policy was involved and 
such a benefit or advantage could always 
be waived.” 

Their Lordships of the Supreme Court were 
considering the effect of the provisions of 
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Section 1-A of the Act which obviously was 
enacted for the benefit of owners of build- 
ings which were under erection or were 
constructed after the ist of January, 1951. 
Though the Supreme Court while making 
the observations quoted was not considering 
the effect of the provisions of Section 3 of 
the Act or an agreement of the nature 
entered into between the parties in the in- 
stant case, it may be pointed out that just 
as Section 1-A of the Act was enacted for 
the benefit of owners of buildings which 
were under construction or were constructed 
after January 1, 1951, Section 3 of the Act 
also conferred benefits or advantages on a 
tenant in occupation of an accommodation 
to which the provisions of the Act applied. 
Moreover, the provisions of Section 1-A of 
the Act go to show that benefits had to be 
conferred on owners of buildings—under 
construction or constructed after January 1, 
1951 as the provisions of the Act so demo- 
ralized they would be owners of buildings 
that people reluctant to construct buildings 
in view of the provisions of the Act under 
which owners of buildings, to which the Act 
applied, in many cases were adversely affect- 
ed and their position became worse than 
those of their tenants. 

14. Therefore, I am of the view that 
it cannot be said that the compromise 
entered into between the parties on the basis 
of which the decree in question was passed 
under Order XXIII, Rule 3 of the Code of 
Civil Procedure, was illegal being against 
public policy. It was conceded that the 
compromise could not be said to be illegal 
under any other law or Act. 


15. In view of the reasons discussed, 
it could not be said that the decree passed 
on the basis of the compromise was a dec- 
ree passed in violation of the provisions of 
Section 3 of the Act or was void. The 
courts below, therefore, rightly rejected the 
objections raised by the judgment-debtor- 


appellant. 
16. The appeal is dismissed with 
costs and the stay order dated 24-7-1972 is 


hereby vacated. 
: Appeal dismissed. 
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Brief Note:— (A) Where in second 
appeal filed by the defendants arising from 
a decree in suit for possession a co-defen- 
dant (widow not in possession of suit pro- 
perty) is merely impleaded as a pro forma 
respondent and on her death during pen- 
dency of appeal her legal representatives 
are not brought on record, the partial abate- 
ment of the appeal against her will not in 
any way affect the rest of the appeal when 
no relief is claimed against her. Even if 
she is deemed to be in constructive posses- 
sion of suit property there is no bar to the 
applicability of Order 41, Rule 4 to such 
an appeal. (Paras 11 to 14) 


Imdex Nofe-— (B) Specific Relief Act 
(1877), Section 9 — Suit by co-owmer against 
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files a suit for possession against a trespas- 
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property in himself alone, in such a case the 
plea of jus tertii is open to the defendant 
and the plaintiff cannot get a decree for pos- 
session in respect of more than his own 
Share. ILR (1951) 2 All 328, Followed. 

(Paras 16, 23) 

Index Note:-— (©) Muhammedan Law 
— Wakt — Valid wakf amongst Shiahs, 
what constitutes. 


Brief Note: (C) For creation of a 
valid wakf under Muhammedan Law among 
the Shiahs it is necessary that there must be 
delivery of possession of the thing dedicated. 
Where there is no document executed by the 
wakif at the time of making of the alleged 
wakf, it must be proved by cogent evidence 
that he had delivered possession to the muta- 
walli. AIR 1927 PC 2, Followed; AIR 1947 
All 201 CFB), Distinguished. (Para 27) 


Index Note:-— (Œ) Limitation Act 
(1908), Arts. 142, 144 — Suit for possession 
— Allegations of plaintiffs being dispossessed 
by defendants before suit — Whether Arti- 
cle 142 or Article 144 applies. 

Brief Note:— (D) When in suit for 
possession the plaintiffs specifically alleged 
that they had been dispossessed by the de- 
fendants before the filing of the suit, the suit 
would be governed by Article 142 and the 
residuary Article 144 would have no appli- 
cation. Thus the burden in such a case 
was on the plaintiffs to prove their posses- 
sion within twelve years before the suit. 

(Paras 29, 31) 

Index Note:— (Œ) Evidence Act, Sec- 
tion 114 — Presumption about possession 
of an open piece of land. 

Brief Note:— (E) An open piece of 
land shall be presumed to be in possession 
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of the owner unless it is proved by the tres- 
passer that he had done some substantial 
acts of possession over the land which may 
excite the attention of the owner that he 
has been dispossessed. This presumption 
may be applied. to jungle land situate in 
village but it cannot be applied to a land 
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8 All LJ 1176 (PC), Explained. (Para 30) 
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JUDGMENT:— This appeal arises out 
of a suit filed on behalf of the mosque at 
Lucknow and its Mutawalli 
‘Abdul Haq,.who are respondents Nos. 1 and 


. 2 before us, in the Court of Musif North 


Lucknow on 24-4-1958 for possession over a 
piece of land situate in Mohalla Mashakganj 


of Lucknow City which was half part of 
2 Plot No. 292 of First Settlement. The suit 


‘was originally filed against Jamaluddin de- 
` fendant-appellant No. 1 and his 
7 Qamaruddin. Qamaruddin died during the 


nephew 


pendency of the suit and his legal represen- 
an 


No. 2) were substituted for him. ° 
The suit had a chequered career. 


2. 
; If was originally dismissed by the trial Court 
; On 16-8-1960 on the finding that the plaintiffs 
` bad not been in possession of the property 


in suit within twelve years and the suit was 
barred by limitation under Article 142 of the 
Limitation Act. The plaintiffs filed an ap- 
peal. The Appellate Court allowed certain 
amendments to be made in the pleadings and 
without reversing that finding of fact allow- 


~ed the appeal and remanded the suit for re- 


trial after considering the new pleas taken 
through amendment of the pleadings. After 
remand the plaintiffs impleaded Zawar 
Husain. (Respondent No. 3) also as 
a pro. forma defendant in the suit. 
This time the suit was decreed by the trial 
court on 20-5-1963. An appeal filed against 
that decision was dismissed by the Civil 
Judge Mohanlalganj at Lucknow on 28-7-1966. 


_ 3. Jamaluddin and Shamshuddin de- 
fendants then filed this second appeal before 
this Court impleading the plaintiffs as res- 


‘pondents Nos. 1 and 2, the pro forma de- 


fendant Zawar Husain as respondent No. 3 
and Smt. Nanhi (one of the legal represen- 
tatives of the deceased defendant Qamarud- 
din) as respondent No. 4. During the pen- 
dency of this appeal Smt. Nanhi died and 
her legal representatives were not brought 
on record. Hence an order dated 23-9-1968 
was passed by this Court that the name of 
Smt. Nanhi shall be struck off from the array 
of respondents and the appeal shall stand dis- 
missed against her for want of prosecution. 
oe The plaintiffs’ case as set out in 
its final shape after repeated amendments of 
the pleadings was that Mehar Ali and Qasim 
Ali who are real brothers were owners of a 
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house, an Ahata and Plot No. 292 which they 
had inherited from their ancestors. On 29-3- 
1881 Qasim Ali and Mehar Ali made a usu- 
fructuary mortgage of this property in favour 
of one Wazir Khan for a sum of Rs. 50/- by 
means of a registered document. The period 
for redemption stipulated in the mortgage 
deed was two years and within this period 
the mortgage was redeemed by making pay- 
ment to Wazir Khan of the mortgage money. 
Qasim Ali then executed a registered sale 
deed dated 12-6-1883 in favour of Bulagi, 
predecessor of the defendant-appellants, trans- 
ferring the house and the Ahata to him for 
a sum of Rs. 18/- Plot No. 292 was not, 
however, included in this sale deed and it 
remained in possession of Qasim Ali and 
Mehar Ali. 

Qasim Ali died issueless and his interest 
in the property was inherited by his brother 
Mehar Ali. After Mehar Ali’s death, his son 
Azam Husain succeeded to that property. 
When Azam Husain died, he left a widow 
Smt. Sanwli Begum, a daughter, Smt. Sayada 
Begum, and a son Nazir Husain as his heirs. 
According to the plaintiffs there was a cus- 
tom in this family excluding the daughter 
from inheritance. So it was alleged that Nazir 
Husain alone became the owner of Plot No. 
292 as the ultimate successor of Mehar Ali. 
Adjacent to Plot No. 292 was a mosque 
which figured as plaintiff No. 1 in the suit 
’ and of which Abdul Hag plaintiff No. 2 was 
alleged to be the Mutawalli. Nasir Husain 
made an oral wakf in respect of half of 
Plot No. 292 in favour of this mosque some 
time before 1940 and after wakf the mosque 
was extended over this portion. 

The remaining half portion of this plot 
which is the land in dispute, was lying as 
vacant Jand and it was in possession of Nasir 
Husain who made an oral wakf thereof in 
the year 1943 for the construction of a school 
attached to the mosque. Since then the mos- 
que was in possession of this Jand through 
its Mutawalli till April 1958 when the defen- 
dants Jamaluddin and Qamaruddin dispossess- 
ed the plaintiffs from the land in dispute and 
started digging foundations for constructions 
of a building. The oral wakf made by Nasir 
Husain in the year 1943 was subsequently con- 
firmed by him through a registered document 
dated 31-3-1958. The plaintiffs then filed the 
suit on 24-4-1958 for possession over the land 
in dispute. : 

5. The suit was originally contested 
by Jamaluddin and Qamaruddin who filed a 
joint written statement. They denied the 
plaintiffs’ title to the land in dispute the fac- 
tum of the alleged oral wakf made by Nasir 
Husain and the custom set up by the plain- 
tiffs for exclusion of the daughters from in- 
heritance in the family of Mehar Ali. It 
was further pleaded that neither Nasir Husain 
had any interest in the land in dispute nor 
he could dispose of the same through an 
oral wakf nor any valid wakf was actually 
made by him. These defendants contended 
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that the usufructuary mortgage of 1881 was 
also never redeemed by the mortgagors Qasim 
Ali and Mehar Ali or their successors and 
in any case the contesting defendants and 
their predecessors had been in possession over 
the land in dispute for more than seventy 
five years and they had thereby acquired title 
to it by adverse possession. 


6. The trial court found that the 
mortgage of 1881 was redeemed by the mort- 
gagors before executing the sale deed dated 
12-6-1883 in favour of the defendants’ pre- 
decessor Bulaqi and that Plot No. 292 was 
free from mortgage and the same had also 
not been transferred to the defendants’ pre- 
decessor through the said sale deed. Nasir 
Husain alone become the owner of this land- 
by inheritance from Mehar Ali and his sister 
Smt. Sayda Begum whose son was the pro 
forma defendant Zawar Husain, was exclud~- 
ed from inheritance on account of the famil 
custom prevailing in this family. Nazir 
Husain had made an oral wakf of half of 
this plot in favour of the mosque on the pre- 
vious occasion and on that land the mosque. 


was extended in the year 1940. R 2 


In respect of the remaining half Nasin. 
Husain made an oral wakf in favour of thoi 
mosque for constructing a school thereon in! 
the year 1943. It was further, held that the: 
contesting defendants had failed to prove 
their adverse possession over the land in dis-;j 
pute for more than twelve years and on the! 
basis of their title the plaintiffs shall be deem< 
ed to be in constructive possession thereof: 
till they were dispossessed by the defendants! 
Shortly before the filing of the suit. On. 
these findings a decree for possession in res 
spect of the entire land in suit .was passed} 
in favour of the plaintiffs. . f 

% The lower appellate court reverse’ 
ed the finding of the trial court on the point? 
that there was a custom in the family of, 
Mehar Ali excluding daughters from ins} 
heritance. Consequently it was held that af: 
the time of the alleged oral wakf made by; 
Nasir Husain he was not the exclusive owner 
of the land in dispute as both his mother: 
and sister were alive at that time. But since: 
the plea of jus tertii was not available to the- 
contesting defendants, the plaintiffs were ene 
titled to claim a decree for possession in res» 
pect of the entire land on the basis of the 
oral wakf made in their favour by Nasir 
Husain. On other points the lower Appel- 
Jate Court confirmed the findings of the trial 
Court. ; 

8. In this appeal preliminary .objec- 
tion was raised by the learned counsel for 
the plaintiff-respondents that in view of the 
appeal having abated against Smt. Nanhi 
whose legal representatives were not brought 
on record and the order dated 23-9-1968 be- 
ing passed by this Court to this effect, the 
appeal was not maintainable against the plain- 
tiff-respondents also. In support of this con- 
tention the learned counsel relied on two 
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decisions of the Supreme Court Rameshwar 
Prasad v. Shambehari Lal, AIR 1963 SC 
1901 and Sri Chand v. Jagdish Pershad, AIR 
1966 SC 1427. It was held by the Supreme 
Court in these cases that an appellate court 
has no power to proceed with an appeal and 
to reverse and vary the decree in favour of 
all the plaintiffs or defendants under Order 41 
Rule 4 when the decree proceeds on a ground 
common to all the plaintiffs or defendants, 
if all the plaintiffs or the defendants appeal 
from the decree and any of them dies an 
the appeal abates so far as he is concerned. 
In my opinion, these decisions have no 
application to the present case where the de- 
ceased was not an appellant but a respondent 
and that too a pro forma respondent. Smt. 
Nanhi, after she was impleaded as one of 
the legal representatives of Qamaruddin de- 
fendant who had filed a joint written state- 
ment with Jamaluddin, did not put in any 
appearance or defence in suit. It was only 
the other legal representative Shamshuddin 
who joined hands with Jamaluddin in defend- 
ing the suit. According to the contention 
made on behalf of the defendant appellants 
she remarried after the death of Qamaruddin 
and had no possession over the land in suit. 
After the plaintiffs suit was decreed against 
all those persons, Smt. Nanhi did not appeal 
against that decree either by filing a separate 
appeal or joining hands with the appellants 
Jamaluddin and Shamshuddin in the first 
appeal filed before the District Judge or in 
the present second appeal before this Court. 
She was simply impleaded in this appeal as 
a pro forma respondent and no relief was 
claimed by the appellants against her. 


9% Both Rule 3 (2) and Rule 4 (2) 
read with Rule 11 or Order 22 of the Code 
of Civil Procedure provide for partial abate- 
ment of the appeal as regards the deceased 
appellant or as against the deceased respon- 
dent where there are several appellants or 
respondents. If the deceased himself was 
one of the appellants the decree becomes 
final against legal representatives after 
the abatement of his appeal under R. 3 (2). 
In such a case it is not permissible for the 
appellate court to grant any relief to the legal 
representatives of the deceased appellant 
under Order 41, Rule 4 even though the 
decree proceeds on 2 ground common to the 
deceased and the surviving appellants as heid 
by the Supreme Court in AIR 1963 SC 1901 
(Supra) and AIR 1966 SC 1427 (Supra). 


10. If the deceased is one of the seve- 
ral respondents in whose favour the decree 
has been passed, the abatement of the ap- 
pellants appeal as against him will have the 
effect of making the decree final so far as 
he is concerned, and if at all the appeal is 
allowed, it will be allowed only against the 
surviving respondents without disturbing the 
decree in favour of the deceased. 


14. The position will, however, be 
different where the deceased respondent is 
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only a pro forma respondent against whom! 


no relief has been claimed by the appellants. 
There will be no abatement of the appeal 
for failure to bring on record the legal re- 
presentatives of the deceased pro forma res- 
pondent. Reference may be made to Sham 
Rathi v. Dharam Deo, AIR 1951 All 428; 
Teg Singh v. Govind Ballabh, 1960 All LJ 
116; Sabitri Bai v. Jugal Kishore, AIR 1938 
Cal 639 and Velappan Pillai v. Parappan 
Panicker, AIR 1969 Mad 309. The Supreme 
Court also held in Mangal Singh v. Ratno, 
AIR 1967 SC 1786 that the death of an un- 
necessary party respondent during the pen- 
dency of the appeal does not result in abate- 
ment of the appeal. The death of such party 
and the failure to bring on record his legal 
representatives within the prescribed time will 
have the effect as if that party had not been 
impleaded at all in the appeal. 


It was held by this Court in Thakur Pra- 
sad v. Ram Khelawan, AIR 1944 All 240 that 
it is not obligatory for a defendant to im- 
plead his co-defendants as pro forma respon- 
dents in an appeal unless the case is of 
such nature e.g., a suit for accounts or a 
suit on the basis of a mortgage, that in the 
absence of the co-defendant the dispute be- 
tween the defendant appellants and the plain- 
Ri respondents cannot be effectively decid- 





12. — So in every case of partial abate- 
ment of an appeal under Rule 4 (3) read with 
Rule 11 of Order 22 as also in a case of 
failure to implead a co-defendant as a pro- 
forma respondent in an appeal filed by other 
defendants, the question that calls for deci- 
sion by the court is whether the appeal can 
proceed at all in the absence of the legal re- 
presentative of the deceased co-defendant or 
the co-defendant who has not been implead- 
ed. If the appeal becomes improperly con- 
stituted, considering the nature of the relief 
claimed by the appellant, by reason of the 
fact that the legal representatives of the de- 
ceased are not parties to it, it cannot pro- 
ceed any further and the appeal has to be 
dismissed as improperly constituted. The 
proper order to pass in such case is to dis- 
miss the suit or appeal as improperly con- 
stituted and not to abate the whole appeal. 


In this connection reference may be 
made to AIR 1951 All 428. If, however, the 
appeal can proceed to a final adjudication in 
the absence of the legal representative of the 
deceased respondent the partial abatement 
will not affect the: rest of the appeal. See 
Dr. K. A. Dhairyawan v. J. R. Thakur, AIR 
1958 SC 789; Mohomedally Tyebally v. Safi- 
abal, AIR 1940 PC 215 and Raghunath 
reed vy. Ganesh Balakrishna, AIR 1964 SC 


13. In State of Punjab v. Nathu Ram, 
AIR 1962 SC 89 a test was laid down by the 
Supreme Court for determination whether 
the appeal after its abatement against some 
of the respondents can proceed against the 
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other respondents. It was held that when 
Order 22, Rule 4, Civil Procedure Code does 
not provide for the abatement of appeals 
against the co-respondents of the deceased 
respondent there can be no question of abate- 
ment of appeals against them. The only 
guestion is whether the appeal can proceed 
against them. The provisions of Order 1, 
Rule 9 also show that if the Court can deal 
with the matter in controversy so far as re- 
gards the rights and interests of the appel- 
lant and the respondents other than the de- 
ceased respondent, it has to proceed with the 
appeal and decide it. It is only when it is 
not possible for the Court to deal with such 
matters, that it will have to refuse to pro- 
ceed further with the appeal and therefore 
dismiss it. The question whether a court can 
deal with such matters or not, will depend 
on the facts of each case and therefore no 
exhaustive statement can be made about the 
circumstances when this is possible or is not 
possible. 


It, may, however, be stated that ordina- 
` rily the considerations which weigh with the 
court in deciding upon this question are whe- 
_ ther the appeal between the appellants and 
the respondents other than the deceased can 
be said to be properly constituted or can be 
said to have all the necessary parties for the 
decision of the controversy before the Court. 
The test to determine this has been des- 
cribed in diverse forms. Courts will not 
proceed with an appeal (a) when the success 
of the appeal may lead to the court’s coming 
to a decision which will be in conflict with 
the decision between the appellant and the 
deceased respondent and therefore which 
would lead to the court’s passing a decree 
which will be contradictory to the decree 
which had become final with respect to the 
same subject-matter between the appellant 
and the deceased respondent; (b) when the 
appellant could not have brought the action 
for the necessary reliefs against those res- 
pondents alone who are still before the court 
and (c) when the decree against the surviving 
respondents, if the appeal succeeds, will be 
ineffective, that is to say, it could not be 
successfully executed. 


None of these considerations apply to the 
present appeal being decided between the ap- 
pellants on the one hand and the plaintiff- 
Tespondents Nos.. 1 and 2 on the other. So 
far as Smt. Nanhi was concerned, if she had 
no possession over the property as represent- 
ed on behalf of the appellants, the decree 
against her, even if allowed to stand in 
favour of the  plaintiff-respondents, would 
hardly be of any practical use to them unless 
under this decree they can eject the defen- 
dant-appellants from the land in dispute. On 
the other hand, if Smt. Nanhi also deemed 
to be in constructive possession over the Jand 
in dispute along with the appellants, being 
one of the legal representatives of the deceas- 
ed Qamaruddin, this court can reverse the 
decree even against her (or her legal repre- 
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sentatives) under Order 41, Rule 4, Civil 
Procedure Code, if the appeal of the defen- 
dants succeeds on merits. 


14. The benefit of Order 41, Rule 4 
cannot of course be extended to the legal re- 
presentatives of a deceased defendant who 
himself had preferred an appeal along with 
his co-defendants against a decree proceeding 
on a ground common to all of them. But 
there can be no bar to the application of 
Order 41, Rule 4 in favour of a co-defen- 
dant who had not appealed at all against 
such a decree or who was only impleaded as 
a pro forma respondent in the appeal filed 
by his co-defendants but after his death his 
legal representatives were not brought on re- 
cord. This distinction in the two cases was 
noted by a Full Bench of this Court in Baij 
Nath v. Ram Bharose, AIR 1953 All 565 
(FB) when it observed, while considering the 
application of Order 41, Rule 4, Civil Pro- 
cedure Code at p. 567 as follows:— 


„ “This rule would seem to be similar in 
principle to Order 1, Rule 8. It strikes us, 
however, that it cannot be said that the de- 
fendant who appeals and after the prefer- 
ment of the appeal dies and against whom on 
the failure of his co-appellants or of his heirs 
or legal representatives to apply within the 
time allowed for substitution, an order of 
abatement has been passed, can by any fic- 
tion of law be treated on a par with the de- 
fendant who has not appealed at all.” 

15. The preliminary objection is 
therefore rejected. 


16. Coming to the merits of the case, 
the first point that has been argued on be- 
half of the appellants is that after the lower 
appellate Court had found that there was no 
custom in the family of Nasir Husain for 
exclusion of the daughters from inheritance, 
that court ought to have determined the share 
of Nasir Husain at the time of the alleged 
oral wakf, and Nasir Husain could have dis- 
posing power only with respect to that share. 
As such, the plaintiffs suit for possession 
could be decreed only in respect of that share, 
if all other pleas raised on behalf of the de- 
fendants were rejected and, in any case, a 
decree for possession over the entire land 
could not be passed. It is contended that 
the courts below committed a legal error in 
not going into the question on the ground 
that the plea of jus tertii was not available 
to the defendant-appellants. This contention 
of the learned counsel appears well founded. 


The courts below relied on a decision of 
the Madras High Court in B. Gangayaya v. 
Satyanarayana, AIR 1925 Mad 1021 and ‘of 
Patna High Court in Chaturbhuj Singh v. 
Sarda Charan, AIR 1933 Pat 6 in both these 
cases it was held that a plea of jus tertii is 
no defence, unless the defendants can show 
that the act complained of was done by the 
authority of the owner. The lower courts, 
however, do not appear to have taken any 
notice of a Bench decision of this Court in 
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Musammat Prem Lata v. Musammat Janka, 
ILR (1951) 2 All 328. In this case the Bench 
onsisting of Kidwai, J., and Desai, J., (as 
he then was) after an exhaustive review of 
the case law on the subject held that a per- 
son in possession cannot be evicted except 
by a person having a better title to possess 
and the person in possession may always 
plead jus tertii. In fact, this plea of just 
tertii is only another way of setting up the 
plea that the defendant does not admit the 
plaintiff's title 
his title. 

It is an elementary principle of Taw 
that unless the plaintiff proves his title, he 
is not entitled to a decree for possession in a 
suit based on title. If, however, he is suc- 
cessful in proving that he has a title to a 
share in the property in suit but not to the 
entire property, a further question arises 
whether he can get a decree for possession 
against the trespasser in respect of the entire 

roperty or only to the extent of his share. 
Kidwai J., after an exhaustive review of the 
relevant case law on the subject enunciated 
the following principle at pages 357-358 of 
the report; 


“In the case of co-owners, one of them 
may sue either for the vindication of his own 
rights in the property or for the vindication 
of the rights of all his co-sharers. If his in- 
terests cannot be separated from those of 
his co-sharers, e.g., where a trespasser is caus- 
ing irreparable damage to his land by build- 
ing upon it or digging a tank or in some 
way altering its nature, then the vindication 
of his own rights will carry with it a vindica- 
tion of the rights of his co-sharers since the 
two are inseparable. In other cases in which 
one co-owner sues to vindicate his own 
rights, he will be granted a decree for those 
rights to the extent of his share and will, if 
necessary, be put in joint possession of the 
land with the defendant. There will be no 
difficulty in granting this relief because in 
the case of co-owners, as distinguished from 
coparceners, there is already an ideal parti- 
tion and the interests of each are definite 
and ascertained with reference to shares, 
Tf one co-sharer, however, ‘seeks to vindicate 
the rights of his other co-sharers, he can 
only be permitted to do so if he represents 
these co-sharers since a person in possession 
cannot be evicted except by a person having 
title to possession and may always plead 
jus tertii. In the case of co-owners the share 
of non-suing co-owners is also definite and 
ascertained and the defendant cannot be 
evicted from that share except by some per- 
son having title to it. The plaintiff, therefore, 
in order to succeed in such a suit must be 
either the agent or attorney of the co-owner 
whose share is sought to be recovered or 
must be clothed with some other legal 
authority to act for the other co-owner e.g. 
as his guardian or next friend, or as the 
Jambardar of the mahal. If he does not 
possess any of these capacities, he may never- 
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theless act on behalf of his co-sharers if he 
complies with the requirements of Order 1, 
Rule 8, Civil Procedure Code, on the ground 
that his interest are the same as those of 
the other co-sharers, that is to recover pos- 
session of the property from trespasser. If 
he is neither the agent nor attorney nor, in 
any other manner, the representative in law 
of the other co-sharer, and he does not frame 
his suit in accordance with Order I, Rule 8, 
Civil Procedure Code, he cannot get the re- 
lief claimed.” 

Desai, J., also reviewed the previous case law 
on the subject and made the following ob- 
servations: 

“If the tenants-in-common are dispossess- 
ed from the whole property or a fractional 
share of it, each of them has a distinct and 
separate remedy against the trespasser. This 
would apply to a relief of a quantitative na- 
ture such as that for possession, mesne profits, 
declaration of title, etc., but not a relief of 
a qualitative nature such as that for injunc- 
tion, accounting, damages, etc. 

The position is different when a specific 
area out of the property jointly held by 
tenants-in-common is to be considered. 
Tenants-in-common have separate titles with 
unity of possession; they are joint owners of 
the whole of the property. They do not pos- 
sess their respective shares in any specific 
area out of the property; as regards the spe- 
cific area they are in the position of joint 
tenants. A joint tenant can be given a dec- 
ree against a trespasser in respect of the 
whole property. So a tenant-in-common can 
be given a decree against a trespasser for 
the whole of specific area. 

The right of one tenant-in-common to 
recover possession of the whole property 
from a trespasser does not depend upon whe- 
ther the trespasser was a rank-trespasser or a 
trespasser with some colourable title. Nor 
does it depend upon whether he claims to be 
suing on behalf of all or not in denial of the 
title of the others. A plaintiff can succeed 
only on the strength of his own title and 
the fact that he sues for possession on behalf 
of himself and the other tenants-in-common 
does not form an exception to the rule. 


, Sections 90 and 95 of the Trusts Act 
simply state the legal effect of a decree for 
possession granted to a joint owner on behalf 
of himself and others; they do not Jay down 
the circumstances in which a decree can be 
granted to him.” 


_. 17. The learned counsel relied be- 
sides the decisions referred to in the judg- 
ment of the trial Court, on the following 
decisions Ram: Kali v. Pahilwan Singh, AIR 
ST ase oo v. Saman, 1955 

an . N. Das v. Loknath Man- 
dal, AIR 1970 Pat 1 (FB). 


18. The case of AIR 1953 AH 331 
(Supra) was a case of joint tenants who had 
inherited the property as daughters from 


their father. The suit for possession against 
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the trespassers was originally filed by both of 
them. Subsequently one of the daughters 
made a statement in court that she did not 
‘want a decree in her favour. It was treated 
as a surrender of her interest in favour of 
the other plaintiff and so she was allowed a 
decree in respect of the whole property and 
not only with regard to her half share. It 
was also casually observed that one co-sharer 
alone can sue a trespasser, without taking 
note of the Division Bench decision in ILR 
(1951) 2 All 328 (Supra). 

19. In 1955 All LJ 458 (Supra) the 
plaintiff claimed possession over the entire 
property by alleging that the other co-tenants 
had relinquished their rights in his favour. 
Though the alleged relinquishment could not 
be proved, the plaintiff was granted a decree 
for the entire property against the defendant 
who was a trespasser without prejudice to the 
tights of the other co-tenants who were not 
impleaded in that suit even as pro forma res- 
pondents. In this case also, no notice was 
taken of the Bench decision in ILR (1951) 
2 All 328 (supra). Since the other co-tenants 
were not impleaded in that suit, they could 
claim their interest in the land from the 
plaintiff who was to hold it as a trustee for 
them in case he was successful in obtaining 
a decree against the trespasser. 


20. In AIR 1970 Pat 1 (FB) (Supra) 
it was noticed by Patna High Court that 
there was a conflict of decisions of various 
High Courts in the matter whether or’ not 
a co-shafer can sue a trespasser for possession 
in respect of the entire joint land. The Full 
Bench affirming the view taken by that court 
in some earlier cases and overruling the dis- 
cordant view taken by that court in Abdul 
Kabir v. Jamila Khatoon, AFR 1951 Pat 315 
held that a co-owner alone can institute a 
suit for recovery of possession of land held 

him along with other persons against a 
trespasser who dispossessed all the co-owners, 
and that he can obtain a decree for recovery 
of possession of the entire area, but the judg- 
ment would not affect the rights of other co- 
sharers which would remain intact. fn that 
case also, the other co-sharers were neither 
impleaded as pro forma defendants nor their 
co-ownership was specifically denied by the 
plaintiffs. ; 

The judgment appears to have proceeded 
on the theory of implied representation by 
the plaintiffs of the rights of the other co- 
sharers also. Whe Full Bench also referred 
to a decision of this Court in Ram Charan 
v. Bansidhar, AIR 1942 All 358. This deci- 
sion was noticed by the subsequent Benck 
in ILR (1951) 2 Ail 328 (Supra) and the 
same was distinguished on facts. In that case 
AIR 1942 All 358 a Hindu widow who suc- 
ceeded to the property of her husband had 
filed a suit under Order 1, Rule 63 of the 
Code of Civil Procedure for a declaration 
that property inherited by her from her hus- 
band was not liable to sold in execution 
of a decree obtained by one Balkishan (pre- 
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decessor of defendants Nos. 1 to 7 in tbat 
case) against one Genda Lal. The suit was 
dismissed by the trial Court. The widow 
filed an appeal before this Court and during 
the pendency of the appeal she died. One 
Ram Charan applied for substitution in heg 
place as the next reversioner of her husband. 
His application was allowed by this Court 
and he was permitted to continue the appeal 
as legal representative of the deceased widow. 
The appeal was allowed and a decree was 
passed in his favour. 

In the meantime the property had been 
sold in execution of the decree and pur- 
chased by Balkishan decree-holder himself 
who was delivered possession over that pro- 
perty as an auction-purchaser. Ram Charan 
then filed a suit for possession and recovery 
of mesne profits against Balkishan. On a 
plea raised by Balkishan (who died during 
the pendency of the case and was substituted 
by Bansi Dhar and others) that besides Ram 
Charan there were two other persons who 
would succeed as next reversioner after the 
death of the widow. Those two persons were 


‘also impleaded as defendants with the alle- 


gation that they had relinquished their inte- 
rest in succession and that is why in the ear- 
lier appeal Ram Charan alone was substitut- 
ed and allowed to proceed with the appeal 
after the death of the widow. On these facts 
the trial Court decreed the suit for possession 
over the entire property in favour of Ram 
Charan but allowed his claim for mesne pro- 
fits only to the extent of his share, 


The case of relinquishment of their inte- 
rest by the pro forma defendants does not 
appear to have been pressed further. The de- 
fendants submitted to that decree but the 
plaintiff filed an appeal in this court in so 
far as his claim for mesne. profits was not 
fully decreed. This court held that on these 
facts there was no reason for not decreeing 
the full claim for mesne: profits also which 
will be without prejudice to the rights, if any 
of the other co-sharers. The basis of that 
decision seems to be that when an appellant 
dies after filing an appeal and by the order 
of the court one of his heirs. is brought upon 
record as legal representative of the deceased 
and allowed to continue the appeal, that hein 
represents the entire inheritance which came 
into being on the death of the appellant. In 
tbe subsequent suit also which was virtually 
based on a claim of restitution after the ear- 
Her appeal had been allowed, that very legal 
representative was granted a decree for pos- 
session and mesne profits in respect of the 
entire property on the same theory of im- 
plied representation by one co-sharer of the 
interest of other co-sharers, 


at. From a perusal of these deci- 
sions it appears that there has been some con- 
flict of opinion in various High Courts on 
the question whether or not some of the co- 
owners can eject a trespasser from the entire 
property with or without impleading the 
other co-owners as pro forma defendants to 
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the suit. If all the co-owners of the property 
join in the suit as plaintiffs, there can be 
no question of a plea of jus tertii by the 
trespasser against whom the suit is filed. If 
some of the co-owners do not join as plain- 
tiffs and they are impleaded in the suit as 
pro forma defendants and the plaintiffs speci- 
fically pray for a decree for possession 1m 
favour of themselves as well as pro forma 
defendants against the trespasser, the plea of 
jus tertii will not again be available to them 
unless they claim through thé pro forma de- 
fendants and they support their claim. 

22. A third case may be where only 
some of the co-owners file the suit for pos- 
session against the trespasser but they spe- 
cifically admit in their plaint that there are 
other co-sharers also and they have filed 
the suit for the common benefit of themselves 
as well as those co-sharers who had not join- 
ed as plaintiffs or been impleaded as pro 
forma defendants. In such a case, unless the 
plaintiffs can show that they have some legal 
authority to act for those co-owners also 
who hold the property with the plaintiffs as 
tenants in common and who are not parties 
to the suit or that they have complied with 
the requirements of Order 1, Rule 8, Civil 
Procedure Code, they are not entitled to get 
a decree for possession in respect of more 
than their own share, in a simple suit for 
possession of the entire joint property as 
was held by the Bench in the case of ILR 
(1951) 2 All 328 (supra). 

23. In a case where the plaintiffs im- 
plead the other co-owner as a pro forma 
defendant but still maintain that he has no 
interest in the property and the plaintiffs 
alone are the exclusive owners of the pro- 

erty, they can, by no stretch of imagination, 
be said to have filed the suit on behalf of 
that co-owner also so as to be entitled to 
a decree for possession in respect of the en- 
tire property. Ali Raza Khan v. Newazish 
Ali Khan, ILR 14 Luck 666 = {AIR 1939 
Oudh 229) it was held by a learned Single 
Judge of the erstwhile Chief Court of Oudh 
in an original suit that co-owners who de- 
nied the title of the other co-owners could 
not get a decree for possession of the sbares 
of those co-owners. This view was upheld 
by the Bench which decided the appeal filed 
against that decision of the learned Single 
Judge, in Ali Raza Khan v. Nawazish Ali 
Khan, TLR 19 Luck 109 = (AIR 1943 Oudh 
243). The case was then taken to Privy 
Council in second appeal and the same view 
was affirmed in Nawazish Ali Khan v. Ali 
Raza khan, AIR 1948 PC 134. Their Lord- 
ships of the Judicial Committee made the 
following observations in that case at p. 141 
of the report. 


“With regard to Juliana estate the res- 
pondent claimed the whole estate for himself, 
relying on a custom which he failed to prove. 
Their Lordships agree with the Courts in 
India that it would be wrong to grant to the 
respondent an order for possession on behalf 
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of himself and his co-heirs. The suit was 
neither framed nor fought as a representa- 
tive suit.” `; ; š 
Jn the present case the plaintiffs did not on- 
ginally implead the other co-owner of the 
property, namely, Zawar Husain, and wrong- 
ly asserted that Nasir Husain was the exclu- 
sive owner of this property because under a 
custom the mother of Zawar Husain was 3X- 
cluded from inheritance. Even after Zaway 
Husain was impleaded as a pro forma defen- 
dant in the suit, it was not alleged by the 
plaintifis that if he is also held to be co- 
owner of the property, a decree for posses- 
sion may be passed jointly in favour of the 
plaintiffs and this pro forma defendant. They 
persisted in their denial of the right of the 
co-owner. On these facts, the aforesaid deci- 
sion of the Privy Council as well as of this 
Court in ILR (1951) 2 All 328 would apply’ 
with full force to support the contention that 
the- plaintiffs could not get a decree for pos- 
session in respect of more than the share of} 
Nasir Husain which he had at the time ofi 
the alleged wakf made in the year 1943, if 
the plaintiffs’ claim is otherwise established. 


24. The mere fact that the pro forma 
defendant Zawar Husain admitted the claim 
of the plaintiffs and did not claim any inte- 
rest in the land in dispute for himself would 
not be sufficient to confer title on the plain- 
tiffs for the entire land if the facts other» 
wise proved the plaintiffs can claim only a 
fractional share in this land as we shall 
Shortly see, Obviously Zawar Husain had 4 
motive to make this admission which in any 
case cannot bind the contesting defendants 
against whom the plaintiffs have to prove 
their title independently of this admissioa. 


25. It is an admitted fact that at the 
time of Azam Wusain’s death he left his son 
Nasir Husain, his daughter Sayeda Begum 
and his widow Smt. Sanwli Begum as his 
heirs. Under the Mahomedan Law their res- 
pective shares in the property of Azam Hu- 
sain would be 14/24, 7/24 and 3/24. It is 
also an admitted fact that Smt. Sawnli 
Begum died in 1948 and Smt. Sayeda Be- 
gum in the year 1955 or 1956 (the trial Court 
has wrongly mentioned the year of her death 
as 1943), Thus all these heirs were alive 
when the alleged oral wakf was made by 
Nasir Husain in the year 1940 or 1943 (the 
defendant has no consistent case on this point 
as we shall shortly see). According to the 
plaintiffs’ version Nasir Husain had already 
made a wakf in respect of half the Plot 
No. 292. So in the remaining half of this 
plot Nasir Husain could at best claim 1/6th 
Share and the remaining 5/6 share would be- 
long to his mother and his sister. Nasir 
Husain had therefore no disposing power 
over the land in dispute in excess of his own 
share which would work out to be 1/6 in 
the land in dispute. ; 


26. The next point urged on behalf of 
the appellants is that Nasir Husain could not 
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make a valid wakf even in respect of his own 
share as the same would be hit by the prin- 
ciple of Mushaa. This plea is not well- 
founded. According to the plaintiff’s version 
the alleged wakf was made by Nasir Husain 
` not for the construction of any mosque but 
for the construction of a school attached to 
this mosque. As such, the principle of 
hee would not be applicable to this 
wakf. 


27. The trial Court has however fallen 
in a legal error in holding by relying on the 
Full Bench decision of this Court in Mohd. 
Yasin v. Rahmat Hahi, 1947 All LI 85 = 
(AIR 1947 All 201) (FB), that in this case it 
was not necessary for the wakif to deliver 
possession to the mutawalli at the time of 
making the alleged oral wakf. That decision 
applied only to the wakf made by a Hanafi 
Muslim. In the present case Nasir Husain was 
admittedly a Shia. In the case of wakf made 
by a Shia Muslim delivery of possession is 
necessary as laid down in Sec. 186 of the 
Mulla’s Mahomedan Law, Sixteenth Edition 
at page 180. ‘The Privy Council also held 
in Ali Zamin v. Akbar Ali Khan, 167 Ind 
Cas 884 = (AIR 1937 PC 127) that under 
Shia Law actual delivery of possession by or 
by direction of the wakif is a condition pre- 
cedent to the wakf having validity and effect. 

Again, in Abadi Begum v. Bibi Kania 
Zainab, 99 Ind Cas 669 = (AIR 1927 PC 2) 
the Privy Council held that for the creation 
of a valid wakf under Muhammadan Law, at 
any rate among the Shias, it is necessary that 
there must be delivery of possession of the 
thing dedicated. If the wakif constitutes kim- 
self as the first Mutawalli he must change 
the nature of his possession. In a case like 
the present one, where there is no document 
executed by the wakif at the time of making 
of the alleged wakf it is necessary that cogent 
evidence should be produced that ‘he had deli- 
vered possession to the Mutawalli. An ob- 
vious method of doing so is to get the pro- 
perty in dispute recorded in the name of the 
wakf in the records maintained by the muni- 
cipal board. It is an admitted fact that in 
the present case the land in dispute was not 
got recorded in the name of the mosque in 
ite ca maintained by the Municipal 

oard. . 


28. The learned counsel for the ap- 
pellants further argued that the words which 
are alleged to have been uttered by Nasir 
Husain at the time of the alleged wakf do 
not show an unequivocal intention of the de- 
dicating the property for the alleged object. 
It is pointed out that one of the witnesses 
named Maqbool Ahmad P. W. 3 who was 
alleged to be present at the time of this wakf, 
stated that Nasir Husain had only said to the 
persons who approached him in connection 
with this wakf that they could take as much 
land as they liked for the school. No parti- 
cular words are prescribed by Mahommedan 
Law for completing a wakf. If it can be 
established that Nasir Husain had an inten- 
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tion to dedicate this property for the con- 
Struction of the school and he actually gave 
the same to the Mutawalli of the mosque for 
this purpose, not much value can be attached 
to the words which he might have uttered at 
that time. But in my opinion, even this find- 
ing of fact that such an oral wakf was made 
by Nasir Husain in the year 1943 recorded 
by the Courts below, is based on a misread- 
ing of the evidence. 


Tt may be pointed out that a few days 
before the filing of the suit Nasir Husain 
also executed a registered wakf deed to con- 
firm the alleged oral wakf. That wakf deed 
is dated 31-3-1958 of which a copy is on the 
record. But neither the plaintiffs have based 
their claim on this document nor the courts 
below have found that any valid wakf was 
created through it. They have relied only on 
the alleged oral wakf. Now according to the 
Yecitals contained in this wakf deed dated 
31-3-1958 the wakf of the land in suit was 
made 18 years before this document was exe- 
cuted i.e., in the year 1940, and the wakf of 
the other half of the land on which the mos- 
que was extended was made some time ear- 
lier. In conformity with this recital contained 
in this document Nasir Husain P. W. 1 in 
his statement recorded in April 1960 deposed 
that the first wakf in respect of the half of 
the land was made by him 23 years before 
and the second wakf relating to the land in 
dispute was made by him about two years 
after that. This would also show that the . 
alleged wakf was made in 1939 or 1940, 


But the plaintiffs came with the theory 
that the alleged wakf was made in the year 
1943 and the courts below without noting 
this discrepancy in the evidence accepted the 
plaintiffs version. The alleged wakf was made 
for the construction of a school on it and 
admittedly no construction was made fill this 
suit was filed in 1958. This suggests that 
the story about the creation of an oral wakf 
by Nasir Hussain in the year 1943 is not true. 
As we shall shortly see, this land had been 
in possession of the contesting defendants 
for quite a long period and it appears that 
both Nasir Husain and Zawar Husain were 
diffident to file a suit on their behalf to re- 
cover possession over this land and so a 
suit was filed on behalf of the mosque after 
executing a registered document dated 31-3- 
1953, in its favour. 

29% The next point that was urged 
by the counsel for the appellants was that the 
courts below committed a legal error in ap- 
plying Art. 144 of the Limitation Act, 1908, 
to the suit and placing the burden on the 
defendants to prove their adverse possession 
for more than twelve years, while the suit on 
the allegations contained in the plaint clearly 
fell within the ambit of Art. 142 and the bur- 
den was on the plaintiffs to prove their pos- 
session within twelve years. This contention 
also is quite correct. It was clearly alleged 
by the plaintiffs that they had been disposs- 
essed the contesting defendants before 
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the filing of the suit. As such, the suit 
would be governed by Article 142 and the 
residuary Article 144 will have no applica- 
tion. The courts below have unnecessarily 
imported into their discussion the require- 
ments of adverse possession and wrongly 
placed the burden on the defendant to prove 
those requirements. Now the trial Court has 


approached the evidence produced by the par- 


ties would be evident from the following ob- 
servation contained in its judgment. 

“The onus of proving adverse possession, 

over the disputed land lies heavily upon the 
defendants and their possession has to be 
proved beyond doubt to be notorious, ex- 
clusive, openly hostile and to the knowledge 
of the true owner as laid down in AIR 1938 
Mad 454,” 
After a consideration of the documentary 
and oral evidence produced by the defen- 
dants to prove: their possession the trial 
Court has opined that the document on re- 
cord do not prove the title and possession 
of the defendants to the hilt in respect of 
the disputed land. So far as the plaintiffs’ 
evidence is concerned it was disposed of by 
the trial Court with the following observa~ 
tions: ` 

Sosessesasee No doubt, the oral evidence 
of the plaintiffs about the use of the land 
for saying the prayers of ‘Janaze Ki namaz’ 
and about the letting out of the land in suit 
for purposes of ‘D or Sootana’ is equally 
shaky and inconsistent. But as already point- 
ed out above the plaintiffs have succeeded in 
proving their title over the disputed land and 
as such possession would go with the owner- 
ship of the land. The defendants cannot be 
allowed to take advantage of the plaintiffs 
faulty evidence and it was for them to prove 
beyond any shadow of doubt that they were 
actually in possession over the disputed 
land as owners and that they exercised this 
right openly hostile to the plaintiffs with 
the Iatter’s knowledge. Judged in this con- 
text, the evidence of the defendant falls 
Short of this requirement.” 


30. The learned Civil Judge being 
conscious of the fact that the issue relating 
to limitation was the crucial point on which 
the decision of the suit depended and that 
this issue had on the previous occasion been 
decided by the trial Court against the plain- 
tiffs while on the second occasion after re- 
mand it was decided in their favour, also 
fell in the same error by placing the burden 
on wrong shoulders and approaching the evi- 
dence from that angle. Both the lower 
courts relied on the presumption that an open 
piece of land shall be presumed to be in pos- 
session of the owner unless it is proved by 
the trespasser that he had done some substan- 
tial acts of possession over the land which 
may excite the attention of the owner that 
he has been dispossessed. This presumption 
may be applied to jungle land situate in a 
village as held by the Privy Council in 
Jagadindra Nath Roy v. Hemanta Kumari 
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Debi, (1911) 8 All LY 1176 (PC) but it can- 
not be applied to a land situate in a crowd- 
ed locality of a city like Lucknow. At one 
stage in the year 1936-37 when this land was 
lying uncared for the Municipal Board start- 
ed escheat proceedings by issuing a public 
notice as to why this land should not be 
treated as Nazul property. At that time, it 
was the defendants’ predecessor Badruddin 
who set up a claim to this land and got these 
proceedings dropped while Nasir Husain and 
his co-sharers kept quiet. 


31. The learned Civil Judge has noted 
in his judgment that this land was enclosed 
by walls which were occasionally washed 
away during rains but were rebuilt though 
it was not clear from the Commissioner’s re- 
port as to when the existing walls had been 
constructed. It has also been found that the 
defendant-appellants and their predecessors 
had set up a barber’s stall on this land by 
placing wooden Takhat on it on which they 
used to shave their customers and sleep there- 
on in the night. But they were of the opin- 
ion that these acts did not amount to dis- 
possession of the plaintiffs. It was not 
noticed by them that it is an admitted fact 
that some windows of the mosque opened 
towards this land and so any activity of the 
defendant-appellants or their predecessors on 
this land could escape the notice of plaintiff 
No. 2 or his predecessor. According to the 
plaintiffs’ allegations the defendants had simply 
started digging foundation on this land when 
they treated this act of theirs as amounting 
to their dispossession and filed their suit out 
of which this appeal has arisen. It is there- 
fore clear that if the evidence had been ap- 
praised from a correct angle that the burden 
under Article 142 is on the plaintiffs, a find- 
ing could not be recorded in favour of the 
plaintiffs. On the other hand, from the 
facts and circumstances of the case, it was 
evident that the plaintiffs or their predeces- 
Sors-in-interest had no possession over the 
land within twelve years prior to the suit. 
The suit was therefore barred by limitation 
under Article 142. 


32. As a result of the above findings, 
the appeal succeeds. The judgments and the 
decrees passed by the courts below are set 
aside. The plaintiffs’ suit shall stand dismiss- 
ed with costs to the defendant-appellants 
throughout. 

- Appeal allowed. 





AIR 1973 ALLAHABAD 337 (V 69 C 116 
SATISH CHANDRA AND N. D. OJHA, JI. 


The State of U. P. and others, Appel- 
lants v. Rajendra Singh, Respondent. 
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_Index Note: — (A) Constitution of 
India, Articles 14, 19 (1) (g) — Public auc- 
tion of State owned reserve forest Borang 
trees confined exclusively to manufacturers of 
pencils and slates — No contravention of 
Article 14 or 19 (1) @). 


Brief Note: — (A) ‘The Government 
being the owner of the trees was free to deal 
with them as it pleased and no question of 
infringement of right under Article 14 or Arti- 
cle 19 (1) (g) can arise. Scarcity of trees 
justifies the exclusion for giving fillip to the 
industry. AIR 1973 Ali 37, Reversed; 
AIR 1972 SC 1816, Relied on; AIR 1969 SC 
1081, Distinguished. (Para 2) 
Cases Referred: Chronological Paras 
AIR 1972 SC 1816 = 1972 Tax LR 

2298, State of Orissa v. Harinarayan 2 
AIR 1969 SC 1081 = (1969) 3 SCR 

374, Rashbihari Panda v. State of 

Orissa : 


Shanti Swarup, for Appellants; V. N. 
Khare, for Respondent. 


N. D. OHA, Js The respondent Rajen- 
dra Singh was a forest contractor. By a 
letter dated August 28, 1971, the Chief Con- 
servator of Forest notified the decision of 
the Government that a public auction of 
Borang trees would take place and the auc- 
tion would be confined only to such pencil 
manufacturers who had obtained a certificate 
from the Industrial Department. By another 
order dated September 7, 1971, the slate 
manufacturers were also made eligible to bid 
at the auction. The auction was accordingly 
held in respect of certain trees on Septem- 
ber 28, 1971 and October 12, 1971. The 
respondent filed a writ petition challenging 
the aforesaid auction inter alia on the ground 
that the Government was not competent to 
exclude persons other than falling within the 
purview of the aforesaid letter dated August 
28, 1971 and the order dated September 7, 
1971 from participating in the bid and that 
the restriction so placed was arbitrary, ille- 
gal and hit by Articles 14 and 19 of the 
Constitution. “A learned Single Judge of 
this Court held that even though the forest 
in which the Borang trees were situate con- 
stituted a reserve forest and was undoubted- 
ly the property of the Government but since 
the State in a democratic constitution could 
not hold the said property as a monarch and 
was bound to administer it in such a way as 
to ensure the greatest amount of benefit to 
the public, the impugned directions and the 
auction could not be upheld. In so holding 
he relied upon certain observations made by 
the Supreme Court in the case of Rashbihari 
Panda v. State of Orissa, AIR 1969 SC 1081, 
On this view the writ petition was allowed 
and the directions for auction referred to 
above as also the auction sale of Borang 
trees held in pursuance thereof on Septem- 
ber 28, 1971 and October 12, 1971 were 
quashed. : 

2. Aggrieved the State of U. P. and 
some of jts officers have filed this special 
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appeal. The case of Rashbihari Panda Supra 
was one relating to monopoly rights of the 
State in respect of trade in Tendu leaves. 
It was held that the validity of the law 
creating monopoly in favour of State to 
trade in a given commodity had to be judg- 
ed by the test whether the entire benefit 
arising therefrom was to enure to the State 


` and the monopoly was not used as a cloak 


for conferring private benefit upon a limited 
class of persons. The scheme of selling Tenda 
leaves to selected purchasers or of accept- 
ing tenders only from a specified class of 
purchasers was not integrally and essentially 
connected with the creation of the monopoly 
and was not protected by Article 19 (6) (ii) 

of the Constitution and had, therefore, to 

satisfy the requirements of reasonableness 

under the first part of Article 19 (6). We 

are, however, of the opinion that Rashbihari 

Panda’s case has no application to the facts 

of the instant case inasmuch as the State in 

the case before us in support of the impugn~ 

ed directions has not relied upon any law 

creating monopoly to trade in a particular 

commodity. The contention raised on behalf 

of the State is that since the Borang trees 

in question were the property of the Govern- 

ment it was open to it to auction it in such 

Manner as was considered expedient in 

order to give a fillip to a particular indus- 

try. In view of the utility of Borang trees 

for the manufacture of pencils and slates and 

as a consequence of the growth of pencil in- 

dustry in the State, shortage of Borang wood 

had set in and it was as such considered pro- 

per to restrict the auction of these trees to 

only such pencil and slate manufacturers as 

were covered by the impugned directions. 

In State of Orissa v. Harinarayan, AIR 1972 ` 
SC 1816 dealing with the Government’s power 

to sell the exclusive privileges set out in Sece 
tion 22 of the Excise Act of the Bihar and’ 
Orissa it was held 


“if the Government is exclusive owner 
of these privileges, reliance on Article 19 (1). 
(g) or Article 14 becomes irrelevant. Citi- 
zens cannot have any fundamental rights to 
trade or carry on business in the properties 
or rights belonging to the Government. ...... 
Moreover, keeping in view the utility of 
Borang trees for the manufacture of pencil 
and slates and the shortage of Borang wood 
if the Government decided to permit only 
such pencil and slate manufacturers who came 
within the purview of the impugned direc- 
tions it cannot be said that the restrictions 
so placed were unreasonable. 


3. In this view of the matter the ap- 
peal succeeds and is allowed, the judgment 
of the learned Single Judge is set aside and 
the writ petition is dismissed: There will, 
however, be no order as to costs. 

Appeal allowed. 
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Bashir Ahmad, Appellant v. Smt. Zaina- 
bun Nisan and others, Respondents. 

F. A. F. O. No. 245 of 1971, DJ- 15-12- 
4972, against order of G. S. N. Tripathi, 
Addl. Civil J., Meerut, D/- 5-8-1971. 

Index Note: — (A) Civil P. C. (1998), 
Grder 41, Rule 27 — Propriety of remand 
order. 

Brief Note: — (A) Remand order can- 
not be passed to provide a fresh opportunity 
of producing evidence to a party or to pro- 
vide opportunity to party to fill up lacuna 
or lacunae in his evidence. A remand order 
passed on the ground that lower court’s judg- 
ment was based on legally inadmissible evi- 
dence was not proper. (Paras 5, 
Cases Referred: Chronological Paras 
AIR 1962 All 381 = 1962 All LJ 

305, Lakshmi Devi v. Roongta and Co. 4 
AIR 1957 Cal 170 = 61 Cal WN 184, 
Phani Bhushan v. Phani Bhushan 2 

Shanti Swarup Bhatnagar, for Appellant; 
R. H. Zaidi, for Respondents. 

JUDGME The first appeal has 
been filed by defendant-Bashir Ahmad and 
arises from the order dated 5-8-1971 passed 
by Sri G. S. N. Tripathi, Additional Civil 
Judge, Meerut under the following circum- 
stances, 


ecto 
s 


2. The plaintiff-respondents, who are 
the landlords of certain premises which are 
in occupation of the appellant as a tenant, 
filed a suit for the appellant’s ejectment in 
the court of Munsif, Meerut on the basis of 
a permission and also on the ground that the 
defendant was in arrears alleging that the 
defendant’s tenancy had been terminated by 
a notice served upon him under Section 106 
of the Transfer of Property Act. The suit 
was contested on diverse grounds which 
need not be stated here. The de- 
fendant was absent in spite of service 
of summons and the suit was decreed ex 
parte. The defendant filed an appeal against 
the ex parte decree. The appeal was allow- 
ed, the ex parte decree was set aside and the 
suit was remanded by the lower appellate 
court for retrial. On the date fixed by the 
trial court for rehearing both the parties were 
present. The plaintiffs made a statement 
before the trial court to the effect that they 
will not adduce any further evidence. Before 
passing of the ex parte decree the plaintiff 
had examined himself and also produced 
three documents copy of the notice claimed 
to have been served upon the defendant 
under Section 106 of the Transfer of Pro- 
perty Act, postal receipt and postal ac- 
knowledgment relating to the notice. The 
defendant examined one witness. It may be 
mentioned here that in the written state- 
ment the defendant had contested not only 
service of notice upon him but also the 
fact that any notice as required by Section 
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of the Transfer of Property Act had 
icon given to him. The suit was decided by 
the trial Court on the basis of the oral and 
documentary evidence which was adduced 
before passing of the ex parte decree. Again 
the defendant appealed. The appeal was al- 
lowed, the lower appellate court taking the 
view that the ex parte decree having been 
set aside the evidence produced behind the 
back of the defendant before the passing of 
the ex parte decree could not be read against 
the defendant and the plaintiffs should have 
adduced fresh evidence in the presence of the 
defendant. On this view relying upon a Cal- 
cutta case: Phani Bhushan Mukherjee v. 
Phani Bhushan Mukherjee, AIR 1957 Cal 
170 the appeal was allowed and the case was 
remanded for decision of the suit afresh ac- 
cording to law. 


3. Plaintiffs have filed 
tion to the appeal. 


4. Learned counsel for the appellant 
urged that the lower appellate court erred in 
passing the order of remand when the plain- 
tiffs had made a statement in the trial court 
to the effect that they did not want to ad- 
duce any further evidence. It is urged that 
in the circumstances the lower appellate 
court should have decided the case on the 
basis of evidence on record i.e., on merits 
instead of providing fresh opportunity to the 
plaintiffs to adduce evidence at the trial. On 
hearing learned counsel for the parties I am 
of the opinion that this submission is well- 
founded. Similar matter came up before a 
Division Bench of this Court in the case of 
Lakshmi Devi v. Roongta and Co., 1962 All 
LJ 305 = (AIR 1962 All 381). In that case 
an ex parte decree was earlier passed against 
the appellants which was set aside and on 
4-7-1951, the date fixed for hearing again 
the appellants were absent. On that date the 
counsel for the plaintiff-respondents made a 
Statement of the effect that he relied upon 
the evidence already recorded before passing 
of the ex parte decree and did not wish to 
produce any further evidence. Relying on 
that evidence the learned Judge decreed the 
suit against the appellants on merits. It was 
this decree that was challenged in first 
appeal before this Court. It was held that 
the earlier ex parte decree against the appei- 
lante having been set aside they became en- 
titled to be relegated ta the stage at which 
they were absent and could insist that every- 
thing which had been done in their absence 
should be done again in their presence as 
the reason for absence having been found 
to be sufficient they could say that the wit- 
messes should be examined again and that 
no decree could be passed against them on 
the basis of the evidence recorded in their 
absence. E am in respectful agreement with 
the view taken in this case. It is clear that 
even if the statement which was made on 
behalf of the plaintiffs before the trial Court 
to the effect that the plaintiffs did not want 
to produce any further evidence were taken 
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to imply that they wanted to rel 

evidence which was produced behind a 
defendant’s back before passing of the ex 
parte decree that statement cannot be taken 
advantage of by the plaintiffs because in 
any case the oral evidence adduced before 
passing of the ex parte decree had been pro- 
duced in the absence of the defendant and 
the documents also had been exhibited be- 
hind the defendant’s back. After the ex 
parte decree was set aside by the appellate 
Court these documents will be deemed to 
have been de-exhibited. They should, there- 
fore, have been exhibited again in the pre- 
sence of the parties and the evidence of the 
witnesses examined behind the back of the 
defendant and in his absence also could not 
be read in spite of the plaintiff’s statement 
expressing an intention to rely upon that 
evidence. That being the position of law, 
the lower appellate Court should have de- 
cided the appeal on merits instead of pass- 
ing an order of remand, it being well settled 
by authority that a remand order cannot be 
passed to provide a fresh opportunity of 
producing evidence to a party or to provide 
opportunity to a party to fill up lacuna op 
lacunae in his evidence. 


5. It was urged by the learned coun- 
sel for the respondents that in passing the 
remand order the lower appellate Court 
appears to have exercised power conferred 
by Order 41, Rule 27 of the Code of Civil 
Procedure. This submission, however, does 
not bear examination for there is nothing in 
the impugned order to indicate that the 
lower appellate Court required any docu- 
ment to be produced or any witness to be 
examined to enable it to pronounce judg- 
ment or for any other substantial cause. 
fact the lower appellate Court did not spe- 
cify any document or oral evidence which 
it thought was necessary to enable it to 
pronounce judgment or for any other sub- 
stantial cause while passing the remand 
order. The case appears to have been re 
manded to provide an opportunity to the 
plaintiffs to produce evidence afr 


6. .Coming now to the cross-objec- 
tion, the only point urged by the learned 
counsel for the respondent was that it was 
not open to the appellant to raise an objec- 
tion for the first time before the lower ap- 
pellate Court about absence of proof of the 
documents which were on record because 
no such objection was raised at the trial 
when the documents had already been exhi- 
bited. This argument appears to be mis- 
conceived. firstly, because the judgment of 
the lower appellate Court does not disclose 
that the order of remand was passed upon 
any objection being raised by the appellant 
with regard to the proof of the documents. 
The case appears to have been remanded, 
on the other hand, on the ground that the 
lower Court had passed its judgment on 
evidence which was not legally admissible, 
In so far as the argument that the docu- 
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ments having already been exhibited no 
objection could be raised before the Jower 
appellate Court to the effect that they should 
e treated as de-exhibited, suffice it to say 
that the documents were exhibited before 
passing the ex parte decree behind the de- 
fendant s back when the defendant had no 
opportunity of objecting to their being exhi- 
bited. After the ex parte decree had been 
passed these documents will be deemed in 
law to have been de-exhibited. I find no 
force in the cross-objection which is, there- 

fore, dismissed. 
this 


7 For the foregoing reasons, 
apral E ama to succeed. It is, there- 
re, allowed and the judgment and decree 
dated 5-8-1971 passed by the lower appel- 
late Court are set aside and the case is re- 
manded to the lower appellate Court foy 
decision of the appeal on merits according 

to law. Parties to bear their own costs. 
Appeal allowed. 





AIR 1973 ALLAHABAD 340 (V 60 € 118) 
OM PRAKASH TRIVEDI J. ` 

oe Appellant v. Badri, Respon- 

F. A. F. O. No. 162 of 1971, DJ- 13-12- 
1972, against order of Civil and S Go- 
takhpur, in Civil Appeal No. 223 of 1970. 

Index Note:— (A) Provincial Small 
Cause Courts Act (1887), Section 15 (As 
amended by U. P. Act No. 14 of 1970) — 
Money suit for Rs. 1488 — Jnrisdiction of 
Munsif taken away by amendment during 
pendency of suit — Pending suits mot saved 
by the amendment provisions — Amendment 
Operated retrospectively. AIR 1970 All 604, 
Distinguished. (Para 2) 


Index Note:-— (8) Civil P. C. (1908), 
Sections 9 and 21 — Decree passed without 
jurisdiction is nullity — Neither acquies- 
cence nor consent of parties can confer 
jurisdiction. AIR 1954 SC 340, Rel. on. 


@ara 4) 
Cases Referred: Chronological Paras 
AIR 1970 Ali 604 = 1970 All WR 
(HC) 419, Manzurul Haq v. Hakim 
Mobsin Ali 
AIR 1954 SC 340 = 1955 SCR 117, 
Kiran Singh v. Chaman Paswan 


V. B. Khare, for Appellant; Swaraj 
Prakash, for Respondent. 


JUDGMENT :— This appeal has been 
filed by plaintiff Khairullah and arises under 
the following circumstances: The appellant 
had filed a suit for recovery of Rs. 1488/- 
with costs against the respondent in the 
court of Munsif, Gorakhpur. The suit was 
decreed by the Munsif on 14-7-1970 for a 
sum of Rs. 1488/- with pendente lite and 
future interest. The defendant appealed 
and raised the point that during the pen- 
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dency of the suit before the Munsif U. P. 
Act 14 of 1970 by which sub-sections (2) 
and (3) of the Provincial Small Cause 
Courts Act, 1887 were amended had come 
into force. By this amendment in sub-sec- 
tion (2) of Section 15 subject to the excep- 
tions specified in the Schedule and to the 
provisions of any enactment for the time 
being in force all suits of a civil nature of 
which value does not exceed Rs. 1000/- 
were made cognizable by the Court of Small 
Causes and by amendment in sub-section 
(3) the State Government was, empowered 
' to direct that all suits of a civil nature of 
which value does not exceed Rs. 2000/- 
shall be cognizable by the Court of Small 
Causes mentioned in the order. U. P. Act 
14 of 1970 was published in the U. P. Ga- 
zette on 8-4-1970. The point raised before 
the lower appellate Court was that on ac- 
count of the bar created by Section 16 of 
the Provincial Small Cause Courts Act, 1887 
read with this amendment jurisdiction of the 
Munsif to try the suit was taken away and 
the jurisdiction to try the suit became vest- 
ed exclusively in the Judge, Small Causes, 
exercising jurisdiction over cases upto @ 
valuation of Rs. 2000/-. This argument was 
accepted by the lower appellate Court. It 
was held that on account of amendment of 
Section 15 of the Provincial Small Cause 
Courts Act, 1887 by U. P. Act 14 of 1970 
jurisdiction of the Civil Court was taken 
away to try a suit of the present nature and 
that the Munsif had no jurisdiction to de- 
cide the suit after this amendment. The 
appeal was allowed. The judgment and 
decree of the Munsif were set aside and the 
plaint was ordered to be returned for pre- 
sentation, to the proper court. It is against 
this order that the present appeal is directed. 


2. The first submission of learned 
counsel is that U. P. Act 14 of 1970 did 
not contain any provision relating to pend- 
ing suits and inasmuch as amendment in 
Section 15 of the Provincial Small Cause 
Courts Act did not in terms apply retros- 
pectively it should be held that the jurisdic- 
tion of the civil Court remained unaffected 
in respect of this pending suit. This argu- 
ment is devoid of substance because it is 
plain that the amendment in  sub-sections 
(2) and (3) of Section 15 ‘effected by U. P. 
Act 14 of 1970 related to procedural mat- 
ter; because it is well settled that all proce- 
dural amendments should take effect retros- 
pectively; because in mere procedure or the 
forum the subject has no vested right. This 
is so especially when there is no saving pro- 
vision in U. P. Act 14 of 1970 to protect 
pending actions and suits and to provide 
that pending actions and suits shall continue 
to be governed notwithstanding the amend- 
ment by the old procedure. There is, there- 
fore, no validity in the argument of the 
Jearned counsel that the amendment of Sec- 
tion 15 of the Provincial Small Cause Courts 
Act, 1887 did not affect pending suits. On 
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the other hand, it is quite clear that the 
amendment having related to procedural 
matters applied with retrospective effect and 
therefore affected the forum of pending 
suits also with the result that after 8-4-1970 
in view of Section 16 of the Provincial Small 
Cause Courts Act, 1887 jurisdiction of the 
regular Civil Court was taken away to de- 
cide suits covered by sub-sections (2) and (3) 
of Section 15 of the Act of 1887. Conse- 
quently, the Munsif had no jurisdiction to 
decide the suit and the decree passed by him 
would be a nullity. 


3. In this connection learned coun- 
sel referred to a Full Bench decision of this 
Court in the case of Manzurul Haq v. Ha- 
kim Mohsin Ali, 1970 All WR (HC) 419 = 
(AIR 1970 All 604) and in that connection 
referred to observations made in para 21 
of the report to the effect that it is clear 
from a reading of Section 16 of the Provin- 
cial Small Cause Courts Act that the Court 
of Small Causes is merely a court of pre- 
ferential and not of exclusive jurisdiction. 
These observations were made in the con- 
text of deciding whether the earlier decision 
of the Judge, Small Causes, will operate as 
res judicata in a subsequent suit for arrears 
of rent and ejectment filed in the court of 
Munsif, The argument was that the decision 
of the Judge, Small Causes, operated as res 
judicata as he was a Court of exclusive 
jurisdiction and, therefore, proceeding be- 
fore such a Court is not a civil suit. Khare, 
J. in his leading judgment held that the 
Court of Small Causes is not a Court 
of exclusive jurisdiction but only a 
Court of preferential jurisdiction. That 
conclusion had relevance only for the 
purpose of deciding the question of 
res judicata. The question did not arise in 
that case as to what is the effect of Section 
16 of the Provincial Small Cause Courts Act 
which conferred exclusive jurisdiction on 
Courts of Small Causes in respect 
of suits of a particular category and barred 
the cognizance of such suits by any other 
court. Indeed it was not even seriously 
maintained by the learned counsel that the 
bar of Section 16 was absolute respecting 
suits which were made exclusively cogniz- 
able by Courts of Small Causes. That being 
so, once it is held that by amendment of 
Section 15 jurisdiction to try the suit of the 
present nature had been conferred exclu- 
sively on the Court of Small Causes it must 
follow immediately on account of bar in 
Section 16 that the Munsif had no jurisdic- 
tion to try the suit. The ruling is of no as- 
sistance to the appellant. 


4, The only other point made by 
the learned counsel was that the respondent 
had submitted to the jurisdiction of the 
Munsif; raised no objection before him that 
he had no jurisdiction to try the suit and, 
therefore, he was prevented from raising 
the objection of jurisdiction before the lower 
appellate Court. This argument is- also 
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ithout force as neither acquiescence nor 
consent of parties can confer jurisdiction on 
a Court which lacks inherent jurisdiction 
and a decree passed without jurisdiction is 
a nullity. In Kiran Singh v. Chaman Pas- 
wan, AIR 1954 SC 340 the Supreme Court 
observed as follows:— 


“It is a fundamental principle that a 
decree passed by a Court without jurisdic- 
tion is a nullity, and that its invalidity 
could be set up whenever and wherever it is 
sought to be enforced or relied upon, even 
at the stage of execution and even in colla- 
teral proceedings. A defect of jurisdiction 
whether it is pecuniary or territorial, or 
whether it is in respect of the subject-mat- 
ter of the action, strikes at the very autho- 
rity of the Court to pass any decree, and 
such a defect cannot be cured even by con- 
sent of parties.” 


5. These being the only points rais- 
ed I find no force in this appeal which is 
dismissed with costs to the respondent. Let 
the record be sent down to the Munsif con- 


cerned forthwith 
Appeal dismissed. 


AIR 1973 ALLAHABAD 342 (V 60 C 119) 
SATISH CHANDRA AND N. D. OJHA, JJ. 


Union of India, Petitioner v. Ad-Hoo 
Claims Commissioner and another, Respon- 
dents. 

Civil Misc. Writ No. 1654 of 1970, DJ- 
17-11-1972. 

Index Note:— (A) Railways Act 
(1890), Section 82-A — Rule 6 of the Rail- 
way Accident Compensation Rules — Com- 
pensation for loss of earning during hospi- 
talization — Not. expressly prohibited but 
also not specifically provided — It would be 
ultra vires powers of Claims Commissioner 
to grant. . 

Brief Note:— (A) The Claims Commis- 
sioner is a tribunal with specified limited 
jurisdiction. His function is to determine 
compensation payable wunder Section 82-A. 
He cannot give any relief which is not speci- 
fied under the statute or its rules. . 

(Paras 9, 10, 12) 

Index Note:— (8) Railways Act (1899), 
Section 82-A — Role 6 of the Railway Ac- 
cident Compensation Rules — Entries in 
sub-roles relating to compensation — They 
must be treated as mutually exclusive. 

Para 13) 

Brief Note:— @) Thus if an injury has 
caused permanent partial disablement cover- 
ed by sub-rule (2), the same injury will not 
fall under sub-rule (3), because the same 
injury cannot at the same time cause both 
permanent partial disablement as also tem- 
porary disablement, total or partial. 

(Para 13) 


AQ/DQ/A149/73/RSK.— 


Union of India v. Claims Commr. (S. Chandra J.) 


A.J. R. 


Cases Referred: Chronological Paras 

(1972) Writ No. 1839 of 1970, DJ- 
21-2-1972 (AIL), Union of India v. 
Claims. Commr. 

(1972) Writ No. 1910 of 1970, DJ- 20- 
1-1972 (All), Union of India v. 
Murlidhar Pathak 

(1972) Writ No. 2116 of 1970, DJ- 18- 

- 3-1972 (All), Union of India v. 

Vijai Prasad 

Lalji Sinha, for Appellant; R. N. Upa- 
dhya, for Respondents. 

SATISH CHANDRA, 3.:— This writ- 
petition has come before this Bench on a 
reference by Hon. Kirty, J. The learned 
Judge felt that the view taken in three single 
Judge decisions cited before him on the 
question of law raised in this writ petition 
required reconsideration. 

2. On the night between the 20th 
and 21st June, 1969, 6-Down Allahabad- 
Gorakhpur Express train met with an acci- 
dent between Jakhanian and Dulahpur rail- 
way stations. Several persons died and 
many others received injuries at the accident. 
Nand Lal, respondent No. 2 was one of the 
injured persons. On lith September, 1969, 
Nand Lal respondent filed an application 
before the Claims Commissioner, Varanasi, 
respondent No. 1, for payment of compen- 
sation. The Claims Commissioner on 18th 
February, 1970, allowed the claim in part. 
He awarded Rs. 7,353/- in all. Of this 
amount, Rs. 2,100/- was compensation for 
15 per cent. partial permanent disability; 
Rs. 1,387/- for the loss of earnings for 3 
months and 21 days during which the claim- 
ant was lying in hospital and Rs. 3,866/- 
was for the loss of goods and cash. The 
Union of India felt aggrieved and instituted 
the present writ petition in this Court for 
quashing the award. 

3. At the hearing of the writ peti- 
tion before the learned Single Judge only 
one point appears to have been pressed on 
behalf of the petitioner. It related to the 
award of Rs. 1,387/- as compensation for 
the loss of earnings for 3 months and 21 
days. It was urged in support of the writ 
petition that the Claims Commissioner had 
no jurisdiction to travel outside the provi- 
sions of the Act and the rules laying down 
the categories under which alone compen- 
sation could be granted. There was no pro- 
vision for grant of compensation on account 
of loss of income because the injured per- 
son was undergoing medical aid in a hospi- 
tal. In support reliance was placed upon 
the decisions of Lokur, J. in Union of India 
v. Murli Dhar Pathak (Writ No. 1910 of 
1970 decided on 20-1-1972) (All.), Hari Swa- 
rup, J. in Union of India v. Claims Commr. 
(Writ No.: 1839 of 1970 decided on 21-2- 
1972) (All) and Broome, J. in Union of 
India v. Vijai Prasad (Writ No. 2116 of 
1970 decided on 18-3-1972). 

4. Section 82-A of the Railways Act 
provides for liability of Railway Adminis- 
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tration in respect of accidents to trains 
carrying passengers. It provides:— 

“82-A. (1) When in the course of work- 
ing a railway an accident occurs, | being 
either a collision between trains of which one 
is a train carrying passengers or the derail- 
ment of or other accidents to a train or any 
part of a train carrying passengers, then, 
whether or not there has been any wrongful 
act, neglect or default on the part of the 
railway administration such as would entitle 
a person who has been injured or has suf- 
fered loss to maintain an action and recover 
damages in respect thereof, the Railway ad- 
ministration shall; notwithstanding any other 
provision of law to the contrary, be liable 
to pay compensation to the extent set out in 
sub-section (2) and to that extent only for 
loss occasioned by the death of a passenger 
dying as a result of such accident, and for 
personal injury and loss, destruction or dete- 
rioration of animals or goods owned by the 
passengers and accompanying the passenger 
in his compartment or on the train, sustain- 
ed as a result of such accident. (2) The liabi- 
lity of a railway administration under this 
section shall in no case exceed twenty thou- 
sand rupees in respect of any one person.” 
Section 82-B authorises the Central Govern- 
ment to appoint a Claims Commissioner for 
specified local. areas. Section 82-C provides 
for the person who can make an applica- 
tion for compensation before the Claims 
Commissioner. Section 82-D lays down the 
procedure and powers of the Commissioner. 


5. Sub-section (1) of Section 82-F 
provides that the Claims Commissioner shall 
decide any question as to the liability of the 
railway administration “to pay compensa- 
tion’ under Section 82-A”, or as to the 
amount thereof, or as to the person to whom 
such compensation is payable. By sub-section 
(2) the decision of the Claims Commissioner 
is appealable to the High Court. Sub-section 
(5) makes the decision of the Claims Com- 
missioner final and not liable to be question- 
ed in any court, subject to the decision of 
` the High Court in an appeal. 


_, 6 Section 82-H provides that the 
right of any person to claim compensation 


under _Section 82-A shall not af 
fect his right to claim compensation 
under the Workmen’s Compensation Act, 


1923, or any other law for the time being 
in force, but no person shall be entitled’ to 
claim compensation more than once in res- 
pect of the same accident. Section 82-J 
authorises the Central Government to frame 
rules to carry out the objects of Sections 
82-A to 82-H. Sub-section (2) says that the 
rules may, inter alia, provide for the nature 
of the injury for which and the rates at 
which compensation shall be payable. 


7. In exercise of the power confer- 
ted by Section 82-J, the Central Govern- 
ment framed the Railway Accident Compen- 
sation Rules. Part III of the Rules is head- 
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ed as “Rates of Compensation”. It consists 
of Rules 6 and 7. Rule 6 provides for the 
amount of compensation to the injured per- 
son while Rule 7 makes provision for com- 
pensation for loss of goods and animals and 
provides that the compensation payable 
under both the heads shall not, in respect of 
any. one person, exceed the limit specified 
in sub-section (2) of Section 82-A, namely 
Rs. 20,000/-. ` 

Rule 6 provides:— . 

“6. Amount of compensation,— 

(1) The amount of compensation pay- 
able in respect of death or for injuries caus- 
ing partial disablement or total disablement 
shall be at the rates set out in the schedule; 

(2) In case of a partial disablement 
arising out of an injury not specified in 
Part H of the schedule such percentage of 
the compensation payable in the case of a 
total disablement as is proportionate to the 
loss of earning capacity permanently caused 
by the injury, shall be payable. 

(3) The amount of compensation pay- 
able in respect of injuries causing tempo- 
rary disablement, total or partial, or of in- 
juries resulting in pain and suffering with- 
out causing any disablement, shall be such 
as the Claims. Commissioner may, in all the 
circumstances of the case, determine to be 
reasonable : 


Provided that such compensation shall 
in no case exceed 3/5th of the amount pres- 
cribed for total disablement in Part I of the 
Schedule. 

Provided that where more than one in- 
jury is caused by the same accident compen- 
sation shall be payable in respect of each 
injury but so that the aggregate amount of 
compensation does not exceed the amount 
which would have been payable if a total 
disablement had resulted from such injuries: 

Provided further that where compensa- 
tion has been paid for any injury which is 
less than the amount which would have 
been payable as compensation if the injured 
person had died and that person subsequent- 
ly dies as a result of the injury, a further 
compensation equal to the difference be- 
tween the amount payable and that already 
paid shall become payable.” 


8. Section 82-D authorises the 
Claims Commissioner to enquire into and 
determine any claim for compensation pay- 
able under Section 82-A. The Claims Com- 
missioner thus has been constituted as a 
special tribunal to determine the compensa- 
tion payable under Section 82-A alone. He 
has not been expressly given any power to 
travel outside that section. Under Section 
82-A compensation is payable irrespective of 
any wrongful act, neglect or default on the 
part of the railway administration. Under 
it the railway administration is liable to pay 
compensation (a) for loss occasioned by the 
death of a passenger dying as a result of the 
accident, (b) for personal injury and (c) for 
loss, destruction or deterioration of animals 
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or goods owned by the passenger and ac- 
companying the passenger in the compart- 
ment or on train, sustained as a result of such 
accident. The Claims Commissioner thus 
has jurisdiction to grant compensation in 
respect of the three categories of losses men- 
tioned above. The detailed specification of 
the character of the loss suffered because of 
the personal injury and the rate of com- 
pensation payable therefor has been provid- 
ed in Rule 6 read with the schedule. 


9. For the respondents it was urged 
that no provision of the Railways Act or 
of the Rules specifically prohibits the Claims 
Commissioner to award compensation in res- 
pect of a category of loss which may not 
have been mentioned in Rule 6, for instance, 
loss of business or income occasioned by 
the accident. 


10. It is true that there is no such 
express bar. At the same time it is evident 
that the Claims Commissioner is a special 
tribunal constituted for the limited purpose 
of determining compensation payable under 
Section 82-A. It is a tribunal of limited 
jurisdiction constituted for a special purpose. 


11. In the law of ultra vires in Bri- 
tish India by S. R. Das (Tagore Law Lec- 
tures, 1903, page 12) it has been stated:— 

“The phrase ultra vires is applicable 
only to acts done in excess of the legal 
powers of the doer, as distinguished from 
want of jurisdiction and illegality. This may 
be called the essence of the doctrine of ultra 
vires. It is action in excess of the powers 
possessed by a person (which includes a 
body corporate) within the above limita- 
tions. This presupposes that the powers 
are in their nature limited. What is the na- 
ture of that limitation? In speaking of an 
ordinary citizen we do not speak of any 
action being ultra vires. To - an ordinary 
citizen whatever is not expressly forbidden 
by the law is permitted by the law. It is 
only when the law has called into existence 
a person for a particular purpose or has re- 
cognised its existence—such as the holder of 
an office, a body corporate &c. — that the 
power is limited to the authority delegated 
expressly or by implication and to the ob- 
ject for which it was created. In the case 
of such a creation the ordinary law applic- 
able to an individual is somewhat reversed. 
Whatever is not permitted, expressly or by 
implication, by the constituting instrument, 
is prohibited, not by any express prohibi- 
tion of the legislature, but by the doctrine of 
ultra vires.” (See Attorney-General v. Great 
Eastern Rly. Co., L. R. 5 App Cas 473). 


12. In the context of this principle 
it is clear that the Claims Commissioner is 
a tribunal created with the object of deter- 
mining compensation payable under Sec- 
tion 82-A. The powers possessed by the 
Commissioner are limited to the authority 
delegated to him by Section 82-A and the 
tules, especially Rule 6. He has no power 
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to travel outside them. He has no power to 
grant compensation under any head which 
is not provided in Rule 6. 

13. The respondent suffered a frac- 
ture of the elbow bone of his left hand. 
This resulted in 15 per cent permanent par- 
tial disability for which he was awarded 
compensation of Rs. 2,100/- under Rule 6 
(2). If an injury has caused permanent par- 
tial disablement covered by sub-rule (2), the 
same injury will not fall under sub-rule (3) 
because the same injury cannot at the same 
time cause partial permanent disablement 
as well as temporary disablement, total or 
partial. The second clause of sub-rule (3) 
dealing with injuries resulting in pain and 
suffering without causing disablement obvi- 
ously cannot include injuries which have 
caused disablement mentioned in sub-rule 
(2) or in the first clause of sub-rule (3). The 
injured person is no doubt entitled to com- 
pensation for each injury. This is specifi- 
cally mentioned in the first proviso to Rule 
6. But the various clauses of Rule 6 make 
it clear that one injury cannot fall under 
more than one of the three sub-rules. In 
this respect the various sub-rules of Rule 6 
are mutually exclusive. 


14. The Schedule to the rules which 
gives the amounts of compensation shows 
that the compensation is computed by capi- 
talising the monthly salary or income of 
the injured person. The compensation for 
partial disablement is the prescribed -percent- 
age of the amount payable under part I 
for total disablement. The compensation 
payable under the rules is, therefore, linked 
and is based on a consideration that the in« 
jured person has suffered loss of income as 
a result of the injuries. The compensation 
is liable to be determined at a flat rate men- 
tioned in the Schedule. The loss of income 
by reason of enforced absence from the in- 
jured person’s place of business is an cele- 
ment which seems to have been taken into 
consideration while determining the actual 
amount of compensation payable to him. 
This also supports the view that for the . 
same injury the claimant is not entitled to 
compensation independently under the head 
of loss of income for the period the injured 
person was being treated in a hospital and 
was thus absent from his place of business. 

15. In our opinion the Claims Com- 
missioner had no power to grant compen- 
sation under the head of loss of income for 
the period the injured person was lying in 


the hospital. The award in so far as it 
granted Rs. 1,387/- under this head was 
ultra vires. 

16. In the result the writ petition 


succeeds and is allowed in part. The order 
of the Claims Commissioner is modified. 
His award is reduced by a sum of Rupees 
1,387/-. In view of the divided success, the 
parties will bear their own costs. 

Order accordingly. 


> 
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AIR 1973 ALLAHABAD 345 (V 60 C 120) 
SATISH CHANDRA AND N. D. 
OJHA, JJ. 

The Board of High School and Interme- 
diate Education, U. P. and another, Appels 
lants v. Gopal Narain Singh, Respondent. 

Special Appeals Nos. 576 to 578 of 
1972, D/- 10-11-1972, against judgment of 
G. C. Mathur, J. in C. M. W. No. 1578 of 
1972, D/- 17-8-1972. 

Index Note:-—(A) Constitution of India, 
Art. 14 — U. P. Intermediate Education Act, 
(1921) — Directive of Govermment dated 
23rd December, 1965 fixing mime years as 
the minimum age limit for admission to 
Class VI — Regulation 33 fixing minimum 
14 years as a term of eligibility to Bligh 
School examination — Classification mot 
based wpom objective amalysis — Directive 
and Regulation are hit by Art. 14. 

Brief Note:— (A) The grounds of in- 
validity are:— There was no material to 
sustain the case that students below age 9 
are not fit to receive Higher Secondary Edu- 
cation. Similarly the grouping together of 
all students below the age of 14 years into 
a separate class amounts to unreasonable 
classification and hence both the directive 
and the Regulation are ultra vires this Act. 
(1969) 1 SCWR 482, Relied on. 

(Paras 14, 15) 
Cases Referred: Chromological Parag 
(1968) Civil Appeal No. 1832 of 1968, 
D/- 12-12-1968 = (1969 1 SCWR 
482, State of U. P. v. Kishan Chand  __ 
Dhuan 1f 

Shanti Swarup Bhatnagar, for Appel- 

Jants; R. K. Shukla, for Respondent. 
three 


JUDGMENT :— This and the 
companion Special Appeals. arise out of a 
judgment disposing of four writ petitions. 
They all raise common questions and can 
be conveniently disposed of together. 


2. On December 23, 1965 the State 
Government in its Education Department 
addressed a demi order to the Director of 
Education U. P. It informed the Director 
that the Governor has been pleased to order 
that with effect from July, 1966, the mini- 
mum age limit for admission to class VI 
in all the recognised educational institutions 
in the State shall be 9 years on July 1 of 
the year in which admission to class VI is 
sought. Consequently at the High School 
stage, the minimum age limit for all stu« 
dents appearing at the High School Exami- 
nation of 1971 onwards, shall be 14 years 
on July 1 of the year in which the student 
appears at the High School Examination of 
the Board of High School and Intermediate 
Education. The Director was asked to take 
immediate action to notify this decision to 
all the educational officers and institutions 
concerned and to request the Board of High 
School and Intermediate Education, U. P. 
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to take suitable action for the amendment of 
the Board’s Regulations. 

3. As a result of this directive, the 
Education Code was amended. Clause (E) 
was added to paragraph 90 thereof providing 
for a restriction for admission to class VI 
at the minimum age of 9 years. In due 
course, the Board by Notification dated 21st 
February, 1966 added Regulation 33 to 
Chapter XII of the Regulations made by it 
under the U. P. Intermediate Education Act. 
It provided that no candidate shall be eligi- 
ble for admission to the High School Exa- 
mination of 1971 and onwards unless his/ 
her age on the 1st July of the year in which 
he/she intends to appear at the examination 
is 14 years or more. 


4 The respondents in these appeals 
sought admission to the High School Exa- 
mination held in 1972. Their applications 
were rejected by the Board on the ground 
that they were below 14 years in age. One 
of the respondents was, however, given the 
admission card but subsequently his exami- 
nation was cancelled on the same ground. 


5. The respondents filed writ peti- 
tions to challenge the validity of Regulation 
33. Our brother G. C. Mathur held that 
the basis of classification for appearing in 
the High School Examination on the ground 
of age has no nexus with the object sought 
to be achieved by the law. Regulation ° 
violated Article 14 of the Constitution. On 
this view, the writ petitions were allowed and 
the Board was restrained from  disentitling 
the respondents from appearing at the Exa- 
mination on the ground that they were be- 
low age. Aggrieved the Board ` of High 
School and Intermediate Education, U. P. 
has come up in appeal. 


6. In the writ petitions, the validity 
of Regulation 33 was challenged on the 
ground that there was no reasonable basis 
for debarring students below the age of 14 
years from appearing at the High School 
Examination. The grouping together of all 
students below the age of 14 into a separate 
class, which was inelligible for the High 
School Examination was arbitrary and had 
no rational relation to the object sought to 
be achieved by the U. P. Intermediate Edu- 
cation Act. 


7. The State filed a supplementary 
counter-affidavit to indicate the basis upon 
which the State has classified the students 
below the- age of 14 years. This affidavit 
refers to the Reports of the Kothari Com- 
mission and the Mudaliar Commission. 
Neither of these two Commissions recom- 
mended a rigid fixation of age limit as a 
qualification for the High School Examina- 


- tion. They recommended an integrated sys- 


tem of education commensurate 
age of the students. Mudaliar Commission 
Report provides that particular care will 
have to be taken to ensure that the educa- 
tion imparted during the first 8 years in the 


with the 
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Primary (or Junior Basic) and the Middle 
(Senior Basic) stage forms an integrated 
and complete whole, so that when free and 
compulsory education is extended upto the 
age of 14, as envisaged in the Constitution, 
it will constitute a uniform pattern of edu- 
cation. Similarly the Kothari Commission 
recommended that the first 10 years of 
schooling, covering a primary stage of seven 
or eight years and a lower secondary stage 
of three or two years, will provide a course 
of general education without any specializa- 
tion. One of its recommendations was that 
the age of admission to class I will ordi- 
narily be not less than 6. In this Report 
also the emphasis was on the kind of courses 
that should be prescribed for students at 
different stages of education. It did not en- 
visage a rigid and an inflexible fixation of 
minimum age for any particular class. 
Acharya Narendra Deo Committee in its 
Report expressed the opinion that the mini- 
mum age which a regular student must at- 
tain before appearing at the Intermediate 
Examination should be 16 years. It also 
recommended that its minimum should be 
raised again by one year at the end of three 
or four years. The Supplementary counter- 
affidavit does not indicate the reasons which 
. impelled this Committee to make this re- 
commendation. In any event, this recom- 
mendation does not appear to have been ac- 
cepted as such by the State Government. 


8. Learned Advocate-General invit- 
ed our attention to the Report of the Secon- 
dary Education Committee, 1961. This Com- 
mittee was entrusted with the task of con- 
sidering the Recommendations of the De- 
partmental Committees on Secondary Educa- 
tion and gave final recommendations for 
improvement in the Secondary Education in 
the State. The Departmental Committee 
had not recommended any age limit for ad- 
mission in secondary schools. The Secondary 
Education Committee, however, was of the 
opinion that an age limit should be fixed 
because at present very immature boys are 
going up to Higher Secondary classes result- 
ing in fall in standards”. 


9. In its demi order dated 23rd De- 
cember, 1965 the State Government express- 
ed the view that various committees ap- 
pointed by the Government from time to 
time also deliberated over this important 
question and made observations to the effect 
that “very often” children of immature age 
and frail physique get promoted: to secon- 
dary classes and later to the Intermediate 
and Degree stages and it was necessary that 
some minimum age limit was prescribed for 
admission ‘of “those” students. In this the 
State Government went one step further than 


the Secondary Education Committee Report. - 


That Committee had confined its observation 
to the condition obtaining in higher secon- 
dary classes. The directive of the Govern- 
ment includes the Intermediate and Degree 
stages as well. A student can get promoted 
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to Intermediate and Degree classes if he has 
Successfully passed the High School Exami- 
nation. If a student, though of immature 
age and ‘frail’ physique, is able to pass the 
Examination, it cannot be inferred that he 
had displayed a lesser degree of standard 
than other boys who were not so immature 
in age. As a matter of fact the frailness of 
physique is not dependent upon age alone. 
There is no allegation or evidence that stu- 
dents below 14 years of age are generally in 
a great majority of cases frail in physique, 
Hence frailness of physique could not ration- 
ally form basis of any general classification. 


10. So far as immaturity of age is 
concerned, the State Government or the 
Board has furnished no material to suggest 
that students below the age of 14 are 
immature from the point of view of appear- 
ing at the High School Examination than 
boys who are above that age. The Board 
of High School is conducting the High School 
Examination for the last several decades, 
The State Government has had supervisory 
powers over the Board. These authorities 
could have collected data of all students below 
the age of 14, who have appeared at the High 
School Examination. It could have then exa- ` 
mined and analysed the condition of their 
physique mental capacity and if after an exa- 
mination of the matter from these points of 
view the State or any of its Committees had 
come to the conclusion that in a great majo- 
tity of cases students below the age of 14 
appearing at the High School Examination 
displayed immaturity of mind and were of 
frail physique, which was not proper then a 
tational basis for the classification would 
have been established. But there is not even 
a whisper in any of the counter-affidavits that 
any effort was made to examine the question 
from these relevant and material aspects. The 
classification made by the State Government 
and the impugned Regulation appears to 
have been based on theory, not on facts. 


li. In the State of U. P. v. Kishan 
Chand Dhuan, Civil Appeal No. 1832 of 
1968, D/- 12-12-1968 (SC) the Supreme Court 
rules that a valid classification must be based 
on facts, not merely on theory. Further, a 
general classification cannot be justified on 
the basis of exceptional cases. . 


12. The directive of the State Gov- 
ernment dated 23rd December, 1965, itself 
states that “very often” children of immature 
age and frail physique get promoted to 
secondary classes and later to the interme- 
diate and Degree stages. The expression 
“very often” refers to several occasions. It 
does not refer to a large majority of cases, 
To us it appears that the State Government 
based its classification upon exceptional cases. 
A classification having such a basis cannot 
be justified. j 

13. Tt is true that age can form the 
basis of a classification. Article 24 of the 
Constitution prohibits employment of a child 
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below the age of 14 years in any factory or 
mine or hazardous employment. Article 45 
contemplated that the State will give com- 
pulsory education to all the children until 
they complete the age of 14 years. But this 
does not mean that the age of 14 years can 
form the basis of a classification which is 
based upon illusory or the critical considera- 
tions. 


14. It was urged that the experts have 
unanimously found that several changes take 
place at the ages of 5, 10 and 13 years. It 
is one of the reasons for making the classi- 
fication at the age of 14. If this was the rea- 
son, then surely the classification would have 
taken some other form. The Heads of Ins- 
titutions could have been authorised to see 
that the boys below the age of 14 years, who 
are mentally immature or physically frail, be 
barred. It was also stressed by learned 
Adyocate-General that the State Government 
wanted to achieve the objective, that only 
students, who have capacity to receive the 
higher secondary education, should be pro- 
moted to reach the higher classes. ‘That is 
why it prescribed the minimum age for ad- 
mission to class VI at 9 years. The sup- 
plementary counter-affidavit does not furnish 
any material to sustain the case that students 
below the age of 9 are not fit to receive 
higher Secondary education. This classifica- 
tion again seems to have been based upon 
the critical considerations rather than an ob- 
jective analysis based upon factual data. 


15. In our opinion, the directive of 
the State Government dated 23rd December, 
1965, as well as Regulation 33 suffered from 
the vice of discrimination in violation of 
Article 14 of the Constitution. 


16. In the result, the appeals fail and 
are accordingly dismissed with costs. 
$ Appeals dismissed. 
yaaan eeaeee a 


A 1973 ALLAHABAD 347 (VY 69 C 121) 
HARI SWARUP AND K. N. SINGH, JJ. 
: Ram Pyare, Petitioner v. Deputy Direc- 
tor of Consolidation, and others, Respon- 

dents. 

Civil Mise. Writ No. 6725 of 1972, DJ- 
9-11-1972. 

Index Notes — (A) U. P. Consolidation 
of Holdings Act (5 of 1954), Section 41 — 
Power of review — Power canmmot be exercis< 
edi unless specifically conferred. 

Brief Note: — (A) By Section .41, the 
provisions of Chapters 9 and 10 of the U. P. 
Land Revenue Act (1901), authorising the 
Board of Revenue to review its own judg- 
ment are made applicable to proceedings 
under the U. P. Consolidation of Holdings 
Act (1954), But in the absence of specific 
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conferment of the power of review, in the 
U. P. Consolidation of Holdings Act (1954) 
such power cannot be inferred merely by the 
application of Chapters 9 and 10 of the U. P. 
Land Revenue Act (1901). 1960 All LY 836, 
Rel. on. (Para 3) 


Cases Referred: Chronological Paras 
1960 All LJ 836 = 1960 All WR (HC) 
63, Qadam Singh v. Ganga Saran 


Markandey Katju, for Petitioner; Stand- 
ing Counsel, for Respondents. 


HARI SWARUP, J..— Through this 
petition the order of the Deputy Director of 
Consolidation dismissing as not maintainable 
the application for review of the order pass- 
ed in Revision is being challenged. Admit- 
tedly there is no specific provision in the 
U. P. Consolidation of Holdings Act, here- 
inafter referred to as the Act, conferring on 
the Deputy Director of Consolidation the 
power to review his judgment. Learned 
counsel contends that Section 41 of the Act 
confers such power. 


2. Section 41 reads as under: 

“Unless otherwise expressly provided by 
or under this Act, the provisions of Chapters 
IX and X of the U. P. Land Revenue Act, 
1901 shall apply to all proceedings including 
appeal and applications under this Act.” 
Chapter X of the Land Revenue Act gives 
the power to the Board of Revenue to review 
its judgment. There is, however, no provi- 
Sion therein regarding review of orders by 
authorities under the U. P. Consolidation of 
Holdings Act. 


3. In our opinion Sec. 41 of the Act 
only makes applicable the provisions of Chap- 
ters IX and X of the U. P. Land Revenue 
Act to proceedings initiated under the U. P. 
Consolidation of Holdings Act, including pro- 
ceedings of appeal and revision. Once the 
proceedings are initiated under this Act, the 
procedure laid down in Chapters IX and X 
shall apply. Section 41, however, does not 
authorise the initiation of proceedings not 
contemplated or authorised by the Act. The 
power of review has to be specifically con- 
ferred and unless there is a provision in the 
Act permitting initiation of such proceedings 
the question of applicability of procedure laid 
down in Chapters IX and X of the U. P. 
Land Revenue Act does not arise. In the 
case of Qadam Singh v. Ganga Saran, 1960 
All LJ 836 this Court had taken the view 
that no review lies. We are also of the 
same view. 


a 4 The petition is accordingly dismiss- 


Petition dismissed. 
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A. K. KIRTY AND GOPINATH, JJ. 


The District Co-operative Bank Ltd. and 
another, Appellants v. Deputy Registrar, Co- 
operative Societies and others, Respondents. 


Special Appeal No. 307 of 1972, Pr 


30-10-1972, against Judgment of C. ŞS. 
Singh, J., in W. P. No. 621 of 1972, Di 
19-5-1972. 


Index Note — (A) Constitution of 
India, Article 226 — Power of High Court 
to issue writ of certiorari — Certiorari, if 
can be issued against Committee of Manage- 
ment of Central Co-operative Bank. 


Brief Note: — (A) Before issuing a writ 
of certiorari to a body not having a statu- 
tory origin the following conditions have to 
be complied with: 

(i) That there should be a body of per- 
sons (ii) that body of persons must have a 
legal authority to determine questions affect- 
ing the rights of subjects; Gii) that the body 
should be under a duty to act judicially and 
(iv) that the body while so acting has acted 
in excess of legal authority. (Para 10) 


A body not created under a statute and 
in that sense a non-statutory body may still 
be subject to the writ 
High Court if it possesses the requisite at- 
tributes which render inferior tribunals 
amenable to the supervisory control of the 
High Court. The origin of the body is not 
of. primary importance, Two things which 
are of importance are (1) the existence of 
legal authority and (2) the duty to act judici- 
ally. Thus a body already in existence, if 
conferred with powers and imposed with 
duties and required to act in a particular 
manner under the statute is as such subject 
to certiorari. (Paras 11, 16, 17) 

The Committee of Management of a 
Central Co-operative Bank is constituted in 
accordance with the provisions of the Act 
and the rules and discharged the functions 
required thereunder. The Committee as such 
while discharging the functions under R. 454 
of U. P. Co-operative Societies Rules, 1968 
is acting under a statute as a body for all 
practical purposes, created under it. It ful- 
filled the requirements of a body to which 
a writ of certiorari can issue. (Paras 18 to 21) 


Index Note: — @) U. P. Co-operative 
Societies Rules (1968), Rules 453 (k), 87, 86, 
454 — Disqualification as a delegate when 
can be said to have been incarred. 


Brief Note: — (B) Although a Central 
Co-operative Bank does not have any indivi- 
dual as its ordinary member, yet for purpo- 
ses of electing the Committee of Management 
it has a general body composed by delegates 
appointed by the affiliated Co-operative So- 
cieties. Under Rule 87 read with Rule 86 a 
delegate ceases to be a delegate on incur- 
ring disqualification amongst others under 
Ssh Se, E SRL RNR PE 
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Dist. Co-op. Bank v. Dy. Registrar, Co-op. Societies 


jurisdiction of the. 
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clauses (k) and (0) of Rule 453 pa 
(Para 25) 
If the general body of a Central Co-ope- 
rative Bank, at least for purposes of electing 
the members of the Managing Committees, 
consists of the delegates appointed by the 
various affiliated societies it is clear that a 
delegate elected as a member of the Mana- 
ging Committee of the Bank will have no 
Tight to continue as such a member if he 
ceases to be a delegate under Rule 87 read 
with Rule 86. (Para 25) 


Therefore, if in fact a delegate is a de- 
faulter for a period of at least six months 
to the primary society of which be is a 
member as also a delegate, there is no escape 
from the conclusion that he is a disqualified 
person by virtue of clause (0) of Rule 453 (1) 
and as such liable to be removed from the 
office of a member of the Managing Com- 
mittee of the Bank under Rule 454. Writ 
Petn. No. 621 of 1972, DJ- 19-5-1972 (AID), 
Reversed. (Paras 25, 26) 


Index Notes — (C) U. P. Co-operative 
Societies Rules (1968), Rules 453, 454 =- 
Reasonable opportunity for removal from 
membership. 


Brief Note: — (C) For removing a person 
from membership of the Managing Com- 
mittee as also from the office of chairman- 
ship of a Central Co-operative Bank, reason- 
able opportunity must be afforded to him to 
show that in reality he is not a defaulter. 

(Para 27) 

Index Notes — @) Constitution of 
India, Article 226 — Alternative remedy — 
An alternative remedy is not an absolute bar 
to granting a relief under Article 226 of the 
Constitution. (Para 28) 
Cases Referred: Chronological Paras 
AIR 1972 SC 1450 = 1972 Lab IC 

829, Vidya Ram v. S. J. N. College 9 
AIR 1972 All 194 = 1971 All LJ 

840, B. R. Gupta v. U. P. Sahakari 

Ganna Samiti Sangh 9 
AIR 1971 All 82 = 21970 All LJ 1197 

(FB), P. P. Virmani v. State Govt. 18 
AIR 1970 SC 150 = (1970) 1 SCR 

457, Ps K. Kraipak v. Union of 


Indi 18 
1970 All LJ 404, Surya Prasad Tewari 

v. Managing Committee 9 
AIR 1969 SC 1306 = (1969) 3 SCR 

773, has Tool Corpn. v. C. B. 


Imanu 9 
AIR 1967 Mad 182 = (1966) 2 Mad 
LJ 415, Chidambaran v. R. P. Rathna 
Sarma 16 
_ (1967) 2 QBD 864, Regina v. Criminal 
Injuries Com. Board 
AIR 1966 SC 81 = (1965) 3 SCR 
536, Dwarka Nath v. I. T. Officer 9, 10 


AIR 1966 SC 91 = (1964) 1 SCR Foti 
Sadhu Singh v. Delhi Administra 10 
AIR 1966 SC 334 = (1966) 1 SR 
120, Lekhraj v. Dy. Custodian Bombay 9 
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AIR 1966 Mad 399 = (1966) 1 Mad 
LI 468, B. Lakshmi v. Neyvelli Lignite 
Corpn. Ltd. 9 

AIR 1964 SC 1680 = (1964) 3 SCR 
55, S. R. Tewari v. District Board, 


Agra : 

AIR 1963 Madh Pra 270 = 1963 
MPLJ 293, Gulab Chand v. Hitkarni 
Sabha 9 

AIR 1962 SC 1110 = (1963) 2 SCT 
509, Board of High School and Inter- 
mediate Education, U. P. v. Ghan- 
shyam Das Gupta 10 

AIR 1962 Mad 169 = (1961) 2 Mad 
LJ 279, C. Lakshmiah v. Sri- 
perumbadur Taluk Co-op. Marketing 
Society Ltd. 9 

AIR 1961 Andh Pra 400 = (1961) 1 
Andh WR 81, M. Durgaiah v. Agent, 
Tandur Collieries 

AIR 1960 Andh Pra 518 = (1960) 1 
Lab LJ 164, In re V. S. Hariharan 8, 

(1959) 1 Lab LJ 554 (AP), Narsinhan 
v. Chicacole Co-op. Central Bank 

AIR 1958 All 413, R. K. Tondon v. 
Central Bank of India 

AIR 1957 All 505 = 1957 All WR 
(HC) 268, State v. Mukhtiar Singh 

AIR 1957 SC 529 = 1957 SCJ 489, 
Sohanlal v. Union of India 

AIR 1956 All 43 = (1956) 1 Lab LJ 
242, Dalel Singh v. Hon. Secy., 
Co-op. Union 

AIR 1954 SC 440 = 1955 SCR 250, 

T. C. Basappa v. T. Nagappa 

AIR 1952 All 63 = 1952 All LI 342, 
Avadesh Pratap v. State of U. P. 8 

AIR 1950 SC 222 = 1950 SCR 621, 
Province of Bombay v. Khushaldas 10 


1931 AC 275 = 100 LJPC 55, Shell 

Co. of Australia v. Federal Commr, - 11 
(1924) 1 KB 171 = 93 LIJKB 390, 

Rex v. Electricity Commrs., Ex. Parte 

London Electricity Joint Co. 10 
(1902) 2 Ir. 349, R. v. Local Govt. A 


Board 
(1878) 2 Ir. 371, R. v. Dublin Corpn. 11 
A. Kumar, J. N. Dabey and S. N. 
Kacker, for Appellants; V. B. Singh and 
Shanti Bhushan, Standing Counsel, for Res- 

pondents. 


GOPI NATH, J.:— This is an appeal 
against the order of a learned Single Judge 
dated 19th May, 1972 allowing a writ peti- 
tion. The petition challenged a resolution 
passed by the Managing Committee, District 
Co-operative Bank Ltd., removing the peti- 
tioner-respondent from the office of a member 
as also the office of Chairman of that 
Committee. The District Co-operative Bank 
Ltd., Mainpuri and one Sri Kishan Murari 
Misra who were opposite parties in the writ 
petition are now appellants in the appeal. 
Sri Rajendra Singh who was the petitioner 
in the writ petition is the main respondent in 
the appeal. The other opposite parties of the 
writ petition are also arrayed as respondents 
in the appeal. 
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2. The facts leading up to the petition 
giving rise to the appeal are as follows:— 
There is a co-operative society named 
Sadhan Sahkari Samiti, hereinafter to 
be referred as Primary Society, in the 
district of Mainpuri. This Society (Samiti) 
was the member of another Co-operative 
Society known as the District Co-operative 
Bank Mainpuri, hereinafter referred to as the 
Bank which was a Central Co-operative Bank, 
the main object of which was to lend money 
to Co-operative Societies which were its ordi- 
nary members. The petitioner-respondent is 
a delegate from the Primary Society was 
elected a member of the Committee of 
Management of the Bank. An election was 
held on 30th December, 1969, for the office 
of the Director of the Bank from amongst 
the Members of the Committee of Manage- 
ment. The petitioner-respondent contested 
the election and was elected a Director on the 
aforeaid date. He was thereby declared a 
President of the Bank as he commanded 
a majority amongst the elected Directors. 
The petitioner-respondent accordingly became 
the Chairman of the Committee of manage- 
ment and started functioning as such. On 
the 16th October, 1971 an agenda was cir- 
culated for convening a meeting on the 2ist 
October, 1971 to consider a proposal for the 
removal of the petitioner respondent from 
the office of the Chairman on the ground 
that he was disqualified for the membership 
of the Committee of Management under 
Rule 453 of the U. P. Co-operative Socie- 
ties Rules. Out of the several grounds of 
disqualification mentioned, one was that he 
being a defaulter of his primary Society 
could not contest an election to the Mem- 
bership of the Committee of Management. 
His election as such was in contravention of 
the U. P. Co-operative Societies Rules and 
the bye laws of the Bank. A notice con- 
taining the agenda was, according to the ap- 
pellant, sent to the  petitioner-respondent 
through a peon which he read but return- 
ed without making any endorsement about 
its receipt. The appellants stated in the 
counter-affidavit that as a measure of pre- 
caution the notice of the meeting was com- 
municated to the petitioner by two separate 
telegrams dated 17th October, 1971 to his 
local and permanent addresses and the 
agenda was sent to him by registered post 
acknowledgment due on the 19th October, 
1971, 18th October, being a holiday. The 
allegations against the petitioner were that 
he was a defaulter to the Primary Society 
in the sum of Rs. 200/- and had not paid 
the same in spite of a demand notice given 
to him on ist April, 1969. A meeting of 
the Committee of Management was held on 
the 21st. October, 1971, as scheduled. An 
objection raised on behalf of the supporters 
of the petitioner-respondent that the notice 
was not duly served on the petitioner-res- 
pondent was overruled. A resolution was, 
thereafter, passed that the petitioner-respon- 
dent was disqualified for Membership of the 
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Committee of Management as he was a de- 
faulter to the primary society at the time 
of his election. The Committee further re- 
solved that the petitioner-respondent being 
disqualified under Rule 453-K of the U. P. 
Co-operative Societies Rules and bye-law 
No. (10) Ta of the Bye laws of the Bank could 
not hold the office of Chairman. The Com- 
mittee accordingly resolved that he be re- 
moved from the office of the Chairman. This 
action was taken under Rule 454 of the Co- 
operative Societies Rules which provides that 
it shall be the duty of the Committee of 
Management of a Co-operative Society to en- 
sure that no person incurring any of the dis- 
qualifications (which means the disqualifica- 
tions mention in Rule 453) continues to hold 
office of the Committee of Management. 


3. The petitioner-respondent challeng- 
ed this resolution, inter alia, on the grounds 
that he was not a defaulter to the Primary 
Society, that no notice as required by the 
provisions of Rule 454 of the Co-operative 
Societies Rules was served on him before the 
meeting and the registered letter reached 
him on the 27th October, 1971 Jong after 
the meeting had been held and the resolution 
passed and that he was not disqualified either 
under Rule 453-K. of the Rules or Bye-laws 
(10) Ta of the Bank, in that both these pro- 
visions: relate to a default to the Bank and 
not to the Primary Society. 

4, The learned Single Judge quashed 
the impugned resolution on the ground that 


a default to the Primary Society was not a. 


disqualification for the Membership of the 
Committee of Management under Rule 453 
(1) (k) of the Rules. That rule reads:—~ 
“No person shall be eligible to be or to 
continue as a member of the Committee of 
Management of any Co-operative Society, for 
(k) he is in default (at least for a period 
of six months) to the Society in respect of 
any loan or loans taken by him.” 
' The learned Single Judge held that this sub- 
clause refers only to loans which are due by 
a member of the Society of whose Managing 
Committee he is a member. It does not 
contemplate a case where the member is in 
arrears towards the Society whose delegate 
he is. The petitioner being no defaulter to 
the Bank was according to the learned Single 
Judge not disqualified to become a member 
of the Committee of Management. 


5, Bye law (10) (kha), (Ta) provides 
as follows: 

“Koi vakti Bank ke sanchalak mandal ka 
na to sadasya chuna javega ya bana rahega 
yadi — (Ta) Yah apne dwara liya gaya kisi 
tirh ya rithon ke sambandh me Bank ya 
kisi anaya Samiti ka ya vah samiti jiske 
vah pratinidhi wa karta haf bank ke kisi rirh 
ke sambandh me kam se kam chah mah se 
bagayadar ho.” i 
The learned Single Judge held that this bye 
law did not inflict a disqualification on a 
member of the Committee of Management of 
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a Bank in cases where he has taken a loan 
from the primary or other society. Accord- 
ing to the learned Single Judge, it refers only 
to the loans of the Bank being in arrears 
for over six months and the disqualification 
attaches only in cases of loans due to the 
bank and not due to other society or So- 
cieties. In the circumstances the learned 
Judge did not go into the questions whether 
any notice of the meeting was served on the 
petitioner before it was held or whether he 
was actually a defaulter or not on the rele- 
vant date. 


6. The order of the learned Single 
Tadge rag been challenged on three main 


grounds: 

(1) that the resolution of the Managing 
Committee in question being that of a non- 
statutory body no writ lay: 

(2) that on a true construction of the . 
provisions of the U. P. Co-operative Socie- 
ties Act and the Rules framed thereunder and 
the Bye laws of the Bank the petitioner-res- 
pondent, being a defaulter to the Primary 
Society was disqualified for membership of 
the Committee of Management under Rule 453 
(k) and (o) of the Rules and Bye Law No. 10, 
(Kha), (Ta) of the Bank, ' 

(3) that an alternative and equally effi- 
cacious remedy ‘was available to the peti- 
tioner-respondent under the Co-operative So- 
cieties Rules which he himself having. allow- 
ed to lapse, the writ petition was not main- 
tainable. 


_7 We shall deal with the points 
seriatim: 

The first point is concerned with the 
scope of Article 226 of the Constitution of 
India. The contention raised is that no writ 
of certiorari or a direction in the nature 
thereof under Article 226 of the Constitution 
can issue to a non-statutory body, ie, a 
body not created by a statute. The argu- 
ment is that a statutory body is a body 
created by or under a statute and since the 
committee of Management was not such a 
body no writ or direction under Article 226 
of the Constitution could issue against it, In 
respect of this contention a large number of 
cases have been cited on behalf of the ap- 
pellants. We shall refer to them in a chro- 
nological order. 

8 In Avadhesh Pratap v. State of 
U. P., AIR 1952 All 63 it was held that a 
writ can be issued not only against an infe- 
rior court but also against a statutory body 
or tribunals. Emphasis was put on the ex- 
pression ‘statutory body’. The case is not in 
point on the question involved. Qi 
Basappa v. T. Nagappa, AIR 1954 SC 440, 
it was pointed out that a writ of certiorari 
can be availed of only to remove or adjudi- 
cate on the authority of judicial acts, The ex- 
pression ‘judicial act’ includes the exercise 
of quasi-judicial functions by persons oblig- 
ed to exercise such functions. This case can 
only be relevant on the question that certio- 
rari can issue to bodies exercising quasi-judi- 
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cial functions. To the similar effect is Dalel 
Singh v. Hon. Secy. Co-op. Union, AIR 1956 
All 43. In State v. Mukhtiar Singh, AIR 
1957 All 505 it was pointed out that a writ 
can be issued against a statutory body in- 
vested with statutory powers. It was how- 
ever not explained in that case what a statu- 
tory body is and when is a body invested 
with statutory powers, nor whether a body 
becomes a statutory body for the purposes 
of the issuance of a writ to it where the body 
is invested with statutory powers of a type 
which imposes a duty on it to discharge a 
particular function as required by the Statute. 
In Soban Lal v. Union of India, AIR 1957 SC 
529, it was held that a mandamus has a re- 
ference to a public office and a public duty. 
It will however have to be seen what a pub- 
lic office and a public duty is. R. K. Tan- 
don v: Central Bank of India, AIR 1958 
All 413 held that enforcement of a statutory 
duty was necessary for the issue of a writ of 
mandamus. A Bank award was held not to 
be amenable to a writ of certiorari, bank 
not being an industrial body or tribunal. 
The question to be seen, however, in such 


cases, is when does a body become an in-. 


dustrial body or a tribunal. In Narsinhan v. 
Chicacole Co-op. Central Bank Ltd., (1959) 
1 Lab LJ 554 (Andh. Pra.) it was pointed 
out that a writ could be issued only to 
inferior court, tribunal and bodies entrusted 
with powers by the law of the land to affect 
the rights of parties. Private bodies being 
not entrusted with such powers cannot be 
controlled by writs. In In re, V. S. Hari 
Haran, AIR 1960 Andh Pra 518 it was held 
that a writ of certiorari could not issue to 
a private body having no judicial or quasi- 
judicial authority. The question to be con- 
sidered in such cases is when does a body 
get a legal authority to determine questions 
affecting rights of persons. 


9. In M. Durgaiah v. Agent, Tandur 
Collieries, ATR 1961 Andh Pra 400 the learn- 
ed Judges relied on AIR 1960 Andh Pra 518 
` and applied the principles laid down therein 
that a writ of mandamus can be issued to 
inferior courts, bodies and Tribunals entrust- 
ed with powers by the law of land to affect 
the legal right of parties, these cases do not 
touch the point under consideration viz., 
what is a statutory body and whether the 
origin of the body is material for a writ to 
issue. Strong reliance was placed on C. 
Lakshmiah Reddiar v. Sriperumbadur Taluk 
Co-op. Marketing Society Ltd., AIR 1962 
Mad 169. It was held in that case that a 
Board of Directors of a Co-operative Society 
in considering the objections to the nomina- 
tions for the election of Members of the 
Board of Directors is not a statutory tribu- 
nal with authority to determine the rights 
of parties. The Board of Directors in that 
case discharged the functions entrusted to 
them by the regulations framed by the So- 
ciety. The Bench held that since regulations 
were framed by the Society itself they had, 
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no statutory force. A writ against the Board 
of Directors accordingly could not issue. 
Where, however, statutory authority is con- 
ferred under the provisions of a statute on a 
body which is required to determine ques- 
tions relating to the rights of parties, it will 
have to be considered whether the conditions 
required for the issuance of a writ on the 
ground that the body should be a statutory 
body are fulfilled or not. Gulab Chand v. 
Hitkarni Sabha, AIR 1963 Madh Pra 270 
held that unless a body or authority has 
legal authority to determine questions affect- 
ing rights of subjects, a writ of certiorari 
could not issue against it. The point to be 
considered is legal authority. In B. Lakshmi 
v. Neyveli Lignite Corpn., AIR 1966 Mad 
399 it was held that a proceeding of a 
domestic tribunal of a private body cannot 
be challenged under Article 226. A private 
body apparently lacks legal authority to de- 
termine questions affecting the rights of par- 
ties unless an authority is conferred by com- 
mon law or statute. In Dwarka Nath v. I. T. 
Officer, AIR 1966 SC 81 it was held that 
certiorari lies against judicial or quasi-judi- 
cial acts and not an administrative act. In 
Lekhraj v. Deptity Custodian Bombay, AIR 
1966 SC 334 it was held that mandamus lay 
against a public officer in respect of statu- 
tory duty. In Praga Tool Corpn. v. C. B. 
Imanual, AIR 1969 SC 1306 it was held that 
in the case of a company, which is a non- 
statutory body, there is neither a statutory 
nor a public duty imposed on it by a statute 
in respect of which enforcement could be 
sought by a mandamus. Where, however, a 
body is required to perform an act under 
a statute which is by way of a command to 
it the question as to whether it is.a body 
amenable to a writ will have to be consi- 
dered. In Surya Prasad Tewari v. Managing 
Committee, 1970 All LJ 404 it was observed 
that the mere fact that the institution is 
regulated by a statutory provision and regula- 
tion would not convert it into a public or sta- 
tutory authority. The observations are cer- 
tainly wide. But the nature and the impact 
of the statutory provisions and the regula- 
tions will have to be considered to find out 
as to whether the authority has the attributes 
of a statutory authority by the investment of 
powers and imposition of duties under a 
statute. B. R. Gupta v. U. P. Sahkari Ganna 
Samiti Sangh, 1971 All LJ 840 = (AIR 1972 
All 194) was relied upon for the proposition 
that certiorari lies only against orders of 
public authority acting quasi-judicially. This 
case is only in line with the cases which laid 
down that certiorari does not issue to private 
bodies, the reason being that they have no 
legal authority to determine questions affect- 
ing the rights of subjects. Reliance was 
finally placed on Vidya Ram v. S. J. N. Col- 
lege, AIR 1972 SC 1450 in which an obser- 
vation was made to the following effect: 
“Besides, in order that the third excep- 

tion to the general rule that no writ will 
lie to quash an ‘order determining the con- 
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tract of service albeit illegally as stated in 
AIR 1964 SC 1680 might apply it is necessary 
that the order must be the order of a statu- 
tory body in breach of a mandatory obliga- 
tion imposed by a Statute.” 

The question at once arises what is a statu- 
tory body and whether certiorari can never 
issue to a body which does not have a sta- 
tutory origin. This question will be consi- 
dered hereafter while dealing with cases on 
the scope of certiorari. No case has been 
cited on the point as to what a statutory 
body is. Vidya Ram’s case was on different 
facts. It was a service matter. A contract 
of service cannot be specifically enforced un- 
less there is a violation of some provision of 
law which requires its enforcement. More- 
over the impact of a provision of law like 
Rule 454 of the U. P. Co-operative Societies 
Rules was not involved in that case. The 
observations made in that case were in a 
different context. 

10. The jurisdiction of the King’s 
Bench Division to issue a writ was stated by 
Atkin, L. J., in Rex v. Electricity Commis- 
sioners; Ex Parte London Electricity Joint 
Co. (1920) Ltd., (1924) 1 KB 171 at p. 205 
in these terms:— 

“Wherever any body of persons having 
legal authority to determine questions affect- 
ing the rights of subjects, and having the 
duty to act judicially, act in excess of their 
legal authority they are subject to the con- 
trolling jurisdiction of the King’s Bench 
Division exercised in these writs.” i 
This decision has been approved by the Eng- 
lish as well as Indian Courts as a satisfac- 
tory exposition of the scope and powers of 
a court of supervisory jurisdiction to issue 
a writ of certiorari. See Province of Bom- 
bay v. Khushaldas, AIR 1950 SC 222; Board 
of High School and Intermediate Education 
U. P. v. Ghanshyam Das Gupta, AIR 1962 
SC 1110; Sadhu Singh v. Delhi Administra- 
tion, AIR 1966 SC 91; Dwarka Nath v. I. T. 
Officer, AIR 1966 SC 81. The aforesaid 
decisions lays down the following conditions 
to be complied with: 

(1) That there should be a body of per- 
sons; 

(2) That body of persons must have a 
legal authority to determine questions affect- 
ing the rights of subjects; ; 


(3) That the body should be under a 
duty to act judicially; and 

(4) That the body while so acting has 
acted in excess of legal authority. 


11. Bodies which determine questions 
affecting the rights of citizens are courts of 
law or judicial tribunals strictly speaking 
and other bodies which are not courts. 
Bodies, which are not courts, can be divid- 


ed into two classes: (1) bodies which are. 


authorised by Jaw; either common law or 
statutes, to decide rights of parties; (2) bodies 
which are private or domestic tribunals who 
derive their authority from contract Le. 
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from the agreement of parties. Such private 
bodies have no legal authority to decide 
questions of rights between the parties ex- 
cept in so far as and to the extent conferr- 
ed by the parties themselves. It is for this 
reason that private bodies are not subject to 
the supervisory control of the High Court 
for the issuance of writ. The bodies, name- 
ly, the courts or judicial tribunals and other 
bodies who have legal authority to determine 
the rights of parties are amenable to certio- 
rari when they discharge judicial or quasi- 
judicial functions. A court has been defined 
as “a place where justice is judicially admin- 
istered.” It represents the judicial power of 
the sovereign. See Shell Co. of Australia v. 
Federal Commr., 1931 AC 275 at p. 298. 
Other bodies who discharge quasi-judicial 
functions also determine private rights with 
a binding force. See R. v. Dublin Corpn., 
(1878) 2 Ir. 371 at p. 376, R. v. Local Gov- 
ernment Board. (1902) 2 Ir 349 at p. 373. 
It will thus be seen that the second ingredi- 
ent in the statement of Lord Justice Atkin, 
namely, that the body should be having a 
legal authority depends upon whether the 
body has been invested with powers under 
the common law or some statute to deal with 
the rights of subjects. 


12. The question, however, is whe- 
ther in order to discharge a quasi-judicial 
function and determine rights with legal au- 
thority must a body be created under a Sta- 
tute or would it be sufficient if a statute 
invests it with powers and imposes upon it 
duties to perform quasi-judicial functions. 
There can be two situations in which a body 
would be discharging quasi-judicial functions: 
(1) when a body is created under a Statute 
and (2) when a body already in existence is 
invested with powers and imposed with du- 
ties, and is required to function as a stae» 
tutory body. 


13.° It is urged that a body which is 
not created under a Statute can never be sub- 
ject to certiorari. 


14. This question has been answered 
in the negative in Regina v. Criminal Inju- 
ties Com. Board, (1967) 2 QBD 864. It has 
been held in that case that a body not creat- 
ed under a statute and in that sense a non- 
statutory body may still be subject to the 
writ jurisdiction of the High Court if it pos- 
sesses the requisite attributes which render 
inferior tribunals amenable to the supervi- 
sory control of the High Court. In that case 
a Board was appointed under prerogative 
power to administer a scheme for compensat- 
ing victims of violence. It was urged that 
the Board was a non-statutory body and the 
Crown in the ordinary exercise of preroga~- 
tive could not invest any body of persons 
employed by them with any independent au- 
thority at law so as to impose upon them 
duties enforceable by law. The Board had 
only authority to carry on instructions and 
its duty was to the Crown alone. The 
Crown’s instructions were not legislative. 
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The Board accordingly was an extra legal ins- 
titution. It was consequently not subject to 
certiorari. Repelling this argument Lord 
Parket, C. J., observed that the exact limits 
of certiorari have never been and ought not 
to be specifically defined. They had varied 
from time to time being extended to meet 
changing conditions. He said “We have, as 
ft seems to me, reached the position when 
the ambit of certiorari can be said to cover 
every case in which a body of persons of 
public as opposed to a purely private or do- 
mestic character has to determine matters af- 
fecting subjects provided always that it has 
a duty to act judicially.” 

15. Diplock, L. J., spoke thus: 

“The jurisdiction of the High Court as 
successor of the court of Queen’s Bench to 
supervise the exercise of their jurisdiction by 
inferior tribunals has not in the past been 
dependent upon the source of the Tribunal’s 
authority to decide issues submitted to its 
determination, except where such authority is 
derived solely from agreement of parties to 
the determination. The latter case falls with- 
in the field of private contract and thus with- 
in the ordinary civil jurisdiction of the High 
Court. ........- Its recent history shows that 
as new kinds of tribunals have been created, 
orders of certiorari have been extended to 
them too and to all persons who under au- 
thority of the Government have exercised 
quasi-judicial functions. ......... If new tribu- 
nals are established by acts of Government, 
the supervisory jurisdiction of the High 
Court extends to them if they possess the 
essential characteristic upon which the sub- 
jection of inferior tribunals to which the 
supervisory control of the High Court is 
based.” 

16. Ashworth, J., summing up the 
position of the Board observed thus: 

“It can, therefore, be said that its exist- 
ence and its functions have at least been re- 
cognised by Parliament which to my mind 
has a two-fold consequence: in the first place, 
it negatives any notion that the Board is a 
private tribunal and, secondly, it confers on 
the Board that I may call a public or offi- 
cial character. ......... I do not think that 
this court should shrink from entertaining 
this application merely because the Board 
had no statutory origin. It cannot be sug- 
gested that the Board had unlawfully usurp- 
ed jurisdiction: It acts with lawful authority, 
albeit such authority is derived from execu- 
tive and not from an act of Parliament. ..... E 
I regard the duty to act judicially in a pub- 
lic as opposed to a private capacity, as the 
paramount consideration in relation to relief 
by way of certiorari.” ; 


It will thus be seen that the origin of 
the body has not been considered as of pri- 
mary importance. Two things which have 
been mainly emphasised are (1) the exist- 
ence of legal authority and (2) the duty 
to act judicially. Considered from this angle 
we will have to see whether the Committee 
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of management, the body in question fulfils 
the two requirements mentioned above. It 
was conceded before us that if this body or 
any other body had been established under 
Statute and it functioned in the manner that 
this body did there would have been no ob- 
jection to certiorari issuing to it. We have, 
therefore, to examine whether a body already 
in existence, if conferred with powers and 
imposed with duties and required to act in a 
particular manner under the Statute would 
have the attributes of a body created under 
the statute and as such subject to certiorari. 
The Madras High Court answered the ques- 
tion in the affirmative. In Chidambaran v. 
R. P. Rathna Sarma, AIR 1967 Mad 182 a 
resolution of a similar nature as in the ins- 
tant case was challenged by means of a wril 
petition and an argument was raised that 
even if the order was illegal the High Court 
‘should not interfere with it as the scrutiny 
Committee was not a judicial or quasi-judi- 
cial tribunal statutorily entrusted with the 
Tight and duty to decide disputes between 
the parties. Kailasam, J., negativing the con- 
tention observed that the order was passed 
on the authority of power conferred by the 
rules framed under the Madras Co-operative 
Societies Act, 1961 and as such the scrutiny 
committee had a lawful authority to pass the 
order it did. 

17. Rule 454 of the U. P. Co-opera- 
tive Societies Rules, 1968 reads: 

“It shall be the duty of the Committee 
of management of a Co-operative Society 
to ensure that no person incurring any of 
the disqualifications continues to hold office 
of a member of the Committee of Manage- 
ment. As soon as the fact that a member 
is subject to any disqualfication, whether il 
was incurred prior or subsequent to his be 
ing such member, comes to the knowledge 
of the Committee of management, the 
committee shall consider the matter in a 
meeting to be called for the purpose. A copy 
of the agenda of such meeting shall be serv: 
ed on the member (against whom action is 
proposed) either personally or by. registere¢ 
(acknowledgement due) post, where resolu 
tion for removal of the person concerne¢ 
from the membership of the Committee ha: 
been passed for reasons of such disqualifica. 
tion, a copy of such resolution shall also be 
sent to the person concerned by registerec 
(acknowledgement due) post and thereupor 
such member shall not be allowed to atten¢ 
any meeting of the committee of managemen 
or to function as the member of the Commit 
tee of Management in any other way. Thi 
office held by such member shall be declare 
vacant. If that person feels aggrieved by 
such action, he may, within thirty days fron 
the date of the receipt of the notice, seel 
arbitration under the provisions of the Ac 
and the rules.” f 


_18. The disqualifications are contain 
ed in Rule 453. The Committee under Rul 
454 is under a duty to remove a disqualifi 
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ed member and declare the office vacant. 
The provisions of Rule 454 are imperative 
and compulsive in nature. The Committee 
has thus not only a power but a clear duty 
to investigate and decide questions affecting 
rights. Under Rule 454, the duty imposed 
upon the Committee and the powers confer- 
red on it are clearly quasi-judicial in nature, 
if not judicial. It has to send a notice, con- 
sider the matter in a meeting, send a copy 
of the resolution to the person concerned 
who has been given a right to challenge the 
resolution by seeking arbitration under the 
Act. Such function is quasi-judicial (See 
A. K. Kraipak v. Union of India, AIR 1970 
SC 150 and P. P. Virmani v. State Govt. 
1970 All LJ 1197 = (AIR 1971 All 82) (FB). 

19. Section 29 of the Act provides 
that the management of every Co-operative 
Society shall vest in a Committee of Manage- 
ment constituted in accordance with the Act, 
the rules and the bye-laws which shall exer- 
cise such powers and perform such duties as 
may be conferred or imposed. 

20. The Committee of Management 
was constituted in accordance with the pro- 
ivisions of the Act and the rules and dis- 
‘charged the functions required thereunder. 
‘The Committee as such while discharging the 
[functions under Rule 454 was acting under 
‘a statute as a body for all practical purposes, 
created under it. It fulfilled the requirements 
of a body to which a writ could issue. 


21. It was not disputed that in exer- 
cise of the powers conferred by Section 130 
of the U. P. Co-operative Societies Act, 1965 
a specific rule could have been made appoint- 
ing or providing for appointment of a body 
or tribunal vested with the duty and power 
to remove a disqualified person from holding 
or continuing to hold the office of a member 
of the Committee of Management of any pri- 
mary or Central Society. Nor was ‘it dis- 
puted that had any such rule been made it 
would have statutory force. That such a 


body or tribunal, if and when constituted or. 


appointed under any such rule, would thus 
be a statutory body or tribunal admits to 
little doubt. On principle it is difficult to 
hold that the duty, function and power of 
such a body or tribunal would in any way 
be materially ` different from those of the 
Committee of Management under Rule 454. 
The Committee of Management at least for 
the limited purposes of Rule 454 must there- 
fore be deemed to be an ad hoc body or 
tribunal spontaneously originating under sta- 
tutory provision as and when any occasion 
or necessity arises for discharging the sta- 
tutory duty imposed by that Rule. When 
performing its duty under this Rule, the 
Committee of Management functions in a 
capacity basically different from its normal 
capacity as the body vested with the manage- 
ment of the affairs of the Society. It ac- 
quires a distinct identity separate and differ- 
ent from the identity of the Committee of 
Management as such. The Committee as 
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such is constituted by all its members; but 
the body which has to perform the duty im- 
posed by Rule 354 is necessarily and essen- 
tially a body composed by members of the 
Committee other than the alleged disqualified! 
Member or members thereof. There is thus 
no valid reason to hold that. no writ can 
issue to such a body under Article 226 of the 


Constitution. The first ground must, there- 
fore fail. 
22. The second ground involves two 


questions: one is a question of fact; the 
other is of Jaw. The question of fact is 
whether at any relevant time the petitioner 
was a defaulter to the Primary Society in res- 
pect of a loan of Rs. 200/-. No finding on 
this question can be given without proper 
investigation and without taking evidence. 
The case, „in our opinion, is not such as 
would justify the making of any such inves- 
tigation or taking evidence. It may, besides, 
be mentioned that on this point a decision 
was given by the Committee of Management 
and unless such decision is found to be other- 
wise invalid, this Court cannot examine the 
correctness of that decision on merits. To 
do so would virtually amount to_arrogating 
to itself appellate powers by the Court. The 
writ petition was liable to be and might have 
been dismissed for this reason. But the 
learned Single Judge was of the opinion 
that this question was wholly irrelevant be- 
cause, in his view, no disqualification under 
Rule 453 (k) or bye-law (10) (ta) attached 
to a member of the Committee of Manage- 
ment of the Central Society, viz., the Cen- 
tral Bank, unless the member was a defaulten 
to such society or bank. Upon this view he 
quashed the impugned resolution. This brings 
us to the legal aspect of the second groun 
involving construction of Rule 453 (k) an 
Bye-law No. 10 (ta). 

23. Literally construed, Rule 453 (k) 
itself might not appear to be capable of any 
other meaning except that which commended 
itself to the learned Judge. The learned 
Advocate-General prpcenite for the appels 
lants also conceded this. But, he submitted 
that in construing Rule 453 (k) a realistic ap 
proach should be made and the rule of hare 
monious construction should be adopted have 
ing regard to the relevant provisions of the 
Act and the Rules made thereunder. There 
is force in this argument. It may at the 
same time be mentioned that an alternative 
argument was also advanced by the learned 
Advocate-General based on clause (0) of sube 
rule (1) of Rule 453. The said clause pro- 
vides: — 

“He is otherwise disqualified under any 
of the provisions of the Act or the Rules op 
of the bye-laws of the Society.” 

It was contended that even if the interpreta- 
tion of clause (k) given by the learned Single 
Judge be assumed to be correct, the appel- 
lant still was liable to be removed from the 
office of a member of the Managing Come 
mittee by virtue of bye-law No. 10 (kha) of 
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the bye-laws of the Central Bank concerned. 
According to the learned counsel, if the court 
is satisfied that the appellant by virtue of 
the said byc-law became a disqualified per- 
son, then under clause (o) of Rule 453 (1) 
he was not eligible to continue as a member 
irrespective of the fact as to whether he in- 
curred any disqualification under clause (k). 
We shall now proceed to examine the above 
submissions on merits. 

24. In regard to the interpretation of 
clause (k) of Rule 453 (1) it was submitted 


that “a Central Bank” as defined in Sec. 2 (kY 


of the U. P. Co-operative Societies Act, 1965, 
means a ‘Co-operative Society’, the main ob- 
ject of which is to lend money to Co-opera- 
tive Societies which are its ordinary mem- 
bers. Admittedly, in the instant case the 
Bank in question is a Central Co-operative 
Society which under Rule 2 (g) of the Rules 
means a Co-operative Society which has any 
other Co-operative Society as its ordinary 
member and which does not come under the 
category of a Primary Co-operative Society. 
Admittedly, also, the Bank does not come 
under the category of Primary Co-operative 
Society as defined in clause (x) of Rule 2. 
Rule 44 (b) provides that no person who is 
an individual shall be admitted as an ordi- 
nary member in a Central Bank (other than 
U. P. State Co-operative Land Development 
Bank and an Urban Central Bank). Clause (c) 
of Rule 44 further provides that if a Society 
mentioned in sub-rule (b) as on the date of 
coming into force of the Act, has individuals 
as its ordinary members, the Society shall, 
within a period of one year from such date 
or such further period as the Registrar may, 
for reasons to be recorded, allow for any 
Co-operative Society, adjust the membership 
to any other class mentioned in sub-sec- 
tion (1) of Section 18 in accordance with 
the provisions of the bye-laws of the Society. 
In the instant case the appellant did not 
claim that he individually was a member of 
the Central Bank nor did he claim that the 
Bank had any individual as its ordinary 
member. From the aforesaid provisions it is 
clear that the Bank could not have advanced 
any loan to the appellant or to any other indi- 
vidual who was or might have been an ordi- 
nary member. Now if the rigid and literal 
interpretation of clause (k) of Rule 453 (1), 
_adopted by the learned Single Judge is ac- 
cepted to be the correct interpretation, then 
practically for all purposes clause (k) would 
remain a dead letter as far as the Central 
Banks are concerned. This might lead to an 
obviously anomalous position under certain 
circumstances. A delegate, who is an ordi- 
nary member of a primary society, may be 
a defaulter to that society for more than 
six months and, therefore, disqualified to be 
or to continue as a member of the Manag- 
ing Committee of that Society. All the same, 
however, he would be entitled in spite of 
such default to continue as a member of the 
Managing Committee of the Central Bank. 
Such a position could not possibly have been 
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contemplated either by the framers of the Act 
or the State Government which framed the 
Uttar Pradesh Co-operative Societies Rules, 
1968. We are, therefore, unable to accept 
the literal construction of clause (k) of 
Re 453 (1) given by the learned Single 
udge. 


25. The view expressed by us also finds 
support from Rules 85, 86 and 87 of. the 
Co-operative Societies Rules. Rule 85, inter 
alia, provides that where a Co-operative So- 
ciety is affiliated to any other Society, the 
former may appoint any one or more per- 
sons as delegates to represent it in the gene- 
tal body of the latter Society, provided that 
no person shall be appointed as delegate un- 
Jess he is a member of the general body of 
the former Society, nor shall he suffer from 
any of the disqualifications laid down for 
delegates in the Rules. Rule 86 lays down 
that no Co-operative ~ Society shall appoint 
any person as its delegate to represent the 
Society in another Co-operative Society if 
the person suffers from any of the disquali- 
fications laid down in any of the clauses (a), 
(b), (c), (d), (e), (©, (e), (i), (i), (k), (m), (n) 
and (0) of sub-rule (1) of Rule 453. Rule 87 
inter alia provides that a person who is al- 
teady a delegate of a Co-operative. Society 
shall cease to be such delegate if he incurs 
any disqualification referred to in Rule 86. 
Although a Central Bank does not have any 
individual as its ordinary member, yet for 
yal se of electing the Committee of 

anagement it has a general body compos- 
ed by delegates appointed by the affiliated 
Co-operative Societies. Under Rule 87 read 
with Rule 86 a delegate ceases to be a dele- 
gate on incurring disqualification amongst] | 
others under clauses (k) and (0) of Rule 453 
(1). Under Rule 453 (1) (h) no person shall 
be eligible to be or to continue as a member 
of the Committee of Management of any 
Co-operative Society (which will include a 
Central Bank also) if he is not a member of 
the general body of the Society. If the gene- 
tal body of a Central Bank, at least for pur- 
poses of electing the members of the Mana- 
ging Committee, consists of the delegates ap- 
pointed by the various affiliated Societies it 
is clear that a delegate elected as a member 
of the Managing Committee of the Bank 
will have no right to continue as such a mem- 
ber if he ceases to be a delegate under 
Rule 87 read with Rule 86. The disqualifi- 
cation as a delegate may be incurred under 
any of the clauses of sub-rule (1) of Rule 453 
mentioned in Rule 86, but the legal conse- 
quence of such disqualification will be that 
he will cease to be a member of the gene- 
tal body of the Central Bank. For this rea- 
son also the person concerned will be liable 
to be removed from the membership of the 
Managing Committee of the Bank under 
Rule 454, The position, therefore, is that if 
in reality the appellant was a defaulter to 
the Primary Society of which he was an ordi- 
nary member he was a disqualified person, 
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not eligible to be either appointed or to con- 
tinue as a member of the Committee of the 
Management of the Bank under Rule 453. 
He was, therefore, liable to be removed under 
Rule 454. Indeed it was the duty of the 
‘Committee of the Management itself to see 
to it that the appellant as a disqualified per- 
son no longer remained a member of the 
(Committee. 


26.  Bye-law No. 10 (ta) already quot- 
ed hereinabove is quite explicit. It provi- 
des that no person shall be eligible to be 
elected or to continue as a member of the 
Managing Committee of the Bank, who has 
been a defaulter in respect of a loan taken 
from the Bank or in respect of a loan taken 
from any Society whom he represents as a 
delegate, the minimum period of default be- 
ing six months. The impugned resolution 
itself mentions that the appellant was a dis- 
qualified person both under clause (k) of 
Rule 453 (1) and bye-law No. 10 (ta) of the 
Bye-laws. Therefore, if in fact the appel- 
lant was a defaulter for a period of at least 
six months to the primary society of which 
he was a member as also a delegate, there is 
no escape from the conclusion that he was 
a disqualified person by virtue of clause (o) 
of Rule 453 (1) and as such liable to be 
removed from the office of a member of the 
Managing Committee of the Bank under 
Rule 454, Having regard to the clear langu- 
age of the bye-law in question we find it 
difficult to agree with the interpretation of 
this bye-law by the learned Single Judge. The 
necessity of such a bye-law would be appa- 
rent if it is viewed in the correct perspective. 
As has already been mentioned a Central 
Bank has no individuals as members, and 
ordinarily such a Bank does not advance any 
loan to individuals. It was for this reason 
necessary to have a bye-law comprehensive 
enough to be applicable not only to a de- 
faulter to the Bank itself but also to a de- 
faulter to a primary Society which had ap- 
pointed the person in question as a delegate 
to represent the Society and to participate 
in the election for the members of the Mana- 
ging Committee of the Bank. In our opin- 
ion, therefore, the appellant, in case he ac- 
tually was a defaulter to the Primary Society 
in question at least for a period of six 
months, was a person disqualified both under 
clause (k) of Rule 453 (1) as also clause (0) 
thereof read with bye-law No. 10 (ta) of the 
Bye-laws. 


27. The next question is as to whe- 
ther the -contesting respondent was or is en- 
titled to any relief. It was urged by the 
learned Advocate-General appearing for the 
appellants that the question whether the con- 
testing respondent was a defaulter or not is 
a question of fact, the correctness of which 
cannot be gone into in a writ petition nor 
in Special Appeal. The proposition is gene- 
rally correct, but a contention has been rais- 
ed on behalf of the said respondent that in 
the instant case the members of the Manag- 
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ing Committee passed the impugned resolu- 
tion without complying with the mandatory 
procedure laid down by that rule itself, and 
that they also acted in clear violation of the 
principles of natural justice. It was urged 
that the allegation that the respondent was 
a defaulter to the primary Society might or 
might not be true, but, in any event, before 
taking a decision in the matter it was incum- 
bent on the Committee to give notice to him, 
as required by the Rule itself and also to af- 
ford him a reasonable opportunity of stating 


‘his case and to show that in reality he was 


not a defaulter. From the facts already stat- 
ed above it is apparent that the notices sent 
to the respondent by registered post were 
delivered to him several days after the date 
fixed for the meeting. From a perusal of the 
proceedings of the meeting dated 21-10-1971. 
of which a copy was annexed as Annexure 7 
to the writ petition, as also the relevant aver- 
ments made in the various affidavits, counter- 
affidavits and rejoinder-affidavits, it seems to 
us that no such notice was given to the ‘res- 
pondent either personally or through regis- 
tered post as is required under Rule 454. 
The question whether he was or was not a 
defaulter had to be objectively considered 
and decided. For this reason it was essen- 
tial that prior notice should have been given 
to him to afford him a reasonable opportu- 
nity to defend himself. This to our mind 
was not done. The impugned resolution re- 
moving the respondent from the office of 
membership of the Managing Committee as 
also the office of the Chairman of the Bank 
is, therefore, liable to be quashed, although on 
a ground different from the one which 
commended itself to the learned Single Judge. 

28. . The last question which remains 
for consideration is whether the writ peti- 
tion was liable to be dismissed on the 
ground that an alternative and equally ef- 
ficacious remedy was available to respondent 
No. 10. This contention was raised be- 
fore the learned Single Judge also. The 
learned Single Judge was of opinion that 
having regard to all the circumstances of the 
case the writ petition should not be dismiss- 
ed and the petitioner denied the relief solely 
on the ground that he had an equally effi- 
cacious and alternative remedy. Before us 
it was however urged that the contesting res- 
pondent by his own conduct had allowed. 
the alternative remedy available to him to 
lapse, and that, therefore, also no discre- 
tionary relief ought to be granted to him. 
An: alternative remedy is not an absolute 
bar to granting a relief under Art. 226 of the 
Constitution. If the learned Single Judge 
had dismissed the writ petition on this ground 
no interference would have been called for 
in a Special Appeal. Here the learned Judge, 
however, in spite of the objection considered 
the case to be a fit one for grant of relief 
under Article 226. We do not see any spe- 
cial reason to interfere with the exercise of 
discretion in the matter by the learned Single 
Judge, specially when the respondent has suc- 
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cessfully made out a case for grant of suit- 
able relief. We are, therefore, unable to ac- 
cept the third objection raised by the learn- 
ed counsel for the appellant. 

29. In the result the appeal fails and 
is dismissed. But having regard to the cir- 
cumstances of the case we direct the parties 
to bear their own costs throughout. — 

Appeal dismissed. 
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Northern India General Insurance Co, 
Ltd.. Bombay, Appellant v. Kanwarjit Singh 
Sobti and others, Respondents. 

First Appeal from Order No. 28 of 1972, 
D/- 30-10-1972, against Judgment and Orden 
of D. P. Saxena, Dist. and S. J., Meerut, D- 
20-10-1970. l ; 

Index Note: — (A) Torts — Accident 
~ Liability of registered owner, person Using 
the vehicle and the driver. . 

Brief Note: — (A) Where registered 
owner of a motor vehicle is a consenting 
party to its use by a person, the fact that 
the person so using the vehicle is its real 
owner is not material in so far as the liabi- 
lity under the law of Torts is concerned. If 
the vehicle is involved in accident due to 
rash and negligent act of driving, the re- 
gistered owner as well as the real owner ie. 
the person using the vehicle at the time of 
accident for his business, and the driver will 
be liable for the injury caused. (Para 8) 
____ Index Note: — (8) Motor Vehicles Act 
41939), Section 94 —Third party imsuramce 
‘æ Insurable interest — Who can effect in- 

Brief ‘Note: — (B) A registered owner 
of a vehicle has sufficient insurable interest 
to effect the insurance. There is nothing in 
Section 94 that it is only the owner of a 
motor vehicle, in the sense who has pro- 
prietary rights in the material of the vehbi- 
cle, who can effect the insurance. Any per- 
son who uses it or allows any other person 
to use it can also get the insurance effected. 
The use or driving by a person of a motor 
vehicle in a public place or allowing use of 
the vehicle or allowing it to be driven in a 
public place is sufficient for the purpose of 
effecting third party insurance and that would 
also be an insurable interest for the pur- 
pose of effecting the insurance. 1971 ACJ 49 
(Orissa), Relied on. (Para 9) 


Index Note: — (©) Motor Vehicles Act 
1939), Section 96 — Whether a plea that a 
registered owner of a vehicle is mot the real 
owner and he has no insurable interest can 
be taken by the insurer? (Quaere). 

(Para 10) 

Index Notes — @) Motor Vehicles Act 
(1939), Section 96 (2) — Defences. 
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tion 94). ILR (1899) 23 Bom 191, Distin- 
‘guished. (@ara 
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Brief Note: — (D) The defences open 
to the insurer as set out in Section 96 (2) are 
exhaustive. AIR 1971 Mad 347 held no 
good law in view of AIR 1959 SC 1331. 

(Para 10) 

Index Notes — Œ) Civil P. C„ O. 41, 
R. 27 — Fresh evidence in appeal. 

Brief Note: — (2) Where there was 
nothing to show as to why the insurer was 
not able to produce in evidence the proposal 
Form before the Claims Tribunal at an ear- 
lier stage, the insurer would not be allowed 
an opportunity to produce it in appeal. 

(Para 11) 

Index Note: —- (F) Motor Vehicles Act 
(1939), Section 96 (5) — Material fact — 
Disclosure of real owner to the Insurer is 
not material fact. (Para 11) 

Brief Note: — (F) Since under Sec, 94 
not only the real owner but any other per- 
son using a motor vehicle or allowing it to 
be used at a public place can also effect 
insurance, the disclosure by such person of 
the real owner to the insurer would not be 
a material fact for effecting the policy. 

(Para 11) 

Index Notes — (G) Contract Act 
(1872), Section 30 — Wagering contract — 
Transaction relating to third party Insurance 
does not tantamount to wagering contract. 
(X-Ref:— Motor Vehicles Act (1939), Sec- 


12) 
_ Brief Note: —— (G) Where under the 
terms of the Policy the insurer binds himself 
to indemnify the insured only when due to 
an accident the insured suffers and has to 
pay some money it cannot be said that the 
payment by the insurer is based on a stake. 


(Para 12) 

Cases Referred: Chronological Paras 
AIR 1971 Mad 347 = (1971) 2 Mad 
LJ 354, The Indian Ins. Co, Bom. 


v. Lakshmi 

1971 ACJ 49 = (1970) 1 Cut WR 470, 
Orissa Co-operative Ins. Society Ltd. 
v. Bhagaban Sahu 

AIR 1959 SC 1331 = (1960) 1 SCR 
168, British India General Ins. Co. 
Ltd. v. Captain Itbar Singh 10 

ILR (1899) 23 Bom 191, Alamai v. 
Positive Govt. Security Life Assu- 
trance Co. Ltd. 


D. Sanyal, for Appellant; Chandra Pra- 
kash Ghildayal, L. P. Naithani and Shanti 
Swarup Bhatnagar, for Respondents, 


JUODGMENT:— The Northern India 
General Insurance Company Limited has 
appealed against the award of the Motor Ac- 
cidents Claims Tribunal, Meerut, specifying 
the amount at Rs. 20,000/- payable by it to 
nee ooment 2nd Lt. Kanwar Jit Singh 

o 


. % __A motor truck No. DIG 3859 was 
acquired by Ram Prakash Thukral from Delhi 
by arrangement through a firm of financiers, 
On 1-5-1965 Ram Prakash Thukral got the 
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said truck registered in his name with the 
Regional Transport Authority, Meerut under 
the Motor Vehicles Act. Then a transfer 
entry was made in the office of the Regional 
Transport Officer and the said truck was 
registered in the name of Gopal Das on 
3-9-1965. Gopal Das thus became the regis- 
tered owner of the said truck and obtained 
a registration certificate under the Motor 
Vehicles Act, Gopal Das then effected an 
Insurance Policy covering risk to third party 
with the Northern India General Insurance 
Company Ltd. (hereinafter called the insurer) 
covering the risk for the period of one year 
coor nenne om 3-5-1968 and ending with 
-5-1969. 


3. As luck would have it, when the 
said truck was being driven by Ram Dayal 
driver on 21-10-1968 in connection with 
transporting the materials belonging to Ram 
Prakash Thukral, it met with an accident on 
the Meerut-Roorkee Road crushing second 
Lt. Kanwar Jit Singh Sobti and a ‘friend of 
his riding on a scooter being driven by 2nd 
Lt. Sobti. As a result of the accident, 2nd 
Lt. Sobti was severely injured, while his 
friend escaped with minor injuries. The 
scooter was also badly damaged. 2nd Lt 
Sobti was ultimately removed by the Mili- 
tary authorities to a Hospital in Poona where 
his right leg was amputated from a point six 
inches above the knee. The loss of the leg 
made 2nd Lt. Sobti useless for a future 
Army Career. Lt. Col. B. S. Sobti, the father of 
2nd Lt. Sobti then presented a claim on be- 
half of his son 2nd Lt. Sobti in the Appro- 
priate form before the Motor Accidents 
Claims Tribunal, Meerut, for a compensation 
of rupees two lacs. In the column of 
owners the names of Ram Prakash Thukral, 
Gopal Das and Ram Dayal were entered and 
in the column of the insurer the name of the 
appellant company was entered in the state- 
ment of claim. After the notices had been 
served on the abovesaid persons written state- 
ments were filed contesting the claim. ` Inter 
alia it was pleaded by Ram Prakash Thuk- 
Tal that he was not the owner of the motor 
truck number DLG 3859 and was under no 
- legal liability to pay any damages. Gopal 
Das admitted himself to be the sole owner 
of the said truck and so did Ram Dayal 
admit that he was driver of the truck. They 
contested the claim mainly on the plea that 
the injury was received by the claimant 2nd 
Lt. Sobti on account of his own negligence 
and rashness and not on account of any 
fault of Ram Dayal, who was driving the 
truck. The defence set up by the insurer, 
inter alia, was that the insurance policy was 
void ab initio as the correct facts about the 
ownership of the truck were not disclosed; 
that the fact that the vehicle had met with 
accidents in the past three years and that the 
driver had been convicted for rash and neg- 
ligent driving were concealed and that the 
insurance policy had lapsed on account of 
the transfer made by the real owner to 
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Gopal Das which fact was discovered by the 
insurer after enquiries. 


4. The learned District Judge who 
constituted the Tribunal found from the evi- 
dence on record that the accident occurred 
on account of the rashness and negligence of 
Ram Dayal; that Ram Prakash Thukral was 
the real owner and the registration in the 
name of Gopal Das was Benami, Gopal Das 
being merely a domestic servant of Thukral, 
and that the insurance policy was valid and 
binding having been effected by Gopal Das, 
the registered owner. The Tribunal further 
recorded a finding that the injury received, 
resulting in the disability of 2nd Lt. Sobti, 
deserved to be compensated by a sum of 
rupees two lacs. While awarding the com- 
pensation the Tribunal as required by Sece 
tion 110-B of the Motor Vehicles Act speci- 
fied the liability of the insurer as Rs. 20,000/-, 
the amount insured under the policy. 


5. From the abovesaid award of 
the Tribunal Ram Prakash Thukral and 
Gopal Das filed separate appeals but in those 
two appeals the parties entered into a com- 
promise and settled the matter for a lesser 
amount. The said two appeals stood de- 
cided in terms of the compromise. In this 
appeal by the insurer its learned counsel 
Sri D. Sanyal advanced: substantially one 
ground in support of the appeal. It was 
contended by the learned counsel that Gopal 
Das having not been found to be the owner 
of the motor truck, DLG 3859, the insurance 
policy effected by him covering the third 
party risk was void ab initio, the insured 
having no insurable interest and the con- 
tract so entered with the insurep would be 
merely in nature a wagering contract 
not enforceable in law. The submission of 
the learned counsel was that only an owner 
of a motor vehicle, or any person who uses 
it, or any other person who uses it having 
been allowed by the owner to use it, can 
have an insurable interest to effect the in- 
surance policy on the motor vehicle so used 
covering the risk of injury to third persons 
caused in an accident by use of the vehicle 
insured. It was also submitted that the in- 
surance contract was vitiated and the policy 
was rendered void having been obtained by 
the non-disclosure of material fact and by 
representation of facts false in material 
particulars. 


6. Sri S. S. Bhatnagar, learned coun- 
sel appearing for the main respondent 2nd 
Lt. Sobti in answer submits that the insur- 
ance policy was not vitiated by false repre- 
sentation or non-disclosure of material fact 
and it was always open to Gopal Das, the 
registered owner to effect the policy, though 
he may not be the real owner of the truck 
involved in the accident. On the terms of 
the policy and on the substance of the con- 
tract it represented, Sri Bhatnagar submit- 
ted that the contract will not be a wagering 
contract as known to law. The further sub- 
mission was that as a registered owner and 
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as a Benamidar Gopal Das had sufficient 
insurable interest and the insurance policy 
effected by him did not become void on the 
ground that the insured had no insurable 
interest. It was also suggested that Gopal 
Das as a Benamidar of the real beneficiary 
rightly represented that he was the owner 
dealing with the truck and the insurer could 
not legally escape its liability under the in- 
surance policy effected by Gopal Das as 
owner. 


7. Having given my due considera- 
tion to the arguments advanced by the 
learned counsel at the Bar I have come to 
the conclusion that this appeal has no force. 


8 On the findings recorded by the 
Tribunal which have not been challenged in 
appeal, on the day of the accident the truck 
was being driven by Ram Dayal for trans- 
porting the goods of Ram Prakash Thukral. 
Under the Motor Vehicles Act, the register- 
ed owner of the truck was Gopal Das. Tho 
appellant was the insurer under the policy 
effected by Gopal Das. The injury to 2nd 
Lt. Sobti was received in the accident caus- 
ed by the rash and negligent driving of the 
truck by Ram Dayal. The facts establish 
that Ram Prakash Thukral was using the 
truck, Ram Dayal was driving it and Gopal 
Das, the registered owner, was a consenting 
party to its use by Thukral and it being 
driven by Ram Dayal. The fact that Thuk- 
ral was the real owner of the truck and 
Gopal Das was not the real owner, in so 
far as the liability under the law of Tort is 
concerned, will not be material. Both would 
be liable for the injury caused and so will 
Ram Dayal driver who was driving the 
truck. Since Ram Prakash Thukral had 
taken the stand that he was not the owner 
of the truck and had nothing to do with its 
use by Gopal Das, the claimant had adduc- 
ed evidence to establish that Thukral re- 
mained the real owner, the name of his ser- 
vant Gopal Das as registered owner was 
mere Benami. As the owner of the truck 
and being used at the time of accident for 
his business, Thukral, would be liable. Since 
Gopal Das gave himself out to be the owner 
having got the truck registered in his name, 
he will equally be liable. The legal liabi- 
lity of Gopal Das to pay compensation 
would remain unaffected by the fact that 
the real owner of the truck was Thukral. 
In fact the Tribunal held Gopal Das to be 
Hiable and the compensation recoverable 
from him by 2nd Lt. Sobti who was injured 
in the accident involving the truck DLG 
3859. Now (sic) effected by Gopal Das for 
being indemnified by the insurer. The 
elo in the terms of the policy -is as fol- 
ows:— i 

“Subject to the limit of liability the 
company will indemnify the insured in the 
event of the accident caused by or arising 
out of the use of the motor vehicle in a 
public place against all sums including 
claimant’s costs and expenses which the in- 
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surer shall become legally liable to pay in 
respect of death of or bodily injury to any 
person.” 


9, I have held above that aopa Das 
was legally liable to pay compensation 10 
eet of bodily injury to 2nd Lt. Sobti 
caused by or arising out of the use of the 
truck in a public place. The insurer, there- 
fore, is bound to indemnify Gopal Das, the 
insured, to the extent of Rs. 20,000/- cover- 
ed by the said policy. Under Section 94 of 
the Motor Vehicles Act the use of a motor 
vehicle is prohibited in a public place unless 
in respect of it there is in force a policy of 
insurance covering risk to third parties caus- 
ed by or arising out of the use of such vehi- 
cle. No person shall use or allow any other 
person to use a motor vehicle in relation to 
the use of which in a public place there is 
no such insurance policy. Then Section 125 
of the said Act penalises the driver of an 
uninsured vehicle and whoever drives it or 
causes or allows a motor vehicle to be dri- 
ven, which vehicle is not insured shall be 
punished with imprisonment which may ex- 
tend to three months or with fine. It is 
obvious, therefore, on reading the provisions 
of Sections 94 and 125 of the said Act to- 
gether that a person who drives any motor 
vehicle or causes or allows a motor vehicle 
to be driven in a public place is under a 
duty to find out whether such a vehicle is 
insured and if he finds it is not, he must get 
it insured before driving it or allowing it to 
be driven in a public place. There is no- 
thing in Section 94 that it is only the owner 
of a motor vehicle, in the sense who has 
proprietary rights in the material of the 
vehicle, who can effect the insurance. Any 
person who uses it or allows any other per- 
son to use it can also get the insurance 
effected. The use by a person of a motor 
vehicle in a public place or driving of vehi- 
cle in a public place or allowing the use 
of a vehicle in a public place or allowing 
it to be driven in a public place is sufficient 


‘for the purpose of effecting insurance and 


I think that would also be an insurable 
interest for the purpose of effecting a third 
party insurance complying with the require- 
ments of Chapter VIII of the Motor Vehi- 
cles Act. There is nothing on the record to 
show that Gopal Das as the registered owner 
of the truck concerned had no control over 
the operation of the truck even though he 
might be a servant of Thukral. I find my- 
self in agreement with the view of the Tri- 
bunal that as registered owner Gopal Das 
would have sufficient interest to effect the 


first. insurance. In Orissa Co-operative Ins. So- 


ciety Ltd. v. Bhagaban Sahu, (1971 ACJ 
49) it has been held that the ostensible 
owner whose name is entered as such in 
the Registration Book is to be considered 
as the owner of the motor vehicle irrespec- 
tive of the fact that the ownership may be 
with somebody else. The form of registra- 
tion certificate as given in the schedule to 
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the Motor Vehicles Act contains the head- 
ing registered owner and not of real owner, 


10. I even doubt that the plea in de- 
fence to the effect that Gopal Das was not 
the owner of the vehicle and he had no in- 
surable interest was even open or permitted 
to the insurer. The defence will remain 
confined only to such pleas as are per- 
mitted under sub-section (2) of Section 96 
of the Motor Vehicles Act the insurer hav- 
ing issued a certificate of insurance to Gopal 
Das. It was contended by Sri Sanyal on 
the strength of a decision of the Madras 
High Court. The India Ins. Co., Bombay 
v. Lakshmi, (1971) 2 Mad LY 354 = (AIR 
1971 Mad 347) that the defences set out 
under Section 96 of the said Act cannot be 
said to be exhaustive having regard to the 
general law of contract of insurance. With 
great respect to the learned Judge who de- 
cided the said case I am unable to agree 
with the decision. The Supreme Court in 
British India General Ins. Co. Ltd. v. Cap- 
tain Itbar Singh, AIR 1959 SC 1331 has 
declared that the defences open to- the in- 
surer as set out in sub-section (2) of Section 
96 are exhaustive. 


11. Faced with this declaration of 
law by the Supreme Court Sri Sanyal tried 
to submit that clause (e) of sub-section (2) 
of Section 96 permitted the insurer to ques- 
tion the validity of the insurance policy on 
the ground that it was obtained by non-dis- 
closure of material facts or by a represen- 
tation of fact which was false. He submit- 
ted that the policy was rendered void as the 
fact that Ram Prakash Thukral was the real 
owner was concealed and not disclosed. 
There is complete absence of evidence on 
record as to what representation was made 
when the policy was effected. The insurer 
did not care to produce before the court the 
proposal signed by Gopal Das. That would 
have been the best evidence. Sri Sanyal 

















right of a party to adduce fresh evidence in 
appeal. Nothing is shown why the insurer 
‘was not able to produce in evidence the 
proposal form before the Tribunal at an 
earlier stage. We are thus left with the fact 
that the Tribunal found Ram Prakash 
'Thukral to be the real owner and the argu- 
ment of non-disclosure is founded thereon. 
I have held above that under Section 94 
it is not only the real owner of the vehicle 
who can effect insurance for complying 
ith the provisions of Chapter VII of the 
Motor Vehicles Act, Any other person 
using a motor vehicle or allowing it to be 
used at a public place can also effect insur- 
ance. The disclosure, therefore, of the real 
owner to the insurer would not be a mate- 
ial fact for effecting the policy. Sub-section 
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(5) of Section 96 lays down that the expres- 
sions “material fact” and “material parti- 
cular” meant, respectively, a fact or parti- 
cular of such a nature as to influence 
the judgment of a prudent insurer in deter- 
mining whether he will take the risk and, if 
so, at what premium and on what condi- 
tions. Sri Sanyal failed to satisfy me as to 
how the insurer would have been influenced 
in its judgment as to the premium and con- 
ditions were it disclosed tbat Ram Prakash 
Thukral was the real owner when in fact it 
was known all-through that the truck was 
being used for the purposes of business of 
Ram Prakash Thukral. There is thus no 
tenability in these submissions that insurance 
policy was void not having been effected by 
the real owner, Ram Prakash Thukral or 
that it was void for not disclosing the real 
owner. i 

12. Reverting back to the argument 
that Gopal Das not being the real owner 
the insurance effected by him will be nothing 
but a wagering transaction, I find that Sri 
Sanyal’s argument proceeds on a fallacious 
consideration. I have already quoted above 
the first clause of the term of the conditions 
of insurance. The liability of the insurer to 
indemnify Gopal Das would arise when 
Gopal Das is found liable to pay compen- 
sation for injury to any person caused by 
the use of the motor truck. I do not find 
an g in the nature of a wager in such 
a contract. The payment by the insurer to 
Gopal Das, the insured, is not merely based 
on a stake. When due to an accident or on 
account of an accident Gopal Das suffers 
and has to pay some money then and only 
then the insurer is bound by the contract 
to indemnify. It is not a contract like two 
persons betting amongst each other that if 
it does not rain in the afternoon then one 
will pay the other Rs. 10/- and if -it rains, 
then the payment would be vice versa. 
Their interest is in the mere stake. I, there- 
fore do not find any tenability in the argu-} 
ment of Sri Sanyal and I do not think the 
ratio of the decision in the case of Alamai 
v. Positive Government Security Life Assur- 
ance Company Ltd., ILR (1899) 23 Bom 
191 helps him. 

13. For all the reasons given above, 
I do not find any force in this appeal and 


dismiss it with costs, 
Appeal dismissed. 
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OJHA, JJ. 


Nanhun, Appellant v. Deputy Director 
of Consolidation, Respondent. 

Special Appeal No. 745 of 1967, DJ- 
24-10-1972, against judgment of K. B. As- 
thana, J. in C. M. W. No. 446 of 1960, D/- 
26-7-1967. 
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Index Note-— (A) U. P. Zamindari 
Abolition and Land Reforms Act (1 of 
1951), Section 20 (b) (i) Explanation M — 
Presumption under — Decree for ejectment 
passed against tenant and delivery of pos- 
session effected long before Act came into 
force — Revenue records not corrected — 
Tenant continuimg to be recorded as such 
im records — Not entitled to adivasi rights. 


Brief Note:— (A) Explanation II to 
Section 20 (b) (i) lays down that for the pur- 
poses of Explanation If an entry shall be 
deemed to have been corrected before the 
date of vesting if an order requiring any 
correction in records had been made before 
the date and it became final even if the 
correction may not have been incorporated 
in the records. (Para 3) 
Cases Referred: Chromological Paras 
AIR 1968 SC 1351 = 1968 All LJ 920, 

Sri Nath Singh v. Board of Revenue 
AIR 1966 All: 356 = 1966 All LJ 826, 
(FB), Mosim Ali v. Ganga Prasad 2 
AIR 1954 SC 355 = 1955 SCR 51, 
Nathoo Lal v. Durga Prasad 

Radhey Shyam, 
Sahai and Standing Counsel, 
dent. 


OJHA, J.:— The appellant, Nanhu 
was a sub-tenant of two plots 27 and 201. 
A suit for his ‘ejectment was filed by Par- 
gan Singh, deceased husband. of respondent 
No. 4 under Section 175 of the U. P. Ten- 
ancy Act and a decree was passed for his 
ejectment on November 5, 1943. The dec- 
gee was executed and possession was deliver- 

, ed to Pargan Singh on May 25, 1944. Not- 
' withstanding the decree and Dakhaldihani 
in the suit aforesaid the name of the appel- 
lant continued to be recorded as a sub-ten- 
ant, which on an application being made 
by Pargan Singh was subsequently expung- 
ed in 1363 F and thereafter the name of Par- 
gan Singh continued to be recorded in vil- 
lage papers. Subsequently, the village in 
which the aforesaid two plots are situate 
was brought under consolidation operations 
and in the basic year Khatauni the name of 
Pargan Singh stood recorded. An objection 
was filed by the appellant under Section 12 
of the U. P. Consolidation of Holdings Act 
claiming Adhivasi and thereafter sirdarî 
rights on the ground that he was recorded 
as an occupant in 1356 F. The claim of 
the appellant was repelled by the consolida- 
tion Officer and his order was upheld in 
appeal and revision by the Settlement Offi- 
cer (Consolidation) and the Deputy Director 
of Consolidation respectively. These various 
orders passed by the consolidation authori- 
ties were challenged by the appellant in a 
writ petition which was dismissed by a learn- 
ed Single Judge. Hence this special appeal. 

2. Learned counsel for the appellant 
has urged that it was only the entry in 
1356 F which was to be looked into and the 
Yearned Single Judge was not right in ob- 
serving that since the appellant had failed to 
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prove his possession on 30th June, 1948 he 
could not be given the benefit of the entry 
in 1356 F. In support of his contention that 
neither. the question of possession in 1356 F 
nor the correctness of the entry of 1356 F 
wherein the name of the appellant was ac- 
tually recorded as a sub-tenant could be 
gone into subsequent to the date of vesting, 
he relied upon Mosim Ali v. Ganga Prasad, 
AIR 1966 All.356 and Sri Nath Singh v. 
Board of Revenue, U. P., 1968 All LJ 920= 
(ATR 1968 SC 1351). In our opinion none 
of these two cases is applicable to the facts 
of the present case. As has been found by 
the consolidation authorities the appellant 
was actually ejected and possession was deli- 
vered to Pargan Singh on May 25, 1944. It 
is not the appellant’s case that he trespassed 
over the Jand or that the land was again 
let out to him after the said date. His spe- 
cific case on the other hand is that notwith- 
standing the decree and delivery of posses- 
sion in the suit under Section 175 he conti- 
nued to be in possession. This case has not 
been accepted by the consolidation authori- 
ties. Once possession was delivered to Par- 
gan Singh on May 25, 1944 there would be 
a presumption of continuity of possession in 
his favour. See Nathoo Lal v. Durga Pra- 
sad, AIR 1954 SC 355. 


- 3 Rule 39 of the Revenue Court 
Manual lays down that in any case in which 
the effect of the order or decree passed by 
a court involves a change in the Patwari’s 
records other than a change in the Khewat 
the court shall draw up a separate order in 
the prescribed form giving full details of 
the entries to be made and the entries to be 
expunged and direct the Tehsildar to have 
the new entries recorded in the Patwari’s 
papers. The decree under Section 175 was 
for the ejectment of the appellant. The ap- 
pellant was actually ejected and on his eject- 
ment it was incumbent upon the authorities 
to have got the necessary corrections made 
in the village papers. The Dakhaldihani 
which was carried out in pursuance of the 
decree for ejectment involved a change in the 
Patwari’s record as contemplated by R. 39 of 
the Revenue Court Manual. It is true that the 
entries were not actually corrected and con- 
sequently Explanation IX to Section 20 (b) 
@) of the U. P. Zamindari Abolition and 


. Land Reforms Act may not apply. But, in 


our opinion, the provisions of Explanation 
JI to Section 20 (b) (i) are clearly attracted. 
Explanation HI lays down that for the pur- 
poses of Explanation II an entry shall be 
deemed to have been corrected before the 
date of vesting if an order requiring any 
correction in records had been’ made before 
the said date and it became final even if the 
correction may not have been incorporated 
in the records. In the instant case it has 
not been stated in the Writ Petition that no 
order as required by Rule 39 aforesaid was 
issued. The provisions of the said rule are 
mandatory and in view of illustration (e) 
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to Section 114 of the Evidence Act it can 
safely be presumed that such an order was 
issued. The decree and the order issuing 
parwana for delivery of possession read with 
the mandatory requirements of Rule 39 
aforesaid had the effect of requiring neces- 
sary correction being made in the records 
‘as contemplated by Explanation III afore- 
said. Consequently even if the correction 
may not have been incorporated in the re- 
cords it would be immaterial and the entry 
of 1356 F would be deemed to have been 
corrected before the date of vesting. Such an 
entry on the face of it could not confer 
any Adhivasi rights on the appellant. 


4 In this view of the matter we 
find no error of law apparent on the face 
of the record in the orders of the consoli- 
dation authorities and the special appeal is, 
accordingly, dismissed with costs. = = 

Appeal dismissed. 
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K. B. ASTHANA, J. _ 

Union of India and another, Defen- 
dants-Appellants v. Smt. Chand Putli, Plain- 
tiff-Respondent. . 

Second Appeal No. 2575 of 1968, D/- 
12-10-1972, against order and _ decree of 
N. K. Meheshwari, Addl. Civil J., Agra, D/- 
30-4-1968. , 

Index Note:— (A) Citizenship Act, 
1955 — Section 9 and Rule 30 — Determina- 
tion of status under — Personal hearing re- 
fused and order made without showing ma- 


terial basis of rejecting claimed status is — 


Megal. f : 
Brief Note:— (A) Non-supply of mate- 
rial against applicant coupled with refusal to 
grant personal hearing in application seek- 
ing citizenship makes the enquiry illegal as 
offending principles of natural justice. 
(Paras 6 to 8) 
Held further that concurrent findings of 
fact of necessity of personal hearing were 
binding in second appeal. (1967 All WR (HC) 
104, Explained. AIR 1965 SC 1623, 
lowed). 
Index Note:— (8) Citizenship Act, 1955, 
Section 9 — Order under — Civil Court’s 
jurisdiction is not totally barred. 


Brief Note:— (B) Civil Court has juris- 
diction to entertain suit for injunction when 
order declaring status under Section 9 is 
not in accordance with law. (Paras 4 & 7) 


Cases Referred: Chronological 
1967 All WR (HC) 104 = 1967 Cri 
LJ 1223, Abdul Majid v. Senior 


Supdt. 

AIR 1965 SC 1623 = (1965) 2 SCR 
884, Mohammad Ayub Khan vy. 
Commr. of Police, Madras 5 
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- evidence which she did. She however, 
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Standing Counsel, for Appellants; P. Ki 
Darbari, for Respondent. 

JUDGMENT :— The  plaintiff-respon- 
dent Smt. Chand Putli entered India on a 
Pakistani passport. She overstayed the 
term of her visa at Agra. She was appre- 
hended by the police authorities for depor- 
tation to Pakistan. Thereupon she com- 
Mmenced the suit giving rise to this appeal 
alleging that she was an Indian citizen and 
was not liable to be deported. A relief for 
injunction was sought against the State 
Government and the Union of India. The 
suit was contested on behalf of the Union 
of India- on the ground that the plaintiff 
was a citizen of Pakistan and not a citizen 
of India and that the civil court had no 
jurisdiction to entertain the suit and deter- 
mine the question of citizenship. The plain- 
tiff then got the hearing of the suit stayed 
and applied to the Central Government for 
determination of her status under Section 9 
of the Citizenship Act, 1955. She was ask- 
ed to make such respresentations as sho 
wished by filing affidavits and other material 
Te- 
quested the Central Government to afford 
her a personal hearing but the Central Gov- 
ernment declined to grant her any personal 
hearing. ‘The decision of the Central Gov~ 
ernment was conveyed to the plaintiff b 
He order dated 2-5-1967 which is as fols 
ows: ? 


“Whereas it has come to the notice of 
the Central Government that Smt. Chand 
Putli daughter of Smt. Kariman, by caste 
Musalman, resident of Idgah Kutlupuy 
Lohron Ki Bagichi, Agra has claimed Indian. 
citizenship notwithstanding her having ob- 
tained a Pakistan passport and a short term 
visa for entry into India from Pakistan, and 
whereas a question has arisen as to whether: 
the said Smt. Chand Putli has acquired the 
citizenship of Pakistan. Now therefore the 
Central Government acting under Section 9 
(2) of the Citizenship Act, 1955, and Rule 30 
of the Citizenship Rules, 1956, and giving 
due regard to the principles of evidence 
contained in Schedule DI to the aforesaid 

es and after considering the cause shown 
by the said Smt. Chand Putli against the 
proposed action under the said section and 
rule hereby determines that the said Smt. 
Chand Putli has voluntarily acquired 
i akistan after 26th January, 
1950, and before 28-6-1954.” 


> 2. The plaintiff then got her plaint 
amended and questioned the validity of the 
said order of the Central Government on 
the plea that she not having been afforded 
reasonable opportunity to meet the case 
against her, having been denied a personal 
hearing there has not been any determina- 
tion of her status as required by the law 
and she could not be deprived of her funda 
mental rights as a citizen to remain in India, 
This was then the only material plea re» 
maining in the suit. 
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3. The learned Munsif held that in 
denying the plaintiff a personal hearing the 
Central Government viclated the principles 
of natural justice and its order determining 
the status of plaintiff as being a citizen of 
Pakistan would be invalid and ineffective 
for the reason of lack of reasonable oppor- 
tunity to the plaintiff to convince the Cen- 
tral Government that she had not volun- 
tarily obtained the passport as a citizen of 
Pakistan. Whe suit was decreed in terms of 
the reliefs claimed. On appeal by the de- 
fendants the decree of the learned Munsif 
was affirmed by the learned Civil Judge. 
‘The defendants have now come up in second 
“appeal. ; 
> °` A . Two contentions were raised by 
the learned Standing Counsel in support of 
the appeal. The first contention was that 
|the civil Court had no jurisdiction to enter- 
‘\tain the suit for affording a relief of injunc- 
jtion to the plaintiff by going behind the 
fidetermination of the Central Government 
Jin regard to the status of the plaintiff. The 
‘second contention was that a personal hear- 
ling not being a-necessary ingredient of af- 
sfording a reasonable opportunity no in- 
firmity attaches to the determination of the 
‘Central Government merely because the 
plaintiff was refused a personal hearing 
when her case on the basis of affidavits and 

other documents was fully considered by 
the Central Government. 


-> §. “It cannot be doubted that a de- 
termination by the Central Government 
under Section 9 of the Citizenship Act _ of 
-1955 and Rule. 30 framed thereunder with- 
‘out affording -a reasonable opportunity to 
the person concerned would be illegal and 
would be no determination of the status in 
the eye of law. It has been held by the 
Supreme Court in the case of Mohammad 
‘Ayub Khan v. Commr. of Police, Madras, 
AIR. 1965 SC 1623 that the determination 
of the question gone an approach as 
in a quasi-judicial enquiry; the citizen con- 
cerned must be given due notice of the na- 
ture of the action which in the view of the 
authority involves determination of Indian 
citizenship, and reasonable opportunity must 
be afforded to the citizen to convince the 
authority that what is alleged against him 
is not true. What the scope and extent of 
the enquiry to be made by the citizen con- 
cerned should depend upon the circumstan- 
ces of each case. 
6 In Mohammad Ayub Khan’s case 
the Supreme Court had cccasion to consider 
the question .of the conclusive presumption 
- contained in paragraph 3 of Schedule TT 
of the Citizenship Act. when obtaining a 
Pakistani passport declaring himself as a 
Pakistani citizen. It was held by the Sup- 
teme Court that the conclusive presumption 
will not bar that citizen to convince the 
authority that though he got the passport 
but he never really intended to renounce 
his Indian citizenship. Similar is the case 
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of the plaintiff Smt. Chand Putli. She had] 
submitted her statement and affidavit to the 
Central Government. The evidence shows 
that she was asked by the Central Govern- 
ment more than once fo answer queries and 
supply material which she gave in writing 
and -through affidavits. She also repeatedly 
asked the authority concerned to allow her 
a personal hearing to explain her position. 
In fact the correspondence shows that when 
she was again asked to furnish information 
by further affidavit she replied in disgust 
declining to furnish any further evidence and 
asking for an opportunity for a personal 
hearing and of producing evidence in sup- 
port of her case. ‘She also asked for being 
supplied with the material which the Gov- 
ernment had collected against her but she 
was not supplied with the evidence against 
her in possession of the Central Govern- 
ment. 


7. The learned Munsif in a very 
well considered and well written judgment 
substantially basing his approach on the 
decision of the Supreme Court in the case 
of Mohammad Ayub Khan held that on 
the facts and circumstances of the case re- 
fusing the plaintiff a personal hearing 
amounted to'a denial of a reasonable op- 
portunity being afforded to her to convince 
the authority that what was alleged against 
her was not proved. The lower appellate 
Court affirmed this finding of the Jearned 
Munsif. In view of the decision of the 
Supreme Court in Mohammad Ayub’s 
case the two contentions raised by the learn- 
ed Standing Counsel in support of the ap- 
peal are rendered untenable and devoid of 
force. The legal approach of the court be- 
low cannot be validly assailed. It is the 
correct approach. The civil Court can al- 
ways afford relief to a person on a_ legal 
cause of action. The plaintiff in the instant 
case will have a legal cause of action inas- 
much as the defendants cannot deport her 
unless her status has been determined in ac- 
cordance with law by the appropriate autho- 
tity. This has not yet been done as the so- 
called determination by the Central Gov- 
ernment of her status is not in accordance 
with law as reasonable opportunity was not 
afforded to the plaintiff to meet the case 
against her. 


8. The learned Standing Counsel 
relying on a Division Bench decision of this 
Court in Abdul Majid v. Senior Supdt., 
(1967 All WR (HC) 104) contended that the 
denial by the Central Government to grant 
a personal hearing would not render the 
order passed by it illegal or ineffective, I 
do not think in Abdul Majid’s case the 
High Court laid down any rule of law that 
a determination of the Central Government 
can never be struck down on the ground 
that the personal hearing was not granted to 
the citizen concerned even though the cir- 
cumstances of the case established that un- 
less a personal hearing is granted the mle 
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as to reasonable opportunity would not be 
complied with. May be that a right to per- 
sonal hearing is not a necessary ingredient 
of reasonable opportunity just as filing of 
affidavits is not a necessary ingredient of 
reasonable opportunity but it will depend 
on the facts and circumstances of each case. 
There is a concurrent finding recorded by 
the courts below that on the facts and cir- 
cumstances of the instant case it appeared 
necessary for the Central Government to 
afford an opportunity to the plaintiff for 
personal hearing. That is an inference of 
fact drawn by the court below on the facts 
established on record. This wil amount 
therefore to a finding of fact binding in 
second appeal, which has not been shown 
to be vitiated by any error of law or pro- 
cedure, 

9. The result is that this appeal is 
found without force and is dismissed with 


costs. ; 
Appeal dismissed, 


AIR 1973 ALLAHABAD 364 (V 60 C 126) 
M. N. SHUKLA AND K. N. SETH, JJ. 
Fida Husain, Applicant v. The Senior 
Superintendent of Police and others, Oppo- 
site Parties. 
Criminal Misc. Habeas Corpus Case 
No. 2872 of 1972, DJ- 22-9-1972. 


Index Note:—(A) Constitution of India, 
Art. 7 — “Migrated? — It means going 
from ome place to another whether or not 
with any intention of permanent residence 
in the latter place. AIR 1966 SC 1614, 
Followed. @ara 6) 

Brief Note:— (A) The term “migrated” 
is capable of two meanings. In its narrow- 
er connotation it means going from one 
place to another with the intention of resid- 
ing permanently in the latter place. In its 
wider connotation it means going from one 
place to another whether or not with any 
intention of permanent residence in the lat- 
ter place. In Art. 7 it is used in its wider 
sense and the only qualification to be attach- 
ed is that the movement must have been 
voluntary and must not have been for a spe- 
cific purpose and for a short or limited 
period. (Para 6) 


Index Note:—(B) Constitation of India, 
Arts. 7 and 5 — Art. 7 overrides Art. 5 and 
therefore if a case comes within the purview 
of Art. 7 assistance cammot be derived from 
Art. 5 and such a person cannot be held to 
be a citizen of India. @ara 9) 


Brief Note:— (B) Whatever rights a 
person might acquire by virtue of having 
his domicile in India at the commencement 
of the Constitution and on account of his 
birth in India, those rights would be lost if 
he migrates from India to Pakistan after the 


LP/AQ/G549/72/MVI 


Fida Husain v. Sr. Supdt. of Police (Shukla J.) 


ALR 


Ist day of March, 1947. The words “not- 
withstanding anything in Article 5” unmis- 
takably destroy the rights which would 
otherwise accrue by virtue of Article 5. 
(Para 12) 
Index Note:-—(C) Constitution of India, 
Arts. 5 and 394 — The expression “at the 
commencement of this Comstitution” in 
Art. 5 meams only the 26th January, 1950 
and not the 26th November, 1949 on which 
date Arts. 5, 7, 394 amd some other Articles 
mentioned in Art. 394 came into force. 


(ara 12) 
Cases Referred: Chronological Paras 
AIR 1973 All 44 = 1972 Ali WR 


(HC) 419, State of U. P. v. Wali 
Mohammad 
AIR 1972 SC 2166 = (1972) 2 SCC 
320, State of Assam v. Jilkadar Ali 13 
AIR 1971 SC 1382 = 1971 Cri LI 
1103, State of U. P, v. Rahmatullah 14 
AIR 1966 SC 1614 = 1966 Cri LT ; 
1217, Kulathil v. State of Kerala 6 
AIR 1963 SC 645 = 1963 (1) Cri LT 
617, State of Madhya Pradesh v. 
Peer Mohammad 12 
AIR 1961 SC 1522 = 1961 (2) Cri LJ 
702, Fida Hussain v. State of 
U. P. . 3, 11, 13 
S. Sadiq Ali and Haider Abbas, for 
Appheant; Govt. Advocate, for Opposite 
es. : 


SHUKLA, J.:— This habeas corpus 
petition has been made under Section 491, 
Cr. P. C. read with Chapter XXI of the 
Rules of Court praying that the respondent 
No. 2 be directed to release the petitioner 
who has been detained on the allegation 
that he is a foreigner. 

2. The question whether Fida Hus- 
sain is a foreigner has been canvassed in a 
series of proceedings since the year 1960. 
It is said in bis`petition that he was born 
in Qasba Kara, police station Saini in the 
district of Allahabad. His parents and an- 
cestors were all born at the same place and 
were Indian citizens. Whey had their .domi- 
cile and permanent residence in Kara, dis- 
trict Allahabad. The petitioner too had his 
permanent residence and domicile in the 
same district and is an Indian citizen. On 
the 26th November, 1949 he was living at 
the same place and received information 
about the illness “of a near relation whom 
he held in high esteem and affection.” He 
was in hurry and so he went to Pakistan 
without any permit or travel document. 
After the recovery of the said relation he 
returned to India in 1953 but since by that 
time restrictions had been imposed it was 


not possible for him to enter into India 
without a passport or proper travel docu- 


ment. Hence, he returned to India on a 
Pakistani passport and after his arrival in 
this country he applied for his permanent 
stay and residence here, which request was 
not allowed. He claims that he never relin- 
quished his Indian citizenship, that he had 
no intention to make Pakistan his perma- 
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nent abode, that he had gone there only 
temporarily and so he continued to be an 
Indian citizen. 
= 3. It appears 
over-stayed the period fot 
entitled to remain in India and hence he 
was prosecuted under Section 14 of the 
Foreigners Act by the Sub-divisional Magis- 
trate, Sirathu, district Allahabad. He con- 
tested the case but he was convicted by the 
Magistrate whose judgment was upheld in 
appeal by the Sessions Judge of Allahabad. 
He preferred a revision which was dismissed 
by the High Court. He then preferred cri- 
minal appeal No. 49 of 1960 in the Supreme 
Court which was allowed. He was acquit- 
ted by the order and judgment of the Sup- 
reme Court dated 5-4-1961, reported in AIR 
* 1961 SC 1522, Fida Hussain v. State of 
U. P. The -petitioner was arrested on 1-6- 
1972 by the local intelligence unit and the 
police of Saini. He was released on bail by 
the order of the Sub-Divisional Magistrate, 
Sirathu dated 2-6-1972 but was again arrest- 
ed on 19-6-1972 by the order of the Senior 
Superintendent of Police, Allahabad (Civil 
Authority), and since then he has been kept 
under detention in the Central Jail, Naini, 
Allahabad. 

4. The opposite parties contested 
the case and filed. a counter-affidavit where- 
in it was admitted that the petitioner was 
born in Qasba Kara, district Allahabad, but 
it was denied that he was an Indian citizen. 
Jt was averred that enquiries revealed that 
the petitioner migrated to Pakistan without 
obtaining any permit or travel document in 
the beginning of 1949, much prior to 26-11- 
1949. It was admitted that he returned to 
India in 1953 on the basis of a Pakistani 
passport. The petitioners allegation that 
he had gone to Pakistan only temporarily 
on receiving information about the illness 
of a near relation was not admitted. It was 
stated that the petitioner was a foreigner 
he was liable to prosecution and deporta- 

on. 

5. The -only point, therefore, which 
falls for decision is whether the petitioner 
can be said to be a foreigner so as to make 
himself liable for arrest, prosecution and 
deportation. At the very outset we cannot 
refrain from commenting on the factual as- 
pects of this case. One feature which 
strikes us clearly is the petitioner’s reluct- 
ance to disclose the material facts of the 
case. In the petition all that was said was 
that on 26-11-1949 the petitioner was living 
in Qasba Kara, district Allahabad, he re- 
ceived information about the illness of his 
near relation and he went to Pakistan with- 
out a permit or travel document. No date 
of his departure was mentioned by him. In 
his rejoinder affidavit it was for the first 
time divulged that the petitioner had gone 
to Pakistan in the last week of December, 
1949. This is a very crucial date and cir- 

cumstance about which the petitioner’s 


that the petitioner 
for which he was 
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silence throughout in the past is significant. 
He placed strong reliance on the decision of 
the Supreme Court in his favour to which 
we shall refer again but even in the case 
before the Supreme Court this fact appears 
to have been carefully suppressed by him. 
The petitioner has been guilty of suppressio 
vari suggestio falsi. 

The averments contained in the affida- 
vit and rejoinder affidavit filed on behalf of 
the petitioner in the case before us do not 
inspire confidence. By referring to a near 
relation whom he held in high esteem and 
affection the petitioner has indulged in the 
widest generalities. Even the name of the 
alleged relation is not mentioned. No proof 
of the date of his actual departure has been 
furnished by him. We are asked to assume 
that the petitioner left India in the last week 
of December, 1949 and on that basis to 
decide this case. In the setting in which 
this disclosure was made at such a belated 
stage for the first time in the rejoinder affi- 
davit filed in the proceedings before us we 
cannot possibly give any credence to this 
assertion. If, therefore, the petitioner had 
left India before 26-11-1949, the relevance 
of which date would be explained later, he 
is not entitled to the relief claimed by him. 
On the facts mentioned above the petitioner 
would clearly come within thé mischief of 
Article 7 of the Constitution and he would 
be A foreigner. Article 7 of the Constitution 
reads : 


“7. Notwithstanding anything in Arti- 
cles 5, 6, a person who has after the first 
day of March, 1947 migrated from the terri- 
tory of India to the territory now included 
in Pakistan shall not be deemed to be a 
citizen of India: 

Provided that nothing in this Article 
shall apply to a person who, after having 
so migrated to the territory now included in 
Pakistan, has returned to the territory of 
India under a permit for resettlement or 
permanent return issued by or under the 
authority of any law and every such per- 
son shall for purposes of clause (b) of Arti- 
cle 6 be deemed to have migrated to the 
territory of India after the nineteenth day 
of July, 1948”. 

It was contended by Sri Sadiq Ali that 
the petitioner did not migrate to Pakistan 
and his visit was a casual and temporary 
visit necessitated by the illness of a near 
relation. The petitioner stayed in Pakistan 
from 1949 to some time in 1953 when he 
returned to India on a Pakistani passport. We 
have already observed that the allegations 
about the illness of his near relation in Pakis- 
tan are extremely vague and not corroborated 
by any evidence. His stay for a period of 
nearly four years in Pakistan is consistent 
only with a desire to make that country his 
permanent abode. It does not suggest that 
his sojourn accidental or involuntary or 
prompted by some unforeseen circumstance 
and that he did not intend to stay there but 
to return to India as early as possible. 
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6. The term “migrate” has come in 
for interpretation by the Supreme Court and 
according to the interview of that court a 
wide meaning is to be given to that word. 
In Kulathil v. State of Kerala, AIR 1966 
SC 1614, Article 7 was interpreted and it 
was held that the word “migrated” was 
capable of two meanings. In its narrower 
connotation it meant going from one place 
to another with the intention of residing 
permanently in the latter place; in its wider 
connotation it simply meant going from one 
place to another whether or not with any 
intention of permanent residence in the 
latter place. In Article 7 the word was 
used in its wider sense, viz., going from one 
territory to the other. There was only one 
qualification which must be attached to its 
meaning, which was that the ` movement 
should have been voluntary and should not 
have been for a specific purpose and for a 
short and limited period. Bearing in mind 
this connotation of the ‘word “migrated” 
we have not the least doubt that the peti- 


gone migrated to` Pakistan in the year 
949. 
7. Sri Sadiq Ali’s contention, how- 


ever, was that still on the date of his enter- 
ing into India in the year 1953 the peti- 
tioner continued to be an Indian citizen. 
He was born in India and he could not be 
affected by the amended definition of the 
term “foreigner” which was introduced by 
Act XI of 1957 with effect from January 19, 
1957. It may be noted that according to 
the definition as it stood in 1953 when the 
petitioner entered India, the word foreigner 
meant a person who 

(1) is not a natural-born British sub- 
ject as defined in sub-sections (1) and (2) of 
Section 1 of the British Nationality and 
Status of Aliens Act, 1914, or 


(2) has not been granted a certificate of 
naturalisation as a British subject under any 
law for the time being in force in British 
India, or 

(3) is not a citizen of India.” 

The definition of “foreigner” in Section 
1 (1) of the Foreigners Act as it stands to- 
day after the Foreigners Law (Amendment) 
Act, 1957 is “any person who is not a citi- 
zen of India”. Therefore, the argument that 
the petitioner was not a foreigner inasmuch 
as he was a natural born British subject 
which would have been open to him under 
the unamended definition of the word 
“foreigner” is no longer available to him. 
Consequently on the finding that the peti- 
tioner migrated to Pakistan he must be 
deemed to have become a foreigner provid- 
ed the amended definition was applicable to 
him. Since, however, he claims to have re- 
turned to India in 1953 he would not be 
governed by the amended definition and 
did not become a foreigner and continued 
to be an Indian citizen according to the 
contention of the learned counsel for the 
petitioner. This argument, however, jg- 
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nores the effect of Article 7 of the Consti- 
tution. 


o 8 The learned counsel for the peti- 
tioner relied on the provisions of Article 5 


of the Constitution which runs as follows:—~ 


“5. -At the commencement of this Con- 
stitution every person who has his domicile 
in the territory of India and— 

_(a) who was born in the territory of 


a; 

(b) either of whose parents was born 
in the territory of India; or 

(c) who has been ordinarily resident in 
the territory of India for not less than five 
years immediately preceding such com- 
mencement shall be a citizen of India.” 
He puts his case within the ambit of clause 
(a) of Article 5 and contends that the peti- 
tioner was on that basis a citizen of India. 
This argument completely overlooks the im- 
plications of Article 7 of the Constitution 
which are clearly attracted by the facts of 
the instant case. It would be seen that 
while Article 5 confers a right of citizen- 
ship on a person if at the date of the com- 
mencement of the Constitution he 
any of the conditions enumerated therein, 
Article 7 is a distinct provision which pre- 
vents the consequences contemplated by 
Article 5, in the event of circumstances 
which fulfil the provisions of Article 7. The 
same point was argued before us in another 
case i.e. Government Appeal No. 2819 of 
1968 and our decision is reported in 1972 


All WR (HC) 419 = (AIR 1973 All 44). - 


While dealing with the respective implica- 
tions of Articles 5 and 7 of the Constitution 
it was observed at p. 421: 

“Article 7 engrafts a kind of proviso 
thereto. The opening words of Art. 7 ex- 
clude the applicability of Art. 5 and it can- 
not be doubted that if the condition pres- 
cribed by Art. 7 exists in a case the person 
concerned shall not be deemed to be a citi- 
zen of India at the commencement of the 
Constitution. The non obstante clause 
makes it clear that Art. 7 overrides Art. 5 
of the Constitution.” 

9, 
tioner comes within the purview of Article 7 
of the Constitution, he cannot derive any 
assistance from Article 5 and he cannot be 
held to be a citizen of India. 

10. Sri Sadiq Ali attempted to steer 
clear of Article 7 by resorting to a rather 
ingenious argument. According to his con- 
tention the interpretation of Article 7 must 
be made with reference to the specific date 
on which the provisions of the Constitution 
telating to citizenship ie: Articles 5, 6, 7, 8, 
9 ete. of the Constitution came into force. 
Article 394 provides that the aforesaid Arti- 
cles shall come into force at once and the 
remaining provisions of the Constitution 
shall come into force on the twenty sixth 
day of January, 1950 “which day is refer- 
ted to in this Constitution as the commence- 
ment of this Constitution.” It is argued that 


~~ 


If, therefore, the case of the peti-, 


a 


é 
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a reading of the preamble makes it clear 
that Articles 5, 6, 7, 8 and 9 etc. had come 
into effect on the 26th November, 1949. It 
was therefore, submitted that the words “at 
the commencement. of this Constitution’, 
occurring in Article 5 must be deemed to 
mean 26th November, 1949. Since accord- 
ing to the averment made in the rejoinder 
affidavit the petitioner had not left India 
prior to the last week of December, 1949, 
he was in India on the 26th November, 1949 
and therefore under Article 5 (a) of the 
Constitution he should be deemed to be a 
citizen of India. This argument im our 
opinion is untenable. Article 394 on which 
reliance has been placed for urging this pro- 


position itself does not support the peti- 
tioner. On the other hand, it expressly re- 


fers to the 26th day of January, 1950 as 
the date of the commencement of the Con- 
stitution. 

Thus, for the purposes of construing the 
words “at the commencement of this Con- 
stitution” there is intrinsic evidence in Arti- 
cle 394 itself to the effect that they can refer 
to only one date i.e. the 26th January, 1950. 
Tt is true that some specified provisions of 
the Constitution mentioned in Article 394 
came into effect earlier but that fact can- 
not be equated with the commencement of 
the Constitution itself. That phrase can 
bear only one meaning which is set out in 


Article 394 itself. Thus, even on the as- 


sumption that the petitioner was in India on 


the 26th November, 1949 and had left for’ 


Pakistan in the last week of December, 
1949 he would not be entitled to the benefit 
of Article 5 (a) of the Constitution and can= 
not be deemed to be a citizen of India. 


11.  Qhe'learned counsel referred us 
to the decision of the Supreme Court in the 
earlier case of the petitioner reported- in 
‘AIR 1961 SC 1522 and said that according 
to the verdict of that court the petitioner 
was not a foreigner. We have already ob- 
served that throughout the previous pro- 
ceedings commenced at the instance of the 
petitioner the date of his actual migration 
had been studiously suppressed. It is re- 
markable that in the case before the Sup- 
reme Court this date was not disclosed and 
had it been disclosed in all probability the 
petitioner would have foundered on. the rock 
of Article 7. Even in the habeas corpus 
petition moved before this court it was. kept 
a closely guarded secret and in order to lay 
the foundation for raising a legal argument 
it was for the first time stated in the re- 
joinder affidavit that the petitioner left for 
Pakistan in the last week of December, 
1949. Be that as it may, we propose to 
deal with the legal question on the assump- 
tion that he left for Pakistan after 26th 
January, 1949. We are afraid that even on 
this footing the petitioner cannot be deemed 
to be a citizen of India. 

12. In our opinion Article 7 of the 
Constitution clearly overrides icle 5, 
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Firstly, the non obstante clause in Article 7 
is very significant. Whatever rights a per- 
son might acquire by virtue of having his 
domicile in India’ at the commencement of 
the Constitution and on account of his birth’ 
in India, those rights would be lost if he 
migrates from India to Pakistan after they 
ist day of March, 1947. The words “not- 
withstanding anything in Article 5” which 
occur in Article 6 unmistakably destroy the; 
rights which would otherwise accrue by vir 
tue of Article 5. Secondly, we have already 
referred to Article 394 in accordance with 
which the words “at the commencement of 
this Constitution” can mean only the 26th 
January, 1950. Thirdly, the omission of the 
words “at the commencement of this Con- 
stitution” in Article 7 is very significant. It 
appears to us that where the Constitution 
wanted to limit the scope of an Article by 
yeference to the date of the commencement 
of the Constitution, it used an appropriate 
phrase in that behalf. That is why the 
words “at the commencement of this Con- 
stitution” which occurred in Articles 5 and 
6 did not occur in Article 7. Fourthly, the 
matter appears to have been clinched by the 
decision of the Supreme Court in the case 
of State of Madhya Pradesh v. Peer Mo- 
hammad, AIR 1963 SC 645. It is true that 
the petitioner in that case had migrated 
after January 26, 1950 and in that connec- 
tion it was held that the petitioner could not 
be said to be a foreigner but Article 7 was 
interpreted and the dictum was clearly laid 
down in paragraph 12 of the Reports in 
these terms:— 


“Therefore we are satisfied that Art. 7 

refers to migration which has taken place 
between the ist day of March, 1947 and 
January 26, 1950.” 
Thus, it is manifest that the material date 
for the purpose of applying Article 7 to the 
facts of this case is the period between the 
ist March, 1947 and the 26th January, 1950, 
The alternative date suggested on behalf of 
the petitioner viz., 26th November, 1949 is 
not material. 


13. Sri Sushil Kumar, learned coune 
sel for the State cited before us a later deci- 
sion of the Supreme Court in which Fida 
Hussain’s case, AIR 1961 SC 1522 (supra) 
was explained. In State of Assam v. Jil- 
kadar Ali, (1972) 2 SCC 320 = (AIR 1972 
SC 2166) the petitioner had opted for ser- 
vice in Pakistan. In 1947 he left India for 
Pakistan. On December 23, 1953 he enter-~ 
ed India on the strength of a Pakistani pass- 
port and returned to Pakistan on April 25, 
1954. He re-entered India on April 4, 195. 
and instead of returning to Pakistan over- 
stayed beyond January 26, 1955 and was 
consequently arrested and prosecuted under 
Section 14 of the Foreigners Act. In a revi- 
sion filed by him, in the High Court of 
Assam-Nagaland it was held that the peti- 
tioner was a natural born British subject 

>and since he entered India in April, 1955, 
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he was not governed by the amended defi- 
nition of the word “foreigner” which was 
introduced in 1957 and so he must be deem- 
ed to be an Indian citizen. The Supreme 
Court rejected this reasoning and remarked 
at page 322 of the Reports:— 
; “In our view the reasoning adopted by 
the High Court, of which the basis was the 
decision in Fida Husain’s case (supra), was 
not valid as the High Court omitted to take 
- into account the fact of the respondent hav- 
ing left India for Pakistan in August, 1947 
after he had opted for service in Pakistan.” 
It was observed by Shelat, J. :— 

“Under Article 7, notwithstanding anya 
thing in Article 5, a person, who has after 
the first day of March, 1947 migrated from 


the territory of India to the terri- 
tory included in -Pakistan shall not 
be deemed to be a citizen of 


India. If Article 7 applied to this case, the 
respondent would not be deemed to be a 
citizen of India notwithstanding his com-~ 
plying with the conditions of Art. 5. It is quite 
clear from State of M. P. v. Peer Moham~ 
mad that it would be Article 7 and not the 
Citizenship Act, 1955 which would apply to 
a case where a person has migrated to Pak- 
istan between March 1, 1947 and January 
26, 1950 when the Constitution came into 
force.” 

On facts also the finding recorded by 
the Supreme Court was that the petitioner 
had migrated to Pakistan, that his movement 
to Pakistan was neither involuntary nor for 
a short or limited period, but was clearly 
with the definite intention of having a per- 
manent place of abode there. His case thus 
fell within Article 7 and therefore on his 
entry in India on April, 1955 he was a 
person who was deemed not to be a citizen 
of India. Explaining the verdict obtained 
by Fida Hussain in AIR 1961-SC 1522 it 
was observed:— 

“In Fida Hussain v. State of U. P. (supra) 
the question of the applicability of Art. 7 did 
not arise and was not considered presum- 
ably because it was not contended that Fida 
Hussain had migrated to the territory which 
fell within Pakistan between March 1, 1947 
and January 26, 1950. The court, therefore, 
considered only clause (1) of Section 2 (1) 
of the Foreigners Act, 1946 and not its 
clause (3) as it stood before its amendment 
in 1957. It appears that the only date avail- 
able there was the date of his entry in 1953, 
when the unamended definition prevailed.” 


14. The learned counsel for the peti- 
tioner relied on the case of State of U. P. 
v. Rahmatullah, AIR 1971 SC 1382 wherein 
it was held that the decision of the Govern- 
ment of India was a condition precedent to 
the prosecution by the State of any person 
on the basis that he had lost the citizenship 
of India and had acquired that of a foreign 
country. In that case the petitioner ad- 
vanced the defence that he was born in 


India in 1932, that he had gone to Pakistan ` 
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and re-entered India on April 1, 1955 on a 
Pakistani passport dated tbe 15th March, 
1955. In that view of the matter it was 
held that the petitioner could not come with- 
in the amended definition of the term “Fo- 
reigner” which came into effect from the 
19th January, 1957. He was given the 
benefit of Article 5 in view of the fact that 
he was a natural born British subject. He 
was held to be not a foreigner. But that 
case is clearly distinguishable inasmuch as 
Article 7 of the Constitution did not apply 
to its facts. It is clear from paragraph 5 
of the Reports that according to the finding 
recorded by the City Magistrate, Varanasi 
the respondent had voluntarily gone to Pak- 
istan and had stayed there for eight or nine 
months. He had returned to India on April 


1, 1955 which implies that he must have | 


gone to Pakistan round about July or Au- 
gust, 1954 i.e. not between 1st of March, 
1947 and 26th January, 1950. He, -there- 
fore, did not cease to be a foreigner by vir- 
tue of the provision of Article 7. That case 
obviously cannot assist the present petis 
tioner. 

_15. Consequently in our view the 
petitioner is a foreigner and his detention in 
pursuance of the order passed by the Civil 
Authority is not illegal. No other point was 
argued before us. 

16. The petition is, therefore, dis- 


missed. 
Petition dismissed. 


Cad 
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D. S. MATHUR, Ag. C. J. 


M/s. Alopi Prasad and Sons Pvt. Ltd. 
and another, Petitioners v. Harish Chandra 
and another, Respondents. 

Civil Revn. No. 144 of 1971, DJ- 22-9. 
1972, against order of B. I, S. Sodhi, Civil- 
J., Aligarh, D/- 12-10-1970. 

Index Note: — (A) Civil P. C. (1998), 
Section 20 — Suit on pro-note by endorsee 
— Territorial jurisdiction — Place of suing 
— Im view of Negotiable‘ Instruments Act, 
Section 118 (8) presumption, endorsement 
cannot form part of ‘cause of action’, unless 
cireumstances prohibiting such presumption 
are present. (X-Ref:— Negotiable Instru- 
ments Act, Section 118 (g).) 

Brief Note: — (A) Hence where the 
jurisdiction of court is challenged, the court 
must first record a finding on the point whe- 
ther the transfer of possession of the instru- 
ment was obtained by means of an offence 
or fraud or the consideration thereof was 
unlawful. This is necessary because unlike 
assignment of a document (assignment forms 
part of ‘cause of action’ and has to be prov- 
ed) the endorsee of an instrument need not 
prove that he is an holder in due course. 

(Paras 3, 4, 5, 6) 
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Cases Referred: Chronological Paras 
AIR 1954 Bom 491 = 56 Bom L 
575, Baroda Oil Cakes Traders v. 
Parshottam Narayan Das 

S. D. Agarwal, for Petitioners; O. P. 

Bhargav and A. N. Bhargav, for Respon- 
dents. 
JUDGMENT: — This is a revision under 
Section 115 C. P. C. by M/s. Alopi Prasad & 
Sons Private Ltd. and its Director, Shri 
Krishna Prasad, defendants. against the order 
dated 12-10-1970 of the Civil Judge of Ali- 
garh holding that the present suit instituted 
by Harish Chandra and another, endorsees 
of the pronote executed by the defendants, 
was maintainable at Aligarh for the reason 
that it had been endorsed in favour of the 
plaintiffs at Aligarh, The learned Civil Judge 
has applied to the instant case the tule ap- 
plicable to documents assigned in favour of 
a third party. 

2. The jurisdiction of the Court, that 
is, the maintainability of the suit, is govern- 
ed by Sec. 20 (c) of the Code of. Civil Proce- 
dure which lays down that a suit can be in- 
stituted in a court where the cause of ac- 
tion, wholly or in part, has arisen. What is 
meant by “cause of action” has not been 
defined in the Code but it has been a sub- 
ject of numerous decisions and the mean- 
ing of this expression can now be said to be 
beyond controversy. “Cause of action” is the 
bundle of facts which a party must prove 
before he can obtain a decree in his favour. 
For determination of “cause of action” one 
need not consider the evidence which a party 
or the parties may adduce in the case; one 
should consider the material facts which must 
be pleaded and proved in the case and not 
any ancillary point which may arise. See 
Baroda Oil Cakes Traders v. Parshottam 
Narayandas Bagulia, AIR 1954 Bom 491. 
What are the material points in issue depend 
to a large extent, upon the pleadings contain- 
ed in the plaint. At occasions it may be- 
come necessary to look into the pleas rais- 
ed by the defendant. The initial jurisdiction 
of the Court depends upon the pleadings in 
the plaint, though if on consideration of the 
written statement it appears that the Court 
has no jurisdiction to entertain the suit, the 
plaint can be returned for presentation to 
a proper Court and in suitable circumstances 
the suit can also be dismissed. 

3. An assignee of a document has, 
in a civil suit, to prove the assignment also, 
and consequently in absence of a provision 
to the contrary in any Special Act, the suit 
can be instituted at the place where the as- 
Signment was made in view of the fact that 
assignment forms part of “cause of action.” 

4. In respect of negotiable instruments 
certain presumptions detailed in Section 118 
of the Negotiable Instruments Act can be 
drawn. Clause (g) of this section lays down 
that unless proved to the contrary it can be 
presumed that the holder of a negotiable ins- 
trument is a holder in due course: provided 
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that, where the instrument has been obtain- 
ed from its lawful owner, or from any 
person in Jawful custody thereof, by means 
of an offence or fraud, or has been obtain- 
ed from the maker etc. thereof by means 
of an offence or fraud, or for unlawful con- 
sideration, the burden of proving that the 
holder is a holder in due course lies upon 
him. The presumption contemplated by 
clause (g) is thus not applicable where there 
was transfer of possession or the negotiabie 
instrument was obtained by means of an 
offence or fraud or the consideration there- 
of was unlawful. In such cases the burden 
of proof lies upon the holder to show that 
he is the holder in due course. In other 
cases, the burden of proof lies upon the de- 
fendant meaning thereby that it is not neces- 
sary for the plaintiff to lead evidence and to 
prove that he is the holder in due course. 

5. When it is not necessary for the 
holder to prove that he is the holder in due 
course of the negotiable instrument, it is not 
one of the points which he must establish be- 
fore he can be granted a decree, and there- 
fore, it cannot constitute “cause of action.” 


6. On the basis of the material on 
record it cannot be said that the plaintiffs 
had obtained possession by means of an of- 
fence or fraud or that the consideration 
thereof is unlawful. No final opinion is be- 
ing expressed on this point so that the par- 
ties may not be handicapped during the 
subsequent stages of the hearing. It shall be 
for the court below to record a finding on 
this point which, as observed above, is the 
very foundation of the exercise of jurisdic- 
tion by the Aligarh Courts. Consequently, 
the revision must be allowed and in the in- 
terest of the parties the case remanded so 
that no injustice may be caused to any one. 
This course is being adopted all the more 
because the contesting defendants carry on 
business at Delhi and plaintiffs are residents 
of Aligarh — Jhansi being far off from Delhi 
than Aligarh is. 

7. The revision is hereby allowed and 
the order dated 12-10-1970 of the Civil 
Judge, Aligarh, is set aside. The matter shall 
be reconsidered keeping the observations 
made above in mind after recording addi- 
tional evidence, if any. Costs easy. 

Revision allowed. 


AM 1973 ALLAHABAD 369 (Y 60 C 128) 
M. N. SHUKLA AND K. N. SETH, JJ. 
State of U. P., Applicant v. D. K. Dass 
Vidhi, Opposite Party. 
Criminal Misc. Contempt Case No. 97 
of 1971, D/- 11-9-1972. 


Index Note: — (A) Contempt of Couris 
Act (1952), Section 1 — Contemner making 
most flagrant and offensive allegations against 
a magistrate and defending the same instead 
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of showing any remorse commits gross con- 
tempt. (X-Ref:— Section 4.) 

Brief Note: — (A) Where a complain- 
ant publishes in a newspaper allegations 
against a magistrate that he spoiled the com- 
plainant’s case at the instance of a woman 
and continues to emphatically assert the same 
in contempt proceedings without veryfying 
the truth of the allegations, he commits a 
gross contempt. (Sentenced to undergo six 
months’ simple imprisonment). 

(Paras 4, 5, 6, 7 and 9) 

Standing Counsel, for Applicant; N. C. 
Rajvanshi, for Opposite Party. 

M. N. SHUKLA, This reference 
made to this Court relates to a contempt 
alleged to have been committed by one D. K. 
Dass Vidhi in the course of a case under 
Section 411, Indian Penal Code, which was 
pending in the Court of Sri R. C. Jain, Mun- 
sif-Magistrate, First Class, Meerut. 


2. The short facts of the case are 
that a criminal complaint was instituted by 
D. K. Dass Vidhi in the court of the Addi- 
tional District Magistrate (Judicial), Meerut, 
on 27-9-1966, who transferred it to the court 
of the Judicial Officer, Ghaziabad, for dis- 
posal according to law. The case had a che- 
quered history and was transferred from one 
court to another frequently on the applica- 
tions for transfer made by the contemner 
himself. Besides these transfers, adjourn- 
ments were also sought by him evidently with 
a view to procrastinating the proceedings. 
Ultimately the case was received in the court 
of Sri R. C. Jain, Munsif-Magistrate, Meerut, 
by transfer on 15-9-1970 and it was ordered 
to be put on the date fixed. On 16-2-1971 
the case was repeatedly called out but none 
responded on behalf of the complainant. The 
accused along with his counsel was present 
and the Senior Public Prosecutor was asked 
to clarify as to whether the case was to pro- 
ceed as a private complaint case or as a 
State case, as the title of the case had been 
differently mentioned at different stages. The 
Assistant Public Prosecutor vide his report 
dated 9-3-1971 submitted that the case was 
a private complaint case and as such he had 
no locus standi to appear for the complain- 
ant, The case was, therefore, adjourned 
for prosecution evidence, fixing 8-4-1971 for 
the purpose. In the meantime the Munsif- 
Magistrate sought a clarification from the 
Additional District Magistrate (Judicial) by a 
letter dated 20-4-1971 requesting him to indi- 
cate as to whether the case was to be prose- 
cuted by a State counsel. Thereafter the 
complainant moved an application dated 30-4- 
1971 before the Additional District Magis- 
trate (Judicial) praying for the transfer of 
the case from the court of the Munsiff-Ma- 
gistrate. The learned Additional District 
Magistrate rejected the transfer application 
by his order dated 5-6-1971 and specifically 
ordered that the case would not be conducted 
by the Assistant Public Prosecutor inasmuch 
as it was not a State case, which description 
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wrongly occurred at some places. The file 
was received back in the Court of the Mun- 
siff-Magistrate on 9-6-1971 and 3-8-1971 was 
fixed for the prosecution evidence and the 
complainant was directed to take steps for 
summoning the prosecution witnesses. There- 
upon he again moved a transfer application, 
which had not been disposed of at the time 
when the present reference for contempt was 
made to this Court. 


3. ; While the above proceedings were 
pending in the Court of the Munsiff-Magis- 
trate, a new item appeared in a local news 
paper of Meerut, namely, “Shoorvir” of which 
D. K. Dass Vidhi was admittedly the Editor. 
The article rendered into English runs as 
follows:— 
ig Shree R. Ee Jain binge the influence 

a woman. Secret i on - 
mittee, Meerut. eee, ii 
MEERUT. 

It has come to light that a case — State 
Versus Om Prakash Garg under Section 411 
of P. S. Ghaziabad is pending in the Court 
of Sri R. C. Jain, Munsif Magistrate, Meerut. 
In this case Sri Jain did not demand any 
fee for the service of summonses on prosecu- 
tion witnesses in connection with the pairvi 
done by the State Pairokar. This shows that 
Sri Jain was discharging his duties honestly. 
From the side of accused Om Prakash, a 
lady went to the house of Sri Jain and met 
him secretly. She stayed there for the whole 
night. On the very next day, Sri Jain, as soon 
as he took his seat, acted against the law and 
demanded the fee. Instead of the Case — 
State Versus Om Prakash, he entered another 
case D. K. Dass Vidhi Versus Om Prakash 
Garg in his diary, which amounted to the 
contempt of Court. The higher authorities 
should make thorough enquiry in the mat- 
ter and start a case under Section 228 against 
Sri R. C. Jain and that action may be taken 
against him after the enquiry. Prosecution 
witnesses in the case State Versus Om Pra- 
kash under Section 411, P. S. Ghaziabad, in 
the Court of Musif Magistrate, Shri R. CG 
Jain Presiding Officer, S. D. M. (J) Meerut:— 

“D. K. Das Vidhi, Proprietor, Shankar 
Press, 221 Subhas Dwar, Ghaziabad”. For- 
merly Sri Om Prakash, accused, had sent 
ladies to the place of the Magistrate. This 
case has been pending since 1965.” 


4. From a perusal of the above pas- 
sage it is manifest that the Editor made an 
allegation against the Munsif-Magistrate for 
spoiling cases at the instance of women. The 
tail end of the news item contained the se- 
rious imputation that in the past also Sri Om 
Prakash Garg had sent ladies to the place 
of the Magistrate. Thus, there is not the 
least doubt that the allegation was most 
flagrant, offensive and highly derogatory to 
the dignity of the Court. 

5. We have perused the counter-affi- 
davit filed by the contemner. He was also 
present before us in Court. We cannot re- 
frain from remarking that his conduct in 
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Court also betrayed the highest degree of 
audacity and there was not the slightest sign 
of remorse. He emphatically asserted before 
us over and over again that what he had 
stated in the news item was true. He per- 
sisted in his allegations and did not feel 
sorry for his conduct. His counter-affidavit 
also does not smack of the faintest feeling 
of regret. Surely it does not contain any 
apology. We would like to refer to certain 
passages in his counter-affidavit which them- 
selves reflect the attitude of his mind and 
which contain allegations amounting to gross 
contempt. Thus, for instance, paragraph 4 
of the counter-affidavit runs as follows:— 


“4, That in respect of the contents of 
paragraph No. 4 of the application, it is sub- 
mitted that the news was not published with 
a view to malice Sri R. C. Jain and his 
judicial Office. By his own undesirable acti- 
Vities as published in the said newspaper 
‘Shoorvir’, Sri R. C. Jain has himself de- 
graded the dignity of the court and it is he 
who deserves strict punishment for indulg- 
ing in such undesirable activities. The depo- 
‘pent never sold personally any copy of ther 
said newspaper ‘Shoorvir’ dated 18-8-1971 in 
„the compound of the court. He did not ar- 
range to sell and distribute the copies of the 
said paper in the compound of the court.” 
-Another paragraph which deserves notice is 
¿paragraph No. 6 of the counter-affidavit: 


“6. That after Sri R. C. Jain was won 
over by Om Prakash through the supply of 
a woman to him, he acted mala fide to see 
that the case was not conducted by the State 
and it might be dismissed in default. The 
deponent is ready to prove the correctness 
of the said news. One Jewan Kumar, a ser- 
vant of one Gopi Nath conveyed to Shanti 
and Kishan Lal c/o. Zewar Singh Jain, 
Bhojanalaya, Ghantaghar, Meerut that a wo- 
man was sent by his master to Shri R. C. 
Jain, through him and he took her to the 
residence of Shri R. C. Jain, who kept her 
in his house for the whole night. Sri Shanti 
and Kishan Lal narrated this matter to the 
deponent. After being satisfied and observ- 
ing the conduct of Sri R. C. Jain in the case, 
the deponent published the news with a 
view that such persons like Sri R. C. Jain 
who are lowering the prestige of the judi- 
ciary might be taken to task. The publica- 
tion of the correct news with bona fide inten- 
tion may create mental agony to Sri R. C, 
Jain’s mind and may degrade his name, but 
the said publication of the correct news 
does not make the deponent liable for the 
contempt of the court. The evidence of the 
above noted persons, who may be summon- 
ed by this’ Hon'ble Court for this purpose 
will establish the correctness of the said 
news.” 

6. The above mentioned paragraphs 
indicate that the contemner acted in a most 
reckless manner and his action was apparent- 
ly mala fide. He did not rely on any perso- 
nal knowledge before he rushed to publish 
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the news item. He did not even care toj 
verify the alleged information from one 
Jewan Kumar, who is said to be the author, 
of that information. The allegations made in, 
the crucial paragraphs of the counter af- 
fidavit are made in the vaguest language 
without disclosing the particulars or antece- 
dents or any details of the informant. It is 
amazing that the contemner chose to; 
found serious allegations on such dubious in- 
formation. The mere circumstance that the 
servant of somebody told some other per- 
sons that his master had sent a woman to 


- the Munsif-Magistrate, in whose court the 


case was pending, is on the face of it too 
frivolous to which a person with any sense 
of responsibility can give credence. The con- 
temner did not show any circumspection. On! 
the contrary, he acted in haste and in a 
most impulsive manner. His allegations as 
they were flashed in the press and reiterat- 
ed in the counter affidavit filed before us 
transcend the limits of decency and pro- 
priety. Needless to add that they are indica- 
tive of an attitude of grossest disrespect to 
the court in which the proceedings were 
pending. The tenacity and vehemence with 
which the contemner repeated his allegations 
before us show that he is a very cantanker- 
ous person. Although he is old and his 
hair are silver, age has not made him mel- 
low or tempered his . He is as recal- 
citrant and defiant as ever, He talks like 
a fanatic, and he seems to be suffering from 
Certain obsessions which he cannot get over. 


7. The news item published by him 
had unmistakably the effect of undermining 
the prestige of the court and bringing the 
Munsif-Magistrate into disrepute. His alle- 
gations were not founded on such data on 
which a reasonable or prudent person could 
Place reliance or be guided in choosing his 
course of conduct. He has not supported 
his allegations by filing the affidavit of any 
of the: persons mentioned in paragraph 6 of 
the counter-affidavit. Judicial administration 
would topple down if impassioned litigants 
were allowed to arraign the character of the 
presiding officers of the courts on the basis of 
Street gossip or yarns spun out in the market 
place and retailed as cheap fare for public 
consumption. The news item is a typical 
Product of the Yellow Press, and the author 
of such news deserves severe punishment for 
his reckless and irresponsible conduct. We 
are convinced that the news item published 

y the contemner tended substantially to in-, 
ere with the due course of justice, j 


‘§ Before parting with the case, we 
may also mention that the contemner has 
had no compunction in making false ‘aver- 
ments in his counter-affidavit which warrant, 
in fact, a separate action against him for per- 
jury. hus, for instance, he has asserted 
wrongly in his counter-affidavit that he did 
not file any complaint case against Om Pra- 
kash Garg. It cannot be gainsaid even for 
a moment that the complaint was instituted 
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by him on 27-9-1966 against one Om Pra- 
kash Garg which he pursued with great te- 
nacity. 

9. Thus, we have come to the con- 
clusion that the contemner committed gross 
contempt of the court of Sri R. C. Jain, 
Munsif-Magistrate, Meerut by publishing the 
news item dated 18-8-1971 in the local news- 
paper “Shoorvir” of which he was admitted- 
ly the Editor at the relevant time. A deter- 
rent sentence is called for in this case be- 
cause by his conduct in court the contemner 
has made his offence, already serious, graver. 


He has done nothing to mitigate his offence - 


and has rather invited upon himself a deter- 
rent punishment. We, therefore, convict him 
and sentence him to undergo six months’ 
simple imprisonment. The contemner is pre- 
sent in court. He shall be taken into cus- 
tody forthwith to serve out the sentence 


awarded to him 
’ Order accordingly. 
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345, Bhagwati v. Board of Revenue 5, 8 
Sripat Narain Singh, for Appellant; S. 
Sarafat Ali, Standing Counsel, for Respon- 
ents. 


JUDGMENT:— This appeal arises out 
of consolidation proceedings. Mustafa Khan 
the appellant was the occupancy tenant of 
the plots in dispute. The appellant instituted 
a suit under Section 180, U. P. Tenancy Act, 
for ejectment of one Najib Khan on the al- 
legation that Najib Khan was a trespasser, 
The suit was decreed on October 23, 1944. 
In execution of the decree, possession was 
restored to the appellant on August 26, 1945, 

2. Soon thereafter, two sons of Najib 
Khan, namely Mahboob Khan, respondent 
No. 4 and Vakil Khan, father of respon- 
dents Nos. 5 (D and (D, filed an objection 
under Order 21, Rule 100, Civil Procedure 
Code, claiming that they were in possession 
of the plots in their own rights and they 
were illegally dispossessed in execution of 
the decree. They claimed that they were the 
donees of the mortgagee of the proprietary 
rights in relation to the plots in dispute and 
were. in possession as such. The objection 
was allowed by the Execution Court, and 
in consequence, the two objectors were put 
in possession on June 19, 1946. 


3. Mustafa Khan, the appellant, then 
filed a suit under Section 183, U. P. Tenancy 
Act, against, inter alia, the objectors. The 
suit was decreed on May 31, 1949. In ex- 
ecution of the decree Mustafa Khan ap- 
pellant was put in possession of the plots on 
November 13, 1949. Evidently, between 19th 
June, 1946 and 13th November, 1949 Mah- 
boob Khan and Vakil Khan were in posses- 
sion. ‘They were recorded in the revenue 
papers of 1356 Fasli. On that basis the two 
objectors moved an application for restora- 
tion of possession under Section 232 of the 
Zamindari Abolition Act. They claimed that 
they had acquired adhivasi rights on the 
grounds that they were recorded occupants 
in 1356 Fasli. During the pendency of this 
application the plots in dispute came undep 
consolidation operations with the result that 
the proceedings were stayed. Mahboob 
Khan and Vakil Khan filed an objection in 
consolidation proceedings and claimed that 
they had become adhivasis because they wera 
recorded as occupants in 1356 Fasli. The 
Consolidation Officer upheld their claim. 
His finding that the two objectors had be- 
come adhivasis was upheld in appeal as well 
as in revision. The appellant challenged these 
orders in a writ petition which, however, 
failed and was dismissed, leading to the 
present appeal. ; ; 

4. The principal submission of the 
learned counsel for the appellant was that 
Mahboob Khan and Vakil Khan were inter- 
mediaries within meaning of Explanation 
to Section 20 and hence no adivasi rights 
accrued to them. In the alternative, learn- 
ed counsel submitted that the objectors were 
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not in law recorded as occupants in 1356 
Fasli. They did not become adhivasis. It 
was also urged that the decree in the suit 
under Section 183, U. P. Tenancy Act, will 
be deemed to have corrected the entry of 
1356 Fasli within meaning of Explanation I 
to Section 20 of the Act. 

5. The first submission is concluded 
by a Division Bench of this Court in Bhag- 
wati v. Board of Revenue, 1959 All LJ 479. 
In that case, the Bench held that a mortgagee 
is not an intermediary according to the defi- 
nition of the word as given in the Act be- 
cause he occupies the land on behalf of 
the mortgagor as security for the money 
advanced by him. He does not hold it in any 
other capacity. This Bench decision is bind- 
ing on us. 

6. The next point is if the mortga- 
gees were recorded as occupants in 1356 F. 
en meaning of Section 20 (b) (i) of the 

ct. 

7. It appears that one Smt. Mashi- 
han Bibi was one of the mortgagees of pro- 
prietary rights in respect of the plots in dis- 
pute. She gifted her mortgagee rights to 
Mahboob Khan and Vakil Khan (vide para- 
graph 3 of the writ petition). These aver- 
ments were admitted in the counter-affidavit. 
The findings of the authorities below are 
also to that effect. In 1356 F. Mahboob 
Khan and Vakil Khan were entered in Kha- 
tauni under clause (2-A), which is meant for 
mortgagees or Thekedars. In the Khasra, 
they were recorded in column 5 meant for 
tenure-holders etc. The position is that in 
1356 F., these persons were mortgagees. 
They claimed to be in possession as such. 
They were recorded in the Khasra and Kha- 
tauni as mortgagees in possession. 

8 In 1959 All LJ 479, after consi- 
dering all relevant aspects, the bench held 
that a mortgagee in possession occupies the 
land on behalf of the mortgagor as security 
for the money advanced by him. He is not 
covered by the expression “occupant” occur- 
ring in clause (a) of Section 20 of the Act. 
On this point, we are unable to agree with 
the contrary view taken in the judgment 
under appeal before us, which is also report- 
ed in 1965 All LJ 1013. In Swami Prasad v. 
Board of Revenue, 1960 All LJ 241. A full 
Bench held that an occupant should be in 
possession on his behalf and not on behalf 
of some one else. Applying this test, a mort- 
gagee is not an occupant, because he holds 
on behalf of the mortgagor. 

9, Learned Counsel placed reliance 
upon the Supreme Court decision in Upper 
Ganges Sugar Mills v.  Khalil-ul-Rahman, 
AIR 1961 SC 143. There, the Upper Ganges 
Mills were the Thekedars. The Theka came 
to an end in 1355 Fasli. Khalil-ul-Rehman, 
the landholder, had given notice terminat- 
ing the Theka and intimating that it shall 
not be renewed after 1355 Fasli. But, the 
Sugar Mills were recorded in the revenue 
Papers of 1356 Fasli as Thekedars. The 
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Supreme Court held that since in 1356 
Fasli, the Mill was not a Thekedar, the re- 
cord of its name in 1356 F. must be deem- 
ed to be as an occupant within meaning of 
clause (b) (i) of Section 20. In the present 
case, the question does not arise in respect 
of a Thekedar. In the next place, Mahboob 
Khan and Vakil Khan were in 1356 F., in 
fact in law, mortgagees of the proprietary 
interest. The mortgage had not come to an 
end prior to 1356 F. The decision in Upper 
se Sugar Mills’ case is hence inapplic- 
able. 

19. Learned counsel for the respon- 
dents submitted that in the suit for posses- 
sion filed by the appellant under Section 183, 
Tenancy Act, it was finally held that the 
appellant was the occupancy tenant and that 
the respondents, who were only the mort- 
gagees of the proprietary interest, had no 
tight to dispossess him. The possession of 
the respondents in 1356 F. would, in view 
of these findings, be as a trespasser as 
against the occupancy tenant. The respon- 
dents being trespassers in 1356 F., the record 
of their possession in the Khasra and Kha- 
tauni of 1356 F., was as an occupant. Ac- 
cording to learned counsel, it was open to 
the court to investigate and find the true na- 
ture of the occupancy and construe the entry 
in the light of the findings. In support, reli- 
ance was placed on the following observations 
of the Supreme Court in the Upper Ganges 
case AIR 1961 SC 143:— 

“(a). The words in Section 20 (b) (i) 
only speak of a person being recorded as 
occupant and there is nothing in that sec- 
tion as to the nature of the occupancy, 
namely, whether it is on behalf of the per- 
= recorded or on behalf of somebody 
else. 

(b) That is a matter which, in our opin- 
ion, must always be decided on other evi- 
dence. 

(c). Neither the Act nor the rules made 
under it prescribe the form in which the 
entry specified by Section 20 (b) should be 
made.” 

11. The rigour of the observation 
that the Court is to decide the nature of 
occupancy is mitigated by a later decision 
of the Supreme Court in Smt. Sonavati v. 
Sri Ram, AIR 1968 SC 466. In this case, 
with reference to Section 20 (b), the Court 
held that the Civil Court in adjudging a 
claim of a person to the rights of an adhi- 
vasi is not called upon to make an enquiry 
whether the claimant was actually in posses- 
sion of the land or held the right as an oc- 
cupant: cases of fraud apart, the entry in the 
record alone is relevant (vide paragraph 3). 
In paragraph 9, the Court observed, 

_.“under Act I of 1951 the entry is made 
evidence without further enquiry as to his 
Tight or the status of the person who is re- 
corded as an occupant. ......... 2 
This case is a direct authority for the pro- 
position that the court is not to adjudge 
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whether the person had the right or status 
as an occupant. The entry has to be taken 
as it is. In our opinion, the entry cannot 
be read or construed in the light of findings 
subsequently given on evidence which was 
not before the patwari when he made the 
entry. 

12. The observation in the Upper 
Ganges case AIR 1961 SC 143 that there 
is no form prescribed for making the entry 
specified by Section 20 (b) as to the nature 
of occupancy has to be read in the light of 
the Supreme Court decision in Bachan v. 
Kankar, 1972 RD 219 = (AIR 1972 SC 
2157). In Bachan’s case, the Court mention- 
ed the provisions of Chapter A-V of the 
U. P. Land Records Manual in some detail, 
and held that in this context, Sec. 20 (b) (i), 
Zamindari Abolition Act, which speaks of 
the recorded “as occupant” in the Khasra or 
Khatauni of 1356 F., refers to the khasra 
or Khatauni being prepared in accordance 
with the provisions of the Land Revenue 
Act, 1901, and the entry must be made ac- 
cordingly. It was observed in this case that 
the form of Khasra is prescribed by para- 
graph A-89, 

13. It seems that by some inadvert- 
ence, the attention of the Supreme Court 
was invited to Chapter A-V of the Land Re- 
cords Manual. This Chapter was introduced 
in the Manual after the Zamindari Abolition 
Act came into force (1359 F). For the pre- 
paration of Khasra or Khautauni of 1356 F., 
the relevant provisions are in Chapter V of 
the Manual. 

14. It appears that in Upper Ganges 
case, the Supreme Court’s attention was not 
invited to the provisions of the Land Reve- 
nue Act or the Rules contained in the Land 
Records Manual. That is why the court ob- 
served that there was no prescribed form 
for making the entry or specifying the nature 
of the occupancy. We find that there are 
detailed provisions for specifying the nature 
and class of tenure of the persons cultivat- 
ing or otherwise occupying land. 


15. Section 20 (b) (i) of the Act re- 
quires the recording as occupant in the 
Khasra and Khatauni-of 1356 Fasli “prepa- 
red under Sections 28 and 33 respectively of 
the U. P. Land Revenue Act, 1901”. Sec- 
tion 28 of the Land Revenue Act provides 
that the Collector shall maintain the Khasra 
in accordance with rules made under Sec- 
tion 234 of the Act. Section 33 requires the 
Collector to maintain the record of rights, 
and for that purpose to prepare annually an 
amended set of registers enumerated in Sec- 
tion 32. Clause (a) of Section 32 refers to 
“a register of all persons cultivating or other- 
wise occupying land specifying the particulars 
required by Section 55.” This register is 
called the Khatauni. Section 55 provides:— 

“55, The register of persons cultivating 
or otherwise occupying land prescribed by 
clause (e) of Section 32 shall specify as to 
each tenant the following particulars:— 
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(a) the nature and class of his tenure as 
determined by the United Provinces Tenancy 
Act, 1939, 

(b) the rent payable, 

(c) (omitted), 

f (d) any other condition of the tenure 
which the Provincial Government may, by 
rules made under Section 234, require to be 
recorded.” 


16. It will thus be seen that the 
khatauni has also to be prepared in accord- 
ance with the rules framed under Sec- 
tion 234. It has, inter alia, to specify the 
nature and class of tenure of the person 
cultivating or otherwise occupying land (em- 
phasis provided). 

17. Section 234 of the Land Revenue 
Act conferred rule-making power on the 
Local Government. Clause (d) thereof, inter 
alia, provides for prescribing the form, con- 
tents, method of preparation etc., and main- 
tenance of the record of rights and other 
records, maps, field-books, registers and lists 
made or kept under the Act. The Land Re- 
cords Manual is a collection of rules fram- 
ed under Section 234 of the Land Revenue 
Act as well as the instructions issued by the 
State Government in relation to various mat- 
ters. Chapter V of Part I of the Manual 
telates to the map and khasra. Chapter VII 
deals with the Khatauni. The preface to 
the Manual shows that Chapters III to XI 
of Part I of the Manual have been framed 
under clause (d) of Section 234, Land Reve- 
nue Act. So, the rules contained in Chap- 
ters V and VIII of Manual are statutory 
rules made under Section 234. Chapter V 
dealing, inter alia with Khasra consists of 
paragraphs 55 to 102. Chapter VIII relates 
to Khatauni and consists of Paragraphs 121 
to 160. Paragraph 60 provides that Khasra 
shall be prepared in form No. P-3. Form 
P-3 consists of 21 columns. Column No. 5 
is meant for the name of the cultivator. In 
column No. 6 are to be entered the names 
of sub-tenants or tenants of Sir, or tenants 
of permanent  tenure-holders, or rent free 
grantee or grantees at a favourable rate of 
rent, or occupiers of land without the consent 
of the persons entitled to admit such sub- 
tenants with cost and rent if charged. 
Column No, 21 is the remarks column. Para- 
graph 71 provides for entry in column No. 5. 
In it, not only the name of the cultivator, 
but also the ‘nature of his rights, ie., the 
class of his tenure, and, where necessary, the 
term of cultivation’ have to be entered. These 
entries are to be made in accordance with 
paragraphs 72 to 86, 124 and 124-A and 126 
to 129, as the case may be. Paragraphs 124 
to 129 are in Chapter VIII dealing with 
Khatauni. It is evident that Khasra has to 
be in consonance with the Khatauni in this 
respect. Paragraph 78 deals with the culti- 
vation of Thekedars and mortgagees of pro- 
prietor’s interest. Under it, if a mortgagee 
is in possession, he is to be shown as Kast 
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Murtahin, Paragraph 79 provides for usu- 
fructuary mortgagees of tenants 

18. Paragraph 124 provides for the 
arrangement of holdings in the Khatauni in 
Agra, while Paragraph 124-A deals with 
arrangement of land in the Khatauni in 
Oudh. A perusal of Paragraph 124 shows 
that it divides land into 20 categories de- 
pending on the nature of the rights possessed 
by the cultivators. Class (1) is of sir of 
landlords. Class (2) deals with Khudkasht. 
Class (2-A) relates to Thekedars or mortga- 
gees’ cultivation. Classes (3) to (9) refer to 
different kinds of tenants. Class (10) relates 
to land held by non-occupancy tenants, Class 
(10-A) provides:— 

*(10-A) Occupiers of lands without title 
when there is no one already recorded in 
column 5 of the Khasra. 

Note— When no rent has been fixed 

and any person has been admitted to the oc- 
cupation of land or permitted to retain pos- 
session of Jand by any one having a right 
to admit or permit him, with the intention 
that a contract of tenancy should thereby 
be effected, he is a hereditary tenant and 
his proper place is under class (8). But be- 
fore any person who claims to be a tenant 
of this description is entered as hereditary 
tenant, the Patwari shall record the state- 
ment of the zamindar and such person in 
his diary and obtain their signatures and 
make the entry under class (8) only if the 
case is undisputed. If the zamindar denies 
admission to tenancy or recognition of such 
person as tenant, such person shall be en- 
tered under class (10-A).” 
Class (11) consists of rent free grantees while 
class (12) deals with grove-holders. Class (16) 
is of tenants under permanent tenure hold- 
ders, Class (17) is of tenants of Sir and 
tenants of Khudkasht. Class (18) deals with 
tenants under rent free grantees. Class (18-A) 
is of lessees under Section 252, U. P. Te- 
nancy Act. 


19. Class (19) is of sub-tenants, while 


class (20) is:— 

(20) Occupiers of lands without the 
consent of the person if any entered in 
column 5 of the Khasra. 


Notes — (1) When no rent has been 
fixed and any person has been admitted to 
the occupation of land or permitted to re- 
tain possession of land by a tenant, with 
the intention that a contract of sub-tenancy 
should thereby be effected, he is a sub-tenant 
and his proper place is under class (19). But 
before any person, who claims to be a sub- 
tenant by virtue of such admission without 
rent or recognition as sub-tenant, is entered 
as sub-tenant, the patwari shall record the 
statements of the tenant and such person in 
his diary and obtain signatures and make 
the entry under class (19) only if the case is 
undisputed. If the tenant denies admission 
to tenancy or recognition of such person as 
sub-tenant, such person shall be entered 
under class (20). 
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(2) The above classification applies to 
the whole of the Agra Province except the 
areas specified in the first schedule of the 
Land Revenue Act, 1901.” 


20. The arrangement of land in 
Oudh is similar except that class (5-A) is 
equivalent to class (10-A) in Agra and class 
(12) is equivalent to class (20) mentioned 
above. 


21. Paragraph 121 provides that the 
Khatauni shall be prepared in form P-11. 
This form consists of 9 columns, of which 
column No. 2 deals with the name of the 
cultivator. 


22. It will be seen that there is a 
detailed provision for specifying the nature 
of the tenure under which a person is culti- 
vating. The classification includes ‘occupiers 
of land’. Classes (10-A) and (20) deal with 
them. In the context of this classification, 
it is apparent that the occupiers of land 
mentioned in classes (10-A) and (20) are . 
those who are not the holders. of any re- 
cognised enure. Such occupiers of land 
without title are recoreded in the khasra 
either in column 6 or in the remarks column 
thereof, under paragraphs 84, 85 and 87 of 
the Manual. These paragraphs contain de- 
tailed instructions for dealing with various 
kinds of situations in relation to such per- 
sons, l 

23. These provisions clearly indicate 
that the entry as mortgagee is not intended 
to refer to occupants, who are treated as a 
class by themselves consisting of persons who 
are occupying land without title or without 
the consent of the person whose name is en- 
tered in column 5 of the Khasra. In Radha 
Kishori v. Joint Director of Consolidation, 
U. P. 1972 All WR (HC) 425 a bench held 
that an entry of Tenant of sir is not wi hin 
Section 20 (b) (i). 3 


24. Section 14 deals specifically with 
mortgagees of proprietary interest. Sec- 
tion 21 provides for mortgagees of tenants. 
Sections 18 and 19 confer rights on different 
kinds of tenure-holders. Section 20 (a) con- 
fers Adivasi rights on tenants of sir and 
sub-tenants. All these provisions will be- 
come otiose, if it is held that record as a 
tenant or sub-tenant, or mortgagee etc., is to 
be read as a record of occupant, When Sec- 
tion 20 (b) (i) speaks of recorded occupant 
under Sections 28 and 33 of the Land Reve- 
nue Act, it refers and points to occupiers of 
classes (10-A) and (20) only, which are dealt 
with in Paragraphs 84 to 87 of the Manual. 


25. In Amba Prasad’s case AIR 1965 
SC 54, the entry was as ‘Qabiz’ in the re- 
marks column. It was held that the entry 
was made in accordance with Paragraph 85 
of the Manual. The entry was thus clearly 
one of an occupant. The Court, however, 
observed that as between a proprietor and a 
tenant, the tenant, between a tenant and a 
sub-tenant, the sub-tenant and between a 
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sub-tenant and a person recorded in the 
remarks column as ‘Davedar Qabiz, the 
Jatter are the occupants That may be so 
But the Court did not go on to hold that 
the entry as tenant or sub-tenant would be 
a record as an occupant. The Court was 
emphasising the meaning and significance of 
the word ‘occupant’, and not of the phrase 
‘recorded as occupant’, A person in cultiva- 
tory possession may, in ordinary parlance, 
be an occupant of the land. But in the con- 
text of the manual, that is a far different 
thing from being recorded as occupant. The 
phrase ‘recorded as occupant’ has, in view 
of the provisions of the Land Revenue Act 
and the Land Records Manual, a technical sig- 
nificance. We are aware that in Chobey 
Sunder Lal v. Sonu, 1967 All LJ 960 = 
(AIR 1969 All 304), a Full Bench of our 
Court interpreted this observation in Amba 
Prasad’s case a little different in relation to 
an entry of sub-tenant. But, we are not dis- 
_ posed to refer the matter to a larger bench, 
because, in the present case, the question of 
interpretation of an entry as sub-tenant is 
not involved. 


26. The respondents were recorded in 
class (2-A) in the Khatauni and in column 5 
of the Khasra of 1356 F., that is as mort- 
gagees. This record was not in law the 
record as occupant within meaning of cl. (b) 
(i) of Section 20 They did not acquire 
Adhivasi rights thereunder 


27. ‘The third point that the entry 
should be deemed corrected by the decree in 
the suit under Section 183, has no substance 
We agree with the reasoning and conclusions 
of the learned Single Judge on this p int 


28. Tt appears that at first objections 
were filed under Section 12 (2) of the Conso- 
lidation of Holdings Act. After the publica- 
tion of the statement of principles under Sec- 
tion 19, these proceedings were stayed, and 
the same question of title was taken up in 
proceedings under Section 20. Learned 
counsel urged that these provisions were void, 
because the earlier proceedings under Sec- 
tion 12 were not liable to be stayed. We are 
not inclined to entertain this point, because 
it was never taken at any earlier stage, be- 
fore the Consolidation authorities. The res- 
p ndents having had their innings on the 
merits are, in our opinion, not entitled to 
turn round and take this technical plea for 
the first time in the writ petition. 


29. In the result, the appeal succeeds 
and is allowed with costs. The judgment of 
the learned Single Judge is set aside, and 
the orders of the Consolidation authorities 
are all quashed. It is directed that the names 
of the respondents shall be expunged, and 
the appellant will be recorded as a sirdar 
over the plots in dispute. 





Appeal allowed. 
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‘ T S MISRA, J 

__ Dharam Das, Plaintiff-Appellant v. 
Bishun Narain, Defendant-Respondent. 

Second Appeal No. 2467 of 1965, DJ- 
8-9-1972, against decree of B D. Gupta, 2nd 
Addi. Civil J., Jhansi, D/- 5-5-1965. 

Index Note: — (A) Civil P. C. (1808), 
Sections 2 (i) and 50 — Legal representative 
—_ Where rights of deceased were extin- 
guished on his death by operation of law 
and vested im the surviving co-holder of 


- femure, the survivor is mot liable as legal re- 


presentative. 


Brief Note: — (A) A loan was given to 
a co-tenure-holder On his death the sur- 
vivor became owner under the U. P. Zamin- 
dari Abolition and Land Reforms Act (1 of 
1951). Creditor sued survivor as legal re- 
presentative of the debtor. Held that survi- 
vor could not be so sued. The statute extin- 
guished all rights of the deceased. (Para 5) 

Index Note: — (8) Trusts Act (2 of 
1882), Section 90 — Liability to account for 
gaims of advantages — Persons owning in 
their own right are not subject to. 

Brief Note: — (B) Where a person ob- 
tains ownership of property by operation of 
statutory provision which extinguishes owner- 
ship of one and vests it on another, the lia- 
bility under Trusts Act, Section 90 is not 
attracted, (Para 6) 

G. P. Bhargava and A. N. Bhargava, fon 
Appellant; K. N. Saxena, for Respondent, 

SUDGMENT:— This is plaintiff’s ap- 
peal arising out of a suit filed by him against 
Gorey Lal and Vishun Dayal for recovery of 
a loan of Rs. 375/- said to have been ad- 
vanced by his father to Har Prasad who had 
agreed to repay the same with interest at 
the rate of 2% per month and had executed 
a pronote in favour of Laxman Lal. It is 
alleged that Har Prasad paid a sum of, Rupees 


- 5/- on 26th May, 1956 towards the said loan 


and had paid further sum of Rs. 2/- on 24th 
May, 1959 towards the same. Laxman Lal 
died on 10th day of the month 
of Magh Samvat 2010 leaving behind the 
plaintiff as his sole heir Har Prasad is also 
said to have died on 9th February, 1962, 
leaving behind the defendants as his heirs, 
It was alleged that the defendants were in 
possession of the property of the deceased 
Har Prasad as heirs and were liable to re- 
pay the debt of the deceased. On these al- 
legations the plaintiff claimed a decree for 
Rs. 1175/- against both the defendants. The 
defendant No. 1 did not put in appearance 
and it appears that the suit was dismissed 
against him on 30th August, 1962. 

2. The suit was, however, resisted by 
the defendant No. 2 who in his written state- 
ment denied the allegations made by the 
plaintiff in the plaint. He contended that he 
was not the heir of Har Prasad and was 
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not in possession of his property. It was, 
however pleaded that he was not liable to 
pay any amount to the plaintiff towards the 
alleged debt. In paragraph 13 of his written 
statement it was pleaded by the defendant 
No. 2 that Har Prasad died without leaving 
any heir and that the property of Har Pra- 
sad was in the custody of the police. The 
trial court found that the alleged loan had 
been advanced to Har Prasad. The execution 
of the pronote was also held to be proved. 
It also held that as the name of Vishnu 
Narain defendant No. 2 was entered in 
certain agricultural plots he had become the 
legal representative of Har Prasad and was, 
therefore, personally liable for the payment 
of debt to the extent he had received the 
land of the deceased. The suit was, there- 
fore, decreed against defendant No. 2 to the 
extent he had received the property of the 
deceased Har Prasad. 


3. The appellate Court below held 
that the defendant No. 2 was not an heir of 
Har Prasad. Applying the Law contained in 
the provisions of Section 175 of the U. P. 

A. and L. R. Act it held that the defen- 
dant No. 2 was also not a legal representa- 
tive of the deceased Har Prasad inasmuch as 
he did not intermeddle with the estate of 
Har Prasad. Consequently it was held that 
the suit did not lie against him and the 
appeal was, therefore, allowed and the suit 
was dismissed. The plaintiff has now come 
to this Court in Second Appeal. 


4. TIt was contended on behalf of the 
plaintiff-appellant that as the defendant No. 2 
had acquired Bhumidhari interest of Hav 
Prasad in agricultural land in which the de- 
fendant No. 2 was co-tenure-holder, his posi- 
tion was that of a legal representative as 
defined under sub-clause (ii) of Section 2 of 
the Code of Civil Procedure. Relying on 
the principle contained in Section 50 of the 
Civil Procedure Code the learned counsel 
contended that the suit against the defen- 
dant No. 2 in his capacity as legal represen- 
tative was maintainable. It was also con- 
tended that defendant No. 2 held the pro- 
perty of the deceased Har Prasad in trust for 
the creditors of Har Prasad and as such he 
was liable to pay the debt of the creditor to 
the extent he received the property of the 
deceased. 


5. Legal representative is defined in 
the Code of Civil Procedure “as a person 
who in law represents the estate of the de- 
ceased person and includes any person who 
intermeddles with the estate: of the deceased 
and where a party sues or is sued in the 
tepresentative character, the person on whom 
the estate devolves on the death of the party 
so suing or sued”. According to this defi- 
nition the deceased must have left behind a 
estate and the legal representative would be 
one who in law would be representing that 
estate or who would be intermeddling with 
that estate. We have, therefore, to see whe- 
ther Har Prasad deceased had left behind 
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any estate which is either being Tepresented 
by defendant No. 2 or with which the de- 
fendant No. 2 is intermeddling. Har Prasad 
and defendant No. 2 were co-bhumidhars of 
certain agricultural plots of land vide Ext. 1. 
The plaintiff had alleged in the plaint that 
the defendant Nos. 1, 2 and 3 were the heirs 
of Har Prasad. This contention was found 
to be incorrect by the appellate Court below. 
It was thus found that Har Prasad died heir- 
less. In these circumstances, his bhumidhari 
interest in the agricultural plots in question 
passed by survivorship to the other co-tenure- 
holders namely defendant No. 2 under Sec- 
tion 175 of the U. P. Z. A. and L. R. Act. 


In this connection it would be relevant 
to refer to the provisions of Sections 189, 
194 and 195 of the U. P. Z. A. and L. R. 
Act. Section 189 lays down that the interest 
of a Bhumidhar in a holding or any part 
thereof shall be extinguished when he dies 
intestate leaving no heir entitled to inherit 
him in accordance with the provisions of the 
Act. Section 194 of the aforeaid Act provi- 
des that if the interest of Bhumidhar in an 
agricultural land is extinguished under cl. (a) 
of Section 189, the Land Management Com- 
mittee shall be entitled to take possession of 
the land comprised in the holding and as 
provided under Section 195 the Land Manage- 
ment Committee shall have the right to ad- 
mit any person as Sirdar of any land other 
than the land falling in any of the clauses 
mentioned under Section 132. From these 
provisions it is manifest that if a Bhumidhar 
dies leaving no heir to inherit his property 
in accordance with the provisions of the 
U. P. Z. A. and L. R. Act his interest in 
the land of which he was the exclusive 
Bhumidhar extinguishes and the Land 
Management Committee becomes entitled to 
take possession of the land. 


Similarly if the deceased was a co-tenure- 
holder in a land and if he died without leav- 
ing any heir entitled to inherit his property 
in accordance with the provisions of the Act, 
the surviving co-tenure-holder becomes en- 
titled to take possession of that land. The 
interest of such à Bhumidhari in the land 
would extinguish the moment he died and 
thereafter the surviving co-tenure-holder gets 
the possession of that land, not as a repre- 
sentative of the said deceased but in his 
own right which he has under the statute. 
His position is also not that of an intermed- 
dler because there is no property of the de- 
ceased with which he could be said to be 
intermeddling. The property of the deceas- 
ed namely his Bhumidahri interest in 
the holding extinguishes under Section 189. 
the moment he dies without leaving an heir. 
The surviving co-tenure-holder namely the 
defendant No. 2 was therefore, not a legal re- 
presentative as defined in sub-section (ii) of 
Section 2 of the Civil Procedure Code. 


6. Now I proceed to examine the 
second contention raised on behalf of the 
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appellant as to whether the defendant No. 2 
held the property of Har Prasad as a trustee. 
The learned counsel referred me to the pro- 
visions of Section 90 of the Indian Trusts 
Act which provides that “where a tenant for 
life co-owner, mortgagee or other qualified 
owner of any property, by availing himself 
of his position as such gains an advantage 
in derogation of the rights of the other per- 
sons interested in the property or where any 
such owner, as representing all persons inter- 
ested in such property gains any advantage 
he must hold for the benefit of all persons 
so interested the advantage so gained but 
subject to payment by such persons of their 
due shares of the expenses properly incurred 
and to an indemnity by the same persons 
against liabilities properly contracted in 
gaining such advantage.” Section 90 deals 
with the advantage gained by a qualified 
owner of any property and provides that 
if such qualified owner by availing himself 
of his position’ as such gains any advantage 
in derogation of the rights of other persons 
who are interésted in the property, he should 
hold the property for the benefit of such 
persons who are interested therein. In the 
present case the defendant No. 2 did not 
gain any advantage in derogation of the 
tights of the other persons who might be 
interested in the property of the deceased. 
Har Prasad had not mortgaged his Bhumi- 
dhari interest in favour of the plaintiff on 
the plaintiff’s father in respect of the plain- 
tiff’s loan in question. The defendant No. 2 
was a co-tenure-holder and it so happened 
that Har Prasad died without leaving any 
heir his Bhumidhari interest in the land ex- 
tinguished on his death under Section 189 
of the U. P. Z. A. and L. R. Act and pos- 
session immediately passed to defendant No. 
2 under the statutes. The defendant No. 2 got 
the property because of a statutory provision 
and not because of any act of a party. He 
then held the property in his own rights and 
not as a trustee. The provisions of Sec- 
tion 90 of the Indian Trusts Act were, there- 
‘fore, not applicable to the present case. 


7. No other point was urged. 


8. In the result the appeal fails and 
it is accordingly dismissed with costs. 
Appeal dismissed. 
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Ibrahim, Petitioner v. The Deputy Direc- 


tor of Consolidation, Basti and others, Res- 
pondents. 


Civil Misc. Writ No, 4565 of 1970, DJ- 
28-8-1972. 


Index Note: — (A) Limitation Act 
(1963), Section 5 — Benefit of extension of 
time under Section 5, when available. 


LP/CQ/G528/72/SSG 


Ibrahim v. Dy. Director, Consolidation, Basti 


ALR. 


Brief Note: — (A) Mere fact that the 
party has shown sufficient cause for not 
making any application within time will not 
per se entitle that party the benefit of ex- 
tension of time under Section 5 of the Limi- 
tation Act. The party must show that be 
has been reasonably diligent in prosecuting 
his application and that he has acted in a 
bona fide manner. Whether or not to extend 
the period of limitation is discretionary with 
Court. (Paras 14, 15) 

Index Note: — (B) U. P. Consolida- 
tion of Holdings Act (5 of 1954), Sections 11, 
9 — Delay in preferring objection under Sec- 
tion 9 — Condonation of delay — Power of 
appellate Court to interefere. 

Brief Note: — (B) The appellate Court 
is within its jurisdiction to interefere with the 
exercise of discretion by the Consolidation 
Officer in condoning delay in preferring ob- 
jection under Section 9, if such discretion 
is exercised without applying mind in an arbi- 
trary manner or on irrelevant ground. 

(Paras 16, 17) 

Index Note: — (C) Evidence Act (1872), 
Section 115 — Consent decree, if operates as 
estoppel by conduct. 

Brief Note: — (C) Where a person by 
a consent decree got his suit against vendeg 
for setting aside sale of certain land dismiss 
ed on the condition that the vendee gave up 
his claim for the costs of the suit, subse- 
quently in consolidation proceedings the 
aforesaid person was estopped by his such 
conduct from claiming any right in that land. 


AIR 1956 SC 346, Followed. (Para 18) 
Cases Referred: Chronological Paras 
1968 All LJ 570 = 1968 All WR 


(HC) 425, Tribeni v. State of U. P. 11 
AIR 1967 SC 591 = (1964) 2 SCR 
310, Pulavarthi Venkata v. Valluri 

Jagannadha Rao 10, 18 
AIR 1956 SC 346 = 1956 SCR 72, 
Sailendra Narayan Bhanja Deo v. 

State of Orissa 18 

S. C. Khare, S. N. Sinha, for Petitioner; 

M. P. Singh, Standing Counsel, for Respon- 


dents. 

ORDER:— This is a petition under 
Article 226 of the Constitution. Petitioner 
Ibrahim prays for a writ in the nature of 
certiorari for quashing the order dated 3rd 
of September, 1970, passed by the Deputy 
Director of Consolidation. 

The dispute between the parties 
concerns Plot No. 326 of village Bidiyani., 
In the year 1953 this plot was entered in 
the names of Ashik Ali, Haitul, Saifullah 
Taluqdar and Ibrahim. Ashik Ali and others 
and Haitul for himself and as guardian of 
Ibrahim executed a sale deed on Ist of 
August, 1953 in favour of respondent No. 
4 Mahabir Prasad for a consideration of 
Rupees 7,000/-. On 24th January, 1965 an 
order was made directing mutation of the 
name of Mahavir Prasad. This order was 
given effect to in the Khatauni for the year 
1362 F. The mother of Ibrahim as his guar- 
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dian filed suit No. 752 of 1954 in the court 
of Munsif Khalilabad challenging the sale 
deed executed by Haitul transferring the 
the share of the minor in the property. Sub- 
sequently she withdrew the suit on 29th of 
May, 1967. One Asgar claiming to be mater- 
nal uncle of Ibrahim filed suit No. 356 of 
1958 as the next friend of Ibrahim in the 
Court of Munsif Khalilabad, claiming can- 
cellation of the said deed dated 3rd of 
August, 1953 executed in favour of Maha- 
vir Prasad. He sought a declaration that 
Ibrahim was a co-bhumidhar with Mahavir 
Prasad. 

While this suit was pending petitioner 
Ibrahim made an application dated 6th of 
December, 1965 seeking permission of the 
court to permit him to prosecute the suit 
himself as he had become major. This re- 
quest was allowed by the court on 23rd of 
February, 1960, on which date Ibrahim 
moved another application stating that his 
grandfather Haitul had executed a sale deed 
dated 1st of August, 1953 as his guardian 
and had realised the sale proceeds in respect 
of his share in the property. One Sant Lal 
misled his mother into filing suit No. 752 
of 1954, but on correct facts coming to her 
knowledge she withdrew the same. Again 
Sant Lal got the present suit filed through 
one Asgar which is not in his interest.. As 
a matter of fact he was taking steps to re- 
cover his share of sale proceeds from hi 
uncle Zaffullah, in suit No. 8 of 1962. 


. Jt was more advantageous for him to 
obtain his share in the sale proceeds rather 
than in getting the sale deed cancelled. He 
has become a major and does not want to 
fight a case with Mahabir Prasad who is 
willing to give up the costs of litigation. 
He, therefore prayed that the suit be dis- 
missed and the parties be directed to bear 
their own costs. A certified copy of the 
application has been produced before me, 
it shows that the application was signed by 
the petitioner Ibrahim, his counsel Chet 
Ram Pandey and the counsel for Mahabir 
Prasad. In view of this application, suit 
No. 326 of 1958 was dismissed on 23rd of 
February, 1966. . 

3.  Later.on suit No. 8 of 1962 filed 
by Ibrahim for recovery of his share of the 
sale proceeds from his uncle, was also dis- 
missed. Ibrahim then applied for permis- 
sion to file an appeal in forma pauperis 
which was also rejected. -He then filed a 
revision against the order dismissing the 
application for permission to file an appeal 

forma pauperis, At the time when this 
petition was filed, aforesaid revision appli- 
cation was pending before the High Court. 

4. It appears that in the meantime 
a Notification under Section 4 of the Con- 
solidation of Holdings Act had been issued 
on the 30th December, 1963 and in the 
basic year, the name of Mahavir Prasad 
was recorded on the plot in dispute. No 
steps were taken on behalf of Ibrahim for 
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claiming co-bhumidhari rights over the plot 
in dispute till 25th of November, 1967 and 
26th December, 1967 when he filed appli- 
cations before the Consolidation Officer 
claiming to be its co-tenant along with 
Mahavir Prasad. He also filed an affidavit 
dated 26th of December, 1967 stating that 
he was a minor when the village came under 
consolidation. During this period Civil 
proceedings were going on and that he has 
become major only about four to six months 
back. Accordingly, aforesaid objection was 
being filed after decision in civil suit. 

This affidavit, obviously was filed with 
a view to explain the inordinate delay in 
filing objection under Section 9 of the U. P. 
Consolidation of Holdings Act. Claim 
made by Ibrahim was contested by Mahavir 
Prasad who pleaded that the objection filed 
by Ibrahim was belated. He further claim- 
ed that even if the sale deed executed in his 
favour was held to be void, he had been 
in adverse possession over the plot in dis- 
o ever since the year 1963 and as such 
he had acquired rights over Ibrahim’s share 
in the plot in dispute as well. 

5. In view of the fact that Ibrahim 
came of age recently, the Consolidation Offi- 
cer held that he was entitled to the benefit 
of Section 5 of the Limitation Act. He came 
to the conclusion that the sale deed execut- 
ed by Haitul, transferring Ibrahim’s share in 
the property was void and, therefore, he 
was entitled to be recorded as a co-Bhumi- 
dhar along with Mahavir Prasad. The 
Settlement Officer Consolidation by his 
order dated 25th March, 1969 directed the 
Consolidation Officer to remit his finding on 
the following three issues framed by him: 

1. Whether the objection of Ibrahim 
before the Consolidation Authorities is liable 
to be rejected on the ground of limitation? 

2. Whether the compromise dated 23rd 
February, 1966 is genuine and valid and if 
so, its effect? an 

3. What is the date of birth of Ibra- 
him? exact or probable? 

6. The Consolidation Officer came 
to the conclusion that although Ibrahim be- 
came major in the year 1965, he filed his 
objections before the Consolidation Court 
only in the year 1967. The objections were 
accordingly belated. But, as the plot in dis- 
pute had not been included in consolidation 
scheme, the claim related to a valuable 
right. Moreover, Ibrahim had a prima facie 
case and the sale deed executed on his be- 
half had been held te be void. In the cir- 
cumstances, Ibrahim had no other option 
but to fight out this litigation and that in 
the circumstances it is a fit case in which 
the objections filed by Ibrahim should be 
considered to be within limitation. On the 
question whether the compromise dated 23rd 
February, 1966 was valid or not, the Con- 
solidation Officer reported that it did not 
appear to ss a 

A en the matter came before 
the Settlement Officer Consolidation. it was 
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urged on behalf of Mahavir Prasad that the 
Consolidation Officer was not justified in 
condoning 4 years delay in presenting the 
objections. The Settlement Officer held that 
the Act did not provide for an appeal 
against an order passed under Section 5 of 
the Limitation Act. It was, therefore not 
open to him to consider that question in 
appeal and to interfere with the order passed 
by the Consolidation Officer, condoning the 
delay in filing the objection. He also found 
the application dated 23rd of February, 
1966 moved before the Munsif to be suspi- 
cious and did not rely upon it. On merits, 
he held that Haitul was not authorised to 
sell the share belonging to Ibrahim. In the 
result he upheld the order passed by the 
Consolidation Officer holding Ibrahim to be 
a co-tenant with Mahavir Prasad. . 


8. Mahavir Prasad went up in revi- 
sion before the Deputy Director of Conso- 
lidation and urged that in the circumstan- 
ces of the case the Consolidation Officer had 
no jurisdiction to condone the delay and to 
entertain belated objections filed by Ibra- 
him. The Deputy Director held that al- 
though Notification under Section 4 of the 
U. P. Consolidation of Holdings Act was 
issued in 1963, Ibrahim being minor could 
not protect his rights. Circumstances of the 
case indicate that a number of self appoint- 
ed guardians filed civil suits on his behalf 
and they even went up to the High Court 
for declaration of their right to act as 
Ibrahim’s guardian. According to hi 
the Settlement Officer was justified in ob- 
serving that in case Mahavir Prasad had 
any grievance against the order of the Con- 
solidation Officer condoning the delay in 
filing the objections he should have gone up 
in revision at that stage and that it was not 
open to the appellate Court to deal with this 


controversy. Accordingly he also condoned 
the delay in filing the objections, by 
Ibrahim. 

9. The Deputy Director however 


came to the conclusion that Ibrahim had 
become major in the year 1965. He was 
definitely major when on 23rd February, 
1966 he filed the compromise in suit No. 326 
of 1958 and got the same dismissed. Learn- 
ed counsel for Ibrahim conceded before him 
that he was major on 23rd February 1966. 
There was nothing suspicious in the applica- 
tion dated 23rd of February 1966 moved by 
Ibrahim. It had been wrongly disbelieved 
by the Settlement Officer when Ibrahim 
filed this application on 23rd of February, 
1966 the Civil Court had no option but to 
dismiss the suit and to pass a decree in ac- 
cordance with the prayer made therein. That 
agreement is binding on the parties and 
so long as the decree passed on its basis is 
not set aside, it would operate as res judicata 
and the claim made by Ibrahim cannot be 
sustained. In the result the revision filed 
by Mahavir Prasad was allowed and the ob- 
jection filed by Ibrahim was dismissed. 
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10. Ibrahim has now come up before 
this Court. It is urged that the Consolida- 
tion proceedings in the village started in the 
year 1963. Accordingly suit No. 326 of 
1958, abated as provided in Section 5 of the 
U. P. Consolidation of Holdings Act. The 
Munsif, therefore had no jurisdiction to pass 
any decree in the suit. The Deputy Direc- 
tor of Consolidation, therefore clearly erred 
in holding that the decree dated 23rd Feb- 
ruary 1966 passed in that suit operated as 
res judicata. Moreover as held by the 
Supreme Court in the case of Pulvarthi 
Venkata Subba Rao v. Valluri Jagannadha 
Rao (AIR 1967 SC 591), a compromise 
decree cannot operate as res judicata. It 
is evident that the sale deed executed by 
Haitul transferring Ibrahim’s share was in- 
valid. The Deputy Director of Consolida- 
tion, therefore committed an apparent error 
in setting aside the order passed by the Con- 
solidation Officer and in rejecting the claim 
of Ibrahim that he was a co-Bhumidhar of 
the plot in dispute. 

11. Learned counsel appearing for 
Mahavir Prasad justified the order passed by 
the Deputy Director on the ground that even 
if the consolidation of holdings operation 
commenced in the village in the year 1963, 
the order and decree dated 23rd February 
1966- is not nullity as before passing that 
order no one brought it to the notice of the 
court that the village had come under con- 
solidation operation. In support of this ar- 
gument he placed reliance on the case of 
Tribeni v. State of U. P. (1968 All LJ 570) 
in which it has been held that a decree 
passed in ignorance of notification under 
Section 4 of the U. P. Consolidation of Hold- 
ings Act is not nullity and it has to be look- 
ed into by the Consolidation authorities, 
Moreover the conduct of the petitioner in 
entering into an agreement with Mahavir 
Prasad and making him forgo his cost while 
getting suit dismissed, would operate as es- 
toppel debarring him from feagitating the 
controversy before the Consolidation Officer. 

Anyhow as the application dated 23rd 
of February 1966 moved by Ibrahim clearly 
shows that he was not interested in the land 
in dispute as the same was absolutely useless 
for his purposes he was interested only in 
recovering his share of sale proceeds obtain- 
ed by Haitul. It appears that the present 
proceedings have been started as Ibra- 
him had a feeling that he was like- 
both the property and 
his share in its sale proceeds, Learned 
counsel for Mahavir Prasad, accordingly 
made an offer before me that he is willing 
to pay 1/6th part of the sale proceeds to 
Ibrahim over again so that his grievance if 
any, may disappear. Learned counsel for 
Ibrahim declined to accept the offer made by 
learned counsel for Mahavir Prasad. 


12. Learned counsel appearing for 
Mahavir Prasad further argued that Ibra- 
him had not made out any case for cone 
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oning the delay in filing the objection 
es Section A of the Consolidation of 
Holdings Act. The Consolidation Authori- 
ties accordingly had no jurisdiction to enter- 
tain those objections. The ultimate order 
passed by the Deputy Director of Conso- 
lidation, therefore does not deserve to be 
interfered with. : 
13. It is true that normally this 
Court, while exercising its power under Arti- 
cle 226 of the Constitution, does not inter- 
fere with an order condoning delay in mak- 
ing an application or filing an objection. 
14, An objection under Section 9 
of the Consolidation of Holdings Act, has 
to be filed within 21 days of the receipt of 
notice or publication of correct records 
under sub-section (1) of ‘that section. Sec- 
tion 53-B provides that provisions of Sec- 
tion 5 of the Indian Limitation Act, 1908 
shall apply to the application, appeals, revi- 
sions and other proceedings taken under the 
Act or the Rules framed thereunder. Ac- 
cordingly the Consolidation Officer could 
entertain the objection under Section 9 filed 
beyond time only if Ibrahim could satisfy 
him that he had sufficient cause for not fil- 
ing it within the prescribed period. It is 
now well settled that even where a party is 
able to show that it had sufficient cause for 
not making the application within time still 
it is discretionary with the court whether to 
extend the period of limitation or not. This 
discretion has to be exercised not in arbi- 
trary, vague or fanciful manner. It has to 
be exercised on certain well recognised judi- 


-|cial principles. The fundamental rule which 


has been universally accepted as rule guiding 
courts discretion in this respect is to see 
whether the party claiming indulgence has 
been reasonably diligent in prosecuting his 
application, and that he has acted in a bona 
fide manner. 


It is therefore evident that while consi- 
dering the question whether Ibrahim was 
entitled to the benefit of Section 5 of the 
Limitation Act, the Consolidation authority 
had to consider (1) whether there was suffi- 
cient cause for Ibrahim not to prefer the 
claim under Section 9 of the Consolidation 
of Holdings Act within the period of limita- 
tion prescribed therein and (2) whether 
Ibrahim was reasonably diligent in present- 
ing his claim and that in the circumstances 
of the case his action was bona fide. 


15. In order to claim the benefit of 
Section 5 of the Limitation Act, in respect 
of the objections filed by him, Ibrahim 
swore an affidavit dated 25th of December, 
1957. All that he stated in this affidavit 
was that during the proceedings under the 
Consolidation of Holdings Act he was a 
minor. He became major only about four 
to six months back. As the subject-matter 
of controversy was sub judice in the Civil 
Court the objection was being filed after 
decision in the Civil Court. It appears that 
petitioner’s case was that he could not file an 
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objection under Section 9 of the Act with- 
in time by reason of his minority and as 
the matter in controversy was already pend- 
ing decision before civil Courts. The De- 
puty Director has found that the petitioner 
became major in the year 1965. It is there- 
fore obvious that his case that he acquired 
majority only four to six months before 
moving the application has not been accept- 


ed. 

Tt may be that the petitioner was un- 
able to file an objection under Section 9 
of the Consolidation of Holdings Act in 
the year 1963, within the prescribed time as 
at that time he was a minor, but this fact 
alone was not sufficient to grant him the 
benefit of Section 5 of the Limitation Act. 
He had to further show that he had been 
reasonably diligent in preferring the claim 
and in prosecuting the same. He had 
also to satisfy the authorities con- 
cerned that this action in not preferring 
the claim earlier was bona fide. On the 
finding that the petitioner became a major 
in the year 1965, he had to explain as to 
why he filed the objection under Section 9 
only in December, 1967, more than two 
years after his becoming major. Instead of 
giving a proper explanation for this, the 
petitioner made a wrong statement in the 
affidavit claiming that he became major 
only four to six months earlier. In the cir- 
cumstances it is obvious that the petitioner 
did not place any material before the conso- 
lidation authorities to show that after at- 
taining majority he had been diligent in fil- 
ing the objections. 

Petitioner’s claim that he is entitled to 
the benefit of Section 5 of the Limitation 
Act as certain civil proceedings were pend- 
ing and that the claim could properly be 
made only after those proceedings were over 
is also not sustainable. He did not state 
the particulars of those civil proceedings in 
his affidavit. He also did not care to ex- 
plain how because of the pendency of those 
civil proceedings he was either prevented 
or misled in not preferring the claim under 
Section 9 before December, 1967. Even the 
date on which those civil proceedings con- 
cluded was not mentioned. Further peti- 
tioners conduct in entering into an agree- 
ment with Mahavir Prasad and pursuading 
him to forgo his cost in suit No. 326 of 
1958, as disclosed by the application dated 
23rd February, 1966 shows that he did not 
file these objections earlier as he had settled 
his difference with Mahavir Prasad. It was 
after about two years of this settlement that 
he filed the objection under Section 9 of 
the Consolidation of Holdings Act. Instead 
of explaining as to what led him to change 
his mind and file an objection under Sec- 
tion 9 of the Act after about two years, the 
petitioner came out with a wrong case that 
the application dated 23rd February, 1966 
was not signed by him. This indicates that 
his conduct in filing the objection in De- 
cember, 1967 was not bona fide. 
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16. It is rather surprising that the 
consolidation authorities have decided to 
condone the delay in making the objections 
under Section 9, without applying the well 
established principle for dealing with appli- 
cations under Section 5 of the Limitation 
Act. So far as the Consolidation Officer is 
concerned, he expressed the view that the 
objections filed by the petitioner were be- 
lated. He recommended that the delay in 
filing the objection should be condoned 
merely because the petitioner had a prima 
facie case and as it has been held in the 
civil proceedings that the sale deed execut- 
ed by Haitul was void. He did not go into 
the question whether the action of Ibrahim 
in prosecuting his objections under Section 
9 was bona fide and whether he had been 
reasonably diligent in filing the same. 

The Settlement Officer did not go into 
the question whether the delay in making 
objections deserve to be condoned or not 
as he thought that he could not look into 
this matter in appeal. There is thus no 
finding by the Settlement Officer Consolida- 
tion that the petitioner was diligent in pre- 
-ferring the objections or that his action is 
bona fide. In my opinion it is open to an 
appellate Court to entertain an objection 
about the bar of limitation in presenting 
objection under Section 9 and to decide 
whether the Consolidation Officer had ap- 
plied his mind to the explanation for- the 
delay and whether he had exercised his dis- 
cretion in condoning the delay in an arbitrary 
manner or upon a ground which is not 
material. The Settlement Officer Consolida- 
tion is clearly in error when he states that 
while exercising appellate power it is not 
open for him to go into the question whe- 
ther the delay had been rightly condoned 
by the Consolidation Officer. 


17. Similarly the Deputy Director of 
Consolidation seems to condone the delay 
merely on the ground that the petitioner 
was a minor when Notification under Sec- 
tion 4 of the Consolidation of Holdings 
Act was issued and that a number of civil 
suits were pending. He also did not apply 
his mind to the question whether the action 
of the petitioner in presenting the objections 
after about two years of settling the matter 
with Mahavir could be said to be a bona 
fide, and diligent action. He wrongly 
thought that once the discretion had been 
exercised by the Consolidation Officer the 
same could not be interfered with by the 
appellate Court and the only course open to 
the objectors was to take up the matter in a 
revision. 


Accordingly I find that there was no 
material on the record on the basis of 
which the delay in filing the objections 
under Section 9 of the Consolidation of 
Holdings Act could be condoned and that 
none of the Consolidation Authorities ap- 
plied their minds to relevant aspects in this 
connection. In my opinion the ultimate 
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order passed by the Deputy Director of 
Consolidation that the objection filed by the 
petitioner deserved to be rejected is fully 
justified as the petitioner did not offer any 
explanation for the inordinate delay in fil- 
ing the same. 


18. It is true that in AIR 1967 SC 
591, it has been held that a decree obtain- 
ed on a compromise does not operate as 
Tes judicata and the observations made by 
the Deputy Director of Consolidation to 
that effect are not correct. However, it has 
been held in Sailendra Narayan Bhanja 
Deo v. The State of Orissa, AIR 1956 SC 
346 that a decree obtained by consent can 
operate as estoppel by conduct. In this 
case we find that the petitioner entered into 
an agreement with Mahavir Prasad and 
pursuaded him to forgo the cost of the suit. 
Even if it be taken that the order passed 
by the Munsif dismissing the suit on 23rd 
February, 1966 does not amount to a de- 
cree there is no escape from the position 
that by making a representation that the 
petitioner was not interested in laying a 
claim to the property in dispute he persu- 
aded Mahavir Prasad to change his position 
to his detriment namely to give up the 
claim for cost in that suit. 


This conduct therefore clearly in 
Ibrahim from subsequently claiming a right 
in the property. The Deputy Director of 
Consolidation therefore was right in hold- 
ing that the petitioner is not entitled to lay 
a claim to the plot in dispute at this stage. 
In this view of the matter it is not neces- 
sary for me to go into the question whether 


the order passed by the Munsif on 23rd of ~ 


February, 1966, continues to be binding on. 
the parties because of the abatement of the 
suit under the provisions of the Consolida- 
tion of Holdings Act. 
cumstances of the case, I am of opinion 
that this is not a fit case in which this Court 
should exercise its extraordinary jurisdiction 
under Article 226 of the Constitution in 
favour of the petitioner. 
19. The petition, accordingly fails 
and is dismissed with costs. 
Petition dismissed. 
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K. B. SRIVASTAVA, J.:— This spe- 
cial appeal arises out of consolidation pro- 
ceedings. 

2. One Bhikham had two sons, Ram 
Ratan (father of the five appellants Shyam 
Sunder, Ram Shankar, Raja Ram, Sheo 
Ram and Sheo Govind) and Sia Ram, res« 
pondent No. 1. The name of Ram Ratan 
stood recorded in respect of Khatas Nos, 
329 and 330, situate in village Bharwara, in 


the district of Lucknow. On his death, the 
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names of his five sons came to be recorded, 
When this village came under Consolida- 
tion operations, Sia Ram filed an objection 
under Section 9 (2), U. P. Consolidation of 
Holdings Act (hereinafter referred to as the 
Act) claiming co-tenancy rights to the ex- 
tent of one-half in these two Khatas on 
the ground that the name of Ram Ratan 
came to be recorded originally because he 
was the elder brother and though his own 
name was not recorded, he still had his co- 
tenancy rights intact because of his cultiva- 
tory possession. His objection was dismis- 
sed by the Consolidation Officer and his 
appeal against that was also dismissed by 
the Settlement Officer, Consolidation. He 
then preferred a revision which was allow- 
ed by the Deputy Director, Con- 
solidation and it was ordered that bis 
name should also be recorded along with 


the names of the five appellants, 
as a co-fenant in the two Kha- 
tas. The appellants then filed Writ 


Petition No. 633 of 1965 which was 
dismissed by a learned single Judge of this 
Court, giving rise to this special appeal. 

3. The learned counsel for the ap- 
pellants has challenged the constitutionality 
of the Act on various grounds, of which 
the following have been urged before us:— 

(1) Sections 4 and 6 of the Act give 
arbitrary powers to the State Government 
to accord discriminatory treatment to tenure- 
holders in different villages by placing some 
villages under consolidation while excluding 
others, thus offending Article 14 of the Con- 
stitution. 

(2) Sections 5, 7 and 8 of. the Act pro- 
vide a procedure for the correction and re- 
vision of Revenue records for villages under 
consolidation, which is vitally different from 
that applicable to villages not under con- 
solidation, and there is thus discrimination 
which offends Article 14 of the Constitu- 
tion. 

(3) Sections 5, 9, 9-A and 49 of the 
Act confer arbitrary powers on the Conso- 
lidation authorities under which they can 
deprive a tenure-holder of his Jand or rights 
therein and the tenure-holder has been de- 
prived of the protection of Courts available 
to other tenure-holders in village not under 
consolidation, thus creating discrimination 
bela offends Article 14 of the Constitu- 
ion. - 

4. We will now deal with these 
matters. The Act was passed, as the Pre- 
amble says, to provide for the consolidation 
of agricultural holdings for the develop- 
ment of agriculture. The object bas also 
been succinctly stated in the Statement of 
Objects and Reasons. A clear picture of 
the background history leading to the en- 
actment of the statute in question, also 
emerges from the discussion by their Lord- 
ships of the Supreme Court in Attar Singh 
MA era State of Uttar Pradesh, AIR 1959 
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5. Under Section 4 (1), the 
Government may, where it is of 
that a district or part thereof may be 
brought under Consolidation operations, 
make a declaration to that effect in the 
Gazette, whereupon it shall become lawful 
for any officer or authority empowered by 
the District Deputy Director of Consolida- 
tion to enter upon and survey, in connection 
with rectangulation or otherwise, and to 
take levels of any land in such area; to fix 
pillars in connection with  rectangulation; 
and to do all acts necessary to ascertain 
the suitability of the area for Consolida- 
tion operations. Under Section 4 (2) of the 
Act where the State Government decides to 
start Consolidation operations, either in an 
area covered by a declaration issued under 
sub-section (1) or in any other area, it may 
issue a notification to this effect. Section 5 
of the Act provides for the effect and con- 
sequences of a notification issued under 
Section 4 (2). These consequences remain 
in force till the notification is cancelled 
under Section 6 or the Consolidation ope- 
rations are closed finally by a notification 
under Section 52. The consequences are 
that in an area under Consolidation opera- 
tions, the duty of maintaining the Record- 
of-Rights and preparing the village Map, the 
Field Book and the Annual Register of each 
village shall be performed by the District 
Deputy Director of Consolidation. Again, 
so long as the area remains under Consoli- 
dation operations, no tenure-holder, except 
with the permission in writing of the Set- 
tlement Officer, Consolidation, previously ob- 
tained, shall either use his holding or any 
part thereof for purposes not connected with 
agriculture, horticulture or animal husban- 
dry including pisciculture and poultry farm- 
ing, or transfer by way of sale, gift or ex- 
change any part of his holding. Finally, 
every proceeding for the correction of re- 
cords and every suit and proceeding in res- 
pect of declaration of rights or interest in 
any land lying in the area, or for declaration 
or adjudication of any other right in regard 
to which proceedings can or ought to be 
taken under the Act, pending before any 
Court or authority, whether of the first in- 
stance or of appeal, reference or revision 
shall, on an order being passed in that be- 
half by the Court or authority before whom 
such suit or proceeding is pending, stand 
abated. Such abatement shall be without 
prejudice to the rights of the persons affect- 
ed to agitate the right or interest in dispute 
in the said suits or proceedings before the 
approprite Consolidation authority under 
and in accordance with the provisions of 
the Act and the Rules made thereunder. 

Section 6 deals with cancellation of 
notifications issued under Section 4 and 
says that it shall be lawful for the State 
Government at any time to cancel the 
notification made under Section 4 in respect 
of the whole or any part of the area speci- 
fied therein. Section 7 provides that the 
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District Deputy Director of Consolidation 
shall cause the village maps to be revised. 
Section 8, similarly, deals with the revision 
of the Field Book and the current Annual 
Register, and with the determination of valu- 
ation and shares in joint holdings. Under 
Section 9 (1), the Assistant Consolidation 
Officer has to send to tenure holders con- 
cerned and other persons interested, notices 
containing relevant extracts from the current 
Annual Register and other records showing 
their rights and liabilities, mistakes and dis- 
putes that had been discovered, shares of any 
tenure holders in joint holdings, valuation 
of plots, trees, wells and improvements. 
Under Section 9 (2) any person to whom 
a notice under sub-section (1) has been sent, 


-or any other person interested may file an 


objection in respect thereof disputing the 
correctness or nature of the entries in the 
records or in the extracts furnished to him or 
in the Statement of Principles or the need 
for partition. 


Section 9-A gives the procedure for ‘the 
disposal of cases relating to claims to Jand 
and partition of joint holdings. Section 49 
places a bar upon the jurisdiction of Civil 
Courts. It enacts that the declaration and 
adjudication of rights of tenure-holders or 
adjudication of any other right arising out 
of Consolidation proceedings and in regard 
to which a proceeding could or ought to 
have been taken under the Act, shall be 
done in accordance with the provisions of 
the Act and no civil or Revenue Court shall 
entertain any suit or proceeding with res- 
pect to rights in such land or with respect 
to any other matter for which a proceeding 
could or ought to have been taken under 
the Act. 

6 The argument advanced is that 
arbitrary powers have been conferred upon 
the State Government under Sections 4 and 
6 inasmuch as it can discriminate between 
district and district, and village and village 
in the same district, in the matter of selec- 
tion of areas to be brought under Consoli-~ 
dation operations. Likewise, it has unfetter- 
ed power to de-notify the operations under 
Section 6 in one district and not in another, 
or in one village in the same district but 
not in another. A different procedure has 
been prescribed under Sections 5, 7 and 8 
for the revision of village maps, Field Books, 
Annual Registers etc. than is prescribed in 
the Land Revenue, Act. The power to use 
or transfer one’s property has been restrict- 
ed to a large extent. The jurisdiction of 
existing Civil and Revenue Courts even in 
pending matters has been taken away under 
Section 5 (2) as all such proceedings shall 
stand abated. A person will be forced to 
seek his remedy before a different set of 
Courts or authorities than a person whose 
holding does not fall within the area under 
operation. The upshot of the argument is 
that two different procedures, two different 
sets of Courts. and different rights of appeal 


te 
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‘and revision are prescribed under the Act 
-and thus while some citizens will be govern- 
-ed by one set of rules, procedural and juris- 
.dictional, another class of citizens will be 
governed by wholly different sets of Rules, 
which fact creates an insidious discrimina- 
‘tion in contravention of Article 14 of the 
Constitution. 


7. The Act is a special Act. Its ob- 
ject is to provide for consolidation of agri- 
cultural holdings by cheap means and in a 
speedy manner. A Legislature has the power 
to create new Courts or tribunals and vest 
them with jurisdiction by divesting existing 
Courts of their jurisdictions. It has the 
power to législate and provide for a differ- 
ent procedure for the disposal of cases, Arti- 
cle 14 of the Constitution forbids, class legis- 
lation. Jt does not forbid reasonable classi- 
fication. To pass the test of permissible classi- 
fication, two conditions must be fulfilled, 
‘namely, (1) that the classification is found- 
ed on intelligible differentia which distin- 
guishes persons or things that are grouped 
together from those left out of the group 
‘and (2) that that differentia must have a 
rational relation to the objects sought to be 
vachieved. The Legislature has classified areas 
‘under consolidation operations from areas 
which are not under such operations. All 
‘areas under consolidation operations will 
have to be governed by the same set of 
Rules. There is no discrimination inter se 
between person and person or individual 
‘and individual or transaction and transaction 
in respect of the areas which are under con- 
solidation operations. The classification thus 
is founded on intelligible differentia. It has 
also a rational relation to the object sought 
‘to be achieved. The object is the consoli- 
‘dation of holdings in a cheap and speedy 
manner. Once other areas are also brought 
under consolidation operations, the same 
‘law and the same procedure will govern 
‘those areas also. 


The paucity of staff and finance may 
‘compel a State not to bring the whole 
"State, or a whole district, under consolida- 
‘tion operations simultaneously. The restric- 
‘tion on use and transfer of property is a 


reascnable one. There is no absolute 
bar. User has been restricted so 
that agriculture may develop. Likewise, 


transfer has been restricted to avoid compli- 
cations in the allotment of compact Chaks. 
“The constitutionality of the Act, as amended 
‘upto 1957, came up for consideration in 
Attar Singh’s case (Supra) and its constitu- 
tionality was upheld by the Supreme Court. 
To our mind, the provisions of the Act that 
were challenged before us, are not hit by 
Article 14. 


8. The learned counsel for the ap- 
pellants then referred to the so-called unrea- 
sonableness of the provisions contained in 
Sections 9 (2) and 9-A of the Act. His con- 
‘tention is that Section 229-B (3), U. P. 
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Zamindari Abolition and Land Reforms Act 
jays down that in a suit by a person claim- 
ing to be a Bhumidhar or Sirdar, the State 
Government and Gaon Sabha shall be im- 
pleaded as parties. Section 9 (2) or Sec- 
tion 9-A, however, have not made a similar 
provision for the joinder of the State Gov- 
ernment and Gaon Sabha as necessary part- 
ties to an objection. This change in the 
procedure, it is contended, is wholly unrea- 
sonable inasmuch as in the absence of the 
State Government and the Gaon Sabha as 
parties, no finality can attach to the adjudi- 
cation of an objection. It was argued that 
the ownership of land vests in the State or 
the Gaon Sabha and it is necessary that in 
a suit by the rival tenure-holders, the sup- 
reme proprietors of the land are impleaded 
as necessary parties. It is true that what is 
mandatory under Section 229-B is not so 
under Section 9 (2) or Section 9-A. The 
Legislature, however, has plenary powers to 
enact a law within its legislative field and 
in doing so, to provide a procedure differ- 
ent from a procedure obtaining under any 
other statute. The change in procedure, 
therefore, will not invalidate the special Act. 
Besides, there appears to be no bar on a 
fenure-holder or claimant impleading the 
State or the Gaon Sabha in his objection 
filed under Section 9 (2) of the Act. 


The argument of the learned Counsel is 
that only tenure-holders are entitled to file 
an objection under Section 9 (2) and since 
the State Government or the Gaon Sabha are 
not and cannot be tenure-holders, therefore, 
they cannot file an objection themselves. This 
argument does not appear to be well found- 
ed in law. Section 9 (1) (a) makes it obli- 
gatory for the Assistant Consolidation Offi- 
cer to send or cause to be sent, to the tenure 
holders concerned and ‘other persons interest- 
ed’ notices containing relevant extracts from 
the current Annual Register and such other 


_ records as may be prescribed. Such notices 


are obviously sent so that a tenure-holder or 
interested person may file an objection, if he 
so wishes. Section 9 (2) says that any per- 
son to whom a notice has been sent, or ‘any 
other person interested’ may file an objection 
disputing the correctness or nature of the 
entries in the records or in the extracts, or 
in the Statement of Principles or the need 
for partition. That being so, the provision 
makes it amply clear that the objection can 
be filed not only by a tenure-holder to 
whom a notice has been sent but also by 
‘any other person interested’. It does not 
mention that such interested person must also 
be a tenure holder. The language is wide 
enough to include a tenure-holder or any 
person other than a tenure holder. Gaon 
Sabha land or Nazaual land may happen 
to be recorded in the.name of some person 
although that person may have no title there- 
to. In such a case Section 9 (2) does not 
prohibit or forbid the State Government or 
the Gaon Sabha from filing an objection 
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claiming that land as against the person 
whose name is recorded in the village papers. 


The argument of the learned counsel, 

however, is that the word ‘person’ cannot 
include the Gaon Sabha or the State Govern- 
ment. The word ‘person’ is defined by 
Clause (33) of U. P. General Clauses Act. Ac- 
cording to this definition, ‘person’ shall in- 
clude any company or association or body 
of individuals whether incorporated or not. 
In dealing with an inclusive definition it 
will be inappropriate to put a restrictive in- 
terpretation upon terms of wider connota- 
tion. Under clause (g) of Section 2, U. P. 
Panchayat Raj Act, ‘Gaon Sabha’ means a 
‘Gaon Sabha’ established under Section 3. 
Under Section 3, the State Government has 
to establish a Gaon Sabha by notification in 
the Official Gazette. Under Section 4, every 
Gaon Sabha shall, by the name notified in 
the Official Gazette, be a body corporate 
having perpetual succession and a common 
seal and shall have power to acquire by 
purchase, gift, or otherwise, to hold, ad- 
minister, and transfer property, both move- 
able and immovable, and to enter into any 
contract, and shall, by the said name, sue 
or be sued. A Gaon Sabha is thus a juris- 
tic person incorporated by statute. It is, to 
our mind, covered by the word ‘person’ oc- 
curring in Sections 9 (1) (a), and 9 (2). The 
word ‘person’ is also wide enough to include 
the State Government, unless such inclusion 
would be repugnant to the context in which 
the word is used in Section 9 (1) (a) or 
Section 9 (2). The context does not exclude 
|the State Government. The result thus is 
that a Gaon Sabha or a State Government 
can file an objection. A tenure-holder or 
any other person can also implead, either or 
both as a party to the objection if they have 
any interest in the subject-matter of the dis- 
pute. In a majority of cases, the dispute 
will relate to some land in which rival 
claimants are interested and not either the 
State Government or the Gaon Sabha and 
it is immaterial in such a case as to who 
wins and who loses. Either of them will be 
accountable only for the land revenue. We 
are, therefore, of the view that the omis- 
sion of the Legislature to insert a provision 
for impleading the State or the Gaon Sabha 
as a party, does not contravene any Article 
of the Constitution. 

9. We shall now come to the merits 
of the appeal. The first attack of the learn- 
ed counsel for the appellants is that the find- 
ing of the Deputy Director, Consolidation, 
as to title, is based on inadmissible evidence. 
It appears that the respondent Sia Ram had 
instituted a suit for -partition under Sec- 
tion 176, U. P. Zamindari Abolition and 
Land Reforms Act, against the appellants in 
the Revenue Court. Annexure 2 is the copy 
of the plaint in that suit. It shows that Sia 
Ram had claimed a half share in the Khata 
recorded in the names of the appellants, situ- 
ate in village Lonapur. Annexure 3 is the 
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copy of the written statement filed by the 
appellants in that suit. Annexure 4 is the 
copy of the compromise filed by the parties. 
on the basis of which, that suit was decid- 
ed on July 23, 1959. The Khata of Lona- 
pur was divided between them, and while 
certain specific plots were allotted exclusively: 
to Sia Ram. the remaining went to the 
lot of the appellants. Paragraph 1 of 
that compromise reads thus :— 


“Yeh ke muddalehim 1 laghavat 5 
NE doaia aarazi wade Bharwara men 
bhi tesleem kiya hai aur muddai ka hissa 
4 tasleem kiya hai.” 


The Bharwara plots. that is to say, the 
plots now in dispute, were not the 
subject-matter of litigation in that suit. 
The contention is that the compromise 
extinguished the title of the appellants 
as to half and operated to create. de- 
clare or assign the title of the respon- 
dent as to the other half in respect of 
the disputed plots of the value above 
Rs. 100/- and, therefore, the document 
was compulsorily registerable under 
Section 17 (1) (b). Registration Act and 
having had not been registered, it can- 
not be admitted in evidence in proof of 
the recital, notwithstanding the proviso 
to Section 49 of that Act. The purport 
of Section 17 (1) (b) is that non-testa- 
mentary instruments which purport or 
operate to create. declare assign, limit 
or extinguish. whether in present or in 
future, any right. title or interest, whe- 
ther vested or contingent of the value of 
Rs. 100/- and upwards to or in immov~ 
able property. shall be compulsorily re- 
pistrable. Under Section 49, no docu- 
ment required by Section 17 to be re- 
gistered shall affect any immovable pro~ 
perty comprised therein or be received 
as evidence of any transaction affecting 
such property, unless it has been regis- 
tered. - 

The learned counsel for the appel- 
lants has placed reliance on four cases, 
namely Datto v. Baba Saheb, AIR 1934 
Bom 194; Ram Dular v. Raj Karan 
Pandey, 1960 All WR (HC) 113; Ram 
Gati Chaubey v. Ram Adhar Chaubey, 
1961 All LJ 440 = (AIR 1961 All 537} 
(FB) and Chandra Bhan Datt Ram Pan- 
dey v. Jagdish Datt, Ram Pandey, 1962 
All LJ 404 for the proposition that the 
compromise is not admissible in evi- 
dence on the question of proof of title. 
In Datto’s case (Supra) the document 
created or purported to create a perma~ 
nent tenancy and although it fell with- 
in the mischief of Section 17, Registra- 
tion Act. it was not registered. The 
Bombay High Court held that Section 49 
applied and the document could not af~ 
fect the immovable property comprised 
therein or be received as evidence of 
any transaction affecting such property.. 
It is apparent te us that the point decid- 


1973 


ed was that the document requiring re~ 
gistration would not create title or be 
received as evidence on the question of 
title. unless, it was registered, The point 
whether it could be received as evidence 
of admission of a party to a document 
or as a recognition of an antecedent title, 
did not arise for consideration in that 
case and it cannot be taken to be an 
authority on that point. 


In Ram Dular’s case (Supra) one R 
made a usufructuary mortgage in fav- 
our of one B in 1923. R sold the equity 
of redemption in favour of Ram Dular 
on May 26, 1927 for a sum of Rs, 500/- 
on the foot of a registered sale deed. 
Ram Dular then instituted a suit for re- 
demption against B. B resisted the suit 
by setting up an unregistered sale deed 
dated February 12. 1927 for a sum of 
Rs. 50/- in respect of the same equity 
of redemption. In addition, he also 
pleaded that his permissive possession 
as a mortgagee had extinguished on his 
taking a sale and since the date of the 
sale he was in adverse possession as full 
owner. The ratio of the decision is that 
where an immovable property is in pos- 
session of the usufructuary mortgagee 
and the mortgagor proposes to sell the 
equity of redemption to the mortgagee, 
the sale can be effected only by a regis- 
tered instrument. Further, that an un- 
registered sale deed transferring equity 
ef redemption of the value of less than 
Rs. 100/- to the mortgagee in possession 
is ineffective on account of the provi- 
sions of Section 54 of the Transfer of 
Property Act. It was also held that 
Section 49, Registration Act is applic- 
able to all documents which are requir- 
ed to be registered either by Section 17, 
Registration Act or by any provision of 
the Transfer of Property Act. In con- 
sequence of these two findings, it .was 
held that the unregistered sale deed 
was not admissible in evidence in proof 
of the transfer of the equity of redemp- 
tion. Lastly. it was held that when the 
unregistered sale deed could not be ad- 
mitted in evidence in proof of title. it 
could not yet be treated as a sale so as 
to convert the permissive possession as 
a mortgagee into adverse possession as 
a vendee. It is thus clear that this de- 
cision has also no relevancy to the 
point in controversy before us. The 
question whether an admission or re- 
cognition contained in such a deed can 
or cannot be relied upon. is beyond the 
purview of that decision. 


In Ram Gati Chaube’s case (Supra). 
the parties had entered into a compro- 
mise in a mutation case. on the basis of 
which some specific properties were 
given to the rival parties as absolute 
owners and it was stipulated that they 
will heve no title to or concern with 
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the properties given to the other party. 
The S.D.O. passed a one word order 
‘approved’, without incorporating the 
said terms in his order. The Full Bench 
formulated six questions but decided 
only the first two. namely. whether the 
order of the mutation Court embodied 
the petition of compromise and whether 
the said compromise declared rights to 
immovable property worth more than 
Rs. 100/- and was inadmissible in evi-« 
dence for want of registration. The 
Full Bench held that had the 8.D.0.’s 
order explicitly recorded the entire 
compromise, no problem would have 
been posed. However. the order could 


- be deemed to embody only those pro~ 


visions which specify the properties to 
be mutated and it ‘could not be deemed 
to refer to and embody those provisions 
of the compromise which declared the 
parties to be the absolute owners. The 
other questions about admissibility of 
the compromise comprised in questions 
Nos. 3 to 6 remained unanswered. Thad 
being so. this case also does not help 
the appellants 


In Chandra Bhan Datt Ram Pans 
dey s case (Supra), Jamwanti Kaur was 
the limited owner of Zamindari proper- 
ties in several villages. One C. and J 
were the collaterals of her deceased 
husband and they claimed succession in 
preference to Jamwanti Kaur. The para 
ties entered into a compromise on 144 
10-1936 by which they agreed to share 
the properties which they might be able 
to secure half and half. After entering 
into this compromise C and J instituted 
a suit in the Chief Court against Jam~ 
wanti Kaur. The parties entered inte 
a fresh compromise and the suit was 
decreed in terms of that on 3-6-1938. 
According to this compromise C and g 
became entitled to inherit the properties 
on the death of Jamwanti in equat 
shares but village Dhanepur was to go 
exclusively to C. After this compromise 
decree, C and J entered into yet an= 
other compromise on 4-9-1943 by which 
the properties were agreed to be divid- 
ed half and half with the stipulation 
that village Dhanepur was to 


7 : go to C 
exclusively. Jamwanti Kaur died in 
1947 and thereupon applications for 


mutation of names were made by both 
and a compromise was arrived at in the 
course of the mutation proceedings. 
That compromise narrated that (1), the 
dispute between them had been settled 
earlier by way of a family settlemen? 
and that both parties were jointly ene 
titled to the entire properties in dispute, 
(2) the property had not till then been 
actually partitioned by metes and bounds 
and that the two parties would therea 
after be the owners of the properties 
mentioned in lists A and B exclusively 
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‘€8) the property mentioned in list A 
‘was to go to J and the property men- 
tioned in-list B to C and (4) though 
-Dhanepur was in list B income from 
‘Tahbazari of Dhanepur will be shared 
by both the claimants half and half and 
‘that both of them would be entitled to 
-manage the holding of the market and 
the collection of the Tahbazari. C uti- 
lized the Tahbazari exclusively for some 
years. J then instituted a suit for a 
half share in the Tahbazari dues. The 
suit was resisted on the ground that the 
compromise application was unregister- 
ed and the stipulation relating to the 
realization of ‘the Tahbazari dues was a 
stipulation in respect of an immovable 
property of the.value of above. Rs. 100/- 
and required registration under Sec- 
tion 17 (1) (b). Registration Act. The 
argument was sought to be met by the 
plea that though the document required 
registration the purpose for which it 
was being relied upon was a collateral: 
urpose, ; 

. “The decision of the Division Bench 
was that upon the terms of the compro- 
mise, it was clearly a partition deed 
which declared, assigned. limited or ex- 
tinguished the rights, title and interest 
of the parties in the properties dealt 
with in it. It was further held that the 
mutation Court was concerned only with 
the question of possession and not of 
title. It was also observed that the com- 
promise decree was silent in respect of 
the stipulation about the collection of 
Tahbazari dues, and it cannot be said 
to have been incorporated in the order 
of the mutation Court and thus J could: 
derive no advantage from the mutation. 
order as it did not incorporate that term. 
J had to fall back upon the compromise 
application. It was ‘observed that : the 
yight to manage a market and the right 
to realize Tahbazari dues are immovable 
property and the compromise petition 
reauired registration. The Division 
Bench finally observed that the compra- 
mise was not being utilized for a collate- 
ral purpose but for the enforcement of 
the stipulation and. therefore, it could 
mot be admissible in evidence. In that 
ease, the crucial question that came up 
for decision was whether J had a right 
to hold the market and share the Tahba~ 
zari dues. This matter was foreign to 
the nature of the mutation case which 
was concerned only with the recording 
of names of parties over specific proper- 
fies. The unregistered compromise was 
being relied upon in proof of title of J 
end that is why it was held that not be- 
ing registered. it could not be received 
im evidence. The four cases relied upon 
by the learned counsel, in our view. are 
easily distinguishable. 

10. On the other hand, the 
Yearned counsel for the respondent has 
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placed reliance upon a large number of 
cases in support of his contention that 
notwithstanding non-registration. the 
compromise between the parties in the 
instant case can be relied upon as a piece 
of admission on ‘the part of the appel- 
lants. or as a recognition of an antece- 
dent title. The compromise. annexure 4. 
recites that the parties had come to 
terms. With regard to Lanapur proper- 
ties it was recited what specific plots 
will be held bv which partv. With re- 
gard to the property now in dispute. it 
was mentioned that the appellants had 
admitted (Tasleem kiya hai) that the 
respondent had a half share. There was 


. then a prayer that the mutation case 


be decided in accordance with the terms 
of the compromise and necessary en- 
tries be made in the village records. 
The order passed by the S, D, O. has. 
however, “not been filed to show that 
the terms regarding the property now 
in dispute were not incorporated in the 
order. We are prepared to proceed on 
the assumption that the terms wera not 
incorporated. The fact. however, m= 
mains that before the compromise was 
filed in the mutation Court. the parties 
had arrived at a settlement between 
themselves with regard to both the pro- 
nerties. one the subject-matter of dis- 
pute in that case. and the other not. In 
respect of the other. now in dispute, the 
appellants made a categorical admission 
that the respondent had a half share. 
It follows, therefore. that what they did 
was that the appellants recognized the 
existing title of the respondent and said 
that their share was half, A recogni- 
tion of title or definition of a share on 
the basis of that recognition cannot be 
treated as creating. declaring assigning 
limiting or extinguishing, any right, title 
or interest in immovable property. Such 
a recognition may be oral or by a docu- 
ment, and if in a document, it would 
not require registration. Hiren Bibi v. 
Sohan Bibi, AIR 1914 PC 44; Devi 
Daval v. Wazir Chand. (1921) 61 Ind 
Cas 328 (Lah) and Sailesh Chandra Sar- 
kar v. Bireshwar Chatterjee, AIR 1930 
Cal 559 have taken the view that an un- 
registered document can be relied upon 
in proof of admission of title. In Hiren 
Bibi’s case, the Privy Council observed 
that such a compromise can in no sense 
of the word be an alienation of propertv 
but a family settlement in which each 
party takes a share of the family pro~ 
perty by virtue of the independent 
title which is, to that extent. and by 
way of compromise. admitted by the 
other parties. 


In Devi Daval’s case (Supra). there 
was a rent deed which stated that ore 
particular property was owned by the 
members of the family in equal shares 
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and in another particular property one 
of the executanis had a 3/4th share 
while the rest had a 1/4th share. It was 
urged that the lease, being for a period 
of more than one year and not being 
registered, was not admissible in evi- 
dence under Section 49, Registration 
Act. The Lahore High Court held that 
as a lease or as a document to prove 
title. it was not admissible but there 
was no reason why the admission con- 
tained therein cannot be taken in evi- 
dence. In Sailesh Chandra’s case, a lease 
was created by a decree based on com- 
promise. which compromise decree was 
not registered. In addition. it contained: 
a recital that the disputed land did. not 
pertain to the Jama of Rs. 91/-. The 
Calcutta High Court held that it could 
not be disputed in view of the decision 
of the Judicial Committee in Rani 
Hemanta Kumari Devi v. Midnapur 
Zamindari Co.. AIR 1919 PC 79 that 
the Sulehnama should have been regis- 
tered in order to be effective as a lease 
but at the same time the statement in 
the Sulehnama, namely. that the lands 
did not pertain to the Jama of Rs. 91/- 
might be admitted as evidence as admis- 
sion made by the parties to the same. 
As such admission, it would only be a 
piece of evidence and it would be open 
to the party who made the admission to’ 
show that it was made in circumstances 
which did not make the admission bind- 
ing on him. The decision in Ram Gopal 
v. Tulshi Ram, AIR 1928 All 641 (FB) 
is clear that such a recital can be relied 
upon as a piece of evidence. In that 
case, a family settlement was arrived at 
in a mutation case by which the three 
parties agreed to mutation to the extent 
of 1/3rd each. The compromise was not 
registered. The Full Bench laid down 
Hide propositions and the fifth one reads 
thus :— 


“If the terms were not reduced to 


the form of a document”. registration 
was not necessary (even though the 
value is Rs. 100/- or upwards); and; 


while the writing cannot be used as @ 
document of title. it can be used as piece 
of evidence for what it may be worth, 
e.g.. as corroborative .of other evidence 
or as an admission of the transaction or 
as showing or explaining conduct.” 


It is clear, therefore. that the compro- 
mise can be taken into consideration as 
a piece of evidence. The next case relied 
upon is Bakhtawar v. Sunder Lal, AIR 
1926 All 173. This deals with a compro- 
mise arrived at in a mutation case. The 
compromise recited that the parties had 
already composed their differences re- 
garding the property and had come to 
an arrangement between themselves by 
which their names were to be entered 
in respect of specific property specified 
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therein. It was held that there was no 
necessity to have the compromise re- 
gistered, as it did not create, assign, 
limit, extinguish or declare any title, 
It contained merely recital of fact by 
which the Court was informed that the 
parties had come to an arrangement. 
To sum up, therefore, we are of the 
view that the compromise could have 
heen relied upon as an admission of 
antecedent title. 


ii. The next contention of the 
learned counsel is that there was prac- 
tically no evidence on the basis of 
which the finding with regard to title 
could have been given. This contention 
does not appear to be well founded. 
The appellants had examined Shyam 
Sunder, Putti Lal and Dwarka whereas 
the respondent had examined himself 
and one Raghunath. The learned De- 
puty Director was entitled to believe 
one set of witnesses and not the other. 
This Court cannot undertake a reap- 
praisement of the same evidence. The 
finding of the learned Deputy Director 
was criticized on the ground that there 
was no evidence to show that the ori- 
ginal tenant was Bhikham, the common. 
ancestor of the parties. The learned 
Deputy Director perhaps referred to 
Shyam Sunder’s admission about it in 
his evidence, Annexure A. It is also 
argued that assuming that some plots 
were ancestrul, however. Ram Ratan- 
was ejected from those plots in 1340 
Fasli and thereafter there was a re- 
settlement by the Zamindar Jeewan 
Bux in favour of Ram Ratan and, 
therefore. Sia Ram had lost his title on 
account of that re-settlement under the 
Oudh Rent Act, which was then in 
force. We are not inclined to attach 
any significance to this argument, No 
documents were produced to prove the 
ejectment or  re-settlement. Reliance 
was placed merely on oral evidence. 
One Chandrapal Singh was said to be 
a witness of the re-settlement. but he 
was not examined and nor the Patta 
was exhibited. It is in these circum- 
stances that the learned Deputy Direc- 
tor came to the finding that the Khata 
was ancestral. This is a pure finding 
of fact and cannot be disturbed. 


12. Altogether, therefore, this 
appeal has no substance and is dismis~ 
sed with costs. 


Appeal dismissed. 


, 
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Index Note:— (A) Civil P. C. (1908), 
S. 115 (as amended by S. 6 of U. P. Act. 
87 of 1972) does not affect jurisdic- 
tion of High Court to try revisions 
pending prior to enforcement of S. 6. 
€X-Ref:— U. P. Act (37 of 1972), S. 6). 

Brief Note:— (A) The amendment 
in Section 115 by Section 6 of 
Act. 37 of 1972 has no retrospective 
operation because no such intention 
could be clearly spelled out from the 
Amending Act. 

Nor is there any provision made in 
the Act to the effect that all pending 
revisions shall stand transferred to the 
District Courts concerned. Nor is it 
provided therein that the High Court 
shall transfer all such revisions to the 
District Courts concerned, 


The mere fact that the enactment 
in question does not contain any sav- 


‘ing clause is not decisive of the ques- 


tion as to whether the Act is to operate 

retrospectively so as to affect pending 

cases as well, Case law discussed. 
(Paras 8 to 11) 

Index Note:— (B) Civil P. C. (1908), 
S. 24 — Power to transfer cases — 
Scope. 

Brief Note:— (B) Section 24 does 
not provide for wholesale transfer of 
suits, appeals or other proceedings, The 
power of transferring cases has to be 
exercised. ordinarily. in respect of and 
with reference to individual cases. 
4968 All LJ 933 (FB), Relied on. 

(Para 12) 
i Index Note :— (C) Civil P. C. (1908), 
S. 115 (as amended by S. 6, P. Act. 
3% of 1972) — Revision — Revisability 
of order of District Judge in appeal or 
revision from original suit of less than 
twenty thousand value. 

Brief Note:— (C) No revision lies 
against an order passed by a District 
Judge or any officer exercising the 
powers of District Judge in an appeal 
or revision arising out of an original 
suit of the value of less than twenty 
thousand rupees, after the amendment 
of Section 115 by Section 6 of U. P. 
Act. 37 of 1972. (Paras 14. 1) 
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uies Note:— (D) Civil C. ee), 
5 (as amended by S. of 
Ret a of 1972) — Revision” — No oe 
sion lies from proceedings other than 
original suits. 


Brief Note:— (D) It is true that if 
the words “in any other case” in Sec- 
tion 115 as amended. are given a wide 
meaning, they may refer to the cases 
arising out of any other proceeding. ex- 
cepting proceedings arising out of ori- 
ginal suits, irrespective of the valua- 
tion. subject-matter. or nature of such 
proceeding. But the words “in any 
other case”. in the context, only refer 
to and have been used in contradistinc- 
tion to the preceding words “in cases 
arising out of original suits”. Therefore, 
it can be reasonably held that the 
words “in any other case” refer to and 
mean a case arising out of an original 


suit of which the valuation is below 
twenty thousand rupees. (Paras 15. 16) 
Cases Referred: Chronological Paras 


1971 All WR (HC) 108 = 1971 All 
LJ 578, Hari Ram v. Dy. Director 11 
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322, Shankar Ramchandra v. 
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Rajeswara Setupati v. Kamid 

Rawthen 11 


V. K. S. Chaudhary, for Applicants; 
Standing Counsel and Advocate-General, 
for Opposite Parties. 


KIRTY, J.:— Before this Bench, 
constituted by the learned Chief Justice, 
following questions fall for considera- 
tion and answer :— 


(1) Will Civil Revisions arising out 
of suits of the value of less than twenty 
thousand rupees or arising out of other 
proceedings filed in this Court before 
the U. P. Civil Laws Amendment Act 
No. 37 of 1972 came into force, not lie 
here and will have to be sent to the 
District Courts? 
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(2) In case the order sought to be 
revised is passed by a District Judge or 
any officer exercising the powers of 
District Judge in an appeal or revision 
arising out of an original suit of the 
{value of less than twenty thousand 
Pps, where will a revision lie. if at 
jall ? 





(3) Does no revision lie from pro- 
ceedings other than original suits ? 


2. The above questions have 
arisen on account of the amendment in 
Section 115 of the Code of Civil Proce~ 
dure (hereinafter referred to as the 
Code) made by Section 6 of the Uttar 
Pradesh Civil Laws Amendment Act, 
1972. This Act, passed by the State 
Legislature, received the assent of the 
President of India on 12-9-1972 and was 
published in the U. P. Gazette dated 
16-9-1972. The notification under Sec- 
tion 1 (3) of the Act appointing 20-9- 
1972 as the date of its enforcement was 
published in the Gazette of the same 
date. In the statement of objects and 
reasons given in the Bill published on 
July 28. 1972 it was mentioned :— 


“In the Code of Civil Procedure, 
1908 an Uttar Pradesh amendment made 


in Section 115 conferred concurrent 
powers of revision on District Judges 
along with the High Court. It is now 


proposed that in cases of a value below. 
Rs. 20,000/- this power may be exer- 
cised by District Judges alone and in 
cases of higher valuation this power 
may be exercised by the High Court. 
This will eliminate one of the causes of 
delay in the disposal of suits.” 
Section 115 of the Code was previously 
amended by Section 3 of U. P. Civi 
Laws (Amendment) Act, 1970 (U. P. Act 
14 of 1970). 

3. Section 115 of the Code. in 
its original form, read as below :— 

“The High Court may call for the 
record of any case which has been de- 
cided by any Court subordinate to such 
High Court and in which no appeal lies 
thereto and if such subordinate Court 
appears— 


(a) to have exercised a jurisdiction 
not vested in it by law. or 

(b) to have failed to exercise a ju- 
risdiction so vested. or 

(c) to have acted in the exercise 
of its jurisdiction illegally or with ma- 
terial irregularity, the High Court may 
make such order in the case as it 
thinks fit.” 
Section 3 of U. P. Act 14 of 1970 pro- 
vided that for the words “High Court” 
wherever occurring in Section 115, the 
words “High Court or District Court” 
shall be substituted, and that at the 
end the following proviso shall be in- 
serted : 
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“Provided that nothing in this Sec- 
tion shall be construed to empower the 
District Court to call for the record of 
any case arising out of an original suif 
of the value of twenty thousand rupees 
or above.” 

As amended by Section 6 of U. P. Act 
37 of 1972, Section 115 now reads: 

“The High Court in cases arising 
out of original suits of the value of 
twenty thousand rupees and above. and 


the District Court in any other case 
may call for the record of any case 
which has been decided by any court 


subordinate to such High Court or Dis- 
trict Court. as the case may be and in 
which no appeal lies thereto. and if 
such subordinate court anppears— 


(a) to have exercised a jurisdiction 
not vested in it by law. or 

(b) to have failed to 
jurisdiction so vested, or 

(c) to have acted in the exercise of 
its jurisdiction illegally or with mate- 
rial irregularity. 
the High Court or the District Court 
may make such order in the case as it 
thinks fit.” 


4, The first question expressly 
relates to civil revisions filed in this 
Court before September 20, 1972, ive, 
before U. P. Act 37 of 1972 came into 
force. Intrinsically, there is nothing in 
the amended Section 115 nor in Act 
37 of 1972 requiring revisions which 
were pending in this Court on the said 
date to be transferred to the District 
Courts concerned; nor is it provided or 
even indicated as to how such revisions 
are to be dealt with by the High Court. 
Besides amending Section 115 of the 
Code. the Act also amends Sections 15 
and 25 of the Provincial Small Cause 
Courts Act, 1887 and Sections 3, 20, 34, 
39 and 43 of the Uttar Pradesh Urban 
Buildings (Regulation of Letting. Rent 
and Eviction) Act 1972 (Act XIII of 
1972). It also amends Order XV of the 
Code and Section 25 of the Bengal, 
Agra and Assam Civil Courts Act, 1887. 


exercise a 


Section 9 of Act 37 of 1972 contains 
“transitory provisions” and expressly 
provides that certain suits (not being 


suits in which the recording of oral evi- 
dence for any party has commenced or 
concluded previously) instituted before 
the date of commencement of the Act 
and pending in Courts having jurisdic- 
tion immediately before that date “shall 
upon the conferment of jurisdiction or 
enhanced pecuniary jurisdiction on a 
Civil Judge. Munsif, District Judge or 
Additional District Judge or on a Court 
of Small Causes under the said provi- 
sions (i.e. provisions of the Act) stand 
transferred to such court and shall be 
decided by that Court.” The said Sec- 
tion 9, however. applies to suits only 
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and, at that. only those suits as are 
specifically mentioned therein. It is not 
possible to hold nor is there any reason 
to suppose that the Legislature was 
not aware that on the date of the en- 
forcement of the Act revisions filed in 
the High Court before that date would 
remain pending in that Court. The ab- 
sence of any like provision in the Act in 
respect of such revisions cannot be view- 
ed as or deemed to be accidental, On the 
contrary, the very act of the Legislature 
in enacting Section 9 making transitory 
provisions only in respect of certain 
specified suits, clearly reveals the in- 
tention of the legislature that such re- 
visions are to remain unaffected by the 
en a made in Section 115 of the 
ode. 


5. The State Legislature previ- 
ously enacted the Uttar Pradesh Civil 
Laws Amendment Act, 1970 (Act 14 of 
1970) amending inter alia Section 115 
of the Code and Section 21 of the Ben- 
gal. Agra and Assam Civil Courts Act, 
1887. By Section 4 (1) of this Act it was 
provided that an appeal from a decree 
or order of a Civil Judge shall lie to 
the District Judge where the value of 
the original suit in which or in any 
proceeding arising out of which, the 
decree or order was made. whether in- 
stituted. commenced or decided before 
or after the commencement of the Uttar 
Pradesh Civil Laws Amendment Act, 
1968 (Presidents Act XXXV of 1968) 
was less than twenty thousand rupees; 
and to the High Court. in any other 
case. By Section 4 (1-A) of Act 14 of 
1970 it was provided as follows:— 

“An appeal from a decree or order 
of a Civil Judge where the value of 
the original suit in which. or in any 
proceeding arising out of which, the 
decree or order was made exceeded ten 
thousand rupees but was less than 
twenty thousand rupees instituted in 
the High Court before the date of com- 
mencement of the Uttar Pradesh Civil 
Laws Amendment Act, 1970. and pend- 
ing in the High Court immediately be- 
fore the said date, not being an appeal 
in which arguments have been conclud- 
ed before the said date and only judg- 
ment disposing of the appeal remains to 
‘ibe pronounced, shall stand transferred 
to the District Judge having jurisdic- 
tion who may either decide it himself 
or assign it to any Additional Judge 
subordinate to him.” 

Section 4 (1-A). though it related to 
pending appeals. also sufficiently shows 
that the Legislature was very much 
alive to the necessity of making an ex- 
press provision whenever it was intend- 
ed that pending cases shall not be 
dealt with by the Court in which they 
were pending on the date of the en- 
‘forcement of an enactment which con- 
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ferred jurisdiction on another Court, 
but shall be dealt with by such other 
Court, Had it been the intention. of 
the Legislature that. on the coming into 
force of Act XXXVII of 1972, the High 
Court shall no longer deal with or dis-- 
pose of pending revisions but they shall 
be dealt with and disposed of by Dis-- 
trict Courts an express provision in 
T behalf would certainly have been 
made. 


6. Section 25 of the Provincial 
Small Cause Courts Act, 1887 conferred 
exclusive jurisdiction on the High Court 
to revise the decrees or orders made in 
any case decided by a Court of Small 
Causes. This section was amended by 
U. P. Act XVII of 1957 which came in- 
to` force on 4-6-1957. and in place of 


the original section, the following was 
substituted:— 
“The District Judge, for the pur- 


pose of satisfying himself that a decree 
or order made in any case decided bv 
a Court of Small Causes was according 
to law, may call for the record of the 
case and pass such order with respect 
thereto as he thinks fit.” 

The said amending Act did inet contain 
any transitory provision, and related to- 
the said Section 25 only. In N, S. Dal 
Mill v. Firm Sheo Prasad, AIR 1958 
All 404 Desai and Beg JJ. dismissed the 
revision filed in the High Court under 
Section 25 on 27-7-1957 against the de- 
eree passed on 27-4-1957 holding inter 
alia that on and from 4-6-1957 onlv the 
District Judge had exclusive jurisdic- 
tion to revise the order of the Court 
of Small Causes even though it was 
passed before the Amendment Act 
came into force. A Full Bench of three 
learned Judges, including Mootham, 
C. J.. in Om Prakash v. Motilal. AIR 
1958 All 409 considered the effect of 
the Amending Act on pending revisions, 
that is. revisions filed in the High 
Court before 4-6-1957, and the correct- 
ness of the view taken in N. S. Dal 
Mills case (supra). The question refer- 
red to the Full Bench was:— 


“In what way are applications in 
revision filed in this Court under Sec- 
tion 25 of the Provincial Small Cause 
Courts Act prior to 4th June, 1957 af- 
fected by the substitution of a new Sec- . 
tion 25 for that section by the U. P. 
‘Act XVII of 1957 ?” 

This reference was occasioned by a de- 
cision of Desai. J. in Civil Revision No. 
789 of 1950 in which relying on AIR 
1958 All 404 (supra) he held that the 
‘High Court had no jurisdiction on and 
from 4-6-1957 to decide pending revi- 
sions. awaiting final hearing and direct- 
ed the revision application to be return- 
ed for presentation to the District 
Judge. The Full Bench overruled the 
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view taken by Desai J. and held that 
the High Court retained jurisdiction to 
hear applications in revisions — filed in 
the High Court under Section 26 of the 
Provincial Small Cause Courts Act 
prior to 4th June. 1957, in all cases in 
which prior to that date the Court had 
directed the record to be called for. 
The learned Chief Justice based his 
opinion partly on clause (b) of Section 
6 of the U, P. General Clauses Act 
holding that the act of calling for the 
record or issuing of notice is something 
done under the repealed section. and 
partly on the well known maxim nova 
constitution futuris formam imponere 
debet. non praeteritis—a new state of 
the law ought to affect the future. not 
the past and the principle (as expound- 
ed by him) embodied in the maxim. 
V. Bhargava J.. who agreed with the 
answer proposed by the learned Chief 
Justice. based his opinion entirely on 
the same clause (b) of Section 6 as in- 
terpreted by him. Chaturvedi, J. agreed 
with Bhargava J. The counsel for the 
applicants in the cases before us have 
placed strong reliance on the following 
observations of V. Bhargava J.:— 


“It would appear to be anomalous 
that. in a case where both the accrual 
of the right as well as the remedy or 
legal proceeding are provided in the 
same statute, both should remain un- 
affected as a result of the amending or 
repealing Act; whereas. in a case where 
the right has accrued under a statute 
which is not amended or repealed at 
all but the remedy or legal proceeding 
is under the statute which is amended 
or repealed, the remedy or legal pro- 
ceeding should be affected by the am- 
ending or repealing Act. 

It appears to me that in such a 
case. clause (b) of Section 6 of the 
U. P. General Clauses Act applies and 
preserves the continuity of the remedy 
or legal proceedings already commenced 
as being something duly done or suf- 
fered under the amended or repealed 
Act. Clause (b) of Section 6 of the 
U. P. General Clauses Act should, there- 
fore, be interpreted as covering any- 
thing duly done not only by parties 
litigating or claiming the right but also 
anything duly done by the Court be- 
fore which the remedy or legal proceed- 
ing is commenced.” 

It is argued that the above being the 
pronounced view of two learned Judges 
must be applied in the instant cases 
and, if correctly applied. question No. 1 
must be answered in favour of the 
applicants. The argument is forceful 
and weighty. j 


T. Section 6 of the U. P. Gene- 
ral Clauses Act, 1904 corresponds to 
Section 6 of the General Clauses Act, 
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1897 which is a Central Act. Both 
these sections are. practically in all res- 
pects, identical. Therefore. the view 
taken by the Supreme Court in con- 
struing the ambit and effect of Section. 
6 of the Central Act must be accepted 
to be applicable and binding in constru- 
ing Section 6 of the U. P., Act. In State 
of Punjab v. Mohar Singh Pratap Singh 
AIR 1955 SC 84 it was held, inter alia. 
as follows ’— 

“Whenever there is a repeal of an 
enactment, the consequences laid down 
in Section 6 of the General Clauses Act 
will follow unless, as the section itself 
says, a different intention appears. In 
the case of a simple repeal there is 
scarcely any room for expression of @ 
contrary opinion. But when the repeal 


is followed by fresh legislation on the 
same subject we would undoubtedly 
have to look to the provisions of the 


new Act. but only for the purpose of 
determining whether they indicate a 
different intention. 


The line of enquiry would be, not 
whether the new Act expressly keeps 
alive old rights and liabilities but whe- 
ther it manifests an intention to des- 
troy them. We cannot therefore sub- 
scribe to.the broad proposition that 
Section 6 of the General Clauses Act is 
ruled out when there is a repeal of an 
enactment followed by a fresh legisla- 
tion. Section 6 would be applicable in 
such cases also unless the new legisla- 
tion manifests an intention incomoati- 
ble with or contrary to the provisions 
of the section, Such incompatibility 
would have to be ascertained from a 
provi- 
sions of the new law and the mere ab- 
sence of a saving clause is by itself not 
material.” 

It was further observed:— 


“The provisions of Section 6 of the 

General Clauses Act will in our opin- 
ion. apply to a case of repeal even if 
there is simultaneous enactment unless: 
a contrary intention can be gathered 
from the new enactment.” 
This view was reiterated in Indra So- 
han Lal v. Custodian. Evacuee Property. 
Delhi. AIR 1956 SC 77. The same view 
was taken by a Full Bench of this 
Court in Raghuraj Singh v. Sobhaman, 
AIR 1951 All 485. Agarwala J. who 
delivered the judgment with the con- 
currence of the other two learned Jud- 
ges (Kidwai and Chandramani JJ.) ob- 
served in paragraph 10 of the judg- 
ment as follows:— 


ATA even if an enactment is 
retrospective in operation. it should not 
be given a larger retrospective effect 
than is absolutely necessary 
Even where an enactment is retrospec- 
tive, it has been held that it does not 
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necessarily affect pending cases. Under 
Section 6. General Clauses Act. 1897, 


the repeal of an enactment does not 
prima facie affect pending actions which 
are to be decided as if the repealed en- 
vactment was still in force...........cc.s0e: 

8. It has already been mention- 
ed that intrinsically there is nothing in 
‘U. P. Act XXXVII of 1972 nor in Sec- 
tion’: 115 of the Code as amended by 
‘Section 6 of the said Act from which 
lany legislative intention can be spelled 
out or gathered that the amendment in 
Section’ 115 of the Code was to operate 
with retrospective effect. It has also 
been pointed out that no provision was 
made in the Act to the effect that all 
pending revisions shall stand transfer- 
red to the District Courts concerned. 
Nor was it provided therein that the 
High Court shall transfer all such re- 
visions to the District Courts concern: 
ed. It is true that the legislature often 
inserts a saving clause or a specific 
‘provision in regard to pending cases; 
but, as has been observed by the Sup- 
dreme Court. the mere fact that the en- 
actment in question does not contain 
{any saving clause is mot decisive of the 
Jquestion as to whether the Act is to 
Joperate retrospectively so as to affect 
{pending cases as well. Although U. P. 
Act XXXVII of 1972 does not contain 
any saving clause yet. as pointed out 
earlier, there is in the Act a section 


containing “transitory provisions”, but 
that section viz.. Section 9. does not 
relate or even refer to pending revi- 


sions in the High Court. The necessity 
and utility of a saving clause in an en- 
actment which repeals any existing law 
with retrospective effect. may be al- 
most indispensable whenever the legis- 
lature mot only repeals an existing law 


but simultaneously re-enacts the law 
with necessary amendments conferring 
exclusive jurisdiction on a court and 


further provides that the re-enacted law 
shall be deemed to have been always 
in force. Whenever such a deeming 
clause is inserted in an enactment bv 
legal fiction. the re-enacted and amend- 
ed provision has to be treated as the 
only law on the subject notwithstand- 
ing the fact that in fact there did exist 
another law dealing with the same sub- 
ject, although in a different manner, 
until the repeal of such law.’ Under 
such circumstances, in the absence of a 
saving clause Section 6 of the General 
Clauses Act can be of no avail because 
by inserting the deeming clause in the 
Act, the legislature must be held to 
have expressed its intention to the con- 
trary within the meaning of Section 6. 
Section 6 of U. P. Act 37 of 1972 which 
amends Section 115 of the Code does 
mot contain any deeming clause al- 
though in Section 8 of that very Act, 
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in regard to amendments made in U. P. 
Act XIII of 1972. such deeming clauses 


have been inserted in respect of the 
amendments made in severa] sections 
of the said Act XIII of 1972. Having 


regard to all that has been said above, 
it can. in my opinion. be unhesitatingly 
concluded that the amendment in Sec- 
tion 115 of the Code by Section 6 of 
Act XXXVII of 1972 has no retrospec- 
tive operation so as to affect revisions 
which have been filed in this Court prior 
to 20th September. 1972; whether in 
such revisions record had been sent for 
or not and whether notice to the oppo- 
site parties was issued or not. 


9. Reference has already been 
made to the Full Bench decision of this 
Court in AIR 1958 All 409 (supra) which 
dealt with a somewhat similar situation 
arising as a result of U. P. Act XVII 
of 1957 by which the jurisdiction of 
the High Court under Section 25 of the 
Provincial Small Cause Courts Act was 
abolished and exclusive jurisdiction was 
conferred on the District Courts. That 
case dealt with pending revisions under 
Section 25 of the Provincial Small 
Cause Courts Act. It is not for ‘us to 
say whether the question referred to 
the Full Bench was correctly answered 
or not, but at the same time it may be 
mentioned that it is not wholly correct 
to say that a provision for a revision, 
whether under Section 25 of the Pro- 
vincial Small Cause Courts Act or 
under Section 115 of the Code, does not 
create any legal or vested right at all 
in a litigant. It is not necessary in this 
case to examine in detail the basic and 
essential distinction between a revision 
and an appeal. Assuming, however, 
that the right to file an application in 
revision is not “a vested right” like 
that of a right of an appeal. the ques- 
tion still remains as to whether the 
law which provides for a revision does 
merely confer jurisdiction and powers 
on the court concerned to revise the 
decree, order or decision of the court 
below. or it also confers a correspond- 
ing right to a litigant to apply to the 
court, invoking thereby the aid and 
assistance of the court for removing his 
grievance, real or supposed, against the 
decree, order or decision of the court 
below. If the provision for revision in 
any enactment or law also confers even 
if by necessary implication, such a 
right on a litigant. it will not be right 
to say that in respect of a revision a 
litigant has no legal right. 


10. Although the 
jurisdiction and powers under Section 
115 of the Code is discretionary (this 
was not disputed at the Bar). the Court 
has to act judicially as a Court and not 
arbitrarily. Therefore. an application. 
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a 
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in revision duly filed by a litigant must 
necessarily be dealt with judicially and 
disposed of by a judicial order. In my 
opinion. the Court cannot refuse to 
entertain a revision on the ground that 
a litigant has no right to file a revision, 
mor can the Court refuse to hear the 
applicant or the opposite party who 
has appeared on being served with 
notice under the orders of the Court. 
The provision for filing a revision with- 
in the period prescribed under the Li- 
mitation Act. 1963 and the provision 
for payment of court fees on a revision 
application in the Court Fees Act, also, 
to my mind, positively imply that a 
litigant has a right to invoke the exer- 
aise of jurisdiction and power of the 
Court. Although the jurisdiction and 
power to revise may be supervisory in 
mature, yet revisions may. not unoften, 
vitally affect litigants. Take for inst- 
ance the case where an issue in respect 
of the plea of limitation or an issue in 
respect of the plea of res judicata has 
been decided as a preliminary issue in 
a suit. can it be disputed that the find- 
ing of the trial Court on such issue 
must necessarily affect either the plain- 
tiff or the defendant adversely. If this 
cannot be disputed, I fail to see how 
can a Court of revision acting judicially 
refuse to entertain an application in 
revision under Section 115 of the Code 
against any such finding when no appeal! 
lies to the Court against such finding, 
‘Perhaps it will not be out of place to 
mention here that even Article 226 of 
the Constitution does not in terms con- 
tain any provision for filing a petition 
in the High Court. nor in terms does it 
confer any right on an aggrieved citi- 
zen to file a petition invoking the aid 
of the High Court under the said Arti- 
cle. Yet unquestionably, Article 226 is 
re- 
medy to a citizen. To my mind, when- 
ever statutes contain provisions like 


JArticle 226 of the Constitution or Sec- 


tion 115 of the Code 
are essentially intended 


such provisions 
to afford re- 


Imedy to an aggrieved litigant on speci- 


fied grounds or under specified circum- 


{stances although the actual granting of 
relief may have been left largely in the 


judicial discretion of the Court or 





Courts concerned. 


11. The view which I have ex- 
pressed in regard to revisions finds 
support from the decision of the Sup- 
reme Court in Shankar Ramchandra 
‘Abhyankar v. Krishnaji Dattatraya 
Bapat, AIR 1970 SC 1 in which it was 
observed that in certain respects a civil 
revision petition can be considered 
be en appropriate form of appeal and 
that :— 

“Now when the aid of the High 
Court is invoked on the revisional side 
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it is done because it is a superior court 
and it can interfere for the purpose of 
rectifying the error of the Court below. 
Section 115 of the Code of Civil Proce- 
dure circumscribes the limit of that 
jurisdiction but the jurisdiction which 
is being exercised is a part of the gene- 


ral appellate jurisdiction of the High 
Court as a superior Court. It is only 
one of the modes of exercising power 


conferred by the Statute; basically and 
fundamentally it is the appellate juris- 
diction of the Court which is being in- 
voked and exercised in a wider and 
larger sense.” 


In this case. the Supreme Court refer- 
red with approval to the observations 
made by the Privy Council in Nagendra 
Nath Dey v. Suresh Chandra Dey. AIR 
1932 PC 165 at p. 167 and Raja Raje- 
shwara Setupati Avergal v. Kamid 
Rowthen. AIR 1926 PC 22. A Division 
Bench of this Court in Hariram v. De- 
puty Director, 1971 All WR (HC) 108 
observed, relying on the decision of the 
Supreme Court in AIR 1970 SC 1 
(supra), that if a revision is filed with- 
in time, the suit or proceeding should 
broadly speaking be deemed to conti- 
nue until the revision is decided. The 
‘Bench further observed that a revision 
may be considered to be an appropriate 
form of appeal from the judgment in a 
suit of Small Causes nature, The ob- 
servations made with reference to revi- 
sions against judgments or decrees of 
Small Cause Courts can also be appro- 


priately applied to revisions under Sec- 
tion 115 of the Code. I am. therefore, 
firmly of opinion that once a litigant 


has filed an application in revision in 
the High Court, the revision must be 
deemed to be pending irrespective of 
the question as to whether the record 
has been sent for in the case or notice 
has been issued to the opposite parties. 
All such revisions. I am of further 
opinion, remain unaffected by the am- 
endment made in Section 115 of. the 
Code by Section 6 of U. P., Act XXXVII 
of 1972. 


12. Section 24 of the Code. inter 
alia. empowers the High Court to trans- 
fer any suit. appeal or other proceed- 
ing pending before it. for trial or dis- 
posal to any Court subordinate to it 
and competent to try or dispose of the 


same. But Section 24 does not pro- 
vide for wholesale transfer of suits, 
appeals or other proceedings. The 


power of transferring cases has to be 
exercised, ordinarily. in respect of and 
with reference to individual cases. 
Under this section, it is not obligatory 
upon the High Court to transfer any 
suit, appeal or other proceedings (the 
word “proceeding”, in my opinion, 
would also include a revision). In the 
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absence of any specific or mandatory 
provision of law. which is not to be 
found in U, P., Act XXXVII of 1972; 
the High Court, in my opinion, cannot 
resort to Section 24 of the Code for 
transferring all the pending revisions 
to the District Courts. whether the re- 
cord in such revisions has been sent 
for or whether notice to the opposite 
parties has been issued or not. 


13. The view, which I have ex- 
pressed hereinabove also finds support 
from the observations made by Satish 
Chandra, J. in Gauri Shankar v. S. N: 
Tewari, 1968 All LJ 933 at p. 938 (FB). 


14. Coming now to the second 
question. there is little room for doubt 
on the plain and clear language of Sec- 
tion 115 of the Code, as now amended, 
that no revision shall lie at all, either 
in the High Court or in the District 
Court. The jurisdiction and powers of 
the High Court under the amended Sec- 
tion are confined only to cases “arising 
out of original suits of the value of 
twenty thousand rupees and above”: 
As far as the District Courts are con- 
cerned, the words “in any other case” 
are no doubt capable of being construed 
comprehensively so as to include any 
case other than a case in which the 
order sought to be revised arises out 
of an original suit of the value of 
twenty thousand rupees and above; but, 
even. so construed. the subsequent 
words “subordinate to such Dis- 
trict Court”? in the section clearly ex- 
clude orders passed by District Judges 
or Officers exercising powers of District 
Judge. Question No, 2, thus. must be 
answered in the negative. 


15. The third question poses a 
queer conundrum. As already shown 
above, no revision would lie in the 
High Court in cases arising out of any 
proceeding other than an original suit 
of which the valuation is rupees twenty 
thousand or more. The jurisdiction and 
powers of the District Courts, however, 
apparently seem to be completely un- 
limited and unfettered in cases where 
the order sought to be revised does not 
arise out of an original suit, but arises 
out of any other proceeding. irrespec- 
tive of the valuation, subject-matter or 
nature of such proceeding, No doubt 
such would be the position if the words 
“in any other case” are construed com- 
prehensively as already indicated above. 
But then a somewhat strange result 
will follow—while the High Court, the 
highest Court in the State would pos- 
sess a very. very limited and restricted 
revisional power under Section 115 of 
the Code, the District Court, which is 
subordinate to the High Court, will 
exercise revisional jurisdiction and 
powers under the same section over 
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the whole revision filed absolutely. ex- 
cepting, if I may use that expression, 
the revisional enclave of the High 
Court. I am not prepared to think or 
accept that such was the intention of 
the Legislature, If. however such a 
result must necessarily follow upon a 
proper and legitimate construction of 
the amended section, the Court can do 
nothing about it. It may be a case of 
lacuna or casus omissus in the legisla- 


tion; but if that be so, it is for the 
Legislature to consider and do the 
needful. 

16. But the point for considera- 


tion still remains whether the words “in 
any other case” must need be given 
such wide meaning. In my opinion, 
such wide interpretation need not ne- 
eessarily be given. The words “in any: 
‘other case”, in the context. only refer 
to and have been used in contradistinc-|: 
tion to the preceding words “in cases 
arising out of original suits”. There- 


fore. it can be reasonably held. without 
doing any violence to the language of 
the amended Section 115 of the Code, 
that the words “in any other case” refer]: 
to and mean a case arising out of an 
original suit of which the valuation is 
below twenty thousand rupees. Such an 
interpretation would also lead to queer 


and, may be. undesirable results. be- 
cause under various laws and statutes 
judicial proceedings other than suits 


lie in and have to be dealt with by the 
‘civil courts. but in- respect of and over 
such proceedings there will be no 
supervisory control by way of revision 
under the section. But, to my mind. 
that would be, again if I may use the 
expression, “the lesser evil”, and I 
would prefer it to the other, 


17. As a result of the above dis- 
cussion, the questions referred to us 
must be answered as follows:— 

Question No. 1: All revisions filed 
in the High Court under Section 115 of 
the Code of Civil Procedure prior to 
September 20. 1972, when U. P. Act 37 
of 1972 came into force. shall continue 
to lie and be dealt with by the High | 
Court in the same manner as before. 
‘That is to say. such revisions remain 
and shall remain unaffected by the am-- 
endment. whether any order therein 
calling for the record or directing 
notice to issue to the opposite parties: 
has been passed or not. 


Question No. 2: 
Question No. 3: 


sh all. 
shall 


No revision 
Jie. 
No revision 
lie. 


18. The cases may be listed be-- 
fore the appropriate Bench with these 
answers. 
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SATISH CHANDRA, J.:— 19. I sections — Apply only to succession 
„agree, under Act and not under other enact- 
P. N. BAKSHI, J.:— 20. I agree. ments — (X-Ref:— U. P. Zamindari 


Revision answered accordingly. 
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G. C. MATHUR AND HARI 
SWARUP, JJ. 


Jamuna Dass, Appellant v. Board 
‘of Revenue and others. Respondents. 

Special Appeal No. 135 of 1966. D/- 
"13-4-1973. against Judgment and Order 
of S. N. Singh. J.. D/- 28-2-1966. 


Index Note:— (A) Constitution of 
India, Article 226 — Erroneous conces_ 
sion of law as to maintainability of 
petition by netitioner’s counsel — Whe- 
ther bindmg in writ appeal — (X- 
Ref :— Civil P. C. (1908), 0. 3, R. 4). ! 

Brief Note:— (A) Where an objec- 
tion as to maintainability of a single 
writ petition against a common judg- 
ment in two suits was raised for the 
first time at the hearing and the peti- 
tioner’s counsel having no opportunity 
to take instructions from the petitioner 
‘made an erroneous concession of law 
about the maintainability of the petition 
by confining the petition to one of the 
suits only. the concession was held not 
binding on him in the writ appeal and 
he was permitted to press his appeal in 
regard to both the suits. (Para 6) 


Index Note :— (B) Civil P. C. (1908); 

O. 41, R. 2 — Permission to raise addi- 
tional groumd in special appeal — (X- 
Ref:— Constitution of India, Art, 226). 
Brief Note:— (B) Where the peti- 
tioner had not taken a specific ground 
that the finding of fact of the Board of 
‘Revenue in second appeal was not sup- 
‘ported by any evidence either in the 
grounds of the writ petition or in the 
grounds of special appeal. the Court re- 
fused to allow the petitioner to raise it 
as an additional ground as the question 
could be reagitated when the Board of 
‘Revenue would rehear the second ap- 
peal. (Para 7) 
Index Note:— (C) U. P. Zamindari 
Abolition wmd Land Reforms Act (i of 
1951), Sections 174 and 175 — Succes- 
sion — Undivided share of sister in 
Bhumidhari and sirdari plots —Brother’s 
son and not brother’s widow is heir and 
sueceeds to her share on her death — 
Property does not pass by survivorship 
to co-tenure-holders under Section 175._ 
(Paras 8, 11} 

Index Note:— (D) Hindu Succession 
Act (1956), Sections 25 and 27 — Dis- 
qualification of murderer to succeed — 
Principles cf Hindu Law enunciated in 
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Abolition and Land Reforms Act 
1951), Section 174). 


Brief Note:— (D) The rule that a 
murderer and anyone claiming through 
him is excluded from succeeding to the 
estate of the victim which is based on 
justice. equity and good conscience is 
not applicable where the succession is 
not to the estate of the victim of mur- 
der but to the estate of a person in- 
heriting from the murdered person. 
Further, where the succession is govern- 
ed by the provisions of Zamindari Abo- 
lition. Act, the law of succession laid 
down therein cannot be altered or 
changed by any rule or principles not 
contained in the statute itself. Rules of 
equity. justice and good conscience are 
applicable when the matter is not gov- 
erned by statutory provisions. AIR 
1924 PC 209, Ref. (Para 10) 
Cases Referred: Chronological Paras 
1968 All LJ 210 = ILR (1967) 2 

All 882 (FB), Mall Singh v. 

Laksha Kumari Khaitan 6 
AIR 1955 SC 566 = (1955) 2 SCR 

270, Anil Behari Ghosh v. Latika 

Bala Dassi 7 
AIR 1924 PC 209 = 51 Ind App 

368, Kenchaya Kom Sanyallappa 

Hosmani v. Girimalappa Chan- 

nappa Samasagar 10 

V. K. S. Chaudhary, for Appellant: 
K. B. Garg, Standing Counsel, for Res- 
pondents, 

G. C. MATHUR, J.:— The relation- 
ship between the parties appears from 
the following pedigree table: 

(Table on next page) 


il of 


2. Tulsi owned some ‘Sir’ and 
Khud-Kasht land and some tenancy 
land. Upon his death his three sons 


Nathu Ram. Tega Lal and Budha in- 
herited these each getting a one third 
share therein. In 1949 Tega Lal. Budha 
and Smt. Sita were murdered. Tega 
Lal’s one third share was inherited by 
his widow Smt. Bhagwati. Upon the 
death of Nathu Ram his one third share 
was inherited by his son Jamuna. The 
dispute relates to the one third share of 
Budha. 

3. The ‘Sir’ and ‘Khud-Kast’ land 
as well as the tenancy land. however, 
remained joint. Upon the abolition of 
Zamindari the ‘Sir’ and ‘Khud-Kast’ be- 
came Bhumidhari and the tenancy be- 
came ‘sirdari’. Jumuna filed two suits 
under Section 176 of the U. P, Zamin- 
dari Abolition and Land Reforms Act 
for partition of the joint holdings. One 
suit was in respect of the Bhumidhari 
holdings and the other was in respect 
of the ‘sirdari’ holdings. Jamuna claim- 
ed a two third share in both the hold- 
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Nathu Ram Tega Lal Budha Smt. Sita Smt. Kamla 


Jamuna = Smt. Bhagwati. 


ings. The suit was resisted by Smt. 
Bhagwati the widow of Tega Lal. She 
set up a case that Nathu Ram father of 
Jamuna had murdered Tega Lal, Budha 
and Smt, Sita and, therefore. he and 
his son Jamuna were disqualified from 
inheriting the share of Budha. She as- 
serted that Jamuna’s share was only 
one third which he had inherited from 
Nathu Ram. The two suits were con- 
nected and tried together. All the courts 
below have proceeded on the basis that 
upon the murder of Budha in 1949 his 
one third share went to his sister Smt. 
Kamla. Smt. Kamla died in 1954. The 
trial Court held that it was not proved 
that Nathu Ram had murdered Budha 
and, therefore, Nathu Ram or Jamuna 
were not disqualified from inheritance. 
It further held that on the death of 
Smt. Kamla. Jamuna being the brother’s 
son of the last male holder Budha. suc- 
ceeded to her. Thus Jamuna was en- 
titled to two third share. The trial 
Court accordingly decreed the guits for 
a two third share. Against the judg- 
ments and decrees of the trial Court, 
Smt. Bhagwati preferred appeals. The 
Additional Commissioner upheld all the 
findings of the trial Court and dismis- 
sed the appeals. 


4. Smt. Bhagwati then preferred 
two second appeals before the Board of 
Revenue. The Board held that Nathu 
Ram had committed the murder of 
Budha. Tega Lal and Smt, Sita. It fur- 
ther held that on the death of Smt. 
Kamla her share in the Bhumidhari 
plots as well as the Sirdari plots would 
have devolved upon Jamuna but for the 
fact that Jamuna was disqualified from 
succession under Hindu Jaw as he had 
succeeded, Nathu Ram who was a mur- 
derer. The Board of Revenue was of 
the view that the tenancy law was sub- 
ject to the general provisions of the 
Hindu Law unless there was any specific 
provision to the contrary. It further 
held that the share of Smt. Kamla 
devolved upon Smt. Bhagwati and. there- 
fore, Smt. Bhagwati was entitled to a 
two third share. The Board according- 
ly allowed both the appeals and modi- 
fied the judgments and decrees of the 
trial and appellate Court and decreed 
the suits only for a one third share. 
Against the judgment of the Board of 
Revenue a writ petition was filed by 
Jamuna, 


5. At the hearing of the writ 
petition a preliminary objection was 
raised on behalf of Smt. Bhagwati that 


one writ petition was not maintainable 
against the judgment of the Board of 
Revenue in two suits. Upon this, learn- 
ed counsel for Jamuna made a state- 
ment that he pressed the writ petition. 
only in respect of the Bhumidhari plots: 
and not in respect of the Sirdari plots. 
The writ petition was accordingly con- 
fined to Bhumidhari plots. The learned 
Single Judge proceeded on the assump- 
tion that Smt. Kamla acquired Budha’s. 
one third share after his death in her 
own right and not by succession. He 
accordingly held that upon the death of 
Smt. Kamla, the succession would be 
governed by Section 174 of the U, P. 
Zaminderi Abolition and Land Reforms. 
Act and that neither Smt. Bhagwati nor 
Jamuna were the heirs of Kamla under 
that section. He further held that since 
Smt. Kamla died heirless her share 
would go in equal shares to the co- 
tenure-holders, namely, Jamuna and 
Smt. Bhagwati. On this basis, Jamuna 
and Smt. Bhagwati were held entitled 
to a half share each. The learned Single 
Judge in this view allowed the writ 
petition, quashed the judgment of the 
Board of Revenue so far as Bhumidhari 
plots were concerned and directed the 
Board to decide the appeal relating to 
Bhumidhari rights in the light of his 
decision. Against the judgment of the 
learned Single Judge Jamuna has pre- 
ferred this appeal. 


6. Before considering the merits. 
of the appeal, we would like to dis- 
pose of two preliminary points. One of 


‘the grounds raised in appeal is that the 


statement of Jamuna’s counsel at the 
hearing of the writ petition that he did 
not press the claim in respect of the 
‘sirdari’ plots was made without autho- 
rity and was prejudicial to the interest 
of the appellant, The learned counsel 
for the appellant submitted that one 
writ petition was maintainable against 
the common judgment of the Board of 
Revenue in the two second appeals and. 
therefore. the erroneous concession of 
law made by the appellant’s counsel at 
the hearing of the writ petition. should 
not be held binding on the appellant. 
In view of the decision of a Full Bench 
of this Court in Mall Singh v. Smt. 
Laksha Kumari Khaitan, 1968 All LJ 
910 (FB), one writ petition was main- 
tainable against the judgment of the 
Board of Revenue in the two suits. In 
the counter affidavit filed to the writ 
petition, no objection as to the main- 
tainability of one writ petition was 
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raised. The objection was raised for 
the first time at the hearing of the writ 
petition. At that stage the learned 
counsel for the appellant, without tak- 
ing any instructions from the appel- 
lant. made a statement that he did not 
press the writ petition in respect of the 
‘Sirdari’ rights.. This statement was 
made on the erroneous view of the law 
that one writ petition was not main- 
tainable in respect of the judgment in 
the two suits. Since no objection had 
been raised in the counter affidavit. the 
learned counsel for the appellant 
had no opportunity of contacting 
his client and obtaining his instruc- 
tions as to whether he would pay 
one more set of Court fee and if not in 
respect of which property he would 
elect to press the writ petition, In these 
circumstances. we are of opinion that 
the erroneous concession made by the 
learned counsel for ihe appellant should 
not he held binding on ‘the appellant. 
We have accordingly permitted the 
learned counsel for the appellant to 
press this appeal in respect of the suit 
a, division of the ‘Sidari’ holding as 
well. 


7. An application has been filed 
under O. 41, R. 2 of the Code of Civil 
Procedure by the appellant for permis- 
sion to add additional grounds to the 
memorandum of special appeal. The 
main ground sought to be added is that 
the Board of Revenue has erred in 
holding that Nathu Ram had murdered 
Budha as there was no evidence to sup- 
port such a finding. Before the trial 
Court a copy of the judgment of the 
Court of Session where Nathu Ram was 
tried for the murder of Tega Lal. Budha 
and Smt. Sita, and was convicted for 
the same and sentenced to death. was 
filed. Apart from this no other evi- 
dence was led in support of Smt. Bhag- 
watis assertion that Nathu Ram had 
murdered these persons, Relying upon 
the decision of the Supreme Court in 
Anil Behari Ghosh v. Smt. Latika Bala 
Dassi, AIR 1955 SC 566, the trial Court 
held that the judgment of the criminal 
court was not relevant to establish the 
fact that Nathu Ram had murdered his 
brothers and sisters. Since there was 
no other evidence on the question. the 
trial Court held that it was not proved 
that Nathu Ram had committed the 
murders. The Additional Commissioner, 
for the same reasons. also held that 
Nathu Ram could not be held to be a 
murderer. The Board of Revenue. how- 
ever, reversed this finding. It has re- 
ferred to the judgment of the Criminal 
Court but has not referred to the de- 
cision of the Supreme Court. It has 
based its finding merely on the fact that 
in her written statement Smt. Bhagwati 
had asserted that Nathu Ram had mur- 
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dered Tega Lal, Budha and Smt, Sita 
and that there was no denial of this 
assertion by Jamuna. In the writ peti- 
tion. no specific ground was raised re- 
garding the finding of the Board of Re- 
venue that Nathu Ram was the mur- 
derer of Tega Lal, Budha and Smt. Sita. 
The learned Single Judge has not re- 
ferred at all to the question of the 
murder or its effect on the rights of 
the parties. He has based his decision 
entirely on the assumption, which in 
our opinion is not justified that under 
Section 174 neither Jamuna nor Smt. 
Bhagwati were the heirs of Smt. Kamla.' 
In the grounds of appeal also no ground 
has been raised regarding this question! 
apparently for the reason that the! 
learned Single Judge has not based his 

decision on the finding of the Board of. 
Revenue. We do not consider it neces-{ 
sary to allow the appellant to raise this 
further question as in our opinion the 
question can be reagitated. if necessary, 
before the Board of Revenue when the' 
second appeals are re-heard, 


8. We now come to the merits of 
the appeal. The learned Single Judge 
has proceeded on the assumption that 
Smt. Kamla had acquired the one third 
share of Budha in her own right by 
prescription, We have gone through 
the judgments of the revenue Courts 
and we do not find anything there to 
justify this assumption. The learned 
Single Judge has further held that suc- 
cession to Smt. Kamla would he govern- 
ed by Section 174 of the U. P. Zamin- 
dari Abolition and Land Reforms Act 
and that under this section neither Smt. 
Bhagwati nor Jamuna .are heirs of Smt. 
Kamla, The learned Single Judge is not 
right in holding that Jamuna is not an 
heir of Smt. Kamla under Section 174. 
Under Section 174 brother’s son is an 
heir and Jamuna being a brother’s sont 
of Kamla would be the heir under Sec- 
tion 174. That being so, the further 
view of the learned Single Judge that 
Smt. Kamla died without leaving any 
heir and, therefore. the two co-tenure 
holders namely Smt. Bhagwati and 
Jamuna would succeed to Smt, Kamla’s 
share by survivorship under Section 175, 
is also erroneous. For these reasons, the 
judgment of the learned Single Judge 
cannot be sustained. 


9. We have carefully examined 
the judgment of the Board of Revenue 
and we find that it suffers from mani- 
fest errors of law. 

10. According to the Board. suc- 
cession opened both to the Bhumidhari 
and Sirdari rights on the death of Smt. 
Kamla in 1954, that normally Jamune 
her brother’s son. would have succeed- 
ed to her but that Jamuna was dis- 
qualified from succession as he was the 
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son of a murderer. It has relied upon 
the decision of the Privy Council in 
Kenchaya Kom Sanyallappa Hesmani v. 
Girimalappa Channappa Samasagar, AIR 
1924 PC 209 which lays down that a 
murderer and anyone claiming through 
him, is excluded from succeeding to the 
-estate of the victim. The Privy Coun- 
cil based this rule on the principles of 
equity. justice and good conscience. In 
Jour opinion: this rule is not applicable 
to the present case. In the first place, 
succession in the present case. is not to 
the estate of Budha. the victim of the 
‘murder but to the estate of Smt. Kamla. 
The rule cannot apply to succession to 
the estate of Smt. Kamla. In the se- 
cond place. succession is governed by 
the statutory provisions contained in the 
U. P. Zamindari Abolition and Land 
‘Reforms Act and the law of succession 
‘laid down therein cannot be altered or 
changed by any rule or principles not 
‘contained in the Statute itself. When 
the legislature laid down a particular 
line of succession and did not provide 
for the exclusion of any one in that 
line on any ground. then it-is not per- 
missible to engraft exceptions or ex- 
;clusions on the ground of equity. jus- 
tice or good conscience. Rules of equity, 
justice and good conscience are applic- 
able when the matter is not governed 
{by statutory provisions. The Board has 
observed that the principles of Hindu 
Law as enunciated in Sections 25 and 
27 of the Hindu Succession Act. 1956 
apply to succession under the U. P. 
Zamindari Abolition and Land Reforms 
Act. This is not correct. The provi- 
sions of Sections 25 and 27 apply only 
to succession under the Hindu Succes- 
sion Act and not to succession under 
other enactments. Further, the Hindu 
Succession Act which was enacted in 
1956, was not even in existence in 1954 
when succession in the present case 
|opened. 


11. The Board committed another 
(ments error of law when it said that 
the property of Smt. Kamla would 
devolve on Smt, Bhagwati as Jamuna 
was disqualified. Even in the absence 
Jamuna, Smt. Bhagwati could not suc- 
ceed to the property of Smt. Kamla. 
Smt. Bhagwati is the widow of Smt. 
Kamla’s brother and under no provision 
of the U. P. Zamindari Abolition and 
Land Reforms Act is she an heir of Smt. 
Kamla, 


12. The appeal is accordingly al- 
lowed, the judgment of the learned 
Single Judge is modified and the judg- 
ment of the Board allowing the two se- 
cond appeals is quashed. The Board 
will after giving the parties a fresh op- 
portunity of being heard. decide the se- 
-cond appeals in accordance with law and 
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in the light of the observations made in 
this judgment. The parties will bear 
their own costs of this appeal. 


Appeal allowed. 
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SATISH CHANDRA AND P. N. 

` BAKSHI. JJ. 

Srimati Munia, Appellant v. Board 
of Revenue U. P. at Allahabad and 
others. Respondents. 

Special Appeal No. 1035 of 1968, D/- 
5-4-1973, against order of G. C. Mathur, 
S. J.. D/- 10-11-1968. 

Index Note :—-*(A) U. P. Zamindari 
‘Abolition and Land Reforms Act (1 of 
1951). Section 209 (2) — Inserted by 
U. P. Land Laws (Amendment) Act — 
Amendment is not retrospective so as to 
affect pending suits — (X-Ref:— Inter- 
pretation of Statutes. — Retrospective 
operation). 

i Brief Note:— (A) The right to sue 
as well as a right of appeal is a sub- 
stantive right. Any law which impairs 
or imperils this right or puts more one- 
rous and stringent condition is not refer- 
able to a matter of procedure and is 
not retrospective unless the Legislature 
says sọ either expressly or by necessary 
intendment. The amendmènt of Sec- 
tion 209 reauiring the impleadment of 
the State Government as a necessary 
party to a suit under Section 209 (1) (a) 
places a, fetter or onerous condition on 
the right tno sue as it existed when the 
suit was brought and would not be a 
matter of procedure. 1967 RD 413 (All) 
(FB), Foll; AIR 1960 SC 980 and AIR 
1957 SC 540. Rel, on. (Paras 11, 14) 


{Cases Referred: ` Chronological 
1967 All WR (HC) 678 = 1967 RD 
' 413 (FB), Ram Baksh v. Board 
of Revenue 13 
AIR 1960 SC 980 = (1960) 3 SCR 
640. State of Bombay v. Supreme 


Paras 


General Films Exchange Lid, 9 
AIR 1957 SC 540 = 1957 SCR 488, 
Garikapati Veeraya v. S, Chau- 
dhry 7 
AIR. 1953 SC 221 = 1953 SCR 987, 
Hosain Kasam Dada (India) Ltd. 
v. State of M. P. 8 
AIR 1944 Cal 163 = 78 Cal LJ 48, 
G. C. Ghosh v. Abdul Majid 13 
AIR 1927 PC 242 = 54 Ind App 
421, Delhi Cloth & General 
Mills Co. Ltd. v. Income-tax 
Commr. 9 
G. N. Verma. for Appellant: G. P. 


Bhargava, A. N. Bhargava, R. C. Misra, 
H. P, Dubey and Standing Counsel, for 
Respondents. 
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SATISH CHANDRA, J.:— This is 
a plaintiff's special appeal, It arises out 
‘of a suit for ejectment under Sec, 209, 
U. P. Zamindari Abolition Act. 

2. The plaintiffs case is that her 
husband was suffering from cancer. He 
finvited his relations Madho and Sukhdeo, 
respondents, to come and help him in 
cultivation of his land. After the plain- 
tiffs husband died, these respondents 
continued to cultivate and manage the 
land on behalf of the plaintiff. Later, 
they turned dishonest and with a view 
to deprive the plaintiff of her property, 
they instituted a suit (No, 71 of 1956) 
for an injunction against the plaintiff, 
fn, the Civil Court. The suit was carri- 
ed to the High Court in appeal. The 
High Court on 1-8-1961 dismissed the 
suit. on the finding that the respon- 
dents were merely managers and were 
fin possession as licensees on behalf of 
the plaintiff, They had no right or 
title to the land in dispute. 

3. During the pendency of this 
suit, the plaintiff instituted the present 
suit on 10th October, 1957. for the 
ejectment of the respondents under 
Section 209 of the Zamindari Abolition 


‘Act. The respondents contested the 
suit. In view of the pleadings of the 
parties, the trial court framed issues 
on 30th November, 1957. One of the 


issues was whether the suit was liable 
to be stayed under Section 10, Civil 
P. C. The trial Court decided this issue 
fn favour of the defendants and stayed 
the hearing of the suit till the disposal 
of the earlier suit for an injunction. 

4. After the dismissal of the suit 
for injunction on 1-8-1961. the hearing 
of the present suit commenced. While 
fhe suit was pending in the trial Court, 
the U. P. Land Laws (Amendment) Act 
No. 21 of 1962 came into force on 13th 
December, 1962, Section 9 of this Am- 
ending Act introduced the following sub= 
section (2) to Section 209 :— 

“(2) To every suit relating to a land 
referred to in clause (a) of sub-sec. (1) 
the State Government shall be implead-~ 
ed as necessary party.” 
fn view of this provision. the defendants 
on April 3, 1963, with the leave of the 
Court. amended their written statement. 
They pleaded that the suit was bad for 
failure to imnlead the State of U. P and 
Gaon Sabha as parties. On the basis of 
this plea, the trial Caurt framed an ad- 
ditional issue No. 7: “Whether the 
suit was defective on account of non- 
fioinder of the U. P, State and Gaon 
Sabha as parties.” 


5. The plaintiff, however. did not 
apply for impleading the State of U, P. 
or Gaon Sabha as parties. 

„~ ._6 The trial Court held that the 
defendants’ plea on the merits of the 
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case was barred by res judicata. In 
view of the decision in the previous in- 
junction suit, the defendants had no 
case on the merits. On issue No. 7, it 
was held that the amendment requiring 
that the State Government shall be im- 
pleaded as a party to such a suit was 
mandatory and retrospective. It applied 
to pending suits. The plaintiff did not 
implead the State Government in spite 
of a specific plea and issue on the point. 
The suit was hence not maintainable and 
was dismissed. This view was upheld in 
appeal as well as in second appeal by 
the Board of Revenue. Aggrieved, the 
plaintiff instituted a writ petition in this 


Court. A learned Single Judge held 
that the amendment related to proce- 
dure. It was retrospective and applied 


to pending suits. The plaintiff not hav- 
ing impleaded the State Government the 
suit was liable to be dismissed for failure 
to implead a necessary party. On this 
view, the writ petition was dismissed. 
Aggrieved, the plaintiff has come up in 
appeal, 

T: The question that requires 
consideration relates to the nature and 
right of a person to sue and the impact 
upon such right of the amendment made 
to Section 209 by requiring that the 
State Government is a necessary party 
to such a suit.. In Garikapati Veeraya 
v. S. Choudhry, (AIR 1957 SC 540), the 
Supreme Court laid down the following 
principles :— 

_ 1. The legal pursuit of a remedy. 
suit, appeal and second appeal are real- 
ly but steps in a series of proceedings 
all connected by an intrinsic unity and 
are to be regarded as one legal proceed- 
ing. 

2. The right of appeal is not a mere 
matter of procedure but is a substantive 
right. 
' 3. The institution of the suit carries 
with it the implication that all rights of 
appeal then, in force are preserved to 
the parties thereto till the rest of the 
eareer of the suit. 

4, The right of appeal is a vested 
right and such a right to enter the su- 
perior Court accrues to the litigant and 
exists as on and from the date the lis 
commences and although it may be ac- 
tually exercised when the adverse judg- 
ment is pronounced such right is to be 
governed by the law prevailing at the 
date of the institution of the suit or 
proceeding and not by the law that pre- 
vails at the date of its decision or at 
the date of the filing of the appeal. 


5. This vested right of- appeal can 
be taken away by a subsequent enact- 
ment. if it so provides expressly or by 
mecessary intendment and not otherwise. 
In that case, on the date of the institu- 
tion of the suit. the law provided a right 
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of appeal to the Federal Court if the valua- 
tion of the suit was above Rs. 10,000/-. By 
the time an appeal came to be filed in the 
Supreme Court (which had by then replaced 
the Federal Court), the valuation for pur- 
poses of appeal was raised to Rs. 20,000/-. 
There was nothing in the law making this 
change in valuation either expressly or by 
necessary intendment, retrospective. The 
Supreme Court held that the raising of the 
valuation impaired the right of appeal or 
placed a more stringent condition upon it. 
The true principle is; where a right of ap- 
peal is impaired or imperilled or more onerous 
or stringent condition is put upon the right 
of appeal, the impairment, peril, or the im- 
position of stringent condition is not re- 
trospective unless the Legislature says so ex- 
pressly or by necessary intendment. 


8. The Supreme Court decision in 
Hossain Kasam Dada Ltd. v. State of 
Madhya Pradesh, (AIR 1953 SC 221) is 
material. In that case, assessment proceed- 
ings commenced in 1947. At that time, Sec- 
tion 22 (1) of the Central Provinces and 
Berar Sales Tax Act, 1947, provided that 
no appeal against the order of assessment 
should be entertained unless it was shown 
that such amount of tax as the appellant 
might admit to be due from him had been 
paid. The Act was amended on 25th Novem- 
ber, 1949, and Section 22 (1), as amended, 
provided that no appeal should be admitted 
unless such appeal was accompanied by satis- 
factory proof of payment of tax in respect 
of which the appeal had been preferred. In 
that case, the appeal was filed after the 
amendment. The Supreme Court held that 
the appellant had a vested right of appeal 
when the proceedings were initiated and his 
right was governed by the law as it stood 
then. Jt was further held that the amend- 
ment of 1950 could not be as a mere altera- 
tion in procedure or an alteration regulating 
the exercise of the right of appeal; it whittled 
down the right itself and that it had no 
retrospective effect, as the amended Act of 
1950 did not expressly or by necessary intend~ 
ment give it retrospective effect. 


9. This decision was re-affirmed by 
the Supreme Court in State of Bombay v. 
M/s. Supreme General Films Exchange Ltd., 
(AIR 1960 SC 980). It was observed that 
this decision proceeded on the principle that 
impairment of the right of appeal by imposi- 
tion of an onerous condition is not a matter 
of procedure. In this case; the Supreme 
Court approved the Privy Council decision in 
Delhi Cloth and General Mills Co. Ltd. v. 
Income-tax Commr., (AIR 1927 PC 242). In 
that case, the judgment-debtor made an ap- 
plication under Order 21, Rule 90 of the 
Code of Civil Procedure, for the setting aside 
of the sale. On its dismissal, he appealed. 
Before the institution of the appeal, Sec- 
tion 174 (© Bengal Tenancy Act was amend- 
ed. It required deposit of a specific amount 
as a condition for the entertainment of the 


ALR. 


appeal. The Privy Council held that by re- 
quiring such deposit as a condition precedent 
to the admission of the appeal, a new restric- 
tion had been put on the right of appeal, 
the admission of which is now hedged in 
with a condition. There could be no doubt 
that the right of appeal had been affected by 
the new provision and in the absence of an 
express enactment this amendment cannot 
apply to proceedings pending at the date 
when the new amendment came into force. 


10. In the aforesaid Supreme Court 
decision, the question was whether an am- 
endment of the Court-fees Act enhancing the 
court-fee payable on a memorandum of ap- 
peal would apply to an appeal filed against 
a decision of a suit which was instituted 
prior to the coming into force of the amend- 
ment. The Supreme Court held that the 
court-fee was payable according to the provi- 
sion in force at the time when the suit was 
filed. It was held: 

“It is thus clear that in a long line of 
decisions approved by this Court and at least 
in one given by this Court, it has been held 
that an impairment of the right of appeal by 
putting a new restriction thereon or imposing 
a more onerous condition is not a matter of 
procedure only; it impairs or imperils a sub- 
stantive right and an enactment which does 
so is not retrospective unless it says so ex- 
pressly or by necessary intendment.” 

114. These decisions lay down that al 
right of appeal is substantive. Any law 
which impairs or imperils this right or puts 
more onerous and stringent condition is not 
referable to a matter of procedure and is not 
retrospective unless the Legislature says so 
either expressly or by necessary intendment. 
The raising of the valuation for an appeal 
or imposition of a condition that an appeal 
shall not be entertained unless the impugned 
amount of tax was paid or laying down of a 
tule that an appeal will not be entertainable 
unless a specific amount was deposited were 
all laws which made onerous or stringent 
conditions upon the right of appeal. Since 
their effect was to impair and imperil a right 
of appeal they did not relate to procedure 
for regulating the exercise of the right of 
appeal: they whittled down the right of ap- 
peal and could not be presumed to be retros- 
pective. 

12. In Garikapati’s case mentioned 
above it was held that the legal pursuit of 
a remedy, suit, appeal and second appeal are 
really but steps in a series of proceedings 
all connected by an intrinsic unity and are 
to be regarded as one legal proceeding. The 
tight of appeal was a substantive right and 
was not a mere matter of procedure. If suit, 
appeal and second appeal are steps of one 
legal proceeding then the right to each of 
them will be the same in nature and character. 
The right of appeal was held to be substan- 
tive; ex hypothesi, the right to sue would 
equally be a substantive fight and not a 
matter of procedure. 
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13. This view is supported by the 
Full Bench decision in Ram Baksh v. The 
Board of Revenue, (1967 RD 413 (All) (FB)) 
In that case it was held that the amendment 
to Section 209 did not affect pending appeals. 
Bishambhar Dayal, J. observed that “it has 
been contended that this is merely a pro- 
cedural amendment and therefore must be 
applied retrospectively and the suit, still not 
having been finally decided, the amendment 
has to be applied to the case.” Repelling 
this submission his Lordship observed : 


“In the first place, I am not satisfied 
that this is merely a procedural amendment. 
A right to litigate the matter in a Court of 
law is a vested right: G. C. Ghose v. Abdul 
Majid, (AIR 1944 Cal 163-at p. 177). The 
matter of procedure only regulates the ex- 
ercise of that right. Making another person 
a party to the suit is forcing that party, to 
become a litigant and forcing the plaintiff to 
fight against that party. Such an amend- 
tment, to my mind, is not merely a procedural 
amendment.” 


In the same case Beg, J. while agreeing with 
the opinion of Bishambhar Dayal, J. ob- 
served : 

“The amendment does not, in my 
opinion, constitute a declaration of the pre- 
existing position under the law, making the 
State Government a necessary party in all 
suits for ejectment of persons occupying 
Jand contrary to law. The amendment was 
not designed to protect the rights of the 
plaintiffs or the defendants who may be 
necessary parties to suits under Section 209 
of the Act according to basic principles of 
the law of pleadings. Their rights and in- 
terests were already well protected under the 
jaw as it stood before the amendment. The 
amendment does not also amplify powers of 
the Court to do justice between the contend- 
ing parties by adding to the armoury of 
reliefs obtainable under law ............... The 
result of the amendment is that what was 
a properly instituted suit would become do- 


fective unless the State Government is 
impleaded.” 


His Lordship went on to hold: 

“The amendment only adds a condition 
or fetter upon the rights of the plaintiff to 
obtain decrees. We are entitled, I think, in 
the light of the observations already made 
above to interpret such a fetter strictly and 
resirictively .......-seseces ve 


14. In this case it was held that the 
right to sue is a vested right and that re- 
quiring the impleadment of the State Gov- 
ernment was placing a fetter upon that right. 
The amendment clearly impairs the right to 
sue. In the present case, the plaintiff had 
claimed a right to possession without adjudica- 
tion of her title on the ground that the title 
had already been finally decided in a previous 
suit and that the defence was barred by res 
judicata. With the introduction of the State 
Government as a necessary party the plain- 
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tiff’s right to relief without fresh adjudication 
of the title on the merits was likely to be 
defeated. Further, the impleadment of the 
State Government as a party would mean 
that the plaintiff will have to incur additional 
cost of a full-fledged trial on the merits of 
the suit. These are clearly placing more 
onerous conditions upon the plaintiff’s right 
to sue as it existed when the present suit 
was instituted on 10th October, 1957. In 
this view, under the law laid down by the 
Supreme Court in the cases referred to ear- 
lier, the placing of such a fetter upon the 
tight to sue would not be a matter of pro- 
cedure. Such a fetter or an onerous condi- 
tion can operate retrospectively only if the 
enactment says so expressly or by necessary 
intendment. The amending Act introducing 
sub-section (2) to S. 209 is ominously silent 
upon this point. It does not make the 
amendment restrospective either expressly or 
by necessary intendment. 

15. There is no denying that the 
defence was barred by the rule of res-judicata 
because the title between the parties had al- 
teady been finally decided in the previous 
suit for an injunction. The suit for posses- 
sion was liable to be decreed. 


_ 16. The plaintiff had also claimed a 
relief for damages. The trial Court refused 
it on the ground that the claim was not 
established. The plea does not appear to 
have been pressed in the appellate Courts. 


17. In the result, the appeal succeeds 
and is allowed. The judgment of the learn- 
ed Single Judge is set aside. The decree is set 
aside. The suit is decreed for ejectment of 
the defendants and for possession. The suit 
in so far as it claimed damages is dismissed. 
The plaintiff-appellant would be entitled to 
half her costs in all the courts. 


Appeal allowed. 


AIR 1973 ALLAHABAD 403 (V 69 C 139 
R. L. GULATI, J. 

Gaon Sabha, Jhinjhak. Petitioner v. 
State of U. P. and another, Opposite 
Parties. 

Civil Misc. Writ No. 7470 of 1972, 
D/- 5-3-1973. 

Index Note:— (A) U. P. Panchayat 
Raj Act (26 of 1947), S. 8 — Territorial 
jurisdiction of a Gaon Sabha taken 
over by State Government by Notifica- 
tion issued under U. P. Town Areas Act 
(1914) — Jurisdiction of Gaon Sabha 
automatically ceased over such area 
under this section. (Para 3) 

Index Note:— (B) U. P. Town Areas 
Act @ of 1914, S. 3 — State Govern- 
ment including some land in the town 
area by Notification —- Decisiom of Gov- 
ernment that the area so included was 
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an inhabited area and conclu- 
sive. Para 4) 
_ §. K. Dongre, for Petitioner; Stand- 
ing Counsel. for Opposite Parties. 


ORDER :— This is a petition under 
Article 226 of the Constitution by the 
Gaon Sabha Jhinjhak through its pra- 
dhan Shri Asharfi Lal. 

2. Jhinjhak is a town area, 
which was created by a Notification 
No, 60/XI-235-E, dated January 11, 
1916 under Section 3 of the U. P., Town 
Areas Act. On November 17. 1972, the 
Governor of Uttar Pradesh issued ano=~ 
ther notification amending the sche- 
dule to the aforesaid Notification ex 
tending the territorial jurisdiction of 
the town area, This Notification of 
November 17, 1972 has been challenged 
in this petition. 

3. It is argued on behalf of the 
petitioner that the additional area, 
sought to be included in the limits of 
the town area, vested in the petitioner 
Gaon Sabha and that area could not be 
taken away under the U. P. Town Areas 
Act without abolishing the Gaon Sabha. 
There is no force in this contention. A 
Gaon Sabha is a creature of the U, P. 
Panchayat Raj Act. Section 8 of that 
Act specifically provides that 


“if the whole of the area of Gaon 
Sabha is included in a municipality, 
cantonment, notified area or town area, 
the Gaon Sabha shall cease and its 
assets and liabilities shall be disposed 
of in the manner prescribed. If a part 
of such area is so included, its juris- 
diction shall be reduced by that part.” 
Thus on the issue of the impugned 
notification the petitioner-Gaon Sabha 
ceased to exist if the entire area vest- 
ed in it has been included in the juris- 
diction of the town area. In case a part 
of such area only has been included in 
the town area, then the jurisdiction of 
the Gaon Sabha over the area so in- 
cluded in the town area would cease. 
That result follows automatically on 
the issue of the notification. 


is final 


4. The second guestion raised is 
that under Section 3 of the U. P. Town 
Areas Act, a town area can be formed 
only in respect of an inhabited place. 
It is contended that the area sought to 
be included by the impugned notifica- 
tion is agricultural in nature and is 
not inhabited area. This averment has 
been denied in the counter-affidavit fil~ 
ed on behalf of the Town Area Com~ 
mittee as well as by the State of Uttar 
Pradesh. It appears that before issuing 
the notification the State Government 
called for a report from the District 
Magistrate. The District Magistrate re- 
ported that the population of the Town 
Area had grown in its size and it being 
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a commercial centre. ifs requirements 
had increased and, therefore. it was 
necessary to include in its jurisdiction 
a wider area. It has further been stat- 


ed in the counter-affidavit that tha 
Gaon Sabha itself passed a resolution 
demanding the area covered by the 


Notification to be included in the town 
area, The learned counsel for the petis 
tioner says that that resolution was an 
unauthorised one. Be that as it may, 
it is not necessary to resolve that con~ 
troversy. because the decision of the 
State Government on this point is final, 
Sub-section (2) of Section 3 of the U. PB 
Town Areas Act provides :— 

“The decision of the State Govern= 

ment that any inhabited area is not an 
agricultural village within the mean~ 
ing of the provisions to sub-section (1) 
of this section shall be final and cons 
clusive and the publication in the Offi- 
cial Gazette of a Notification declaring 
such area to be a town area or within 
the limits of a town area shall be cons 
elusive proof of such decision.” 
Thus the impugned notification is a 
conclusive proof of the fact that the 
area sought to be included within th 
limits of the Town Area is an inhabited 
area and not an agricultural area. This 
point is no longer justiciable. 

5. The petition fails and is dise 
missed but there will be no order as 


to costs, 
Petition dismissed, 





AIR 1973 ALLAHABAD 404 (V 60 C 137) 
HARI SWARUP, J. 


Rupo Devi and another, Appellants 
Ramesh Chand and others, Respon= 
ents. 


Civil Revn. No, 771 of 1972. Dj- 
5-3-1973. 
Index Note:— (A) Civil P. C. (1908), 


S. 115 — Order for delivery of posses< 
sion by Criminal Court in proceedings 
under Section 145, Cr. P. C. — Power 
of Civil Court to interfere, 


Brief Note:— (A) Normally a Civil 
Court cannot stay the operation of Cri- 
minal Courts order against which that 
court has no power to hear the appeal. 
In view of the fact that property in 
dispute was in possession of the Crimi= 
nal Court, and the fact that it was 
taken possession of from the defendants 
the appellate Court committed no error 
of jurisdiction in refusing to stay the 
operation of Criminal Court’s order. 

(Paras 2, 3. 4) 

Swami Dayal, Girdhar Nath for 
Appellants; R. A. Sharma, C. P., Ghil~ 
dhyal, for Respondents. 
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ORDER :— This is a plaintiffs 
application in revision against the 
order passed in appeal dismissing 
the plantiff’s appeal. The plaintiff in- 


stituted a suit inter alia for the relief 
of permanent injunction to restrain the 
defendants Nos. 1 to 13 from obtaining 
possession from defendant No. 17 who 
was a supurdar appointed by the Cri- 
minal Courts in proceedings under Sec- 
tion 145, Cr. P., C. and for restraining 
the defendant No. 17 from delivering 
the possession of the property to the 
defendants Nos. 1 to 13. A prayer for 
the issue of permanent injunction in 
similar terms was moved by the plain- 
tiff. This application was dismissed by 
the trial Court. Against that order the 
plaintiff went up in appeal, The appel- 
late Court has held that the plaintiff 
had no prima facie case and that the 
balance of convenience was not in 
favour of granting the injunction. 

2. The supurdar had been ap- 
pointed by the Criminal Court and the 
possession of supurdar was the posses- 
sion of the Criminal Court. It was Cri- 
minal Court who has directed the deli- 
very of the property by its surpurdar 
to defendants Nos. 1 to 13. By the in- 
junction claimed by the plaintiff in the 
present suit they had only sought, in 
effect the stay of the operation of the 
Criminal Court’s order which was obvi- 
ously not permissible, Normally a Civil 
Court cannot stay the operation of an 


order of Criminal Court against which 
order it has no power to hear the 
appeal. 

3. The circumstance that the 


property was in the custody of the Cri- 
minal Court and that on the finding 
that it had been taken possession of not 
from the plaintiff but from the defen- 
dants Nos. 1 to 13 it could not be held 
that the plaintiffs were in possession of 
the property on the date of suit or 
they would suffer irrecoverable injury 
if the order of the Criminal Court will 
be permitted to operate. Learned coun- 
sel for the petitioners contended that a 
part of the property was in the posses- 
sion of the plaintiff and an injunction 
could only be granted in respect of it. 
The contention is fruitless as, even if 
it be so, from the judgment it is clear 
that the application for injunction was 
only in respect of the property which 
was in possession of the supurdar ap- 
pointed by the Criminal Court, 

4. In the circumstances of the 
case and on the finding reached by it, 
the court below cannot be said to have 
committed any error of jurisdiction in 
dismissing the appeal. The revision. ac- 
cordingly fails and is dismissed with 
costs. 

Revision dismissed. 
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(LUCKNOW BENCH) 
D. S. MATHUR AND K. B, 
SRIVASTAVA, JJ. 
Kr. Chitraketu Singh. Appellant v. 
State of U. P, and others, Respondents, 
Special Appeal No. 60 of 1970. D/- 
30-1-1973, against judgment and order 
of Jagmohan Lal. J.. D/- 30-3-1970. 


Index Note:— (A) Army Act (1950), 
S. 29 — U. P. Zamindari Abolition and 
Land Reforms Rules, 1952, R. 249 — 
Immunity from arrest — Propriety. 


Brief Note:— (A) Person appointed 
to the honorary rank of 2nd Lieutenant 
in the regular army is entitled to im- 
munity from arrest for debt so long as 
he belongs to army in that capacity. 
Immunity under Section 29 is only from 
arrest and not from recovery of dues 
towards land revenue. (Paras 3. 4., 6) 


Umesh Chandra Srivastava, for Ap- 


pellant; Chief Standing Counsel. for 
Respondents. 
D. S. MATHUR, J.:~ This jig an 


appeal by Kr. Chitraketu Singh against 
the order of the learned single Judge 
dismissing his writ petition and direct- 
ing him to seek alternative remedy be- 
cause certain disputed questions of fact 
were in issue 


2. The material facts of the case 
are that honorary rank of 2nd Lieute- 
nant in regular army was conferred on 
the appellant under the order of the 
President of India dated 6-3-56. Anne- 
xure 1 to the writ petition. Certain dues 
towards Land Revenue and Taqavi etc. 
were due from him and the State Gova 
ernment took steps to realise them as 
arrears of land revenue. Not only were 
steps taken to attach his property but 
warrant was also issued for his arrest, It 
was then that he moved the present 
writ petition asking for the quashing of 
the warrant of arrest on the ground 
that he was entitled to the benefit of 
Section 29 of the Army Act read with 
Rule 249 of U. P, Zamindari Abolition 
and Land Reforms Rules, 


3. Rule 249 exempts the mem- 
bers of the Defence Forces from arrest 
for debt. This Rule was framed on the 
basis of Article 181 of the Indian Arti- 
cles of War (Section 73, Act XII of 
1894), Even though that Army Act has 
been repealed there is Section 29 in the 
Army Act. 1950 granting immunity 
from arrest for debt to persons subiect 
to the Army Act for so long as they 
belong to the Forces. Persons subject 
to the Act are detailed in Section 2 (1) 
of the Army Act, 1950. They include 
officers of the regular army. The term 
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‘Forces’ is defined as the regular army. 
Consequently. the appellant is entitled 
to the protection of Section 29 of the 
Army Act, 1950 for so long as he is an 
officer of the regular army and in that 
capacity belongs to the Forces i.e.. the 
regular army. 

4, Nothing has been brought to 
our notice which may show that the 
President’s order appointing the peti- 
tioner to the honorary rank of 2nd 
Lieutenant in the regular army has 
been withdrawn. As he holds the rank 
of 2nd Lieutenant and is attached to 
Sth Jat Regiment, and also because he 
is entitled to all the privileges of such 
2nd Lieutenant he is entitled to immu- 
mity from arrest as laid down in Sec- 
tion 29 of the Army Act. 1950. 

5. Even though certain facts 
were in dispute but, in substance, there 
was no dispute on facts and the only 
point for consideration was whether the 
petitioner was entitled to the benefit 
of Section 29 of the Army Act. Such a 
point can easily be decided in a writ 
petition which we ourselves are doing. 


6. The Special Appeal is hereby 
allowed. It is further ordered that for 
so long as the appellant. Kr, Chitraketu 
Singh, holds the honorary rank of 2nd 
Lieutenant in the regular army as per 
Annexure 1 to the writ petition. he 
cannot be arrested for debt as laid 
down in Section 29 of the Army Act, 
1950. Other steps for the recovery of 
the dues can be taken. The immunity 
is from arrest only and not from re- 
covery of the dues. Costs shall be easy, 


Appeal allowed. 
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HARI SWARUP., J. 

Smt. Chandrawati, Applicant v. Kallu 
and others, Respondents, 

Civil Revn, No, 251 of 1971. D/- 
5-1-1973, against judgment and decree 
of Mahabir Singh, Dist, J.. Budaun. D/- 
26-11-1970. 

Index Note- (A) Partition Act 
(1893), S. 2 — Sale on application under 
=- Validity 

Brief Note:— (A) Auction-sale to 
outsider on application of a share-hold- 
er under Section 2 without first offer- 
ing property to other share-holders for 
purehase, is invalid. (Paras 4, 5) 
Cases Referred: Chronological Paras 
AIR, 1967 SC 608 = (1967) 2 SCR 

77. Janak Raj v. Gurdial Singh 4 

H. C. Rastogi, for Applicant; I. N. 
aen and S. N. Pandey. for Respon- 
ents. . 
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ORDER :— This revision has been 
filed against the appellate order and 
proceedings arising out of an application 
under Order 9, Rule 13 of the Code of 
Civil Procedure for setting aside the 
order of sale made under Section 2 of 
the Partition Act. 


2. A suit for partition of a house 
was filed, The plaintiff applied that as 
the house was too small to be parti- 
tioned it should be sold and proceeds 
distributed under Section 2 of the Par- 
tition Act, Thè Munsif on that applica- 
tion directed the sale of the house and 
the house was sold in auction. Smt. 
Chandravati the present applicant. pur- 
chased the property. On coming to know 
of the sale the defendants applied under 
Order 9. Rule 13 of the Code of Civil 
Procedure for setting aside the order 
of sale. Learned Munsif dismissed the 
application holding that the application 
was not maintainable as preliminary 
and final decrees had already been pass- 
ed in the case, The defendants went up 
in appeal. The learned District Judge 
reversed the finding of the trial Court, 
held that the application was maintain- 
able and set aside the order of sale as 
well as the sale itself and directed the 
cancellation of the sale certificate. 
Against that order the auction purchaser 
has now come up in revision. 


3. Learned counsel for the ap- 
plicant first contended that the applica- 
tion under Order 9, Rule 13 was not 
maintainable as the order of sale did not 
amount to a decree but later on in view 
of Section 8 of the Partition Act rightly 
conceded that the order for sale made 
by the court under Section 2 of the Act 
amounted to a decree and the applica- 
tion was, therefore, maintainable, Learn- 
ed counsel next contended that the find- 
ing of the court below that the sale was 
ordered ex parte is not correct on facts. 
It is, however, not open in this proceed- 
ing to go behind the findings recorded 
by the appellate court. The learned 
District Judge on a consideration of the 
evidence came to a conclusion of fact 
that the defendants had no notice about 
the order and the order was passed 
behind their back and they got know- 
ledge of the order only when the sale 
was held. The court had jurisdiction to 
come to this conclusion and it cannot be 
set aside by taking a different view on 
the evidence in the revisiona] jurisdic- 
tion of this Court. 


4, Learned counsel has lastly 
contended that the Court could not di- 
rect either setting aside of the order 
after the sale had been confirmed or 
set aside the sale itself, In support of 
his contention learned counsel has plac- 
ed reliance on the case of Janak Raj v. 
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Gurdial Singh. (AIR 1967 SC 608). That 
was a case in which an ex parte money 
decree had been passed and in execu- 
tion of that decree the house of the 
judgment-debtor was sold. The court 
held that even after the ex parte de- 
cree was set aside the sale could not 
be set aside because it had been held 
in accordance with law. A sale which 
was held in accordance with the provi- 
sions of the Code of Civil Procedure 
could not be set aside merely because 
the ex parte decree had subsequently 
been set aside. The court also took 
notice of the fact that the judgment- 
debtor was not without remedy and he 
could have got remedy by taking resort 
of the provisions of Order 21, Rule 89, 
C.P.C. On all these circumstances the 
court held the sale to be valid. The 
circumstances of this case are entirely 
different and the law laid down in Ja- 
nak Rajs case cannot have any applic- 
ability to the facts of this case. Here 
the sale was not being held in execu- 
tion of any decree. but the order of 
sale was by itself a decree. Sale under 
Section 2 of the Partition Act is not 
something extraneous to any other pro- 
ceedings like a decree so that the fall of 
those proceedings may not affect the sale. 
Here the proceedings for sale are inde- 
pendent proceedings in which the final 
order of sale itself amounts to a de- 
cree. In the present case the property 
which was to be the subject-matter of 
partition has itself been sold for the 
purpose of partition, There is also no 
alternative remedy as is available to a 
judgment-debtor when the sale is made 
in execution of a decree. Hence the 
ratio of the decision in Janak Rai’s case 
cannot be made applicable to the facts 
and circumstances of the present case 


5. Section 2 of the Partition Act 
permits the making of an application 
by a share-holder for a direction for 
the sale of the property and distribu- 
tion of the proceeds, The provisions of 
Section 2 are. however, subject to the 
provisions of Section 3 of the Partition 
Act, which provide that the share of 
the applying share~holder may be pur- 
chased by the remaining share-holders. 
The court has on application being made 
by such share-holders, to ascertain the 
valuation of the house and then has to 
offer to sell the same to such share- 
holders at the price so ascertained. If 
there are more than one who want to 
purchase the share an auction is to be 
held amongst them and no outsider is 
to be permitted to come in. Only when 
none of the share-holderg is ready to 
purchase the property at the price as- 
certained and the property cannot be 
partitioned except through distribution 
of proceeds that a sale may be made 
in favour of an outsider. Hence the gale 


Uma Shanker v. Dy, Director of Consolidation 
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in favour of the present applicant. 
without the property being offered to 
the other share-holders for purchase of 
the share cannot be held to be a sale 
held in accordance with law. The lower 
Court was thus justified in setting aside 
the sale itself and cancelling the sale 
certificate. 
6. In the result the revision 
fails and is dismissed with costs. 
Revision dismissed. 
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SATISH CHANDRA AND P. N. 
BAKSHI. JJ. 

Uma Shanker and another, Appel- 
lants v. The Deputy Director of Conso- 
lidation and others, Respondents, 

Special Appeals Nos. 323 and 324 
of 1966. D/- 2-1-1973. against order of 
R. S. Pathak Puisne J., D/- 19-4-1966. 

Index Note:— (A) U. P, Zamindari 
Abolition and Land Reforms Act (1 of 
1951), Ss. 171 to 175 — Order of devo- 
lution in case of Bhumidar is not affect- 
ed by provisions of Hindu Succession 
Act (1956). 


Brief Note:— (A) A Bhumidar is a 
tenure holder under the Act. The 
rights of a bhumidar are tenancy rights 
in respect of an agricultural holding. 
So in view of Section 4 (2) of the Act 
the order of devolution contained in 
Sections 171 to 175 of the Act is not 
disturbed by the Hindu Succession Act 
(1956). (Para 8) 


_ The Zamindari Abolition Act ex. 
tinguished proprietary rights in agricul- 
tural holdings and created three kinds 
of tenures mentioned in Section 129 of 
the Act. Hence the tenures created are 
not of proprietary interests but of ten- 
ancy rights in respect of agricultural 
holdings. Hence Section 14 of the Hindu 
Succession Act (1956) would not affect 


the order of devolution prescribed 
under the Act (1956). (Para 9) 
Cases Referred: Chronological Paras 


1971 All LJ 628 = 1971 R. D. 232, 
Tilari v. Dy, Director of Conso- 
lidation 

1969 All LJ 764 = 1969 All WR 
(HC) 668. Munna Singh v. Dy. 
Director of Consolidation 


Radhey Shyam and R. S, Misra. for 
Appellants; G, P. Bhargava. A, N. Bhar- 
gava, V. D. Ojha, S. D. Pandey, A. P. 
Pandey and Standing Counsel, for Res- 
pondents. 


JUDGMENT :— One Ram Bali held 
the plots in dispute as his sir and khud- 
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kasht, He died, leaving a son Lal Man 
and a widow Smt. Tirthraji. On his 
death, his son Lal Man succeeded to the 
plots. Lal Man died in 1943. leaving a 
widow Smt, Dharampatti and a daugh- 
ter Smt. Urmila. Smt, Urmila had two 
sons Uma Shanker and Rama Shanker, 
who are the appellants before us, Smt. 
Dharampatti died before the date of 
vesting (30th June. 1952), Smt. Urmila 
(Lal Man’s daughter) died in 1961, It 
appears that Smt, Tirathraji. the widow 
of Ram Bali also died in 1967. Before 
her death, she had transferred a major 
portion of the land in dispute in favour 
of Vidya Dhar and her own daughters, 
who are the respondents. 


2. During consolidation proceed- 
ings. the appellants claimed to have 
succeeded to the holding as the daugh- 
ter’s son of Lal Man. This claim was 
contested by Smt. Tirathraji. the mo- 
ther of Lal Man. The claim of the ap- 
pellants was repelled by the Deputy Di- 
rector of Consolidation, who held that 
Smt. Tirathraji was a preferential heir 
to Lal Man than the appellants who 
were daughter’s sons. The appellants in- 


stituted a writ petition. but the same 
failed. Hence the present appeal, The 
question before us is whether on the 


death of Lal Man’s daughter Smt. Ur- 
mila, the property. which had by then 


become a bhumidhari holding. would 
devolve on Lal Man’s mother. Smt. 
Tirathraji, or on the daughter’s sons 


(the appellants). f 


3. Section 171 of the U. P, Za- 
mindari Abolition and Land Reforms 
Act lays down the order of succession 
in the case of a woman holding en in~ 
terest inherited as a widow, mother, 
daughter, ete. Under sub-section (1). 
the heir of such a female bhumidhar 
has to be found out in accordance with 
Section 171 or 174, depending upon the 
status of the deceased being either a 
limited or an absolute owner, in accord~ 
ance with her personal law. In Munna 
Singh v. Deputy Director of Consolida- 
tion, (1969 All LJ 764). a Division 
Bench of this Court held that the rele- 
vant date for determining the capacity 
of the bhumidhar as a life estate holder 
or as an absolute owner is the date 
immediately preceding the date of vest- 
ing. The same view was taken by ano- 
ther Division Bench in Smt. Tilari v. 
Deputy Director of Consolidation. (1971 
RD 232) (All), Thus the decisive factor is 
the status of the female bhumidhar on 
the date immediately preceding the date 
of vesting. On that day. under Hindu 
Law. Smt. Urmila held the plots as a 
limited owner because she had inherited 
the holding as a daughter in 1943. There- 
fore, in accordance with sub-clause (i) 

of Section 172 (2) (a). the nearest sur- 
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viving heir under Section 171 will be 
the preferential heir. Under clause (b) 
of Section 171. a widowed mother is a 
preferential heir to a daughter’s son, 
who comes under clause (h). The De- 
puty Director was justified in holding 
that Smt. Tirathraji was the’ preferen- 
tial heir when Smt. Urmila died in 
1961, The appellants had no valid claim 
to the plots. 


4. For the appellants, if was 
argued that Smt, Urmila had prior to 
her death become an absolute owner of 
the holding. under Section 14 of the 
Hindu Succession Act. 1956. Section 4 
(2) of that Act provides :— 

“For the removal of doubts it is 
hereby declared that nothing contained 
in this Act shall be deemed to affect 
the provisions of any law for the time 
being in force providing for the preven- 
tion of fragmentation of agricultural 
holdings or for the fixation of ceiling 
or for the devolution of tenancy rights 
In respect of such holdings.” 


5. The Hindu Succession Act 
does not define the term “tenancy 
rights”. It must hence be deemed to 


have been used in its ordinary mean= 
ing. In the Shorter Oxford Dictionary 
3rd Edition, Vol, II. page 2147. the term 
“tenancy” has been defined to mean— 


“A holding or possession of lands or 
tenements, by any title of ownership... 


The word “tenant” has been defined to 


“One who holds‘or possesses lands 
or tenements or any kind of title 
With qualifications indicating the spe- 
cies of tenure. the relation between 
landlord and tenant, etc.” 
On page 2151 the word 
been defined to mean— 


“The action or fact of holding a 
tenement seceecece e condition of ser- 
vice. etc., under which a tenement is 
held of the superior; the title by which 
the property is held; the relations. 
rights and duties of the tenant to the 
landlord.” 

The New International 
Vol. IV, Page 2354 defines 
“tenancy” to mean— 

“a holding of an estate or a mode 
of holding an estate: the temporary 
possession of something that belongs 
to another.” 

page 2357, the term “tenure” 
been defined as— 

“the act or right of holding pro- 

tardis the manner of holding 
the title and conditions by. 
which property is held.” 
It is thus clear that the terms tten- 
ancy” and “tenure” are clearly inter- 


“tenure” has 


Dictionary, 
the word 


has 
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changeable words. 
game significance, 

Section 129 of the Zamindari Aboli- 
tion Act provides: 

"129. Classes of tenure. There shall 
be for the purposes of this Act. the 
following classes of tenure-holders; that 
is to say, 

(1) bhumidhar. 

(2) Sirdar, and 

(3) asami.” 


6. Section 18 of the Zamindari 
Abolition Act, inter alia, provides that 
all lands in possession of or held or 
deemed to be held by an intermediary 
as sir, khudkasht or an intermediary’s 
grove on the date immediately preced- 
ing the date of vesting shall be deemed 
to be settled by the State Government 
with such intermediary who shall. sub- 
fect to the provisions of this Act. be 
entitled to take or retain possession as 
a bhumidhar thereof, Section 130 of the 
Act provides that a bhumidhar shall 
have all the rights and be subject to 
all the liabilities conferred or imposed 
upon bhumidhar by or under this Act. 
Under Section 142, a bhumidhar has. 
subject to the provisions of the Act, the 
right to be in exclusive possession of 
fand in respect of which he is a bhumi- 
dhar and to use it for any purposes 
whatsoever, Under Section 152. the in- 
terest of a  bhumidhar is transferable 
subject to the limits engrafted by sub- 
sequent sections, Section 161 authorises 
a bhumidhar to exchange his land with 
any other bhumidhar or sirdar or with 
the Gaon Sabha or the local authority. 
Under Section 169. a male bhumidhar 
is entitled to bequeath his holding by 
will. Section 176 entitles a bhumidhar 
to sue for the division of his holding. 


Ta Sections 171 to 175 ley down 
the order of devolution in the case of 
a bhumidhar. 


8. In view of these various pro- 
visions. an agricultural holding held by 
a bhumidhar as a settlement of the land 
with him by the State Government. is 
held subject to the conditions and limi- 
tations provided in the Zamindari Abo- 
lition Act, Section 129 creates the 
tenure of bhumidhari, A bhumidhar is 
a tenure-holder under the Act. In our 
opinion, the rights of a bhumidhar are 
tenancy rights in respect of the agri- 
cultural holding, and so in view of Sec- 
tion 4 (2) of the Act, the provisions of 
the Hindu Succession Act, 1956. shall 
not be deemed to affect the provisions 
of the Zamindari Abolition Act in res- 
pect of the devolution of tenancy rights 
of bhumidhari holdings. 


9. The Zamindari Abolition Act 
extinguished proprietary rights in agri- 
cultural holdings. Those rights vested 


They connote the 
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in the State free from all encumbrances. 
After having abolished the proprietary 
rights in land, the Zamindari Abolition 
Act created the three kinds of tenures 
mentioned in Section 129. In view of 
this history of the Zamindari Abolition 
Act. it could hardly be disputed that 
the tenures created under it were nO] 
of proprietary interest but of tenancy 
tights in respect of agricultural hold- 
ings, In this view also the provisions of 
the Zamindari Abolition Act in regard 
to the devolution of tenancy rights 
would apply to the exclusion. inter alia 
of Section 14, of the Hindu Succession 
Act, 1956. 
10. In the result. the appeals fail 
are accordingly dismissed with 





and 
costs. 
Appeals dismissed. 
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SATISH CHANDRA AND P, N. 
BAKSHI. JJ. 

State of U, P. and others. Appel- 
Tants v. Smt. Vidhya Wati. Respondent. 

Special Appeal No. 334 of 1968, D/- 
8-12-1972. against order of S. J. Di- 
23-1-1968. 

Index Note:— (A) U. P. Imposition 
of Ceiling on Land Holdings Act (1 of 
1961). Ss. 4, 5 and 3 (c). (f) and (1) — 
Family as tenure-holder — Determina- 
tion of ceiling area. 

Brief Note:— (A) Reading the defi- 
nitions of ‘family’, ‘person’ and ‘tenure- 
holder’ together it is clear that a family 
can be a tenure-holder which is the 
entity for purposes of the Act, Thus, 
where a holding is jointly recorded in 
the names of the mother and her two 
sons without specification of their shares 
and there has been no partition in the 
family prior to 20-8-1959. the family 
will be treated as a tenure-holder and 
the entire holding has to be taken into 
account in determining the ceiling area 
of the mother as the head of the family. 

(Paras 5, 6, 7) 

Standing Counsel, for Appellants; 

B. L. Yadava. for Respondent. 


SATISH CHANDRA, J.:— In pur- 
suance of a notice under Section 10 (2) 
of the Imposition of Ceiling on Land 
Holdings Act. 1960, Smt, Vidya Wati, 
respondent filed an objection that her 
sons were tenure-holders in their own 
separate rights within meaning of the 
Act and their share of the holding can- 
not be taken into consideration while 
declaring her ceiling area. This objec- 
tion was rejected by the Prescribed 
Authority and the finding was upheld 
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in appeal by the learned District Judge, 
Bijnor. Smt. Vidya Wati instituted a 
writ petition, A learned single Judge 
upheld her contention that the primary 
question to be determined was whether 
the sons of Smt, Vidya Wati were hold- 
ers of a holding in their own separate 


right or not, This question was not 
determined by the authorities below. 
On this view the writ petition was 


allowed and the matter was sent back 
for decision afresh, Aggrieved, the State 
has come up in appeal. 


2. The finding is that Smt. 
Vidya Wati and her two sons are record- 
ed jointly over the holdings in dispute. 
The records do not carry any specifica- 
tion of the shares of the three co- 
sharers. The question is whether the 
entire holding can be taken into consi- 
deration while determining the ceiling 
area of the respondent Smt. Vidya Wati. 


3. Section 4 of the Imposition of 
Ceiling on Land Holdings Act provides 
that the ceiling area applicable to a 
tenure-holder shall be calculated after 
taking into account all the land in any 
holding in the State held by him. in 
his own right. whether in his own name 
or ostensibly in the name of anv other 
person. Section 5 provides a limit to a 
tenure-holder from holding land in ex- 
cess of the ceiling area applicable to 
him, Sub-section (2) thereof states that 
in determining the ceiling area applic- 
able to a person at the commencement 
of this Act, any transfer or partition of 
land made after the twentieth day of 
August, 1959. which but for the trans- 
fer or partition would have’ been de- 
clared surplus land under the provi- 
sions of this Act, shall be ignored and 
not taken into account, It will thus be 
seen that the entity whose ceiling area 
has to be determined is the tenure- 
holder. A partition in the family of such 
a tenure-holder, which may have taken 
place after the 20th day of August, 
1959. has to be ignored for purposes of 
determining the ceiling area of the 
tenure-holder, 


4. Clause (l) of Section 3 of the 
Act defines ‘“tenure-holder” to mean an 
individual or a person who is the holder 
of a holding. Clause (f) defines a “per~ 
son” to include the family. Thus a 
family can also be a tenure-holder for 
the purposes of this Act. 


Clause (c) of Section 3 defines 
u as follows :— 


“(c) ‘Family’ means as consisting of 
the holder of a holding and any or all 
of his following relations not being 


tenure-holdergs in their own separate 
right; 

(i) wife or husband. as the case 
may be; 


State v. Vidhya Wati (Satish Chandra JJ 
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(ii) dependant and depen- 
dant mother; 
(iii) son and son’s son, as long as 
they are unseparated from the holder; 
(iv) wife or widow of the persons 
mentioned in sub-clause (iii); 


(v) daughter and unseparated sons’s 
Seta ier. as long.as they are unmar= 
rie 


Provided that where a relation falls 
under the above clause in more than 
one family, he shall nevertheless be a 
member of only one family in accord- 
ance with his choice, if he is under any 
disability, in accordance with the choice 
of the person legally authorised to do 
so on his behalf. 


Explanation: For the purpose of 
this clause a son shall be deemed to 
be separate where land is recorded se- 
parately in his name or where his sepa~ 
rate share has been declared under a 
family settlement. either registered or 
acted upon prior to the twentieth day 
of August. 1959 or by a decree of court 
passed prior to or in a suit pending on 
the twentieth day of August, 1959, or 
where a separate land has been assign- 
ed to him under Section 12-B of the 
U. P. Consolidation of Holdings Act, 
1953, or the separation of his share has 
been accepted under the U. P, Large 
Land Holdings Tax Act, 1957.” 


The definition brings in all the stated 
relations of a person within the family 
of that person. If a person has a family 
consisting of himself and relations men« 
tioned in clause (c), then the family as 
a unit is deemed by the Act to be the 
pe a ORR for purposes of Sections 4 
and 5. 


The definition of “family” makes an 
exception in the case of relations who 
are tenure-holders in their own sepa- 
rate right, The Explanation defines who 
are. the tenure-holders in their own se- 
parate right, It says that a son or sons’ 
son shall be deemed to be separate 
when either the land is recorded se- 
parately in his name or where his se- 
parate share has been declared prior to 
20th of August. 1959. This provision 
coincides with the provision of Section 
5 (2) in relation to partition between a 
joint family. The explanation is  speci~ 
fically confined to son or son’s son of 
a person. Therefore, if a person is a 
member of a joint ‘family with his son 
or son’s son, the son or son’s son 
not be the tenure-holder in his own se- 
parate right unless either of the two 
conditions mentioned in the explanation! 
are satisfied, viz.. either the son or 
sons’ son is recorded separately or 
his separate share has been declared 
prior to 20th day of August, 1959, 
either by a family settlement or by al 


father 
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decree of a court etc. as mentioned in 
the Explanation, If these conditions are not 
satisfied, then a son or son’s son of a 
person will be included in the family of 
that tenure-holder and cannot be consi- 
dered as a tenure-holder in his own 
separate right for purposes of determin- 
ing the ceiling area of the father or 
the grandfather as the case may be. 
This position is reached irrespective of 
the fact that the son or son’s son may 
have a share in the family holding. As 
a member of the family the son may 
have an interest in it by birth depend- 
ing upon the personal law applicable 
to him. but that will make no difference 
to the proceedings for the determina- 
tion of the ceiling area of the head of 
the family. The position becomes clear 
if one keeps in mind that the scheme of 
the Act is to determine the ceiling area 
of a family as a unit where the family 
consists of persons with the kinds of 
relations mentioned in clause (c) of Sec- 
tion 3. 


6. The phrase “holder of a hold- 
ing” occurring in the definition of the 
word “tenure-holder” refers to the per- 
son who is the holder, One person will 
be the holder in the case of a family 
consisting of himself and the stated 
kinds of relations. He is the head of a 
family because he in such a case re- 
presents the family. When there is a 
family of the kind mentioned in clause 
(c) then the family is treated as a unit 
and is represented by its head. The 
other members of such a family are 
not deemed to be holders of a holding 
In their own independent right so that 
their share which is undefined may be 
excluded while determining the ceiling 
area of the family. 


7. In the present case the find- 
ing is that Smt. Vidya Wati and her 


two sons were recorded jointly, There 
was thus no separate record in _ the 
name of the sons. Admittedly. there 
was no partition of the holdings prior 


to the 20th day of August, 1959. The 
entire holding had to ibe considered 
while determining the ceiling area. 


8. In the result. the appeal suc- 
ceeds and is allowed. .The judgment of 
the learned Single Judge is set aside 
and the writ petition is dismissed. As 
no one has appeared on behalf of the 
respondents, we make no order as to 


costs. 
Appeal allowed. 
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AIR 1973 ALLAHABAD 411 (V 60 C 142) 
SATISH CHANDRA AND K, N. 
SETH, JJ. 

Dilawar Singh, Applicant v. The 
Gram Samaj and others, Opposite Party. 


Special Appeal No. 578 of 1964, D/- 
29-5-1972, against order of S. N, Dwivedi, 
S. J.. D/- 16-7-1964. 


_ Index Note:— (A) U. P. Consolida- 
tion of Holdings Act (5 of 1954), Sec- 
tions 12, 48 and 52 — Proceedings under 
Section 12 before filing revision under 
Section 48 against order passed in ap- 
peal — Effect — Revision is maintain- 
able — Proceeding does not come to 
end so long as right to approach Supe- 
rior Court through appeal or revision 
subsists, 


Brief Note:—(A) During consolidation 
proceedings a tenure-holder to whom a 
chak had been allotted died and claims 
under Section 12 of the Act were filed 
by certain persons, The claim of the 
Gaon Samaj that the property had vest- 
ed in it was upheld in ap Before 
the other claimant filed a revision 
under Section 48 against that order a 
notification under Section 52 (1) of the 
Act was made. The question was whe- 
ther the revision was maintainable. 


Held, that the proceeding initiated 
under Section 12 must be deemed to be 
still pending although in a dormant 
shape and had become active again 
when the revision was filed. A notifica- 
tion under Section 52 closing the con- 
solidation operations had not the effect 
of destroying the right of revision and 
therefore, the revision under Section 48 
was maintainable in law. 


_ The principle of a vested right of a 
litigant to take a proceeding to the su- 
perior court by an appeal would be 
equally applicable in case of a revision. 


There is no basic difference be- 
tween the appellate and the revisional 
powers. If under a statute a party has 
a right to approach the superior court 
with a prayer to revise the order of 
the Subordinate Court. the proceeding 
can be said to be pending till the right 
to exercise the right of approaching 
the superior court subsists in the appli- 
cant and so long that right subsists, it 
cannot be said that the proceedings 
had finally come to an end. The right 
to approach the superior court through 
an appeal or a revision can be exercis- 
ed only after an adverse judgment or 
order is passed against the party, Till 
then the right only remains dormant 
and when that right is exercised. the 
original proceedings become pending. 
AIR 1957 SC 540 and 1967 All LJ 439, 


HP/IP/E335/72/LR/KSB 
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Rel. on; 1932 Oudh Cas 168, Ref, 
(Paras 6. 7. 8} 


Cases Referred: Chronological Paras 


4967 All LJ 439 = 1967 All WR 
(HC) 264, Gopi Singh v. Dy. Di- 
rector of Consolidation 

AIR 1957 SC 540 = 1957 SCR 488, 
elas v. Subbiah Chou- 


nry 
1932 Oudh Cas 168. Nagendra Nath 
v. Suresh Chandra 


_ U. N. Khare, for Applicant; Stand~ 
ing Counsel, for Opposite Party. 


K, N. SETH, J.:— In consolidation 
proceedings Smt. Tulsa was allotted a 
chak in lieu of certain plots of which 
she was the recorded tenure-holder. 
While the consolidation operations were 
still in progress. she died in 1962, On 
her death, the appellant made an ap- 
plication under Section 12 of the Con- 
solidation of Holdings Act (hereinafter 
referred to as the Act) for mutation of 
his name in place of her name claiming 
to be her heir. being the daughter’s son. 
Another application was filed by one 


Nathu Singh, The Gaon Samaj also 
entered the arena claiming that Smt, 


Tulsa had died without leaving any 
heir and her property had vested in the 
Gaon Samaj. The Consolidation Officer, 
by his order dated 13-5-1963. upheld 
the claim of the present appellant and 
rejected the claim put forward by the 
Gaon Samaj and Nathu Singh, The 
Gaon Samaj preferred an appeal which 
was allowed by the Settlement Officer 
(Consolidation) by an order dated 28th 
November, 1963 holding that the pro= 
perty of Smt. Tulsa had vested in the 
Gaon Samaj. Against the order of the 
Settlement Officer (Consolidation). the 
appellant filed a revision on 12th De- 
cember, 1963, Before the revision was 
filed. a notification under Section 52 of 
the Act was issued on 7th December, 
1963. The revision was dismissed on the 
ground that after the notification under 
Section 52 of the Act, the revision could 
not be entertained. The order of the 
Deputy Director (Consolidation) was 
challenged in this Court by a petition 
under Article 226 of the Constitution. A 
learned single Judge dismissed the peti- 
tion and hence this appeal. 


2. It is admitted that when the 
notification under Section 52 of the Act 
was issued, no revision had been filed 
challenging the order of the Settlement 
Officer (Consolidation). The question 
for consideration is whether the revision 
filed on December 12, 1963 was main- 
tainable, 

3. Sub-section (2) of Section 52 
of the Act was added by Section 43 of 
the U. P. Amendment Act No, VIII of 
1963 and reads :— 
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“Notwithstanding anything contain- 
ed in sub-section (1). any order passed by, 
a Court of competent jurisdiction in 
cases of writs filed under the provisions 
of the Constitution of India, or in cases ‘ 
or proceedings pending under this Act 
on the date of issue of the notification 
under sub-section (1) shall be given ef+ 
fect to by such authorities as may be 
prescribed and the consolidation opera 
tions shall. for that purpose, be deem= 
ed to have not been closed.” 


Under the aforesaid provision the con- 
solidation authorities were bound to give 
effect to orders passed by Court of com- 
petent jurisdiction in cases or proceed- 
ings pending under the Act on the date 
of the issue of the notification under 
sub-section (1). It was contended that 
the proceedings initiated by the appli= 
cations made by the rival claimants had 
not finally concluded by the order pass- 
ed by the Settlement Officer (Consoli- 
dation) and were still pending when the 
notification under sub-section (1) of Sec+ 
tion 52 of the Act was issued. The 
learned single Judge took the view that 
in order to attract the provisions of sub- 
section (2), a proceeding must be actual+ 
ly pending on the date of the notifica- 
tion and it should not be in mere con- 
templation. In the present case the 
revisional proceeding was only in con-+ 
templation till it was filed on Decem- 
ber 12, 1963. and it could not be accept- 
ed that on December 7, 1963 when the 
notification was issued. the revisional 
proceeding was pending. 


4, A proceeding whether initiaf 
ed through a suit or an application em~ 
braces within its ambit all the rights 
available to a party by way of appeals, 
second appeals or revisions. In Garika~ 
pati v. Subbiah Choudhry. AIR 1957 
Sc 540. S. R.. Das, C. J.. delivering the 
majority judgment laid down that the 
Jegal pursuit of a remedy. suit. appeal 
and second appeal are really but steps 
in a series of proceedings all connected 
by an intrinsic entity and are to be re~ 
garded as one legal proceeding and that 
the right of appeal was not a mere 
matter of procedure but was a substan- 
tive right. The Court further observed 
that the institution of the suit carried 
with it the implication that all rights 
of appeal then in force were preserved 
to the parties thereto till the suit was 
finally decided and that right of appeal 
was a vested right which accrued to the 
litigant from the date the lis com~ 
menced and this vested right could be 
taken away by a subsequent enactment - 
if it so provided expressly or by neces- 
sary intendment. It is thus clear that 
the right of a litigant to take the pro- 
ceeding to a superior Court. if an ad- 
verse order is passed against him, comes 
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into existence the moment a proceeding 
is initiated and it continues till the lis 
continues. The right is to be governed 
by the law prevailing at the date of the 
institution of the suit or appeal and not 
by the law that prevails at the date of 
the decision or at the date of the filing 
of the appeal. Applying this principle 
it has to be held that on the filing of a 
claim or objection before the Consolida- 
tion Officer, certain rights vested in a 
party to take the proceeding to the 
superior authorities. That right could 
not be taken away by a subsequent en- 
actment unless it was expressly or by 
necessary implication so provided. There 
is nothing in Section 52 of the Act which 
either expressly or by necessary impli- 
cation takes away that right. 


5. In Gopi Singh v, Deputy 
Director of Consolidation, 1967 All LJ 
439 the objections filed by some of the 
parties were allowed by the Consolida- 
tion Officer by an order dated 25-8- 
1965. An appeal was preferred before 
the Settlement Officer (Consolidation). 
While the objections were still pending 
before the Consolidation Officer, a notifi- 
cation under Section 52 of the Act was 
published on 22-5-1965. An objection 
was raised in appeal that it was not 
competent as the appeal had not even 
been instituted when the notification 
under Section 52 was published. This 
objection prevailed and the same was 
upheld by the Deputy Director (Conso- 
lidation) in revision. The matter came 
up to this Court in a petition under 
Article 226 of the Constitution and one 
of us (Satish Chandra. J.) relying on the 
principle laid down in Garikapati’s case 
(supra) held: 


“The term ‘proceedings’ in Sec. 52 
(2) has, in my opinion, been used in that 
comprehensive sense tg include the en- 
tire series of proceedings commencing 
from the one which is initiated before 
the Consolidation Officer and including 
that taken in the appeal Court. When 
an appeal is instituted the proceeding 
which commenced in the trial Court 
continues. The appeal does not initiate 
a fresh proceeding. On the institution 
of the appeal the proceedings which 
have become dormant on the decision by 
the trial Court. revive and remain pend- 
ing. The only difference being that it 
is now pending in a different Court, 
namely. the Court of appeal.” 

It was further observed: 

“The word ‘cases’ in the phrase 
‘eases of writs filed under the Constitu- 
tion’, in sub-section (2) will include 
orders passed by higher Courts of ap- 
peal including the Supreme Court. Thus, 
sub-section (2) is designed to preserve 
and make effective orders passed by 
any one or more of the hierarchy of 
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Courts established under the Act. ir 
respective of whether the proceeding 


was pending in any particular Court or 
in any Court subordinate thereto. on 
the date of issue of the notification in 
sub-section (1).” 
We are in agreement with 
taken in the aforesaid case. 
6. The principle of a vested right 
of a litigant to take a proceeding to the 
superior Court by an appeal would be 
equally applicable in case of a revision. 
It is true that a revision is a power con~ 
ferred on a Court or authority to be 
exercised at its discretion but it does not 
mean that the litigant does not possess 
the right to approach the superior Court 
through a petition for revision. The 
only basic difference between an appeal 
and a revision is that in case of an ap- 
peal the appellant is entitled to a relief 
if he succeeds in establishing that the 
order of the subordinate Court or au- 
thority was unsound or contrary to law. 
In case of a revision the Court has dis- 
cretion to refuse the relief if. for ex- 
ample, in its opinion substantial justice 
had been done between the parties al- 
though the order sought to be revised 
suffered from infirmities which could 
akan an interference by the revising 
Court. 


7. There is no definition of the 
word “appeal” in any statute. In Whar- 
ton’s Law Lexicon “appeal” is defined 
as “the judicial examination of the de- 
cision by a higher Court of the decision 
of an inferior Court”. In Nagendra 
Nath Dey v. Suresh Chandra Dey. 1932 
Oudh Cas 168 their Lordships observed 
that any application by a party to an 
appellate Court asking it to set aside or 
revise a decision of the subordinate 
Court is an appeal within the ordinary 
acceptation of the term. This indicates 
that there is no basic difference between 
the appellate and the revisional powers. 
If under a statute a party has a right to 
approach the superior Court with a 
prayer to revise the order of the sub- 
ordinate Court, the proceeding can be 
said to be pending till the right to exer- 
cise the right of approaching the superior 
Court subsists in the applicant and so 
long that right subsists. it cannot be said 
that the proceedings had finally come to 


the view 


.an end. The right to approach the supe- 


rior Court through an appeal or a revi- 
sion can be exercised only after an ad- 
verse judgment or order is passed against 
the party. Till then the right only re- 
mains dormant and when that right is 
exercised, the original proceedings be~ 
come pending, 

8. In the instant case the order 
of the Settlement Officer (Consolidation) 
was passed on November 28, 1963. 
Against that order the petitioner had a 
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iright to approach the Deputy Director 
(Consolidation) under Section 48 of the 
Act. Before his right to approach the 
superior Court came to an end. the 
notification under Section 52 was issued. 
That notification did not have the ef- 
fect of destroying the right which the 
petitioner had. The proceedings initiat- 
ed by the appellant under. Section 12 of 
the Act had not come to an end. It 
was still pending when the notification 
under Section 52 of the Act was issued 
although in a dormant shape and had 
become active again when the revision 
was filed. In this view of the matter 
the Deputy Director (Consolidation) was 
in error in holding that the application 
under Section 48 of the Act could not 
be entertained. The learned single 
Judge also fell in the same error and 
his order cannot be sustained, 


9. Before the learned single 
Judge a question was raised that the 
claim of the Gaon Samaj was barred by 
time. The learned Judge noticed that 
the argument had not been advanced be- 
fore the Settlement Officer (Consolida- 
tion) and no such ground had been 
raised in the writ petition and as the 
point was not taken earlier, he would 
not permit it to be raised at the time 
of argument. The learned Judge, how- 
ever, decided the question on merit. In 
our opinion it was not necessary for the 
learned single Judge to decide this 
question on merits after he had come 
to the conclusion that the revision be- 
fore the Deputy Director (Consolidation) 
was incompetent and the petitioner was 
not entitled to any relief. 


19. In the result we allow the 
appeal. set aside the order of the learn- 
ed single Judge dated 16-7-1964 and 
quash the order of the Deputy Director 
(Consolidation) dated 4-6-1964. The De- 
puty Director (Consolidation) is directed 
to decide the revision filed by the pre- 
sent appellant on merits. The parties 
shall bear their own costs. 

Appeal allowed. 
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SATISH CHANDRA AND P. N. 
BAKSHI, JJ, 


Ram Bahadur, Petitioner v. 
Director of Consolidation and 
Respondents. 

Writ Petn. No, 2686 of 1970. 
19-12-1972. 


Index Note :— (A) U. P. Consolida- 
tion of Holdings Act (5 of 1954), Ss. 52 
44 — Proceeding — Connotation of — 
1867 All WR (HC) 228, Overruled. 
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Deputy 
others, 


D/- 


Ram Bahadur v. Dy. Director ef Consolidation 


A.LR. 


Brief Note:— (A) An application 
for setting aside an ex parte order is a 
proceeding within the meaning of Sec- 
tion 52 (2). 


Section 200 of the Land Revenue 
Act. which applies to consolidation pro- 
ceedings by virtue of Section 41 of the 
Act. does grant a right of re-hearing on 
sufficient cause shown for default of ap- 
pearance. That right could not be 
extinguished by the issuance of notifica- 
tion under Section 52 (1) of the Act. The 
effect of exercise of that vested right is 
to revive the proceedings before the 
Consolidation Officer as contemplated by 
Section 52 (2). 1967 All WR (HC) 228. 
Overruled; AIR 1973 All 411. Foll. 

(Paras 3, 4) 
Cases Referred: Chronological Paras 


AIR 1973 All 411 = 1972 All WR 
(HC) 557, Dilawar Singh v. Gram 


Samaj 1.2 
1967 All WR (HC) 228 Mohd. 

Saddiq v. Dy. Director of Con- 

solidation 1.4 


B. S. Misra. for Petitioner; M/s. 
R. S. Singh, K. B. Garg. and Standing 
Counsel, for Respondents. 


SATISH CHANDRA, J.:— The res- 
pondents 3 to 5 filed obiections before 
the Consolidation Officer. The petitioner 
contested them. The objections were 
fixed for hearing on 11-12-1968. On 
that day the hearing was adjourn- 
ed to 23-12-1968. They were al- 
lowed by the Consolidation Officer 
by an order of that date. Subsequently. 
on 4-1-1969 a notification under Section 
52 of the U. P. Consolidation of Holdings 
Act was published. Thereafter, on Jan- 
uary 15, 1969 the petitioner filed an ap- 
plication for setting aside the ex parte 
order of 23-12-1968. He alleged that he 
was all along present on that day but he 
was told that the case would be heard 
on some other date of which notice will 
be given to him later. Upon hearing 
this he went away and subsequently he 
learnt that the objections had been de- 
cided on that day. The restoration ap- 
plication was dismissed by the Consoli- 
dation Officer without giving any rea- 
sons. The petitioner then filed a revi- 
sion. The Deputy Director dismissed 
the revision on the view that by the 
Yssuance of the notification under Sec- 
tion 52 prior to the restoration applica- 
tion the application was not competent. 
He relied on a Single Judge decision in 
Mohd. Saddiq v. Deputy Director of 
Consolidation, (1967 All WR (HC) 228). 
The revision was dismissed. Aggrieved, 
the petitioner filed a writ petition. At 
the hearing of the writ petition the at- 
tention of the learned Single Judge was 
invited to another decision of this 
Court in Dilawar Singh v. Gram 
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Samaj. 1972 All WR (HC) 557 = (AIR 
1973 All 411). The learned Single Judge 
felt that there was divergence in the 
decisions and it was better that the 
matter be decided by a larger Bench. 
That is how this case has been placed 
before this Bench. 

1-A. Section 52 of the Act pro- 
vides: 
"Close of Consolidation Operations— 
(1) As soon as may be after fresh maps 
and records have been prepared under 
sub-section (1) of Section 27. the State 
Government shall issue a notification in 
the official Gazette that the consolida- 
tion operations have been closed in the 
unit and village or villages forming part 
of the unit shall then cease to be under 
consolidation operations, 


Provided that the issue of the notifi~ 
eation under this section shall not affect 
the powers of the State Government to 
fix. distribute and recover the cost of 
operations under this Act, 


(2) Notwithstanding anything con- 
tained in sub-section (1) any order pass- 
ed by a Court of competent jurisdiction 
in cases of writs filed under the provi- 
' sions of the Constitution of India, or in 
eases or proceedings pending under this 
Act on the date of issue of the notifica- 
tion under sub-section (1) shall be given 
effect to by such authorities as may be 
prescribed and the consolidation opera- 
tions shall, for that purpose be deemed 
to have not been closed.” 


2. The issuance of the Notifica- 
tion does not, however affect the orders 
passed by the High Court or the 
Supreme Court under the provisions of 
the Constitution of India or in cases or 
proceedings pending under this Act on 
the date of issue of notification under 
sub-section (1) and orders passed will 
have to be given effect to notwithstand- 
ing anything contained in the Notifica- 
tion. In Dilawar Singh’s case, 1972 All 
WR (HC) 557 = (AIR 1973 All 411) the 
Division Bench observed that the term 
“proceedings” in Section 52 (2) has been 
used in the comprehensive sense of pro- 
ceedings commencing from the one which 
is initiated before the Consolidation Offi- 
cer and including that taken in the ap- 
peal Court. It was held that an appeal 
does not initiate a fresh proceeding. On 
the institution of the appeal the pro- 
ceedings, which had become dormant on 
the decision of the trial Court. revive 
and remain pending. the only difference 
being that they are now pending in a 
different Court, namely, the Court of ap- 
peal. It was also held that the notifi- 
cation under Section 52 (1) does not 
have the effect of destroying vested 
rights of the litigants. For instance. if 
a litigant has a right of appeal against 
a particular order he can exercise it 
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notwithstanding the publication of the 
notification under Section 52 (1) and the 
moment an appeal is filed the effect in 
law is that the original proceedings 
stand revived, 


3. In our opinion the principle 
laid down in this case is applicable to 
an application for setting aside an ex 
parte order. Section 41 of the Consoli- 
dation of Holdings Act makes the pro- 
visions of Chapters IX and X of the 
U. P, Land Revenue Act applicable to all 
proceedings under the Consolidation of 
Holdings Act. Sections 200 and 201 of 
the U. P, Land Revenue Act are in 
Chapter IX. Section 200 provides that 
whenever any party to such proceeding 
neglects to attend on the day specified 
in the summons, or on any day to which 
the case may have been postponed, the 
Court may dismiss the case for default 
or may hear and determine it ex parte. 
Section 201 says that no appeal shall lie 
from an order passed under Section 200 
ex parte or by default. That section 
provides for re-hearing on proof of 
good cause for non-appearance. The 
petitioner had made an application under 
this provision for the re-hearing of the 
case on showing good cause for non-ap- 
pearance. Actually hig case was that 
he was all along present but he was in- 
formed that the case would be heard on 
some other date. The proceedings are 
thus for the re-hearing of the matter. 
The petitioner had a statutory right to 
make such an application. This right 
accrued to him on 23-12-1968 the date 
when the Consolidation Officer disposed 
of the objection. That right could not 
be extinguished by the issuance of the 
notification under Section 52 (1). The 
effect of the exercise of that right was 
to invoke the revival of the proceedings 
before the Consolidation Officer, In our 
opinion, such proceedings are on the 
same footing as an appeal because they 
have the effect of reviving the original 
proceedings. 


4. We have seen the decision of 





the learned Single Judge in Mohd. 
addig v. Deputy Director, (1967 All 
WR (HC) 228). In that decision no rea- 


sons have been given for the view that 
an application for setting aside the ex 
parte decree does not fall within the 
purview of Section 52 (2) as a proceed- 
ing which involves or affects a revival 
of the original proceedings and from 
that point of view making the original 
proceeding pending within the meaning 
of Section 52 (2). In our opinion, this 
decision does not lay down the law cor- 
rectly, 


5. In the result the petition suc- 
ceeds and is allowed. The orders of the 
Deputy Director as well as the Consoli- 
dation Officer are quashed. The matter 
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is sent back to the Consolidation Officer 
for the disposal of the restoration ap- 
plication in accordance with law, The 
parties may, however, bear, their own 
costs. 

Petition allowed. 


AIR 1973 ALLAHABAD 416 (V 60 C 144) 


SATISH CHANDRA AND N, D. 
OJHA, JJ. 

Jiwa Ram and another, Appellants 
v. The Deputy Director of Consolidation 
and others, Respondents. 

Special Appeal No. 751 of 1970, D/- 
28-2-1973, against judgment and order 
of D. S. Mathur, J, in Civil Misc. Writ 
No, 1302 of 1969, D/- 19-8-1970. 


Index Note:— (A) U. P. Consolida- 
tion of Holdings Act (5 of 1954) (as am- 
ended by Act 12 of 1965), Section 52 (1) 
and (2) — Objection under Section 9. 
pending on date of issuance of notifica- 
tion under Section 52 (1) — Objection 
subsequently dismissed for default — 
Application for restoration will be gov- 
erned by Section 52 (2) — Effect of am- 
endment of Section 52 of amending Act 
12 of 1965 — (X-Ref:— U. P. Consolida- 
tion (Amending) Act (12 of 1965), Sec- 
tion 52 — Effect of). AIR 1973 All 411; 
AIR 1973 All 414, Rel, on; 1967. U. P. 
Rev Cas 92, Overruled: Civil Misc, Writ 
No, 1302 of 1969, D/- 19-8-1970 (AD), 
Reversed. (Para 8) 


Brief Note :— (A) The effect of the 
amendment of Section 47 of the Am- 
ending Act 8 of 1963 by Section 52 of 
the Amending Act 12 of 1965 is that 
proceedings which were pending when 
the amending Act of 1963 came into 
force were to be governed by the am- 
ended Section 52. Sub-section (2) of 
Section 52 was applicable even to those 
proceedings which could be conducted 
and concluded in accordance with the 
unamended Act. 1968 RD 460 (Al). Rel. 
on. (Para 7) 
Cases Referred: Chronological Paras 
AIR 1973 All 414 = 1973 All WR 

(HC) 207 = W. P. No. 2686 of 
1970. D/- 19-12-1972, Ram Baha- 
dur v. Dy. Director of Consoli- 


dation g 
AIR 1973 All 411 = 1972 All WR 

(HC) 557, ae Singh v. K 

Gram Sama 8 


1968 RD 160 = = 1966 All WR (HC) 
345, na Prakash v. Saiyid 
Husa 1 
1967 AT WR (ŒC) 228 = 1967 
UP Rev. Cas. 92, Mohd. Saddiq _ 
v. Dy. Director of Consolidation 4,9 
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Jiwa Ram v. Dy. Director of Consolidation 


A.L R. 


A. P. Misra, for, Appellants; Swaid 
Dayal S. C., for Respondents. 


SATISH CHANDRA, J.:— Jiwan 
and Kanhaiya Lal the appellants were 
recorded as tenants-in-chief of the plots- 
in dispute. Raadha Swami Satsang Sabha 
Dayal Bagh the respondent was shown 
in the revenue papers as in possession 
for the last many years. The appellants 
filed an objection under Section 9. U, P. 
Consolidation of Holdings Act claiming 
that the entry in favour of the respon- 
dent be expunged. On 20th May, 1962 
the Assistant Consolidation Officer pur- 
ported to record reconciliation under 
which the Sabha was accepted to be sir- 
dar of the plots. The appellants appeal- 
ed against that order of reconciliation. 
The appeal was dismissed on 27th Nov- 
ember, 1964. The appellants then filed 
a revision. The Deputy Director up- 
held the appellant’s contention that they 
had no notice of the reconciliation pro- 
ceedings. He set them aside and re- 
manded the case to the Settlement Offi- 
eer for disposal. The Settlement Offi- 
cer held that because of setting aside 
the reconciliation proceedings the objec- 
tion had to be decided on merits which 
requires evidence. To this end he re- 
manded the case to the Consolidation 
Officer, 


2. On 22-9-1967 the Consolidation 
Officer dismissed the objection filed by 
the appellants in default. The same day 
the appellants filed an application for 
setting aside the ex parte order, On 
18-12-1967 this application was allowed 
and the order dismissing the objection 
in default was set aside. The Sabha 
went up in appeal. The Settlement Officer 
held that the Consolidation Officer had 
jurisdiction to entertain the application 
for restoration, even though a notifica- 
tion under Section 52 had been issued 
on January 1, 1966. On this view the 
appeal was dismissed. 


3. The Sabha then filed a revi- 
sion. The Deputy Director held that 
the proceedings would be governed by 
the Consolidation of Holdings Act as it 
stood prior to its amendment in 1963. 
Under the unamended Section 52 of the 
Act the jurisdiction of the consolidation 
authorities ceased on the issuance of the 
notification. The Settlement Officer 
ought to have dismissed the appeal in- 
stead of remanding it to the Consolida- 
tion Officer. On this view the revision 
was allowed. 


4, Aggrieved, the appellants filed 
a writ petition in this Court. A learned 
single Judge relying upon Mohammad 
Saddia v. Dy. Director of Consolidation, 
(1967 U. P. Rev, Cas 92 (All)) held that 
after the notification under Section 52 
the restoration application was in- 
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competent, The writ petition was dis- 
missed. leading to the present appeal. 
5. The proceedings were pending 
when the amending Act VIII of 1963 
came into force. It was urged that in 
view of the transitory provisions con- 
tained in Section 43 these proceedings 
had to be conducted and concluded in 
accordance with the -unamended Act. 
So Section 52. as it stood prior to its 
amendment in 1963, would be applicable. 


6. This submission does not help 
the respondent, Section 47 of the am- 
ending Act No, VIII of 1963 itself was 
amended by Section 52 of the Amend- 
ing Act No. XII of 1965 which reads as 
follows : 

“In sub-section (1) of Section 47 of 
the Uttar Pradesh Jot Chakbandi (San 
shodhan) Adhiniyam, 1962— 

(a) in the opening paragraph ...scesces 

(b) in clause (ii) ............ 

(c) for the words “as if this Act had 
not come into force” the words “as if the 
provisions of this Act, excepting Sec- 
tion 43 had not come into force” shall 
be substituted.” 


T: The effect of this amendment 
fs that proceedings which were pending 
when the amending Act of 1963 came 
into force were to be governed by the 
amended Section 52. Section 52 of the 
principal Act was amended by Section 43 
of the 1963 amending Act. By Sec, 43, 
sub-section (2) was added to Section 52. 
The result is that proceedings which 
were pending when the amending Act 
of 1963 came into force were to be gov- 
erned by Section 52 as it stood after its 
amendment in 1963. Sub-section (2) of 
Section 52 was applicable even to those 
proceedings which could be conducted 
and concluded in accordance with the 
unamended Act. This view is support- 
ed by a decision of the Division Bench 
of this Court in Om Prakash v. Saiyid 
Husain, (1968 RD 460 (All)). In this 
situation it is unnecessary to consider 
whether sub-section (2) of Section 52 
being procedural in nature would of its 
own force apply to proceedings which 
were pending on 8th March, 1963 when 
this provision was added, 


8. The position is that the objec- 
tion under Section 9 was pending on 
January 1, 1966 the date of the issuance 
of the notification under Section 52 (1). 
It was dismissed subsequently. The ap~ 
plication for restoration will be govern- 
ed by Section 52 (2). 


9. In Dilawar Singh v. Gram 
Samaj. (1972 All WR HC 557) = (AIR 1973 
All 411) a Division Bench held that a revi- 
sion can be filed subsequent to the issu- 
ance of the notification under Section 52. 
Similarly, in Ram Bahadur v., Deputy 
Director of Consolidation, (Writ Petm. 
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No. 2686 of 1970) decided on 19-12-1972 
= (AIR 1973 All 414) a Division Bench 
has held that an application for resto- 
ration of a case or proceeding is main- 
tainable, even though the notification 
under Section 52 (1) has already been 
issued. In view of these Division Bench 
decisions the contrary decision of the 
learned single Judge in (1967 U. P. Rev. 
Cas. 92 (All)) cannot be accepted as 
laying down correct law, 


10. In our opinion the applica- 
tion for restoration was maintainable 
and was rightly entertained. The learn- 
ed single Judge was in error in holding 
that it was incompetent, The view of 
the Deputy Director that the Settle- 
ment Officer ought to have dismissed 
the appeal instead of remanding the 
case to the Consolidation Officer is un- 
sustainable. By taking this view the 
Deputy Director had in fact sat in ap- 
peal over the order of his predecessor 
who had passed the order of remand. 
This was illegal. 


11. In the result. the appeal suc- 
ceeds and is allowed. The judgment of 
the learned single Judge is set aside. 
the writ petition is allowed. The order 
of the Deputy Director is quashed and 
the matter is sent back to the Consoli- 
dation Officer for decision of the objec- 
tion on merits and in accordance with 
ree The parties may bear their own 
costs. 


Appeal allowed. 





AIR 1973 ALLAHABAD 417 (V 60 C 145) 
R. L. GULATI AND C, S. P. SINGH, JJ. 


Mst. Sonpatti, Appellant v. Board 
g porous U. P, and others, Respon- 
ents. 


Special Appeal No. 761 of 1966. D/- 
14-3-1973. against Judgment and order 
of S. N. Dwivedi, S. J. in Civil Misc. 
Writ No. 4797 of 1963, D/- 24-8-1966. 


Index Note:— (A) U. P. Land Re- 
forms (Supplementary) Act (31 of 1952), 
Section 6 (a) (ii) — Decree in favour of 
person in cultivatory possession — Sec- 
tion 6 (a) (ii) is still attracted. 


Brief Note:— (A) In cases where 
the decree for possession with respect to 
“any land” has been passed and has be- 
come final before the appointed date the 
applicability of Section 6 (a) (ii) is not 
excluded. The emphasis being on “land” 
and not on “person” who claims Adhi- 
wasi rights, the claim for Adhiwasi 
rights on the basis of an entry in the 
Khasra of 1356 F would not be nega- 
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tived on the ground that the contesting 
respondents were entered in cultivatory 
possession in 1359 F, Civil Misc, Writ 


No. 4797 of 1963, D/~ 24-8-1966 (All), 
Reversed. (Para 5) 
R. M. Sahai. for Appellant G. P. 


Bhargava and A. H. Bhargava, for Res- 
pondents. 


C. S. P, SINGH, J.:— This special 
appeal, which is directed against the 
decision of a learned Single Judge, is 
primarily concerned with the interpreta- 
tion to be put on Section 6 of the U.P. 
Land Reforms (Supplementary) Act, 1952 
ee called the Supplementary 


o 2 The appellant claimed Adhivas? 
rights by virtue of an entry in her name 
as an occupant in the Khasra of 
1356 F. The contesting respondents were, 
however. entered as being in cultivatory 
possession in 1359 F., and this being so 
the Board of Revenue following a deci- 
` sion of this Court held that the appel- 
Jant’s right as an Adhivasi based on the 
Khasra of 1356 F, must vield to the 
rights of the respondents who had be- 
come Adhivasis under the Supplemen- 
tery Act. Before the learned Single 
Judge it was urged that inasmuch as the 
respondents had filed a suit under Sec- 
tion 180 of the U. P. Tenancy Act and 
obtained a decree for dispossession of 
the appellant, this went to show that 
rights had accrued to the respondents 
under the U. P, Zamindari Abolition and 
Land Reforms Act, and as such they 
could not get the benefit of the Supple- 
mentary Act. This contention was, how- 
ever, not allowed to be pressed as the 
learned Single Judge was of the view 
that such a plea had not been raised in 
the Courts below and further that it in- 
volved an investigation of facts. 


3. The second contention urged 
before the learned Single Judge. was 
that the respondents would still not be 
entitled to the benefit of the Supple- 
mentary Act, inasmuch as they had filed 
a suit under Section 180 of the U. P. 
Tenancy Act and obtained a decree 
which had become final before the ist 
July 1952. This argument was based 
on the provisions of Section 6 (a) (ii) of 
the Supplementary Act. This contention 
was. however, repelled on the ground 
that Section 6 (a) (ii) applied to the cases 
where the decree for possession had been 
passed against the person who was in 
cultivatory possession in 1359 F. It is 
the correctness of this view that has 
been challenged in this appeal, 

4. Section 6 of the Supplementary 
Act may be extracted: 

“Nothing in this Act shall apply to 


any lend— 
(a) in respect of which 
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: (i) a suit of the nature provided for 
in Section 180 or Section 183 of the 

P. Tenancy Act, 1939 or an appeal 
or other proceedings from a decree pass+ 
ed in such suit was pending in any re« 
venue or Civil Court on the 30th day 
of June, 1952, 


(ii) a decree for possession had been 
passed and became final on or before the 
said date or 


(iii) an order for restoration of pos~ 
session has been passed under Sec. 522, 
Criminal Procedure Code, before the 
Eo i of this Act, 


Beecee ccvon + essnee cevces 


” 


_ 5. |The language of Section 6 (a) 
(ii) is clear and unambiguous, and ex- 
cludes the applicability of the Supple- 
mentary Act to those cases where a 
decree for possession had been passed 
and had become final, In the present 
case it is admitted that the decree for 
possession had been passed before the 
appointed date, and as such the respon- 
dents who claim superior Adhivasi 
rights on the basis of their cultivatory 
possession in 1359F could not get ad= 
vantage of this Act, The learned Single 
Judge, has, however, restricted the ap= 
plicability of this sub-section, on the 
ground that statement of objects and 
reasons and the context and scheme of 
the Act went on to indicate that this 
sub-section applied only to a case where 
a decree had been passed against a per~ 
son in cultivatory possession in 1359F, 
and not to a case where a decree has 
been made in favour of the person who 
was claiming rights on the basis of his 
cultivatory possession in 1359F. With 
the utmost respect, we are unable to 
subscribe to this view. We have not 
been able to discover anything either 
in the statement of objects and reasons, 
or in the scheme of the Act to modify 
the plain intendment of the Legisla~ 
ture as expressed in Section 6 (a) (ii) 
of the Supplementary Act. which takes 
out of the purview of this Act cases 
where a decree for possession has be« 
come final before the appointed date. 
Moreover, we are of the view that the 
consideration as to whether this sub= 
section was enacted for the benefit of 
a person claiming Adhivasi rights on 
the basis of his cultivatory possession in 
1359 F is not relevant for the purposes 
of interpreting Section 6 (a) (ii), The 
opening part of this section begins with 
the words: 


“Nothing in this Act shall apply to 
any_land.” It will be noticed that all 
that has got to be seen for the applic- 
ability of this sub-section is. as to whe- 
ther there is a decree for dispossession 
in respect of any land, The relevant 
factor to be considered under Section 6 
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is land and not the ‘person’ who claims 
Adhivasi rights. In this view of the 
matter the claim of the appellant for 
Adhivasi rights. in view of the entry 
in her favour in the Khasra of 1356F 
could not be negatived on account of 
the fact that the contesting respondents 
were entered in cultivatory possession 
in 1359 F. 


6. Counsel for the respondents, 
however, urged that the learned Single 
Judge should not have permitted the 
appellant to urge this point, as such a 
plea had not been taken before the re- 
venue authorities. There might have 
been some substance in this argument 
had such an objection been taken be- 
fore the learned Single Judge. It. how- 
ever, does not appear that such an ob- 
jection was taken by the respondents 
at the time when this contention was 
raised before the learned Single Judge. 
This being so, we are unable to uphold 
this objection. 


7. The Special Appeal is allow- 
ed and the order and the judgment of 
the learned Single Judge is set aside. 
The orders dated 28-3-1962, 30-8-1962 
and 20-7-1963 are quashed. The appel- 
lant will be entitled to her costs, 


Appeal allowed. 





AIR 1973 ALLAHABAD 419 (V 60 C 146) 
SATISH CHANDRA AND N. D. 
OJHA. JJ. 


Brij Bahadur Lal. Appellant v. The 
State Transport Appellate Tribunal and 
others, Respondents. 


Special Appeal No. 25 of 1973, D/- 
21-2-1973. 


Index Note:— (A) Motor Vehicles 
Act (1939). S. 68-F — Words ‘for a li- 
mited period’ meaning of — Renewed 
permit ceases to be effective on publi- 
cation of Scheme under S. 68-D (3). 


Brief Note:-— (A) The words ‘for a 
limited period’ in proviso to S. 68-F 
(1-D) mean the period which synchro- 
nises with the publication of the noti- 
fication of the approved scheme under 
Section 68-D (3) and even if the period 
mentioned in the renewed permit goes 
beyond the date of such publication, 
the renewed permit ceases to be effec- 
tive on the date of such publication. 
It does not remain an existing permit 
nor does it require any cancellation 
under Section 68-F (2) merely because 
of its physical possession by permit- 
holder, AIR 1957 SC 489, Relied on. 

(Paras 4. 5) 
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Brij Bahadur v. S. T. A. Tribunal (Ojha J.) 
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Index Note:— (B) Motor Vehicles 
Act (1939), S. 68-G — Sub-section (2) is 


complementary to sub-section (1) and 
not independent of it, 
Brief Note:-— (B) A compensatory 


permit under Section 68-G (2) can be 
granted to a person only if the existing 
permit held by him has been cancelled 
or modified in exercise of powers con- 
ferred by clause (b) or (c) of S. 68-F (2). 
(Para 6) 

Index Note:— (C) Motor Vehicles 
Act (1939), S. 68-G — Constitution of 
India, Art. 14 — Provision for grant of 
compensatory permit not hit by Art. 14 
— Classification is based on intelligible 
differentia having nexus with the ob- 
ject of the Statute, which distinguishes 
holder of a renewed permit under Sec- 
tion 68-F (1-D) and existing permit- 
holder under Section 68-F (2) — AIR 
1972 SC 345, Relied on, (Para 7) 


Cases Referred: Chronological Paras 


AIR 1972 SC 845 = (1972) 2 SCR 
257, V, J. Ferreira v. Bombay 
Municipality 7 
AR 1957 SC 489 = 1957 SCR 663, 


. C. K. Bus Service v. Regional 
Transport Authority 


V. N. Khare, S. C, Khare, for Ap- 
pellant; L. P, Nathani. R, A. Sharma 
and Standing Counsel, for Respondents. 


N. D. OJHA, J.:— This Special Ap- 
peal has been filed against the judg- 
ment of a learned Single Judge dismis- 
sing a writ petition filed by the appel- 
lant. The appellant, Brij Bahadur Lal, 
held a regular stage carriage permit on 
Panari-Sitapur route which was to ex- 
pire on May 28, 1970. Before that date, 
however, a scheme was published by 
the State Transport Undertaking under 
Section 68-C of the Motor Vehicles Act 
(hereinafter referred to as the Act) for 
nationalising that route, The appellant 
applied for renewal of his permit on 
November 17, 1969 and the Regional 
Transport ` Authority by its resolution 
dated April 24, 1970 renewed the per- 
mit for three years with effect from 
May 29. 1970. The scheme published 
under Section 68-C of the Act as afore- 
said was approved and the said schéme 
as approved was published on August 
29. 1970 as required by Section 68-D 
(3) of the Act. On the scheme being so 
published the Regional Transport Au- 
thority cancelled the appellants per- 
mit on September 12. 1970 and subse- 
quently granted him a compensatory 
permit vide its resolution dated Janu- 
ary 10/11, 1972 on Jhansi-Mahoba route. 
On this route. Noor Mohammad, res- 
pondent No. 3 held a temporary permit 
which was due to expire on May 31, 
1972, He had also applied for the grant 
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of a permanent stage carriage permit on 
this route which was pending on Janu- 
ary 10/11, 1972, the date on which the 
appellant was granted a compensatory 
permit on this route. The ‘said Noor 
Mohammad filed a revision before the 
State Transport Appellate Tribunal 
against the grant of the compensatory 
permit to the appellant, The Tribunal 
allowed the revision of Noor Moham- 
mad on June 2, 1972, and quashed the 
resolution of the Regional Transport 
Authority dated January 10/11. 1972 
aforesaid. This order of the Tribunal 
was challenged by the appellant in a 
writ petition which was dismissed by a 
learned Single Judge of this „Court. 
Agegrieved Brij Bahadur Lal has fled 
this Special Appeal, 


2. Learned counsel for the ap- 
pellant has made three submissions :— 


(1) That the permit issued under 
the Act is a physical document and has 
to be actually cancelled notwithstanding 
that it ceased to be effective within the 
meaning of the proviso to sub-section 
(1-D) of Section 68-F of the Act and 
that the State Transport Appellate Tri- 
bunal was in error in holding that the 
appellant’s permit having ceased to be 
effective under the proviso to sub-set- 
tion (1-D) of Section 68-F did not re- 
quire any cancellation and that conse- 
quently the appellant was not entitled 
to a compensatory permit under Sec~ 
tion 68-G since that section applied 
only where a permit had been cancel- 
led or modified under sub-section (1-D) 
(2) of Section 68-F; 


(2) That sub-section (2) of Section 
68-G was independent of sub-section (1) 
of the said section and a compensatory 
permit could be granted to the appel~ 
lant under sub-section (2); and 


(3) That the provision contained in 
Section 68-G for the grant of a com- 
pensatory permit only to those whose 
permit had been cancelled or modified 
under Section 68-F (1-D) (2) of the 
Act was hit by Article 14 of the Con- 
stitution of India in so far as it exclud- 
ed the benefit of a compensatory per- 
mit to a person who held a renewed 
permit under the proviso to sub-section 
(1-D) of Section 68-F, 


3. Dealing with the first submis- 
sion it is to be noted that sub-section 
(1-D) of Section 68-F lays down that 
save as otherwise provided under sub- 
section (1-A) or sub-section (1-C), no 
permit shall be granted or renewed 
during the period intervening between 
the date of publication. under Section 
68-C of any scheme and the date of 
publication of the approved or modified 
scheme, in favour of any person for 
eny class of road transport service in 
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relation to an area or route or portion - 
thereof covered by such scheme. In 
view of the mandatory prohibtion afore« 
said the ‘appellant would not have been 
entitled to the renewal of his permit 
but for the proviso to the aforesaid sub- 
section which authorises renewal of a 
permit for a limited period, The same 
proviso contains a specific stioulation 
that the permit so renewed shall cease 


to be effective on the’ publication 
of the scheme under sub-section (3) 
of Section 68-D, Section 68-G sub= 


clause (1) provides for the grant of 
compensation to the holder of an existe 
ing permit which has been cancelled or 
whose terms have been modified in the 
exercise of the powers conferred by 
clause (b) or clause (c) of sub-section 
(2) of Section 68-F, Those two sub= 
clauses refer to an “existing permit”. If 
is obvious that a permit can be cancel~ 
led or its terms can be modified only 
till it exists. Existing means that which 
is in existence. Existence in its turn 
means life, An existing permit there- 
fore, means a living permit, Section 58 
(a) of the Act lays down that a stage 
carriage permit or a contract carriage 
permit other than a temporary permit 
issued under Section 62 shall be effec 
tive without renewal for such period, 
not less than three years and not more 
than five years. as the Regional Trans+ 
port Authority may specify in the per- 
mit, The maximum period for which 
a permit can be effective is five years. 
On the expiry of those five years the 
authority to ply a stage carriage would 
cease notwithstanding the fact that the 
holder of the permit may physically be 
in possession of it even after the expiry 
of five years. It is the period for which 
a permit remains effective which emerg- 
es as the guiding factor, and not the 
physical holding of a permit in deter~ 
mining the existence or life of the per- 
mit, The proviso to sub-section (1-D) 
of Section 68-F which enables the issue 
of a permit for a limited period itself 
lays down the tenure or the life of such 
permit, namely. till the publication of 
the scheme under sub-section (3) of 
Section 68-D, A renewed permit issued 
under this proviso shall, therefore. re 
main in life or be an existing permit 
only till the contingency referred to in 
the said proviso happens. In fact by 
operation of law it would be deemed to 
be one of the terms of the renewed 
permit that it shall cease to be effec+ 
tive on the publication of the scheme 
under sub-section (3) of Section 68-D 
and can be treated to be void there- 
after. In V. C. K, Bus Service v, The 
Regional Transport Authority. (AIR 
1957 SC 489) a permit was renewed to 
be effective till the decision of a writ 
appeal, On the writ appeal being dis- 
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missed the question arose about the 
validity of the permit. It was held that 
the permit so renewed became ineffec- 
tive at least as from the date on which 
the writ appeal was decided and that 
the Regional Transport Authority was 
right in treating it as having become 
void. It was also held that there was 
mo legal obstacle to employing a condi- 
tion in the permit even though no such 
condition specifically existed in it that 
the renewal should stand cancelled if 
the right of the appellant to the original 
permit was negatived by the High 
Court. 


4, We are, therefore, of opinion 
that the words ‘for a limited period’ in 
the proviso to sub-section (1-D) of Sec- 
tion 68-F mean the period which syn- 
chronises with the publication of the 
notification of the approved scheme 
under Section 68-D (3) of the Act and 
even if the period mentioned in the 
renewed permit goes beyond the date 
of such publication the renewed permit 
ceases to be effective on the date of 
such publication, Thereafter it can be 
treated as void. It does not remain an 
existing permit nor does it require any 


cancellation under sub-section (2) of 
Section 68-F, 
5. The document known as per- 


mit and physically possessed of by its 
holder can be equated with an order of 
allotment issued under the U. P. (Tem- 
porary) Control of Rent and Eviction 
Act. Once the order requiring an atc- 
commodation to be let or not to be let 
is set aside by a superior authority it 
ceases to be effective notwithstanding 
the fact that the paper through which 
the landlord was required to let or not 
to let the accommodation in question 
remains in physical possession of the 
Jandlord even after the order has been 
set aside by the superior authority. The 
mere physical possession of the permit 
by its holder would, therefore. in our 
opinion not be a relevant consideration 
for determining the question as to whe- 
ther such a permit is an existing per- 
mit requiring cancellation under sub- 
section (2) of Section 68-F. The first 
submission of learned counsel, there- 
fore, fails. 


6. We are unable to agree with 
the second submission either, Emphasis 
was placed by learned counsel on the 
non obstante clause ‘notwithstanding 
anything contained in sub-section (1)’ 
in sub-section (2) of Section 68-G. It 
was urged that because of this clause 
the provisions of sub-section (1) which 
refer to sub-clause (b) or sub-clause (c) 
of sub-section (2) of Section 68-F will 
not be applicable for the grant of a 
compensatory permit under this sub= 


Brij Bahadur v. S. T, A. Tribunal (Ojha J.) 


[Prs. 3-7] All, 421 


section. On a plain reading of sub-sec- 
tions (1) and (2) of Section 68-G it is, 
however, clear that sub-section (2) is 
only complementary to sub-section (1) 
and is not independent of it. It. supple- 
ments something as a proviso to sub- 
section (1) of Section 68-G, Sub-section 
(1) requires that the holder of an exist- 
ing permit shall be paid compensation 
if such permit is cancelled or its terms 
are modified, Sub-section (2) lays down 
that no such compensation shall be 
payable on account of the cancellation 
of an existing permit or any modifica« 
tion of the terms thereof when a per- 
mit for an alternative route or area in 
lieu thereof has been offered, Tha 
phrase ‘on account of the cancellation 
of an existing permit or any modifica~ 
tion of the terms thereof’ in sub-section 
(2) necessarily refers to the cancellation 
or the modification of the terms of the 
permit as contemplated by sub-section 
(1). We are therefore of opinion that 
a compensatory permit under  sub-sec« 
tion (2) of Section 68-G can be granted 
to a person only if an existing permit 
held by such a person has been can- 
celled or its terms have been modified 
in exercise of the powers conferred by 
clause (b) or clause (c) of sub-section 
(2) of Section 68-F, 


7. In regard to the last submis« 
sion made by learned counsel suffice it 
to say that the proviso to sub-section 
(1-D) of Section 68-F deals with a 
situation and with a class of persons 
entirely different than the one contem- 
plated by sub-section (2) of Sec. 68-F. 
The proviso to sub-section (1-D) refers 
to the holder of a renewed permit for 
a limited period which permit is to 
cease to be effective on the publication 
of the scheme under sub-section (3) of 
Section 68-D. Such person. in view of 
the main sub-section (1-D). was a per- 
son the term of whose permit had ex- 
pired and who was not entitled to its 
renewal but for the proviso and within 
its framework, On the other hand sub- 
section (2) of Section 68-F refers to 
that class of permit-holder whose term 
of permit had not expired and who 
held an existing permit on the relevant 
date. The principles governing the 
classification are that the classification 
must be based on an intelligible dif- 
ferentia which distinguishes persons or 
objects grouped together from others 
left out of the group and that differen- 
tia must have a rational nexus with 
the object of the statute. So long as 
these principles are properly followed 
the statute meking the classification 
would be valid; so long as there is 
equality and uniformity within each 
group even though due to fortuitous 
circumstances or a particular situation 
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some included in a class or group may 
get some advantage over others, See 
V. J. Ferreira v, Bombay Municipality, 
(AIR 1972 SC 845), The object of sub- 
section (1-D) of Section 68-F of the 
Act obviously is that no permit is to 
be granted or renewed during the 
period intervening between the date of 
publication under Section 68-C of any 
scheme and the date of publication of 
the approved or modified scheme in 
favour of any person or any class of 
toad transport service in relation to an 
area or route or portion thereof cover~ 
ed by such scheme, Further, sub-section 
(2) of Section 68-F provides that for 
thé purpose of giving effect to the ap- 
proved scheme in respect of a notified 
area or notified route the existing per- 
mits in respect of such area or route 
are to be cancelled or their terms are 
to be modified as required by clauses 
(b) and (c). If keeping in view these 
principles the proviso to sub-section 
(i-D) laid down that any renewed per- 
mit issued for a limited period under 
the said proviso shall cease to be effec~ 
tive on the publication of the scheme 
under sub-section (3) of Section 68-D 
it clearly has a rational nexus with the 
object of the statute. The classification 
is obviously based on an intelligible 
differentia which distinguishes holder of 
a renewed permit under the proviso to 
sub-section (1-D) and an existing per- 
mit-holder within the meaning of sub- 
section (2) of Section 68-F, It is not 
the case of the appellant that there has 
been any discrimination inter se 
holders of a renewed permit under the 
proviso to sub-section (1-D). 


8. For all these reasons the sub- 
mission of learned counsel based on in- 
fringement of Article 14 of the Consti- 
tution also, therefore, fails, 


9. No other point has been urg- 
ed before us. In the result the appeal 
fails and is dismissed with costs. 


Appeal dismissed. 
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N. D. OJHA, J, 

Smt, Jafra Khatoon and another, 
Appellants v. The District Magistrate, 
Allahabad and another, Respondents. 

Execution Second Appeal No. 
of pe: a 13-2-1973. against order of 
R. astava, ist Addl, Dist. J., 
hilahabad "DL 16-7-1970, 


Index Note:— (A) U. P. (Tempo- 
rary) Accommodation Requisition Act 
(25 of 1947), S. 3 — District Magistrate 
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[Pr. 1] Jafra Khatoon v. Dist. Magistrate, Allahabad (Othe J.) 


the. 


1354 ` 


ALR. 


‘requisitioning premises in occupation of 


tenant. 


Brief Note:— (A) Alternative ac« 
commodation offered found to be unin< 
habitable — District Magistrate not 
competent to compel the landlord of 
alternative accommodation to make it 
habitable — Held District Magistrate 
cannot execute the order of requisition. 

(Para 6) 


Cases Referred: Chronological Paras 


AIR 1969 SC 255 = (1969) 1 SCR 
412. Chaturbhuj Pande v, Collec« 
tor, Raigarh 

AIR 1966 All 458 = ILR (1966) 1 
All 463, Sarkies H, A. v. District 


Magistrate. Meerut 3 
AIR 1964 All 1 = 1968 All LJ 406 
(FB), Udhoo Dass v. Prem Prakash 5 
1964 All WR (HC) 702, J. N. Verma 
v. Anis Begam 5 
AIR 1956 SC 359 = 1956 SCR 62, 
4 


Jai Narain v. Kedar Nath 


AIR 1952 SC 145 = 1952 SCR 478, 


Dhiyan Singh v, Jugal Kishore 


P. H. Saidi, Syed Haider and Shau- 
kat Abidi, for Appellants; Standing 
Counsel, for Respondents, 


JUDGMENT :— This Execution Se= 
cond Appeal has been filed by the judg- 
ment-debtors, The facts relevant for the 
determination of this appeal are that 
the District Magistrate of Allahabad 
respondent No. 1 passed an order under 
Section 3 of the U. P. (Temporary) Ac- 
commodation Requisition Act No. XXV 
of 1947 (hereinafter referred to as the 
Act) on October 15, 1969 whereby he 
requisitioned portion of premises No. 
34-A. Nawab Yusuf Road which were 
occupied by Smt, Jafra Khatoon as a 
tenant, The District Magistrate was fur- 
ther of the opinion that an alternative 
accommodation within the meaning of 
the last proviso to Section 3 aforesaid 
was available for being provided to 
Smt, Jafra Khatoon being portion of 
premises No. 179 Allenganj. Allahabad. 
The said accommodation was allotted to 
Smt, Jafra Khatoon, The order of re- 
quisition was challenged by Smt. Jafra 
Khatoon in a writ petition (Civil Misc. 
Writ No. 4278 of 1969), The writ peti- 
tion was however dismissed on Febru- 
ary 18, 1970. Since Smt. Jafra Khatoon 
had failed to comply with the order of 
requisition the District Magistrate res- 
pondent No. 1 made an application to 
the Munsif West, Allahabad under Sec- 
tion 11 of the Act for the execution of 
the order passed by him under Section 
3 of the Act as aforesaid Smt. Jafra 
Khatoon. filed an objection which was 
dismissed and the appeal filed there- 
from by her also failed, Thereupon she 
filed this Execution Second Appeal. 
Jafra Khatoon died during the pendency 
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of the appeal and her legal representa- 
tives have been substituted. 


2. When the appeal wes pending 
before the lower appellate Court cer» 
tain documents were filed as additional 
evidence and were accepted. One such 
document was the report of Senior Ins- 
pector (Rent Control) dated May 20, 
1970 wherein it was mentioned that he 
made spot inspection of the portion of 
premises No. 179, Allenganj Allahabad 
allotted to Smt, Jafra Khatoon as an 
alternative accommodation in the morn- 
ing of May 20, 1970 and found that 
even though the accommodation in 
question existed intact the tiles of the 
rooms and the verandah etc. had been 
removed by the landlord, On the basis 
of his report it was urged before the 
lower appellate Court that since the 
alternative accommodation had been 
rendered uninhabitable by its landlord 
the judgment-debtor could not be eject- 
ed in execution of the order passed 
under Section 3 of the Act, This objec- 
tion however, did not find favour with 
the learned Additional District Judge 
and he dismissed the execution first 
appeal. 


3. Before this Court also learned 
counsel for the appellant reiterated the 
aforesaid objection. In addition it was 
also urged on the basis of the aver- 
ments contained in paragraph 10 of the 
rejoinder affidavit filed in the applica- 
tion for stay that Sri G. S. Mathur for 
whom the accommodation in question 
had been requisitioned had already been 
given another suitable accommodation 
at 17, Stretchy Road, Allahabad and 
that consequently the purpose for which 
the requisition had been made stood 
exhausted, A statement was also made 
at the bar by the appellants’ counsel 
that Sri G. S, Mathur has now been 
transferred from Allahabad and on that 
score too the order of requisition had 
exhausted itself.. In support he placed 
reliance on . A. Sarkies v. Distric 
Magistrate, Meerut, (AIR 1966 All 458). 
So far as this argument is concerned, 
suffice it to say, that the facts stated 
in the rejoinder affidavit or the state- 
ment made from the bar cannot be used 
for the disposal of the execution second 
appeal inasmuch as it would amount to 
deciding the execution second appeal 
on fresh evidence for which neither an 
application has been filed nor the res- 
pondents have been given any opportu< 
nity of rebuttal, In Chaturbhui Pande 
v, Collector, Raigarh, (AIR 1969 SC 
certain documents were placed be- 
the High Court after the conclu- 
of the arguments and were looked 
into by the learned Judges, It was held 


that if the High Court wanted to take 
into consideration fresh evidence it 


Jafra Khatoon v. Dist. Magistrate, Allahabad (Ojha J.) 


-debtor, In Jai Narain 


[Prs, 1-5] All. 423 


should have admitted the same in ac- 
cordance with law and given an oppor- 
tunity to the other side to rebut that 
evidence and that not having been done 
it was not open to the High Court to 
rely on those documents, 


4, The argument of learned 
counsel for the appellants that the al- 
ternative accommodation allotted having 
become uninhabitable the appellants 
could not be ejected has. however. sub=- 
stance. Under the last proviso to Sec- 
tion 3 of the Act it is incumbent upon 
the District Magistrate to provide an 
alternative accommodation to the per- 
son occupying the accommodation which 
has been requisitioned in case such per- 
son did not already have an alterna- 
tive accommodation. In the instant case, 
the District Magistrate was satisfied that 
no alternative accommodation already 
existed for the needs of Smt. Jafra 
Khatoon and that she had to be provid- 
ed for with an alternative accommoda- 
tion, On this view a portion of 179, Al- 
lenganj was allotted to her, Consequent- 
ly the order of requisition imposed ob- 
ligations on both sides which were so 
conditioned that the performance by 
one was conditional on performance by 
the other. Section 11 of the Act lays 
down that if any person failed to com- 
ply with any order made under Sec. 3 
the court shall on the application of 
the District Magistrate execute the 
order as if it was a decree passed by 
that court. The word court as defined 
by Section 2 (b) of the Act means the 
court of Munsif and where there is no 
Munsif, the court of Civil Judge in 
whose territorial jurisdiction the ac- 
commodaetion lies, On an application 
having been made by the District Ma~ 
gistrate respondent No. 1 under Sec. 11 
in the court of the Munsif, West Alla- 
habad for the execution of the order 
the position of respondent No, 1 was 
that of a decree-holder whereas that of 
Smt, Jafra Khatoon that of a judgment- 
v. Kedar Nath, 
(AIR 1956 SC 359) it was held :— 


“When a decree imposes obligations 
on both sides which are so conditioned 
that performance by one is conditional 
on performance by the other execution 
will not be ordered unless the. party 
seeking execution not only offers to per- 
form his side but. when objection is 
raised, satisfies the executing court that 
he is in a position to do so. Any other 
rule would have the effect of varying 
the conditions of the decree: a thing 
that an executing court cannot do.” 


5. It has therefore to be seen as 
to whether the respondent No. 1 being 
the decree-holder is in a position to 
perform his side of the obligation. It 
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cannot be denied that the tiles of the 
rooms and the verandahs having been 
removed by the landlord of the accom- 
modation allotted to Smt, Jafra Khatoon 
the said accommodation was not habit- 
able. No provision either under the Act 
or even under the U, P, (Temporary) 
Control of Rent and Eviction Act has 
been brought to my notice which could 
be pressed in service by the District 
Magistrate respondent No. 1 for com- 
pelling the landlord of the alternative 
accommodation to make the said accom- 
modation habitable by getting its roof 
tiled. Section 7-E of the Rent Control 
and Eviction Act provides that the land- 
Jord is bound to keep an accommoda- 
tion let out to a tenant wind-proof and 
water-proof, The provisions of the said 
section cannot be invoked by the Dis- 
trict Magistrate but can be invoked 
only at the instance of the tenant by 
making an application to the Munsif 
under sub-section (4) of the said sec- 
tion. If the repairs are such which 
could be carried out at a cost not ex- 
ceeding one month’s rent the tenant 
can do it himself after giving due 
notice to the landlord under sub-section 
(3) of the said section and deduct the 
expenses incurred from the amount of 
rent, The provisions of the said section 
are however available only to a tenant. 


In Udho Das v. Prem Prakash. (1963 
All LJ 406) = (AIR 1964 All 1) (FB) a 
Full Bench of this Court interpreting 
the scope of an allotment order held:— 


“The order issued by the District 
Magistrate does not confer any tenancy 
rights upon him, naturally he cannot 
become a tenant unless a contract of 
tenancy had been entered into between 
him and the landlord.” 

Consequently before Smt. Jafra Kha- 
toon could avail of the benefit provid- 
ed by Section 7-E aforesaid it was in- 
ecumbent on her to have entered into a 
contract of tenancy with the landlord 
of the accommodation allotted to her.. 
The tiles of the rooms and the verandah 
having been removed by the landlord 
Smt. Jafra Khatoon could not be com- 
pelled to enter into a contract of ten- 
ancy with the landlord inasmuch as 
the accommodation had become unin- 
habitable, That apart. as already point- 
ed out, the provisions of Section 7-E 
aforesaid could not be invoked by the 
District Magistrate and for purposes of 
the determination of this case it is only. 
the authority of the District Magistrate 
which is relevant to be considered, The 
only provision which could be invoked 
by the District Magistrate is contained 
in Section 7-D of the Rent Control and 
Eviction Act which provides that no 
landlord shall without just or sufficient 
gause cut off or withhold any of the 
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amenities enjoyed by the tenant, First« 
ly. even for invoking the powers of .the 
District Magistrate under this section 
ean application has to be made by the 
tenant. Smt. Jafra Khatoon, as already 
pointed out, had not, by the time when 
the tiles were removed from the ac- 
commodation, become its tenant. More- 
over, the provisions of Section 7-D 
could not even otherwise be invoked 
for the purpose of getting the tiles plac- 
ed over the rooms and the verandah, 


In J, N. Verma v. Smt, Anis Begam, 
(1964 All WR (HC) 702) it was held :— 


“S. 7-D applies only to amenities 
and not to repairs for which there 
exists the required provision in S. 7-E. | 
“Amenities contemplated by Section 7-D 
are what have been enjoyed by the 
tenant in addition to the use and occu- 
pation of the accommodation itself, that 
is. something in addition to the accom- 
modation .....cccccceeee 
cupation of an accommodation it can~ 
not be said that he is in enjoyment of 
any amenity. Amenities are something 
which is not let out to him but of which 
he is allowed the enjoyment. such as 
the supply of water or electricity or a 
licence to use a pathway, garage, gar< 
den CtC......cccceee 


6. In this view of the matter itj. 
is clear that respondent No. 1 who 
stands in the position of a decree-holder 
was not in a position to perform his 
side of the obligation placed by the 
order of requisition and consequently 
the said order could not be executed. 
The objection of the appellant made in 
this behalf therefore deserves to be 
allowed. 


Te Learned counsel for respon- 
dent No. 2 who is the landlord of the 
accommodation which was requisitioned 
urged that the objection aforesaid was 
barred by constructive res judicata as 
a result of the dismissal of the writ 
petition filed by Jafra Khatoon refer- 
red to above, I am, however, unable 
to agree with this submission. As al- 
ready pointed out above, the Writ Peti- 
tion was dismissed on February 18. 1970 
and the tiles of the alternative accom- 
modation were removed by its landlord 
on or about May 20. 1970, This objec- 
tion, therefore. was not available to 
Smt. Jafra Khatoon for being raised in 
the writ petition, It was then urged 
that the objection was barred by estop- 
pel. Reliance was placed on an applica- 
tion made before the executing court 
on April 16, 1970 on behalf of Smt. 
Jafra Khatoon (paper No. 14/C) praying 
for time till May 10, 1970 to vacate the 
accommodation, In the said application 
she undertook to vacate the premises 
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positively by May 10. 1970 even if the 
alternative accommodation which was 
‘offered to her was not given. From a 
perusal of the record of the court be- 
low it. however. appears that on the 
margin of 14/C an endorsement was 
made by the learned counsel for res- 
pondent No, 1 that the application was 
opposed. The prayer contained in the 
said application was not granted on 
April 16. 1970 and the said application 
was ultimately ordered to be filed on 
May 23, 1970 inter alia on the ground 
that the time prayed for had already 
expired, Under these circumstances if 
Smt. Jafra Khatoon on April 18, 1970 
decided to press her objection and did, 
in fact. do so her objection could not 
be dismissed on account of the aforesaid 
undertaking as on the face of it the in- 
gredients of estoppel ‘were not made 
out. See Dhiyan Singh v. Jugal Kishore, 
(AIR 1952 SC 145). 


8. In the result the appeal suc- 
ceeds and is allowed, The objection of 
the appellant is allowed and the appli- 
cation for execution of the order of 
requisition is dismissed. In the circum- 
stances of the case, however, there will 
be no order as to costs. 


Appeal allowed. 
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S. MALIK, J. 


Ehsanul Haq, Appellant v, Mohd. 
Umar and another, Respondents, 


Second Appeal No. 4379 of wees 
D/- 12-2-1973. against judgment and de- 


cree of R. K. Saxena. Addl. Civil J. 
Faizabad, D/- 28-9-1964. 
Index Note:— (A) Specific Relief 


Act (1877), S. 18 (a) — Agreement to 
sell property declared to be evacuee 
property — Vendor making highest bid 
in auction of property on date of agree- 
ment — Property cannot be held to be 
spes successionis within S. 6 (a), T. P. 
Act — Vendor had imperfect title on 
date of agreement within S. 18. (X- 
= Transfer of Property Act (1882), 
S. 6). 


Brief Note:-— (A) A entered into 
an agreement with B to sell the suit 
property (a house) on 12-4-1958. The 
property had been declared to be eva- 
cuee property, A had already made the 
highest bid in the auction of the pro-~ 
perty and got the sale certificate on 
19-3-1959 declaring him to be the own- 
er with effect from 1-2-1959, 


Held that (i) as on the date of the 


agreement 12-4-1958 A had made the 
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highest bid he had an ‘imperfect title’ 
to the property within the meaning of 
S. 18 and B had the right to enforce 
specific performance under S, 18 (a), 

, (Para 12) 

(ii) The possibility of A’s acquiring 
the suit property was neither so remote 
nor of the same category as enumerated 
in S. 6 (a) of the T. P, Act which deals 
with cases of the nature of spes suc- 
cessionis, Though the execution of the 
sale-deed in favour of B might have 
depended on the ultimate sanction of 
the Custodian-General the auction- 
purchaser A had paid a portion of the 
sale-price and the sanction did not de- 
pend on a mere chance or whim of the 
Custodian-General, The Custodian-Ge- 
neral having sanctioned the auction sale 
A’s inchoate right to the property, 
matured into a perfect right to execute 
the sale-deed in B’s favour. (Para 11) 


Cases Referred: Chronological Paras 


AIR 1945 Cal 355 = 49 Cal WN 
371. Prem Sukh Gulgulia v. 


Habib Ullah 7 
S. J, Haider. for Appellant: S. P. 
Srivastava and Rama Shanker Mishra, 
for Respondents, 
JUDGMENT :— This is a defen- 


dants appeal against the judgment dat- 


ed 28-9-1964 of the Additional Civil 
Judge, Faizabad. dismissing the appel- 
lants appeal and confirming the judg- 


ment and decree dated 17-7-1963 pass- 
ed by the Additional Munsif. Akbarpur, 
decreeing the plaintiff-respondent’s suit 
for specific performance of a contract 
entered into between him and defen- 
dant No. 1. 


2. The relevant facts are that 
defendant-respondent No. 2 who was 
defendant No. 1 in the trial Court enter- 
ed into the agreement dated 12-4-1958 
(Ex. 2) with the plaintiff thereby agree- 
ing to sell to the plaintiff the property 
in suit which is house property. The 
property had been declared to be eva- 
cuee property and it was duly auction- 
ed as such. The auction was completed 
on the 14th of April. 1958. Subsequent- 
ly. the sale certificate was issued on the 
19th of March, 1959 declaring that de- 


fendant No. 1 who was the highest 
bidder had become its owner with 
effect from the 1st of February. 1959. 


It appears that after obtaining the sale- 
certificate defendant No. 1 executed a 
sale-deed on 24-6-59 in favour of de= 
fendant No. 2. 


3. According to the plaintiff. he 
had been trying to persuade defendant 
No. 1 to carry out the agreement enter- 
ed into between them but ultimately 
he came to know that surreptitiously he 
had executed the sale-deed in favour of 
defendant No. 2. With these allegations 
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the suit was filed on the 12th of April, 
1961. It may also be mentioned that 
both the courts below have found that 
defendant No. 2 got the sale-deed exe- 
cuted in his favour by defendant No. 1 
knowing full well about the agreement 
entered into between defendant No. 1 
and the plaintiff. 


4, The courts below have held 
that, as appears from a perusal of Ex. 
2, defendant No. 1 had already made 
the highest bid in the auction sale for 
the property and. therefore, had |. ac- 
quired an “imperfect title” to the same 
within the meaning of Section 18 of the 
Specific Relief Act, 1877 and on his find- 
ing decreed the pleintiff’s suit keeping 
in view the other facts already nar- 
rated, 

5. The only question -raised in 
this Court was whether keeping in view 
the facts of the case it could be said 
that on the date of the agreement de- 
fendant No, 1 had an “imperfect title” 
within the meaning of Section 18 of the 
Specific Relief Act, 1877. 


6. In the Act of 1963 in Section 
13 which replaced Section 18 of the old 
Act, before the words “having only an 
imperfect title thereto” the words “no 
title or” were added. This change was 
probably made to clarify the law. as 
the old Section 18 and the new Section 
13 are based on the well-known rule 
of estoppel sometimes referred to as 
feeding the grant by estoppel. 


7. The Calcutta High Court in 
the case of Prem Sukh Gulgulia v. Ha- 
bib Ullah, (AIR 1945 Cal 355) held that 
transfers of non-existent or as it is con- 
veniently called, after acquired pro- 
perty, provided they are not of the 
nature contemplated in: Section 6 (a) 
are perfectly valid. The transfer would 
be regarded in a court of justice as 
contract to transfer after the vendor 
had acquired title and would fasten 
upon the property as soon as the ven- 
dor acquired it, A contract of sale of 
property which is not of the vendor’s at 
the time of the contract, but which the 
vendor thinks of acquiring by purchase 
later on, is not bad in law. I respect- 
fully agree with the view taken by the 
Calcutta High Court. ‘ 

8 In my view also, an agree- 
ment to sell of the nature entered into 
between the parties, is a valid agree- 
ment and is, therefore, enforceable. in 
law unless it is shown that the agree- 
ment is hit by the provisions of Section 
6 (a) of the Transfer of Property Act 
or by any other law, Learned co 
for the appellant has not been able to 
show me any provision of law which 
would make such an agreement, as was 
' entered into in this case, invalid, - 
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A.L Re 


9. The learned counsel for the 
appellant has relied on Section 6 (a) of 
the Transfer of Property Act and speci~ 
ally on the words, “......... any other 
mere possibility of a like nature cannot 
be transferred” in support of his con- 
tention that the agreement in question 
in the instant case is hit by Section 6 
(a) of the Transfer of Property Act. 


10. To be more explicit, the 
question to be answered is whether the 
chance of defendant No. 1 becoming 
the owner of the property. he agreed 
to sell to the plaintiff, so that he may 


execute a valid sale-deed in respect of 


the same, was as remote as in the two 
eases mentioned, namely, of the heir 
apparent or of a relation obtaining a 
legacy on the death of a living kins- 
man, The third category. relied upon, 
must be “of a like nature”, 


11. In my view, the question 
must be answered in the negative as 
in this case the possibility of the de- 
fendant’s (No. 1) acquiring the property 


-he had agreed to sell, was neither so 


remote nor of the same category as 
enumerated in Section 6 (a) of the 
Transfer of Property Act which deals 
with cases of the nature of “Spes Suc- 
cessionis”, a mere chance of succession. 
Though in this case the execution of 
the sale-deed might have depended on 
the ultimate sanction of the Custodian 
General. the auction-purchaser had paid 
a portion of the sale-price and the sanc- 
tion did not depend on a mere chance 
or whim of the Custodian General, The 
Custodian General having sanctioned 
the auction sale, defendant No, Ts in- 
choate right to the property. had 
matured into a perfect right to execute 
the sale-deed in the plaintiffs favour. 

12. I am further of the view that 
the addition of the words “no title or” 
before the words “imperfect title” 
merely clarifies the law and does not 
change it, This view is supported by 
sub-section (a) of Section 18 of the 
Specific Relief Act, 1877. It lays down: 


“If the vendor or lessor has subse- 
quently to the sale or lease acquired 
any interest in the property. the pur- 
chaser or lessee may compel him to 
make good the contract out of such 
interest.” 


To my mind, the words “any interest” 
appearing in sub-section (a) of Section 
18 make it clear that at the time of 
agreement the vendor may not have 
had_any interest in the property at all. 
If a contrary view is taken, the result 
would be that no contract of sale even 
if valid can be enforced and specific 
performance claimed before the new 
Act of 1963 came into force. if the con+ 
tract was entered into before the pros- 
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pective vendor had got a deed of trans- 

fer in his favour. A reference may here 

be made to the following portion of 

e on 54 of the Transfer of Property 
ct:— 

Moreni a contract for the sale of 
immovable property is a contract that 
a sale of such property shall take place 
on terms settled between the parties. 
It does not. of itself, create any inte- 
rest in or charge on, such property.” 
On the date of the agreement the pros- 
pective vendor cannot be said to have 
“any interest in or charge on. such 
property.” From the deed (Ex, 2) it 
appears that in this case the vendor 
had already made the highest bid and, 
therefore, the courts below came to 
the conclusion that though at the time 
of the agreement he had no title to the 
property in suit, he nevertheless had an 
“imperfect title” within the meaning 
of Section 18 of the Specific Relief Act. 


13. From what has been discus- 
sed. I see no reason to differ from the 
view taken by the courts below, The 
appeal is dismissed with costs. The stay 
order dated 4-8-1965 is hereby vacated. 


Appeal dismissed. 
¥ 
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SATISH CHANDRA AND YASHODA 
NANDAN, JJ. 

Subhana and another, Petitioners v. 
The Dy. Director of Consolidation and 
others, Respondents. 

Special Appeal No. 639 of 1970, Be 
4-2-1973, against. judgment of S. 
Singh. J. in C. M. W. P. No. 755 of 
1966, D/- 6-7-1970. 

Index Note:— (A) U. P, Zamindari 
Abolition and Land Reforms Act (1 of 
1951), S. 20 (b) (D) — Recorded occu- 
pant to take or retain possession under 
— Explanation I to — Correction of 
Entry in record, ordered or decreed by 
competent Court, is deemed to have 
been carried out in the record, 


Brief Note:-— (A) Before the date 
of vesting (end of 1356F) a compromise 
decree was passed in a suit under Sec- 
tion 63 of the U. P, Tenancy Act declar- 
ing plaintiff as the Khudkasht holder of 
disputed land. The Revenue record 
ought to have been corrected, but re- 
mained uncorrected showing defendant 
(who disputed plaintiff's claim) as real 
occupant in subsequent suit under Sec- 
tion 180 of the U. P. Tenancy Act and 
in the consolidation proceedings. 

Held: in view of Explanation III 
plaintiff's name must be deemed to have 
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been entered as occupant in the record: 
AIR 1971 All 549 (FB), Followed; AIR 
1965 SC 54. Distinguished. 

(Paras 1. 2, 8 and 14) 


Index Note:— (B) U. P. Zamindari 
Abolition and Land Reforms Act (1 of 
1951), S. 20 (b). Explns. I, i, my — 
Scope of — Expln. I operates in field 
separate from that of IX and Ili — They 
do not overlap. 

Brief Note:— (B) S. 20 (b) (1) 
speaks of two categories of persons: 
Explns. I and III deal with first cate- 
gory ie. those recorded as occupants in 
khasra or khatauni of 1356 F and Expln, 
I deals with the second category ie. 
those entitled to regain possession under 
S. 27 (1) (c) of U. P. Tenancy (Amend- 
ment) Act, 1947, AIR 1971 All 549 (FB), 
Followed; AIR 1969 All 170 (FB). Dis- 
tinguished. (Paras 9, 10. 11. 13) 


Cases Referred: Chronological Paras 
AIR 1971 All 549 = 1971 All WR 
(HC) 861 (FB), Ambika Prasad 


v. Kamla Prasad 8,9 
AIR 1969 All 170 = 1968 All LJ 
306 (FB), Harinath v. Ram Pra- 
9 


tap 
AIR 1965 SC 54 = 1964 All LJ 
805, Amba Prasad v. Mahboob 
Ali Shah 14 


K, S. Nigam. for Petitioners: S. 
Sadiq Ali and Standing Counsel, for 
Respondents, 


SATISH CHANDRA, J.:— This ap- 
peal arises out of consolidation proceed- 
ings, Mohammad Ahmad respondent 
No. 3, filed a suit for declaration under 
Section 63, U. P, Tenancy Act against 
the appellant Subhanna on the 14th 
June, 1949. The parties filed a compro- 
mise, On the basis of that compromise, 
the suit was decreed on the 18th June, 
1949, declaring the appellant Mohammad 
Ahmad to be khudkasht-holder of the 
plots in dispute. Subhana made an ap- 
plication for review denying the com- 
promise, but that application was dis- 
missed on 16th July, 1951. On ‘th Sep- 
tember, 1950 Mohammad Ahmad filed a 
fresh suit under Section 180 of the U. P. 
Tenancy Act against Subhana on the al- 
legation that he had trespassed over the 
land in dispute after the passing of the 
compromise decree. This suit was dis- 
missed by the trial Court. but on appeal 
it was decreed on 17th September. 1962. 
In execution of that decree possession 
was delivered to Mohammad Ahmad on 
92nd October, 1962. Subhana, however, 
filed a second appeal, which was pend- 
ing before the Board of Revenue when 
consolidation proceedings commenced. 

2. Subhana filed an objection in 
the consolidation proceedings claiming 
to have become sirdar of the land in 
dispute, Maqbool Ahmad and Moham- 
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mad Ayub, respondents 3 and 4 also 
filed an objection claiming to be mutated 
in place of Mohammad Ahmad by vir- 
tue of a sale deed dated the 22nd Nov- 
ember 1963 executed by Mohammad 
Ahmad in their favour. The Consolida- 
tion Officer upheld the claim of Sub- 
hana. On appeal, the Settlement Offi- 
cer repelled the claim of Subhana and 
upheld the title of Mohammad Ahmad 
as khudkast-holder, He directed that 
his vendees Maqbool Ahmad and 
Mohammad Ayub be recorded as bhumi- 
dhars. Subhana filed a revision before 
the Deputy Director, Consolidation. who 
held that Subhana had become bhumi- 
dhar of the land in dispute and was en~ 
titled to be recorded as such, Aggriev- 
ed, Magbool Ahmad and Mohammad 
Ayub filed a writ petition in this Court. 


3. The learned single Judge held 
that Subhana was recorded as occupant 
over the plots in dispute in the revenue 
papers in 1356 F, but since the suit for 
declaration was instituted during the 
year 1356 and decreed, the result was 
that a final decision between the par- 
ties under Section 63 of the U. P. 
Tenancy Act came into existence. The 
effect of this decision would be that the 
entry of 1356 F, would be deemed to 
have been corrected. within meaning of 
Explanation III to Section 20. Zamindari 
Abolition and Land Reforms Act. Con- 
sequently, this entry could not be avail- 
ed = by Subhana for claiming adhivasi 
rights. 


4. It was urged before the learn- 
ed Single Judge that in view of the fact 
that Subhana had been in continuous 
possession till the execution of the de- 
cree passed in the suit under Section 180 
of the U. P. Tenancy Act, and delivery 
of possession on the 22nd October, 1962 
to Mohammad Ahmad. he (Subhana) by 
this time had become a hereditary 
tenant, The learned single Judge repel- 
led this contention on the finding that 
since the suit for eiectment had been 
instituted within limitation no right 
could accrue to Subhana merely because 
he had been in possession during the pen- 
dency of that suit. 


5. It appears that Subhana had 
deposited ten times of the land revenue 
and obtained a bhumidheri sanad. He 
claimed to have become bhumidhar, of 
the land in dispute on the basis of the 
sanad. The learned Single Judge held 
that mere possession of the bhumidhari 
sanad will not confer any bhumidhari 
right. 

6. On these findings, the writ 
petition was allowed and the orders of 
the Deputy Director of Consolidation 
and the Consolidation Officer were qua- 
shed. Aggrieved, Subhana has come up 
on appeal, 


Subhana v. Dy. Director of Consolidation 


A.I. R. 


T: We agree with the learned 
Single Judge that no hereditary tenancy 
rights accrued to the appellant and that 
no bhumidhari rights could be claimed 
on the basis of the mere possession of 
the sanad. These two points need nof 
detain us any longer. 


8. With regard to the entry of the 
appellants name in the village papers as 
occupant in 1356 F.. the matter is cover= 
ed by the Six Judge Full Bench case 
of Ambika Prasad v. Kamla Prasad, (AIR 
1971 All 549). In that case a suit for 
ejectment filed in the revenue Court 
ended in a compromise decree. wherein 
the defendant stated that the plaintiff was 
the rightful tenure-holder and that the 
defendant had no concern with the plots 
in dispute, and the plaintiff was entitled 
to take possession. This compromise was 
effected towards the end of 1355 F. The 
Full Bench held that this compromise 
decree fulfils the requirement of Ex- 
planation III to Section 20 (b) of the 
Z. A. and L. R, Act. It was held that 
Explanation III applies not only to cases 
where the decree states that revenue re~ 
cords be corrected accordingly. but also 
to cases where the nature of decree is 
such that correction of records becomes 
a necessary consequence in order to obey 
the command of the Court contained in 
the decree. In the present case the com= 
promise decree of declaration was pass< 
ed on the 18th June 1949. i.e. before 
the expiry of 1356 F, paragraph 39 of 
the Revenue Court Manual provides that 
in any case in which the effect of the 
order or decree passed involves a change 
in the patwari’s records, the Court shall 
draw up a separate order in the pres= 
cribed form (B. R. No, 250) giving full 
details of the entries to be made and 
entries to be expunged and direct the 
Tehsildar to have the new entries re- 
corded in the patwari’s papers. A de- 
claratory decree does not require an ap- 
plication for execution by the decree- 
holder. The Court has to carry out the 
correction in the revenue papers in ac- 
cordance with the decree.as provided by 
para 39 of the Revenue Court Manual. 
There is a presumption that the official 
authorities will do their work in accord~ 
ance with law. It can be presumed that on 
the passing of the compromise decree, 
orders in accordance with paragraph 39}. 
must have been passed and the correc- 
tion done. The existing entries showed 
Subhana as the occupant. That clearly 
required correction in accordance with 
the declaratory decree. In this context 
the decree in favour of Mohammad 
Ahmad in the declaratory suit must be 
deemed to have corrected the entry of 
1356 F.. within meaning of Explana~ 
nation III to Section 20 (b). 

9. In this ‘connection. reliance 
was placed on the three Judge Full 
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Bench decision in Harinath v. Ram Pra- 
tap Singh, AIR 1969 All 170, Learned 
counsel invited our attention to the fol- 
lowing passage in paragraph 25 of the 
report :— 


“In the first place there is no order 
or decree of a competent Court requir- 
ing any correction’ in the records, The 
compromise decree does not say that 
correction of papers shall be made. Se- 
condly, Explanation I would exclude the 
operation of Explanations II and Tit in 
the case. Explanation I clearly provides 
that notwithstanding anything in any 
order or decree a person evicted from 
the land after 30th June. 1948. the per- 
son entered as occupant, shall be en- 
titled to regain possession.” 


Referring to this passage. the learned 
Judge in Ambika’s case AIR 1971 All 
549 (FB) observed :— 


“As the passage extracted above 
would show, Harinath’s case was actual- 
ly disposed of on the basis of Explana- 
tion I and not on the basis of Explana- 
tions II and Ill. The scope of Expla- 
nations II and III was never considered 
in that case. In Harinath’s case the Full 
Bench only made a casual observation 
that the compromise decree does ‘not 
say that correction of papers shall be 
made without laying down as a proposi- 
tion of law that unless and until a de- 
cree said in go many words that correc~ 
tion of revenue records shall be made, 
Explanation III will not be attracted.” 
On this ground that Full Bench decision 
was held distinguishable. and not an au- 
thority for the proposition that Expla~ 
mation III would not be attracted in a 
case where the decree did not specifical~ 
ly state that correction of revenue re- 
cords shall be made in accordance with 
its terms, 


10. It will be seen that in sub- 
stance the observations made in para, 25 
by the Full Bench in Harinath’s case 
have been set at rest. We do not feel 
that the observations in para, 26, which 
were termed as casual observations by 
the larger Full Bench, can be treated as 
laying down any binding proposition of 
law. Further, it may be pointed out that 
Explns. I and III to Section 20 operate 
in entirely different fields. Section 20 
(b) (i) of Z. A. & L .R, Act provides :— 


“Every person who— 


(A) wclsecicteetess 

(b) was recorded as occupant— 

(i) of any land ..essessossessesss in the 
khasra or khatauni of 1356 F, prepared 
under Sections 28 and 33 respectively 
of the U, P, Land Revenue Act. 1901, 
or who was on the date immediately 
preceding the date of vesting entitled 
to regain possession, thereof under Cl. (c) 
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of sub-section (i) of Section 27 of the 
U. P. Tenancy (Amendment) Act, 1947 


AE TEE shall, unless he has become 
bhumidhar” of the land under sub-sec= 
tion (2) of Section 18, or an asami. under 
clause (h) of Section 21, be called adhi-« 
vasi of the land and shall, subject to 
the provisions of this Act, be entitled to 
take or retain possession thereof, 


Explanation I— Where a person rTe« 
ferred to in clause (b) was evicted 
from the land after June 30, 1948, he 
shall notwithstanding enything in any 
order or decree. be deemed to be a 
person entitled to regain possession o£ 
the land. 

Explanation Ti— Where any entry in 
the records referred to in clause (b) has 
been corrected before the date of vest- 
ing under or in accordance with the 
provisions of the U. P. Land Revenue 
Act, 1901, the entry so corrected shall 
ie the purposes of the said clause, pre~ 
vail, 


. Explanation II— For the purposes 
of Explanation II an entry shall be 
deemed to have been corrected be- 
fore the date of vesting if an order 
or decree of a competent Court requir- 
ing any correction in records has been 
made before the said date and had be- 
come final even though the correction 
may not have been incorporated in the 
records.” 


11, It shall be seen that Cl. (b) (i) 
speaks of two categories of persons; (a) 
those recorded as occupants in the khasra 
or khatauni of 1356 F, and (b) those who, 
were, on the date immediately preced- 
ing the date of vesting entitled to re- 
gain possession under Section 27 (1) (c) 
of the U, P, Tenancy (Amendment) Act, 
1947. Section 27 (1) (c) aforesaid au- 
thorised persons who had been ejected 
under Section 180 of the U., P. Tenancy 
Act, notwithstanding his having been 
recorded as an occupant on the first day 
of January, 1938. to apply for restora- 
tion of possession within six months of 
the commencement of that Act. This 
category of persons alone were entitled 
to regain possession, 


12. Explanation I only explains 
the term ‘entitled to regain possession’ 
occurring in Section 20 (b) (i). That 
phrase is relevant only in regard to the 
category of persons referred to in Sec- 
tion 27 (1) (e). It has no application to 
the other category of persons referred 
to in Section 20 (b) (i). namely. those 
who were recorded as occupants in the 
khasra or khatauni of 1356F, So this 
Explanation is not attracted to them. 


13. The first category of persons, 
namely, those recorded as occupants in 
1356F.. are specifically dealt with in Ex- 
planations Ii and HI, These Explana- 
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tions do not relate to persons referred 
to in Section 27 (1) (c). The two sets 
of Explanations apply to different cate- 
gories of persons. They operate in dif- 
ferent fields. The casual observation in 
Harinath’s case that Explanation I would 
exclude the operation of Explanations II 
and III, is not quite accurate because 
there is no overlapping, 


14. For the appellant, reliance 
was placed on the Supreme Court case 
of Amba Prasad v. Mahboob Ali Shah, 
1964 All LJ 805 = (AIR 1965 SC 54). In 
that case, the main discussion was whe- 
ther the entry of 1356F. was genuine. 
An ejectment decree passed in a suit 
under Section 180 of the U. P. Tenancy 
Act was put in execution in 1952 
(1359F.) that is to say, after the expiry 
of 1356F., under the rules. the entries 
for 1356F. had to be completed upto 30th 
April, 1949, In this context. the Supreme 
Court observed that the decree could 
not require correction of 1356F entry. 

15. In the present case, the de- 
eree was passed on 18-6-1949. In our 
view. Amba Prasad’s case is also dis- 
tinguishable, ; 

16. In our opinion, the learned 
Single Judge took a right view of the 
law. The appeal fails and is dismissed 
with costs, 


Appeal dismissed. 


AIR 1973 ALLAHABAD 430 (V 60 C 150) 
(LUCKNOW BENCH) 
D. S. MATHUR AND OMPRAKASH 
TRIVEDI, JJ, 


Ashiq Husain, Appellant v. Assistant 
Custodian General, Evacuee Property at 
Jaisalmer and others, Respondents. 

Special Appeal No, 98 of 1971. 
29-1-1973. 

Index Note:— (A) Administration 
of Evacuee Property Act (1950), S. 8 (4) 
=- Expressions “evacuee” and ‘evacuee 
property” as used in U. P. Ordinance 
No. 1 of 1949 and Central Ordinances 
Nos. 12 and 27 of 1949 — Meaning. 


Brief Note:— (A) U. P, Ordinance 
No. 1 of 1949 is not restricted only to 
those persons who were residents in any 
place forming part of Pakistan on 15-8- 
1947. It includes also persons who later 
on migrated from India to Pakistan. 

(Paras 5, 6) 

After repeal of the U. P, Ordinance, 
his properties must be deemed to be 
“evacuee property” automatically vest- 
ing in the Custodian by virtue of Sec- 
tion 5 (1) of the Central Ordinance 
No, 12 of 1949 notwithstanding the ab- 
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D/- 


A.I. R. 


sence of any notification under S. 6 (1). 
(Para 9) 


Similarly, after repeal of the Cen- 
tral Ordinance No. 12 of 1949 the pro- 
perties continue to be vested in the Cus- 
todian by virtue of Section 8 (2) of the 
Central Ordinance No. 27 of 1949 not= 
withstanding the absence of any action 
under the latter Ordinance, 

(Paras 10, 11) 


Mohd, Husain, for Appellant; G, T, 
Wadhwani and R. K., Verma, for Res« 
pondents No, 1 and No, 3. 


D. S. MATHUR, J.:— This is a 
Special Appeal by Ashiq Husain, peti- 
tioner. against the order of a learned 
single Judge partly allowing and partly 
dismissing the writ petition moved by 
him and by Smt. Hanifa Bibi, respon~ 
dent No. 4. 


2. The material facts of the case 
are that one Yadan was a resident of 
Uttar Pradesh having a house in Mohalla 
Aliganj of the town of Tanda in district 
Faizabad but had shifted to Kamtee in 
Madhya Pradesh in 1940 and migrated to 
Pakistan in or before 1949. The appel- 
lant Ashiq Husain, purchased the house 
from Yadan in 1960 (sic), It was after 
a few years that the Custodian gave 
notice to petitioner No, 1 under S, 8 (4) 
of the Administration of Evacuee Pro- 
perty Act (Act XXXI of 1950) to show 
cause why damages be not recovered 
from him for being in unauthorised pos- 
session of the abovementioned house 
which was an evacuee property and had 
vee in him. The notice is dated 5-11- 
195 


3. The learned single Judge was 
of opinion that clause (i) of Section 2 (c) 
of U, P, Ordinance I of 1949 did not 
apply to Yadan, and the mere fact that 
he had migrated to Pakistan could not 
show that he was residing in Pakistan. 
It was in these circumstances that the 
revision was remanded for fresh hear~ 
ing, keeping the observations made in 
the writ petition in mind, In substance, 
therefore, if Yadan was a resident of 
Pakistan the property was evacuee pro- 
perty and the action taken by the Custo- 
tion was proper. 


4, The first Ordinance to be pass~ 
ed in respect of evacuee property. mate- 
rial for the decision of this case, is U.P. 
Ordinance No, I of 1949. Section 2 (c) 
defined ‘evacuee’, The definition of teva- 
cuee property’ contained in Section 2 (d) 
of the Ordinance flows from the term 
‘evacuee’. As laid down in clauses (i) 
and (ii) of Section 2 (c) of this Ordinance 
“evacuee” means any person: 

“(i) who, on account of the setting 
up of the Dominions of India and Pakis- 
tan or on account of civil disturbances 
or the fear of such disturbances, leaves 
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or has on or after the lst day of March, 
1947 left any place in the United Pro- 
vinces for any place outside the territo~ 
ries now forming part of India, or 


(ii) who is resident in any place now 
forming part of Pakistan and is for that 
reason unable to occupy. supervise of 
manage in person his property in the 
United Provinces or whose property in 
the Province has ceased to be occupied, 
supervised or managed by any person, 
or is being occupied, supervised or 
managed by an unauthorised person.” 


5. Yadan was not living in Uttar 
Pradesh during the material period and, 
therefore, clause (i) is inapplicable. 
Clause (ii) applies to a resident in any 
place now forming part of Pakistan. It 
was contended that clause (ii) of Sec- 
tion 2 (c) applied to only those persons 
who were residents in any place now 
forming part of Pakistan on the 15th of 
August, 1947. and not to those who had 
later migrated from India to Pakistan. 
Clause (ii) has been worded generally 
and we see no justification to give a 
restricted meaning to this provision, 


6. Reliance was placed upon Sec- 
tion 8 (1) (b) of the Administration of 
Evacuee Property Act, 1950 wherein it 
is provided that in cases falling under 
this category the property shall be 
deemed to have vested in the Custodian 
from the 15th day of August. 1947. Sec- 
tion 8 (1) (b) was incorporated in the 
subsequent enactment to lay down from 
which date the property shall be deemed 
to have vested in the Custodian and 
not to restrict the scope and meaning 
of the expressions ‘evacuee’ or ‘evacuee 
property’. In any case. any new provi- 
sion in a subsequent enactment cannot 
be utilised to restrict the general scope 
of the provisions in the earlier enact- 
ment. We, therefore, agree with the 
learned single Judge that a person who 
had migrated to Pakistan after 15th of 
August, 1947 and was residing in Pakis- 
tan was also covered by clause (ii) of 
Section 2 (c) of U. P. Ordinance No. I of 
1949. The provision was, however. not 
applicable if after migration the person 
settled down in a country other than 
Pakistan. 

Te U. P. Ordinance No, I of 1949 
was replaced by Central Ordinance No. 
XII of 1949 as amended by the Amending 
Ordinance No, XX of 1949. This Cen- 
tral Ordinance came into force in Uttar 
Pradesh on 23rd August, 1949. The Cen- 
tral Ordinance has been worded in the 
same manner as U. P, Ordinance No, 1 
of 1949. The definition of ‘evacuee’ 
contained in this Ordinance is the same 
as in U, P. Ordinance No, I of 1949. The 
evacuee property vested in the Custo- 
dian in the same manner, 


Ashiq Husain v, Asst. Custodian General (Mathur J.) 
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8. When the Central Ordinance 
was made applicable to Uttar Pradesh 
Section 41 was incorporated in the Cen- 
tral Ordinance to make it clear that any- 
thing done or any action taken under 
the U. P. Ordinance shall be deemed te 
have been done or taken under the Cen- 
tral Ordinance No. XII of 1949 as amen~ 
ded by the Ordinance No. XX of 1949. 
In the instant case no action had been 
taken since after the vesting of the 
evacuee property in the Custodian and, 
therefore, Section 41 is inapplicable; 
but by virtue of Section 5(1) of the Cen- 
tral Ordinance No, XII of 1949 as amen- 
ded by Amending Ordinance No, XX of 
1949 there was automatic vesting as was 
the case under U. P. Ordinance No, I 
of 1949. Consequently, even if it be 
assumed that on U. P. Ordinance No. 1 
of 1949 lapsing the Custodian was dive- 
sted of the property, there was an imme~ 
diate vesting of the property in the Cus- 
todian by virtue of’ the Central Ordin- 


ance 

9. It was also contended that 
Section 6 (1) of these Ordinances con- 
templated a notification specifying the 
properties which had vested in the Cus- 
todian under the Ordinances, and when 
no notification was issued the property 
cannot be deemed to be evacuee pro- 
perty, nor can be taken to have vested 
in the Custodian. This contention is 
against the spirit of Sections 5 and 6. 
Section 5 contemplates automatic vesting 
of the properties of evacuees in the Cus- 
todian and under Section 6 (2) the Cus- 
todian can take action after the vesting 
of the evacuee property, not necessarily, 
after issue of notification. Issue of 
notification under Section 6 (1) is dis- 
tinct from the vesting of evacuee pro- 
perty under Section 5. The effect of 
delay in the issue of notification is that 
the claimants can raise objection even 
at a much later stage. 

10. Ordinance No, XII of 1949 as 
amended by Ordinance No, XX of 1949 
was repealed by Central Ordinance No. 
XXVII of 1949. Under this enactment 
notice under Section 7 was necessary 
before any property could be declared 
evacuee property but in Section 8 (2) 
thereof it was clearly provided that if 
immediately before the commencement 
of this Ordinance any evacuee property 
had vested in the Custodian under any. 
law repealed hereby. it shall be deemed 
to have vested in the Custodian appoint- 
ed or deemed to have been appointed 
for the Province under this Ordinance, 
and shall continue to so vest. This pro- 
vision makes it clear that in respect of 
evacuee property which had already 
vested in the Custodian no fresh action 
under Section 7 was to be taken, In 
other words, therefore. the property in 
dispute shall be deemed to have vested 
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in the Custodian under Section 8 (2) in 
case it was evacuee property which had 
vested in the Custodian under the ear- 
lier Ordinances, to put it differently, 
Yadan was an ‘evacuee’ as defined in 
clause (ii) of Sec. 2 (c) of U, P, Ordin- 
ance No, 1 of 1949 and in the Central 
Ordinance No, XII of 1949 as amended 
by Amending Ordinance No. XX of 1949. 
No comments need be made on the ef- 
fect of Section 55 (3) as in the instant 
case the Custodian had not en any 
action, nor had he taken any proceed-« 
ing under any of the Ordinances. 


11. Central Ordinance No. XXVII 
of 1949 was replaced by the Administra- 
tion of Evacuee Property Act, 1950 (Act 
XXXI of 1950). It contains a similar 
provision as Section 8 (2) of the Ordin< 
ance, Consequently, if Yadan is an eva~ 
cuee under U, P. Ordinance No. I of 1949 
and Central Ordinance No, XII of 1949 
as amended by Ordinance No. XX of 
1949, his properties shall be evacuee pro- 
perty which had automatically vested 
in the Custodian. and these properties 
shall still continue to be vested in the 
Custodian even though no action under 
Section 7 was taken, 

12, The Special Appeal has, 
therefore. no force and is hereby dismis~ 
sed. Costs shall be easy. 


Appeal dismissed. 


AIR 1973 ALLAHABAD 432 (V 60 C 151) 
K. N. SETH, J. 


Madho Prasad and another, Appel- 
Jants v. Shambhoo Nath, Respondent, 


Execution Second Appeal No, 779 of 
1964, D/- 23-1-1973, against decree of 
H. C. Mittal, Addl, Civil J.. Mirzapur, 
D/- 17-10-1963. 

Index Note:— (A) Civil Procedure 
Code (1908), Sections 2, 47, Order 21, 
Rule 2 — Order striking off execution 
petition on ground of adjustment of de- 
cree — Order was a decree within Sec- 
tion 2 and as such was apnpealable, 
though there was no reference to O. 21, 
Rule 2 in it. AMR 1948 All 443 
Dist. 1889 All WN 95 ; (1894) ILR 16 
All 129, Considered. (Paras 2, 3) 


Cases Referred: Chronological Paras 


AIR 1948 All 443 = 1948 All LJ 

556, Munnilal v. Kishun Prasad 2 
(1894) ILR 16 All 129 = 1894 All 

WR 6. Jamna Prasad v, Mathura 


Prasad 3 
1889 All WN 95, Tulsha v. Badri 3 


R. S. Misra and Radhey Shyam, 
for Appellants; K. P. Singh and C. M. 
Srivastava, for Respondent, 
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JUDGMENT :— This appeal is by 
the decree-holders. The appellants ob- 
tained a money decree against the res- 
pondent and put that decree into execu- 
tion. In the execution Court an appli- 
cation dated 16-7-1958 was received by 
post purporting to have been signed by 
the decree-holders stating that a com- 
promise had been arrived at between 
the parties and praying that the execu- 
tion of the decree be postponed. It is 
not necessary to refer to the terms of 
compromise set out in that application. 
On 17-7-1958 the Court passed on order 
“the execution is struck off in terms of 
the compromise”. On 26-7-1958 the 
decree-holders made an application (10-C) 
under Section 151, Civil P. C. praying 
that the order striking off the execution 
be recalled and the execution restored 
on the ground that the application dated 
16-7-1958 was a forged document and 
did not contain the signature of the de- 
cree-holders. The judgment debtor filed 
an objection supported by an affidavit 
to this application. Thereafter the de- 
cree-holders filed another petition (20-C) 
wherein it was stated that the judgment 
debtor might have obtained some blank 
paper already signed by the decree-hol- 
ders and used that paper for making the 
application dated July 16. 1958. It was, 
however, prayed that as the aforesaid 
application was not made personally by 
the decree-holders in Court. no action 
could be taken on that application. From 
the record it appears that on 6-2-1959 
the Court passed an order to the effect 
that the order dated 17-7-1958 striking 
off the execution be set aside and the 
execution be revived. It was observed 
in that order that it would be open to 
the judgment debtor to move the Court 
by a proper application for recording 
any settlement that might have been ar- 
rived at between the parties. 


2. The execution Court  there- 
after considered the various applications 
and objections filed by the parties and 
arrived at the conclusion that the ap- 
plication dated 16-7-1958 had been signed 
by the decree-holders and could be act- 


ed upon. The subsequent applications 
made by the decree-holders (10-C and 
20-C) were dismissed and the order 


dated 17-7-1958 striking off the execu- 
tion case was maintained. Against this 
order of the execution Court dated 
14-11-1960 an appeal was preferred by 
the decree-holders. The learned Addi- 
tional Civil Judge dismissed the appeal 
holding that the appeal was not compe- 
tent as the impugned order was in ef- 
fect an order under Order XXI Rule 2, 
Civil P. C. and no appeal lay against 
such an order, Reliance was primarily 
placed on a Bench decision of this Court 
in Munni Lal v. Kishun Prasad, AIR 
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1948 All 443. Yn that case an objection 
‘was raised that the appeal was not com- 
petent. That case related to an appeal 
against an order of an Arbitrator to 
whom objections under Order 
Rule 90, Civil P. C. had been referred. 


The Bench rejected the objection that 


the appeal was not maintainable on the 
ground that the appeal in question was 
filed under Section 39 of the Arbitra- 
tion Act. However. the Court observed 
that even if it be held that no appeal 
lay. the Court was competent to inter- 
fere with the impugned order under its 
revisional jurisdiction. I fail to under- 
stand how the learned Judge treated this 
case as an authority for the proposition 
that no appeal was competent against an 
order passed under Order XXI. Rule 2, 
Civil P., C. A very curious reasoning 
‘was adopted by the learned Judge. In 
his opinion this Court did not dispel the 
contention of the learned counsel for the 
respondent in that case that the appeal 
‘was not competent. After holding that 
the appeal was competent under Sec- 
tion 39 of the Arbitration Act. it was 
not necessary for this Court to go into 
the question whether the appeal would 
also be competent under the provisions 
of Civil P. C. l 


3. In order to determine whether 
order striking off the execution on 
the ground that there has 








parties outside the Court is appealable 
or not the crucial question to be consi- 
dered is whether the order relates to 
the execution, discharge or satisfaction 
of the decrees and arises between the 
parties to the suit. There can be no dis- 
pute that the question was between the 
parties to the suit. .Where in a money 
decree an adjustment is pleaded and the 
Court is called upon to record and cer- 
i the payment, the order relates to 
execution or satisfaction of the decree 
and would be covered by Section 47, 
Civil P. C. such an order would then 
be a decree and, therefore appealable. 
In Tulsha v. Badri Das, 1889 All WN 
95 a judgment-debtor applied to the 
Court executing the decree to call upon 
the decree-holder to certify the receipt 
of payment in part of the decretal 
amount under Section 258 of the Code 
(Corresponding to Order XXI. Rule 2 of 
the present Code). The Court dismissed 
the application on the ground that it 
was beyond time. The judgment-debtor 
then brought a suit for cancellation of 
the order for disallowance of the decree- 
holder’s objection. and for a declaration 
that the alleged payment had been made 
and that the application for a certificate 
had been presented in time, A Bench of 
this Court held that the question involv- 
ed being one relating to the execution, 
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satisfaction or discharge of the decree, 
within the meaning of Section 244 of the 
Code (Corresponding to Section 47 of 
the present Code), could not be made the 
subject of a separate suit. Similarly in 
Jamna Prasad v. Mathura Prasad, (1894) 
ILR 16 All 129 the question arose whe- 
ther an appeal lay against an order re- 
fusing the application of the judgment 
debtor to record the alleged adjustment 
of the decree out of Court. Aikman, J. 
felt no hesitation in holding that such 
an order was an order determining a 
question between the parties to a suit 
and related to the satisfaction of the de- 
cree and was, therefore, a decree within 
the meaning of Section 2, Civil P. C. and 
hence appealable. No decision of this 
Court taking a contrary view has been 
brought to my notice. It is not neces- 
sary to refer to other decisions of vari- 
ous Courts on the question whether an 
order passed under Order XXI, Rule 2 
fis not appealable or not. The preponder- 
ance of judicial opinion appears to be 
that such an order would be appealable. 
The mere fact that an order under 
Order XXI, Rule 2, Civil P. C. is not 
mentioned as one of the appealable 
orders under Order XLII of the Code 
would not lead to the conclusion that 
such an order would not be appealable. 
If the order passed amounts to an order 
relating to execution, discharge or satis- 
faction of the decree. it would be cover- 
ed by Section 47 of the Code and would 
be appealable as a decree. The view 
taken by the Court below appears to 
be erroneous and must be set aside, 

_ 4 The appeal is accordingly al- 
lowed and the case is sent back to the 
Court below for hearing the appeal on 
merits, The costs shall abide the re- 


sult, 
Appeal allowed. 
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Mohammad Hanif. Petitioner v. Col- 
Tector of Customs and Central Excise 
and others, Opposite Parties. 


ane Petn, No. 57 of 1972, D/- 22-1- 


Index Note:— (A) Customs Act 
(1962), Section 110 (2) — Show cause 
notice under Section 124 (1) not served 
within six months of the date of sei- 
zure — Time of notice extended without 
giving opportunity of being heard — 
Seizure and notice held bad in law. 

Brief Note:— (A) Where petitioner’s 
goods were seized but no notice under 


BQ/DQ/A801/73/GKO 


424 All. [Prs, 1-4] Mohd, Hanif v. Collector, C. & C. Excise (Trivedi J. 


Section 124 was served stating why the 
goods should not be confiscated. On 
petitioner’s application claiming back 
the goods, a show cause notice was 
served on him without giving him an 
opportunity of being heard. Held that 
the statutory period of six months with- 
in which notice must be given could not 
be extended. AIR 1972 SC 689, Relied 
on; 1973 Tax LR 2168 (All). Followed, | 

$ (Para 4) 


Cases Referred: Chronological Paras 


1973 Tax LR 2168 = 1972 All LJ 963, | 
Pratap Narain v. Union of India 4 
AIR 1972 SC 689 = (1971) 3 SCR 
802, Asstt. Collector of Customs 
and Supdt, Preventive Service 
Customs v. Charandass Malhotra 4 


K. N. Misra. for Petitioner; Umesh 
Chandra Srivastava, for Opposite Par- 
ties. 


ORDER :— This petition under 
Article 226 of the Constitution of India 
has been filed by Mohammad Haneef, 


2. The petitioner’s case is that on 
1-6-1960 the Customs and Central Ex- 
cise Officers posted at Lucknow recover- 
ed from the petitioner’s rightful and 
legal possession certain general mer- 
chandise and stationery goods and seized 
them on the plea that they were of for- 
eign origin and the provisions of Sec. 11 
of the Customs Act had been violated, 
Annexure 1 is a true copy of the re« 
covery memo prepared on the occasion. 
The petitioner further contends that no 
show cause notice in respect of the 
aforesaid seized goods was served upon 
the petitioner within the statutory period 
of six months as required by Section 124 
of the Customs Act, 1962; whereupon 
on 12-12-1970 the petitioner made a 
written request to the Collector of Cus- 
toms and Central Excise, Allahabad. op- 
posite party No. 1. through a registered 
letter (Annexure 3) demanding return 
of the seized goods as the show cause 
notice had not been received by hi 
The petitioner then received a letter 
dated 17/22-12-1970 (Annexure 4) from 
opposite party No. 2, the Assistant Col- 
lector of Customs, giving him intimation 
of extension of the period for issue of 
show cause notice by three months 
yond 30-11-1970, and on 16-3-1971 the 
petitioner received a show cause notice 
dated 10-3-1971 from the Collector of 
Customs and Central Excise, opposite 
party No. 1, requiring the petitioner to 
show cause within specified time why 
the seized goods should not be confiscat- 
ed under Section 111 of the Customs Act, 
1962 (copy ‘Annexure 6). The petitioner 
challenges the validity of this show 
cause notice dated 10-3-1971 (Annexure 6) 
and prays for a writ of certiorari to 
quash the same, The petitioner chal- 
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lenges also validity of Annexure 4 by 
which the time-limit for show cause 
notice was extended and a subsequent 
order dated 5-4-1971 extending the 
period for show cause notice by another 
one month beyond 28-2-1971 (An- 
nexure 9). The petitioner prays for 
certiorari for quashing the search and 
seizure proceedings also in respect of 
the goods listed in Annexure 1 and a 
mandamus directing opposite parties to 
return all the goods seized as mentioned 
in Annexure 1. 


3. There is no dispute on fact. 
The opposite parties. however, contend 
that the period for giving show cause 
notice was validly extended and the 
show cause notice served upon the peti- 
tioner after the extension was valid and 
good in law. It is further maintained 
that the opposite parties were not re~ 
quired by law to provide an opportunity 
of hearing to the petitioner before ex- 
tending the period of show cause notice. 


4. The only question which arises 
for determination in this petition is 
whether the period for giving show 
cause notice of confiscation under Sec- 
tion 124 (a) of the Customs Act. 1962 
could be extended by the Collector of 
Customs and Central Excise without 
giving an opportunity of hearing to the 
petitioner. The opposite parties main- 
tain that such an opportunity need not 
have been given to the petitioner be~ 
fore extending the period for giving 
show cause notice. Learned counsel for 
the petitioner Sri K. N. Misra maintains 
that no extension of the period for giving 
show cause notice could be made under 
law without giving an opportunity of 
hearing to the petitioner. I have heard 
Sri K. N. Misra and Sri Umesh Chan- 
dra Srivastava, learned counsel for the 
parties, and I am of the opinion that the 
petitioner’s contention that the period 
for giving show cause notice could nof 
be extended without giving an opportu- 
nity of hearing to the petitioner (sic) (is 
eorrect—Ed.) The Supreme Court in the 
ease of The Assistant Collector of Cus- 
toms and Superintendent. Preventive 
Service Customs, Calcutta v. Charan Das 
Malhotra, (AIR 1972 SC 689) observed : 

“The power under the proviso to 
Section 110 (2) is quasi-judicial and at 
any rate one requiring a judicial ap- 
proach. ile the power of seizure 
under sub-section (1) of Section 110 can 
be exercised on basis of reasonable be~ 
lief on the part of the concerned officer 
the power of extending the period to 
give notice under Section 124 (1) is to 
be exercised only on ‘sufficient cause be~ 
ing shown’. The expression envisages 
at least some sort of inquiry on facts 
placed before the authority and deter~ 
mination by him of those facts, Exten~ 
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sion order is not to be passed mechani- 
cally. The power under sub-section (1) 
cannot be equated with the power 
under the proviso to sub-section (2) of 
Section 110.” 

They held that the Collector of Cus- 
toms cannot extend the period for giv- 
ing notice of confiscation under Section 
124 (a) without giving opportunity of 
hearing to the petitioner whose articles 
are seized as contraband. Following 
this decision a Bench of this Court in the 
ease of Pratap Narain Agarwal v. Union 
of India, (1972 All LJ 963 = 1973 Tax 
LR 2168) held that the power under the 
proviso to Sec. 110 (2) of the Customs 
Act cannot be exercised without afford- 
ing an opportunity of being heard being 
given to the person from whose posses- 
sion the goods are seized. I, therefore, 
accept. the petitioner’s | contention that 








under the proviso to Section 110 '(2) of 
the Customs Act was invalid in law with 
«the result that the subsequent show cause 
notice given to the petitioner was also 
rendered illegal, Consequently. the 
goods recovered and seized from the 
possession of the petitioner and contain- 
ed in Annexure 1 are liable to be re- 
turned to petitioner Mohammed Haneef 
In the above circumstances the search 
and seizure proceedings must also be 
quashed, 


5. I allow the petition and quash 
the show cause notice contained in An- 
nexure 6 as well as the orders of which 
Annexures 4 and 9 of the petition are 
copies, The search and seizure proceed- 
ings with regard to the goods contained 
in Annexure 1 are also quashed, Let 
certiorari issue accordingly. The op- 


pas 


posite parties shall be directed by a man-_ 


damus to return all the goods seized 
from the petitioner’s possession and con- 
tained in Annexure 1 to within 
three weeks of the passing this order. 
There shall be no order as to costs. 
Petition allowed. 
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SINGH, JJ. 

Man Singh. Appellant v. Bir Sahai 
and others, Respondents. 

Special Appeal No. 438 of 1966, D/- 
19-1-1973, against judgment of S. 
Singh. J. in C. M. W. No. 3649 of 1962, 
D/- 28-4-1966. 

Index Note:— (A) U. P. Tenancy 
Act, Section 288 (1), Explanation — Civil 
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Bir Sahai All. 435 
Court deciding issue of tenancy itself 
in a prior suit — Decision operates as 


res judicata as Civil Courts are not ab- 
solutely barred from deciding the issue. 


Brief Note:-— (A) Defendants suit 
claiming title and for injunction against 
plaintiff (who claimed tenancy rights) 
was decreed by the Civil Courts. 

In a subsequent suit by plaintiff 
under Séction 180 of U. P. Tenancy 
Act before the revenue court for eject- 
ment of defendant. defendant pleaded 
bar of res judicata. Held that inasmuch 
as under. Explanation to Section 288 (1) 
the Civil Court had discretion (and no 
compulsion) to make reference to Re- 
venue Court, and that there being no 
absolute bar on the Civil Court to de- 
cide the issue its decision on the issue 
operated as res judicata, AIR 1967 All 
442, Relied upon. (Paras 7, 8 and 9) 


Index Note:— (B) Constitution of 
India, Arts. 226, 227 — Plea as to non- 
joinder of parties cannot be raised for 
the first time in Writ Petition. 

(Para 10) 

Index Note:— (C) Civil Procedure 
Code, Section 11 — Plea of decision not 
being res judicata because Government 
was not party to suit is not tenable 
when Government Officer (who does re- 
present Government) was a party. 

(Para 10) 

Index .Note:— (D) Civil Procedure 
Code (V of 1908), Section 11, Expla- 
nation IV — Initial jurisdictional defect 
stands cured by decision in appeal and 
the decision operates as constructive 
res judicata. 

Brief Note:-— (D) Where the trial 
Court is not a court of competent juris- 
diction or has acted without jurisdic- 
tion and an appeal lies and is disposed 
of by the appellate Court. the jurisdic- 

tional defect stands cured even if ap- 
pellate Court decided wrongly that the 
trial Court had jurisdiction. The deci- 
sion thus not being a nullity. its effect 
as res judicata cannot be attacked on 
the ground of lack of jurisdiction. AIR 
1951 SC 217, Applied; AIR 1971 SC 
2355. Distinguished, (Para 11) 
Cases Referred: Chronological Paras 
AIR 1971 SC 2355 = (1970) 3 SCR 


830. Mathura Prasad Sarjoo Jais- 
wal v, Dossibai N. B. Jeejeebhoy MI 


AIR 1967 All 442 = 1967 All LJ 


32. Jodhan v. Board of Revenue 7 
AIR 1966 SC 1939 = (1962) 2 SCR 
928. Dossibai N. B. Jeejeebhoy 
v. Khanchand Gorumal 
AIR 1965 SC 1153 = (1965) 2 SCR 
547, Gulab Chand v. State of 
Gujarat 7 
AIR 1962 SC 287 = (1962) 3 SCR 
440. Bhagwan Dayal v, Reoti 


aT 


Devi 
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AIR 1962 SC 633 = (1962) Supp 1 
SCR 206, Jankirama Iyer v. 


Nilakanta Iyer 

AIR 1951 SC 217 = 52 Cri LJ 7386, 
Janardhan Reddy v, State of x 
Hyderabad TT 


L. M. Pant. for Appellant; Stand~ 
ing Counsel. for Respondents. 


SATISH CHANDRA, J.:— This ap- 
peal arises out of a suit for ejectment 
of the respondent Bir Sahai under Sec- 
tion 180 of the U. P. Tenancy Act. 


2. It appears that the coloniza- 
tion plot No. 12 was settled with Bir 
Sahai in 1951 by the Administrative 
Officer. Colonization Department. Dis- 
trict Nainital. According to Bir Sahai, 
plot No, 12 consisted of revenue plots 
Nos. 101 and 105, Disputes arose be- 
tween Bir Sahai respondent and Man 
Singh appellant in regard to a portion 
of plot No, 105. The appellant claimed 
to be hereditary tenant of 15 Bighas 
and odd area of plot No. 105. On 2nd 
November, 1957, Bir Sahai filed a suit 
No. 279 of 1957 in the Court of the 
Munsif, Nainital, for an injunction, He 
arrayed the Administrative Officer. Co- 
lonization Department and the appellant 
as defendants to the suit, The prayer 
was that the defendants be restrained 
from forcibly dispossessing the plaintiff 
from Colonization Plot No, 12. The ap- 
pellant contested the suit. According to 
him, a 15 Bigha area of plot No, 105 
was not part of colonization plot No. 12 
and on 20th November, 1957. this area 
of plot No. 105 had been allotted to 
him by the Administrative Officer. Co- 
lonization Department, and he was the 
rightful hereditary tenant of this area. 


3. The learned Munsif held that 
Colonization plot No. 12 included the 
entire area of plots Nos. 101 and 105. 
The lease in favour of the plaintiff in- 
cluded the entire area of plot No. 105. 
The Administrative Officer had no 
power to lease out any part of plot No. 
105 to the defendant Man Singh. The 
allotment in his favour was invalid. 
Plaintiff Bir Sahai was found to be in 


possession of the land in dispute. On 
these findings the suit was decreed. 
Man Singh preferred an appeal. The 
learned District Judge confirmed the 
findings on merits and dismissed the 


appeal on 8th July. 1959. The appellate 
decision became final between the par- 
ties. 

4. Shortly thereafter on 27th 
October, 1959 the appellant Man Singh 
filed the present suit under Section 180 
of the U., P, Tenancy Act in the Reve- 
nue Court for ejectment of the respon- 
dent, One of the pleas raised in defence 
was that the previous decision in the 
civil suit operated as res judicata, The 
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present suit was confined to the 15 
Bigha area of plot No. 105 which alone 
was claimed by the plaintiff as his here 
ditary tenancy. In defence it was plead 
ed that the plaintiff had no right in the 
land as the area in dispute had been 
aot to him by the Administrative 

cer. ' 


5. The Revenue Court held thai 
Section 288 of the U, P. Tenancy Acf 
provided that when an issue of tenancy 
right arises in a civil suit, the Civil 
Court should refer it to the. revenue 
court for findings, The learned Munsifi 
had no jurisdiction to decide that issue 
himself. The decree passed by him was 
without jurisdiction and hence did nof 
operate as res judicata, Going into the 
merits of the case the Assistant Collec 
tor held that the allotment in favour 
of the defendant did not include the 
area claimed by the plaintiff appellant. 
On these findings the suit for ejectment 
of Bir Sahai from plot No. 105, measur 
ing 15.3 Bighas was decreed. This des 
cree was maintained in appeal as well 
as in second appeal. Aggrieved, Bin 
Sahai instituted a writ petition in this 
Court. A learned single Judge held 
that the decision of the Civil Court in 
the previous suit operated as res judi« 
cata under the doctrine of res judicata, 
It was also observed that since the an= 
pellant could raise this point in the pre« 
vious case but for reasons best known 
to him he did not raise this point he 
could not be allowed to raise it in the 
present case, It was held that the non- 
reference of the issue to the Revenue 
Court was merely an irregularity which 
did not affect the jurisdiction. On these 
findings the writ petition was allowed 
and the decree was set aside. The mat« 
ter was sent back to the Board of Re- 
venue for decision in accordance with 
law. Aggrieved. the plaintiff Man Singh 
has come up in appeal. 

6. Learned counsel for the ap- 


pellant has made the following sub- 
missions : 
(1) The previous decision of the 


Civil Court will not, in law, operate as 
res judicata. 

(2) Non-compliance with Section 288 
of the U. P, Tenancy Act rendered the 


civil decision on the issue of tenancy 
inoperative. 
(3) The decision on the issue of 


tenancy rights in the Civil Court was 
an issue incidental in that case. as such 
it will not operate as res judicata. 

(4) The plaintiff-appellant was nof 
barred by constructive res judicata 
from raising the plea of lack of juris 
diction of the Civil Court in deciding 
the issue of tenancy rights, 

(5) Since the landlord. namely, the 
State Government was not a party in 
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the previous suit the decision in that 
suit on the question of tenancy rights 
will not operate as res judicata, 


7. In support of the first point, 
the learned counsel for the appellant 
placed reliance upon the decision .of the 
Supreme Court in Bhagwan Dayal v. 
Mst. Reoti Devi, AIR 1962 SC 287. We 
need not discuss this point elaborately 
because this point is covered by a Di- 
vision Bench decision of this Court in 
Jodhan v. Board of Revenue, 1967 All 
LJ 32 = (AIR 1967 All 442), In that 
case after considering the decision of 
the Supreme Court in Bhagwan Dayal 
AIR 1962 SC 287 as well as a subse- 
quent decision in Jankirama Iver v. 
Nilakanta Iyer, ATR 1962 SC 633 as well 
as the Supreme Court decision in Gulab 
Chand v. State of Gujarat, AIR 1965 
SC 1153, it was held that where neither 
of the two proceedings or only one of 
them is a civil suit, the doctrine of res 
judicata shorn of the limitations im- 
posed by Section 11 is to be applied. 
Learned counsel pressed upon us that 
this case requires reconsideration. We 
are not satisfied that this is a fit case for 
referring to a larger Bench for recon- 
sideration of the question. In view of 
this decision, the decision in the pre- 
vious suit on the question of tenancy 
right would operate as res judicata in 
the present revenue suit. 


8. Section 288 of the U. P. Ten- 
ancy Act provided that if in any suit 
instituted in the Civil Court any ques- 
tion regarding tenancy right arises. the 
Civil Court was to frame an issue and 
submit it for decision to the appropri- 
ate revenue court. The finding given 
by the revenue court was to be bind- 
ing on the Civil Court and was to be 
deemed to be part of the finding of the 
Civil Court for purposes of appeal. The 
Explanation to sub-section (1) provided 
that the plea of tenancy which is clear- 
ly untenable and intended to oust the 
jurisdiction of the Civil Court shall not 
be deemed to raise a plea of tenancy. 
In the previous civil suit the defendant 
had not raised any.plea that either the 
Civil Court had no jurisdiction to try 
the suit as such or- that the issue with 
respect to the tenancy rights raised by 
the defendant ought to be referred to 
the revenue court, The Civil Court may 
well have considered that the plea was 
frivolous and need not be sent to the 
revenue court, The enactment of the 
Explanation to Section 288 (1) confers 
a discretion upon the Civil Court on 
the question of reference of issue relat- 
ing to tenancy rights. It cannot hence 
be said that Section 288 lays down a 
complete and rigid bar upon the Civil 
Court for deciding a plea of tenancy. 
If in a particular case a plea of tenancy 
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is decided by the Civil Court that dech 
sion cannot be said to be without juris- 
diction, At the most it may be said that 
the Civil Court committed an irregula- 
rity of procedure in deciding the case, 
We are hence unable to accept the sub- 
mission that non-compliance with Sec- 
tion 288 rendered the decision of the 
suit without jurisdiction, 

9. It was then urged thet the 
plea of tenancy right in the civil suit 
raised an issue incidental to the case 
within the meaning of Section 11 and 
it was not a material issue. We are uns 
able to agree. The pleadings directly 
raised the issue. An issue was framed 
upon the point. A finding was given 
upon it. The principal question raised 
for decision in the suit was whether 
the plaintiff or the defendant was the 
tenants of the area in dispute. It can- 
not hence be said that the issue was 
incidental to that suit. It was argued 
that since the scheme of the Tenancy 
Act was that the issues of tenancy right . 
were to be tried exclusively by the re+ 
venue court. the necessary inference 
was that the Civil Court had no juris- 
diction to try such a suit and therefore 
whenever such an issue is raised be- 
fore the Civil Court the issue must be 
held to be arising incidentally in that 
suit. Section 288 of the U. P. Tenancy 
Act provides a discretion to the Civil 
Court to decide the issue itself instead 
of referring it to the revenue court. 
It cannot hence be said that the Civil 
Courts are absolutely barred from de- 
ciding such an issue, Consequently if 
such an issue is raised and decided it 
cannot be said that such an issue was 
incidental to the case. We do not find 
any merit in the submission, 


10. The point thet in the civil 
suit the Government was not a party 
and so the decision would not operate 
as res judicata in the present suit to 
which the State Government is a party 
does not appear to have been raised at 
any stage up-till now. Moreover, the Ad- 
ministrative Officer was acting on be- 
half of the Government in settling land 
with the parties. The Administrative 
Officer granted a lease to the plaintiff 
as well as to the defendant. The Ad- 
ministrative Officer was acting for the 
Government. He was made a party. If 
cannot hence be said that the Govern- 
ment which was landlord was not re- 
presented in that suit, Moreover, the 
Government which is a party to the 
present suit, has not raised any plea 
that the Administrative Officer could 
not or did not represent the interest of 
the Government. 

11. It was then urged that the doc- 
trine of constructive res judicata will 
not debar the plaintiff from raising the 
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plea_ that the decision of the Civil Court 
in the previous suit was without juris- 
diction. Even so, as we have held above 
the decision of the Civil Court on the 
plea of tenancy cannot be held to be 
without jurisdiction. Hence this point 
presents no difficulty. Moreover. in 
Janardhan Reddy v. State of Hydera- 
bad, AIR 1951 SC 217. it was held that 
where the trial Court is not a court of 
competent jurisdiction or where it has 
acted without jurisdiction even then if 
an appeal lies from its decision and an 
appeal is filed and disposed of by the 
appellate Court, the jurisdictional de- 
fect in trial Court's decision stands cur- 
ed, If the appellate Court affirms the 
decision of the trial Court, it may be 
that it thereby decided wrongly that 
the trial Court had jurisdiction to try 
the case but its order cannot be treated 
as a nullity. In other words the juris- 
dictional defect if any in the trial 
Court’s decision stands cured after the 
appellate decision. It cannot be said 
that the decision will not operate as 
reg judicata on the ground of lack of 
jurisdiction. In this connection reliance 
was placed for the appellant upon Ma-~ 
thuni Prasad Sarioo Jaiswal wv. Dossi- 

j B. Jeejeebhoy, AIR 1971 SC 2355, 
in ieee ease the appellant submitted an 
application in the court of the Civil 
Judge that the standard rent of the 
land be determined under Section 11 of 
the Bombay Rents, Hotel and Lodging 
House Rates Control Act. 1947. The 
Civil Judge rejected the application 
holding that the provisions of that Act 
were not applicable to open land let 
for constructing buildings for residence, 
education etc. ete. On revision the Bom- 
bay High Court confirmed this view. In 
another case the Bombay High Court 
held that a building lease in respect of 
an open plot was not excluded from 
Section 6 (1) of the Act. This latter de- 
cision of the Bombay High Court was 
affirmed by the Supreme Court in Mrs. 
Dossibai N. B. Jeejeebhoy v. Khan- 
chand Gorumal, AIR 1966 SC 1939. 
After the second set of decision by the 
Bombay High Court. the appellant made 
a fresh petition in the court of the 
Small Causes, Bombay. for an order to 
determine the standard rent of the pre- 
mises. The application was rejected on 
the ground that the previous decision 
operated as res judicata, This order was 
confirmed by the High Court of Bom- 
bay. In this context the Supreme Court 
observed : 


"It Is true that in determining the 
application of the rule of res judicata, 
the court is not concerned with the cor- 
rectness or otherwise of the earlier 
judgment, The matter in issue. if it is 
one purely of fact, decided in the ear- 
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lier proceeding by a competent court 
must in a subsequent litigation between 
the same parties be regarded as finally 
decided and cannot be reopened, A mix- 
ed question of law and fact determined 
in the earlier proceeding between the 
same parties may not for the same rea~ 
son be questioned in a subsequent pro- 
ceeding between the same parties. But, 
where the decision is on a question of 
law, i.e. the interpretation of a statute, 
it will be res judicata in a subsequent 
proceeding between the same- parties 
where the cause of action is the same, 
for the expression ‘matter in issue’ in 
Section 11, Code of Civil Procedure 
means the right litigated between the 
parties, ie, the facts on which the right 
is claimed or denied and the law applic- 
able to the determination of that 
issue, Where, however. the question is 
one purely of law and it relates to the 
jurisdiction of the court or a decision 
of the court sanctioning something 
which is illegal. by resorting to the rule 
of res judicata. a party effected by the 
decision will not be precluded from 
challenging the validity of the order 
under the rule of reg judicata, for a 
rule of procedure cannot supersede the 
law of the land.” 


It will be seen that the Supreme Court 
was keen to emphasise that the decision 
of an issue of fact or mixed issue will 
operate as res judicata but the decision 
of an issue relating to a pure question 
of law will not. On the facts of that 
case it is clear that in the earlier pro- 
ceeding the trial Court held that it had 
no jurisdiction to entertain the applica- 
tion and for that reason . dismissed it. 
No issue arising in the case was decid- 
ed. This case hence deals with a situa- 
tion different than that in Janardhan 
Reddy’s case. In Janardhan Reddy’s case 
issues arising on facts and law were 
determined on merits and it was held 
that even if it be held that the Tribu- 
nal had no jurisdiction to decide the 
case. Yet the decision was valid if it 
was affirmed in appeal. In Mathura 
Prasad’s case the decision was merely 
on the interpretation of the statute re- 
sulting in the dismissal of the applica~ 
tion without entering into the merits 
of the case. Mathura Prasad’s case will 
hence not apply where the issue has 
been decided on merits. To that situa- 
tion Janardhan Reddy’s case is more 
appropriately applicable. 


12. In our opinion, none of the 
points raised in support of the appeal 
have any merit. 

13. The _ present suit was for 
ejectment relating to 15.3 Bighas area 
of plot No. 105. This entire area was 
included in the previous suit. After the 
decision in the previous civil suit is 
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held to operate as res judicata, there 
fis nothing left for decision in this case. 
In this view the learned single Judge 
was not right in remanding the case to 
the Board of Revenue for decision in 
accordance with law. after the judg- 
ment of the Board of Revenue had been 
quashed. ; 
14. In the result the appeal fails 
and is accordingly dismissed with costs 
subject to the observation that the case 
meed not go back to the Board of Re- 
venue for decision afresh, The suit will 


stand dismissed. an 
Appeal dismissed. 
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Lala Sri Krishna Dass. Appellant v. 
Smt. Phool Kumari and others. Respon= 
dents. 

Second Appeal No, 706 of 1962. D/- 
12-1-1973. against judgment and decree 
of G. D. Chaturvedi, Civil J.. Gonda, 
D/- 8-9-1962. 

Index Note:— (A) Hindu Succession. 
Act, S. 14 — Effect of, on alienation by 
widow — A transferee in possession o 
an undivided interest of a female Hinda 
who had become ‘full owner’ acquires 
a right to joint possession in the speci- 
fic property with the other coparceners. 


Brief Note:— (A) A suit was brought 
by the non-alienating coparceners of 
the husband of a Hindu’ widow for dis- 
possession of the transferee of the inte- 
rest of the widow. A decree for joint 
possession was passed leaving the par- 
ties to seek partition as and when they 
may choose to do so. To pass a decree 
for his complete dispossession would nof 
be justifiable. A case of a transferee of 
the undivided interest of a coparcener 
fg distinct from that of a female Hindu 
who is not-a coparcener, AIR 1968 sc 
865, Relied on. (Para 4) 
Cases Referred: Chronological Paras 
AIR 1968 SC 365 = (1968) 1 SCR 

476. Sukh Ram v. Gauri Shankar 4 


Naziruddin, Hisamuddin and Saghir 
Ahmad. for Appellant; K. 5. Hijela, 
K. P. Saxena. N. Banerji. J. S. Nigam 
and S N. Saxena. for Respondents. 


JUDGMENT :— This is a plaintiffs 
appeal arising out of a suit for posses 
sion of a portion of the house shown in 
yellow colour in the site plan attached 
with the plaint. In order to appreciate 
the facts it would be necessary to sef 
out the admitted pedigree. 
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Sri Krishna v. Phool Kumari (Misra J.} 


[Prs. 1-2] All. 439 
eae 
Beli Prasad 


i . 
Behari Lal=widow Smt. Dropadi Devi (deft, 4) 





| 
Shri Krishna Das Rah Prakash Vishm Narain 


(Plaintiff) (deft. 1)== (deft. 2) 
wife Smt. Phool Kumari 
(deft. 3) 


2. The plaintiff alleged that Beli 
Prasad was a member of the Hindu 
joint family consisting of the plaintiff, 
defendant No. 1. defendant No. 2, Be- 
hari Lal and Beli Prasad. The joint 
family owned the house in dispute com- 
ing from Matadin. the common ances- 
tor. Beli Prasad after obtaining the per- 
mission from the notified area on 9th 
August, 1923 built a house. He died on 
10th February. 1936. The house then 
devolved on the plaintiff defendants 
Nos, 1 and 2 and Behari Lal by survi- 
vorship and became the joint family 
property. It was alleged that the defen~ 
dant No. 1 surrendered his entire inte~ 
rest in the aforesaid joint family in- 
cluding the house in suit in favour of 
the remaining members in lieu of 
Rs. 2000/- and separated from the family 
on the 2nd September, 1945. The plain- 
tiff, defendant No. 2 and Behari Lal. 
however, still remained joint and the 
house in suit remained a joint family 
property. Behari Lal died on 29th May, 
1955, The plaintiff alleged that on the 
demise of Behari Lal the plaintiff and 
the defendant No. 2 became the joint 
owners of the said house by survivor- 
ship. It was also averred in the plaint 
that the defendant No. 3 filed a suit No. 
706 of 1956 against the defendant No. 4 
for partition of her 1/3rd share from the 
house in suit stating that she was the 
owner of the said share under a sift 
made to her by the defendant No. 4. In 
that suit the plaintiff filed an applica~ 
tion for being impleaded as a party but 
that request was not granted, That suit 
was decreed in terms of a compromise 
and the defendant No, 3 took possession 
over the portion in yellow colour in exe- 
cution of that decree on 27th June, 
1957. The plaintiff has, therefore, sought 
possession of that portion in that suit 
alleging that the decree passed in that 
suit was not binding on him. The suit 
was resisted by defendants Nos. 1 and 2 
on a number of grounds, They alleged 
that the house in dispute was a self 
acquired property of Behari Lal and 
was not the joint family property. Be- 
hari Lal had made a gift of that house 
to his wife defendant No, 4. who, in 
her turn, made a gift in respect of 1/3rd 
share thereof in favour of defendant 
No, 3. It was also pleaded that in case 
the gift made by Behari Lal wes found 
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to be void the defendants 1 and 2 were 

co-sharers in the house. The defen- 
dants 3 and 4 also contested the suit 
alleging that Behari Lal was the owner 
of that house and had made the gift of 
the same in favour of his wife. In the 
alternative. they pleaded the ownership 
by adverse possession. In his replication 
the plaintiff disputed the right of Be- 
hari Lal who made a gift of the same 
in favour of defendant No. 4 and Te- 
iterated the allegations made in the 
plaint. The trial Court held that the 
plaintiff and defendant No. 2 were the 
owners of the house in suit and that 
the defendant No, 3 was not the owner 
of 1/3rd of that house nor the defen~ 
dant No, 4 was the owner of the 2/3rd 
thereof. It also held that the suit was 
within time. On these findings the suit 
was decreed against the defendants 1, 3 
and 4, Against the said decision the de- 
fendants Nos. 3 and 4 preferred an ap- 
peal. The appellate Court below held 
on a consideration of evidence on re- 
cord, that the Ahata No. 763 was own- 
ed by Matadin grant father of Behari 
Lal and the house in dispute was built 
by Beli Prasad. It was. thus, held that 
the house in dispute was the joint family 
property, That finding is based on an 
appreciation of evidence and the sur- 
rounding circumstances and I find no 
reason to interfere with the same, In 
fact the learned counsel for the appel- 
lant did not dispute this finding, The 
appellate Court below also held on evi- 
dence that Ram Prakash, the defendant 
No, 1 had executed a valid surrender 
deed Ext. 3 and he had no interest in 
the house in suit and that the said house 
remained joint family property of Be- 
hari Lal and his two sons Krishna Das 
plaintiff and Bishun Narain defendant 
No. 2 after the execution of the said 
surrender deed, This finding is also not 
disputed by the learned counsel for the 
appellant. The other finding. namely, 
smt. Dropadi Devi defendant No, 4 did 
not acquire any right by virtue of gift 
deed Ext. B-10 dated 6th October. 1936 
executed by Behari Lal is also not chal- 
lenged by the appellant. 


3. Behari Lal admittedly died on 
29th May, 1955 leaving him surviving 
his wife Smt. Dropadi Devi and his 
sons Krishna Das and Bishun Narain. 
His widow therefore, became entitled 
to the same interest which Behari Lal 
had in the joint family property. That 
fnterest was limited interest known as 
the Hindu woman's estate having the 
same right of claiming partition as a 
male owner: Section 3 (3) of the Hindu 
Women’s Rights to Property Act XVIII 
of 1937. This position is also not disput- 
ed by the appellant, The appellate 
Court below also found that in view of 
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the provisions of Section 14 of the Hindu 
Succession Act, 1956 the defendant No. 
4 became the full owner of her 1/3rd 
share in the said house and was com- 
petent to make a gift in favour of the 
defendant No, 3. The gift deed was exe-+ 
cuted on 14th September, 1956 whereas 
the Hindu Succession Act came into 
force on 17th June, 1956. The appellate 
Court below, however. found that Phool 
Kumari defendant No. 3 obtained pos- 
session of the portion of the house in 
dispute on 3rd July. 1957 and as she 
was also one of the co-owners the plein- 
tiff was not entitled to dispossess her 
and was not entitled to the relief claim- 
ed in suit, The appeal was, therefore, 
allowed and the suit was, therefore. dis- 
missed, Aggrieved. the plaintiff has now 
come to this Court in second appeal. 


4. The learned counsel for the 
appellant urged that the position of the 
defendant No. 3 was that of an alienee 
of a share in the joint family property 
and was, therefore. not entitled to the 
exclusive possession of a portion of that 
property without seeking partition. It 
was argued that a transferee of an un- 
divided interest of a coparcener in 
specific property did not acquire a right 
to joint possession with the other co- 
parceners. Such a purchaser may com- 
pel a partition which the coparcener 
whose interest has been transferred to 
him might have complied had he been 
so minded before the transfer of hi 
interest took place and that the right 
could only be enforced by a suit for a 
general partition. He urged that if the 
transferee had obtained possession, the 
non-alienating coparceners were entitled 















fit of the joint family including the 
transferee, The transferee was not en- 
titled in such a suit to an order for 
partition either for specific property 
transferred to him or of the joint family; 
property in genéral, He must, if he 
wanted to realise his transferer’s inte- 
rest, bring a suit of his own for a gene- 
ral partition. It was, therefore, urged 
that a decree for delivery of possession 
of the property in dispute should have 
been passed in favour of the  plainti 


ration that she had acquired an undivid- 
ed interest in the property and that she 
was entitled to take proceedings to 
have that interest ascertained by parti- 
tion, There is a fallacy in this argu- 
ment. Admittedly. Behari Lal died on 
29th May, 1955 leaving him surviving 
his wife Dropadi Devi and his two sons 
namely, Krishna Das and Bishun Narain 
(Ram Prakash having already  surren- 
dered his interest in the joint family 
property and separated from the joint 
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family). On the demise of Behari Lal, 
his widow Dropadi Devi acquired by 
virtue of Section 3 (2) of the Hindu 
Women’s Rights to Property Act. 1937, 
the same interest in the joint family 
property which Behari Lal had. That 
interest was limited interest, The Hindu 
Succession Act XXX of 1956 came into 
force on 17th June, 1956 when it receiv~ 
ed the assent of the President, Section 
l4 (1) of the Act provides any 
property possessed by a female Hindu 
whether acquired before or after the 
commencement of this Act shall be 
held by her as full owner thereof and 
not as a limited owner. Thus, on 17th 
June, 1956 Smt. Dropadi Devi became 
the full owner of the interest which she 
acquired on the demise of her husband 
fin the said property and being full 
owner she was competent to transfer 
that interest by making a gift thereof 
or otherwise without the consent of the 
male coparceners of her husband. A 
Hindu mother is mot a  coparcener: 
hence the transfer by Smt. Dropadi 
Devi of her interest in the property in 
dispute was not a transfer of a copar- 
cener’s interest in the joint family pro- 
perty. A male coparcener under the 
Banaras School of Mitakshara may not, 
without the consent of the other co- 
parcener, sell his undivided share in 
the family estate for his own benefit 
but a female Hindu possessed of pro- 
perty whether acquired before or after 
the commencement of the Hindu Suc- 
cession Act holds it as a full owner and 
iş competent to dispose it of without 
the consent of the male coparceners of 
her husband. See Sukh Ram v. Gauri 
Shanker, (AIR 1968 SC 365), A trans- 
fieree from a female Hindu who had 
become ‘full owner’ within the meaning 
of Section 14 of Act XXX of 1956 may 
seek partition of the share acquired by 
him by transfer and separate posses- 
sion of the property which might be 
allotted to him in partition. However, 
if he happens to come in possession of 
any portion of the property without 
seeking partition it would neither be 
equitable nor proper to first dispossess 
him from that property and then to 
direct him to seek partition and posses- 
sion of the property which might be 
allotted to him. A case of a transferee 
of the undivided interest of a coparce= 
ner is distinct from the case of a trans- 
feree of the undivided interest of a 
female Hindu who is not a coparcener. 
The possession of the transferee of the 
interest of a female Hindu would be 

t of a co-sharer, However. a co- 
sharer is not entitled to exclusively ap- 
propriate to himself a specific portion 
of a property to the detriment of other 
co-sharers. Where a suit. therefore, is 
brought bw the non-alienatines eonarre. 


Latif v. Shakoora (H. Swarup J.} 


guardian can be passed. 
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ners of the husband of a Hindu widow 
for dispossession of the transferee of the 
interest of the widow it would neither 
be equitable nor in the interest of jus~ 
tice to pass a decree for his complete 
dispossession but the proper course 
would be to pass a decree for joint 
possession leaving the parties to seek 
partition as and when they may choose 
to do so. In this view of the law the 
appellate Court below was not justified 
in dismissing the suit in toto. 


5. In the result. the appeal is 
allowed. the decree passed by the Court 
below is set aside and the decree pass- 
ed by the trial Court is modified. The 
plaintiff and the defendant No. 2 are 
entitled to the portion of the house 
shown in yellow colour in the site plan 
attached to the plaint as co-sharers 
along with the defendant No. 3 and the 
suit is accordingly decreed for joint 
possession of the same. In the circum~ 
Stances of the case the parties are 
directed to bear their own costs in this 
appeal as well as in the courts below. 

Appeal allowed, 
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Latif. Appellant v. Shakoora 
another, Respondents. 

F. A. F. O. No, 337 of 1972, D/- 18- 
1-1973. against judgment and order of 
A. B. Mathur, Addl. Dist. J.. Meerut, 
D/- 16-9-1972. 

Index Note:— (A) Guardians and 
Wards Act (1890), Section 25 — Order 
under — When can be passed. 

_ _Brief Note:— (A) Unless the court 
finds that the minor was in the custody 
of guardian and was taken away by 
some .person, no order under Section 25 
for the return of the minor to the 
(Para 2) 


and 


__R. H, Zaidi, for Appellant; R, K, 
Singh, for Respondents, 
JUDGMENT :— This appeal has 


been filed against the order of the Addi- 
tional District Judge, Meerut passed 
under Section 25 of the Guardians and 
Wards Act (hereinafter referred to as 
the Act). An application under Section 
25 of the Act was moved by one Ikhlas 
for the custody of Smt. Sabra who was 
alleged by him to be his wife. She was 
stated to be a minor, Latif. in whose 
custody the minor was, as well as the 
minor Smt. Sabra filed objections to the 
grant of the application. Learned Dis- 
trict Judge held that because the High 
Court had in some proceedings. which 
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he has not mentioned in the order, ap- 
pointed Ikhlas as guardian of Smt, Sa- 
bra, it would be for the welfare. of 
the minor to be in his custody, Latif 
was removed from the guardianship in 
those proceedings. Proceedings in the 
High, Court had arisen out of an appli-« 
cation under Section 10 of the Guar- 
dians and Wards Act. From the order it 
is apparent that the learned District 
Judge did not apply his independent 
mind to the facts and circumstances of 
the case before passing an order. 


2. Section 25 of the Act permits 
the issue of a warrant only for restora- 
tion of the minor to the custody of a 
guardian of his person, if in the opinion 
of the court dealing with the matter, 
it would be for the welfare of the ward 
to return to the custody of the guard= 
jan. The purpose of the provision is to 
restore back the ward to the custody 
of the guardian. Guardian has been de- 
fined under Section 4 (2) of the Act as 
a person having care of the person of 
a minor or of his property or both his 
person and property. There is no find- 
ing by the District Judge that Smt. 
Sabra was in the custody of as and 
from that custody she had been taken 
away by Latif. Without such a finding 
no order under Section 25 of the 
Guardians and Wards Act could be pass- 
ed for the return of the minor. The 

order cannot therefore be upheld, As 
the learned Additional District Judge 
had not directed his attention to the 
relevant material it would be proper 
that he should decide the matter afresh, 


3. In the result the appeal is 
allowed, The impugned order of the 
Additional District Judge is set aside 
and he is directed to decide the appli- 
cation in accordance with law. In the 
circumstances of the case parties will 
bear their own costs. 


Appeal allowed. 
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H, N. SETH, J. 
Anil Kumar Srivastava, Applicant 


v. University of Allahabad and another, 
Opposite Parties, 


Civil Misc. Writ No, 2455 of 1972, 
D/- 10-1-1973. 


Index Note:— (A) Evidence Act 
reli S. 115 — Estoppel — Applicabi- 


Brief Note-— (A) Where the Univer- 
sity represented to an examinee for 
M.Se. (Part I) examination that he pass“ 
ed that examination by forwarding the 
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mark-list showing him to be successful 
and subsequently confirmed the said re- 
presentation by informing him, in res- 
ponse to his application for scrutiny of 
certain answer books, that there was no 
change in the marks obtained by him, 
the University could not, after his hav- 
ing completed M.Sc. (Final) course as 
per requirement, prohibit him. on the 
eve of M.Se. (Final) examination, from 
appearing at that examination on the 
plea that he, in fact, did not oe M.Se, 
(Previous) Examination, (Para 7) 


G. P. Mathur, for Applicant, G. P. 
Singh and Standing Counsel, for Oppo- 
site Parties. 


ORDER :— Petitioner Anil Kumar 
Srivastava, wanted to appear at the 
1972 M.Sc, Final (Mathematics) Exami- 
nation conducted by the Allahabad 
University, which was due to commence 
on 15th of April, 1972. On 13th of April, 
1972 the Registrar of the University in~ 
formed him that he could not appear in 
the examination as he had failed in 
the M.Sc. (Previous) examination held 
in the year 1971. Being aggrieved by 
the action of the respondents. the peti~ 
tioner filed the present petition under 
Article 226 of the Constitution on 14-4- 
1972, claiming a writ of Mandamus, 
commanding the respondents to pe 
him to appear in the M.Sc, (Final) exa- 
mination and to declare his result. 


2. While admitting the writ peti- 
tion this Court directed the respondents 
to allow the petitioner to appear at the 
1972 M. Sc. (Final) examination, but 
made it clear that declaration of peti- 
tioner’s result would be subject to the 
ultimate decision in the writ petition. 
According to the petitioner, he appeared 
jn the M. Sc. (Previous) Mathematics 
Examination conducted by the Univer- 
sity of Allahabad in April/May. 1971 
and his roll No. was 229. In due course ' 
the result of the M. Sc, (Prev.) exa- 
mination was pasted on the notice board 
and was also published in the Northern 
India Patrika. showing that the _peti- 
tioner has been successful in the M. Se. 
(Prev.) examination. The University also 
issued a mark-sheet, dated 2nd of July, 
1971. to him, showing that he had pass- 
ed the M. Sc. (Prev.) examination, (An- 
nexure ‘A’ to the writ petition). There- 
after, the petitioner joined the M, Se. 
(Final) classes and attended them regu- 
larly. As the mark-sheet issued to him 
showed that he had received marks 
much below his expectations in two of 
the papers. he applied for scrutiny of 
his answer books of those two papers. 
In the application for scrutiny. It was 
specifically mentioned that he had been 
successful in the examination. On 11th 
of August, 1971. he was informed that 
scrutiny of his answer books did nof 
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reveal mistake and that his result re- 
mained unaltered. In due course, the 
petitioner made an application for ap- 
pearing at the 1972 M. Sc, (Final) exa- 
mination which was due to commence 
from 15th of April, 1972. When the pe- 
titioner went to take his admit card 
on 12th of April, 1972, he was inform- 
ed that it had been withheld, He im- 
mediately contacted the Assistant Regis- 
trar of the University and was told that 
he could not appear in the M, Sc, (Final) 
examination as he had failed to pass 
the M. Sc. (Prev.) examination. The 
petitioner then approached the Regis- 
trar on 18th of April, 1972 who also 
expressed his inability to permit the 
petitioner to appear in the M. Se, (Fi- 
nal) examination on the ground that 
he had failed to pass the M, Sc. (Prev.) 
examination. According to the petition- 
er, he had passed the M. Se. (Prev.) 
examination as was evident from the 
mark-sheet issued to him and the Re- 
gistrar of the University had no juris- 
diction to prevent him from appearing 
fn the 1972 M. Sc. (Final) examination. 


3. The petition has been contest- 
ed on behalf of the University of Alle- 
habad. Stand taken by it is that when 
the result of 1971 M. Sc. (Prev.) exa- 
mination in Mathematics was declared, 
it was shown that petitioner’s result 
had been withheld on account of non- 
payment of dues and he was not de- 
elared to have passed the examination 
as claimed bv him. A mark-sheet was 
fssued to him after he cleared his dues. 
As a matter of fact the petitioner had 
failed in the M. Se, (Prev.) examination 
as he secured only 170 marks out of 
500 marks. However, by mistake, in the 
mark-sheet issued to the petitioner. the 
marks obtained by another candidate 
bearing roll No. 230 were mentioned. 
This mistake was discovered when peti- 
tioner’s application for appearing in 
M. Sc. (Final) examination was being 
scrutinised. As the petitioner had failed 
in the M. Sc. (Prev.) examination. he 
could not be permitted to appear in 
the M. Sc. (Final) examination. 


4. At the hearing of the peti- 
tion. learned counsel appearing for the 
petitioner accepted the stand taken by 
the University that when the result of 


the M. Sc. (Previous) was published in - 


Northern India Patrika, it was mention- 
ed that petitioner’s result had been 
withheld. He, however. disputes the 
stand taken by the University that there 
were any dues of the University or that 
the mark-sheet was issued to him in 
the month of July only after he clear- 
ed them. This controversy was raised by 
the petitioner merely for substantiating 
his case that when the result of M. Sc. 
[Pravy in Mathematics was announced, 


Anil Kumar v. University of Allahabad (H. N. Seth J.) [Prs. 2-6] All. 443 


he was shown to have passed, In view 
of the fact that petitioner’s counsel 
conceded before me that his result had 
in fact been withheld. it is unnecessary 
for me to go into the controversy whe- 
ther there were any dues against the 
petitioner and the mark-sheet was issu- 
ed to him after the same were cleared. 
Learned counsel for the University was 
not able to point out any rule prescrib- 
ing as to how the result of a candidate 
which has been withheld is to be de- 
clared or published subsequently. In the 
circumstances I take it that the result 
of a candidate, which is withheld for 
some reasons, is declared by the Uni- 
versity when it issues the mark-sheet 
to the candidate concerned. Position in 
this case therefore is that petitioner's 
result for M, Se. (Previous) examination 
had been declared and he was shown 
to have passed the examination. This 
declaration of result, according to the 
University was made under a mistake 
and the University was not bound by it. 


5. Part (E) of Chapter XXXV 
of the Calendar of the Allahabad Uni- 
versity (1968). states some of the ordin- 
ances, framed by the Executive Com- 
mittee, concerning the degree of Master 
of Science. At page 281 of the Calendar 
it is. mentioned that a candidate who, 
efter passing the Previous M, Sc. exa- 
mination has completed a regular course 
of study in the University. shall be ad- 
mitted to the examination for the de- 
gree of Master of Science at the end of 
the academical year in which he has 
completed such course of study. There 
is no dispute in this case that during 
the academic year 1971-72 the peti- 
tioner did complete a regular course of 
study for appearing in the M. Sc. (Fi- 
nal) examination. Main dispute between 
the parties, is whether or not the peti- 
tioner had, passed the M. Sc. (Previous) 
examination for the year 1971 and whe- 
ther in the circumstances of the case 
the respondent can be permitted to take 
up the stand that the petitioner had 
failed in his M. Sc. (Previous) exami- 
nation and the declaration that he had 
passed the examination was factually 
wrong. 


6. Although, when the result of 
the M. Sc. (Previous) examination was 
announced, petitioner’s result had been 
withheld, but it was declared when in 
the month of July. 1972. a mark-sheet 
(Annexure ‘A’ to the writ petition). 
showing that he had passed the M. Sc. 
(Previous) examination was issued to 
him. He suspected that there was some 
mistake in the mark shown to have 
been secured by him in IInd and TIrd 
Papers. Accordingly on 12-7-1971 he 
made an application to the University 
stating that he had passed in the M. Sc. 
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(Previous) Mathematics examination 
1971 and that he wanted to get his an- 
swer books of IInd and Hird Papers 
scrutinised (Annexure ‘R2’ to the coun- 
ter-affidavit), Thereupon by means of a 
letter dated August 5/10, 1971 the Uni- 
versity informed him that there was no 
mistake in the marks secured by him 
and as such his result remained the 
same. (Annexure ‘B’ to the writ peti- 
tion), Since the application for scrutiny, 
made by the petitioner, indicated that 
he had passed the M. Sc. (Previous) 
examination, the contents of the letter 
dated 5/10th August.. 1971. amounted to 
a further representation on the part of 
the University that the petitioner had 
passed the M. Se. (Previous) examina- 
tion. Acting upon the representations 
contained in the mark-sheet issued by 
the University. as also in the letter 
dated 5/10th August, 1971, the petitioner 
pursued a regular course of study for 
M. Sc. (Final) examination for the year 
1972, after paying necessary fees etc. 
which the University accepted. As a re- 
sult of the aforesaid representations he 
could not and did not pursue the study 
for purposes of reappearing in the 
M. Se. Previous examination. By the 
time he was told that he had failed in the 
M. Sc. (Previous) examination for the 
year 1971, he had already been placed 
in a situation, where he could not pos- 
sibly appear in the M. (Previous) 
examination for the year 1972 examina- 
tion. It is not disputed that if in the 
month of July. 1971 the petitioner had 
been told that he had failed in M. Sc. 


(Previous) examinatiin he could have 
reappeared in that examination in the 
year 1972, When in April. 1972 the 


petitioner was told that he had failed 

in 1971 M. Se. Previous examination. it 
was neither possible for him to make an 
application for appearing in 1972 M. Sc. 
Previous examination nor to prepare 
the papers of that examination in such 
a short time, Even assuming that there 
was some mistake on the part of some 
one in issuing the mark-sheet to the 
petitioner, it is obvious that he was not 
aware of that mistake, In the circum- 
stances, the principle underlying Sec- 
tion 115 of the Indian Evidence Act, 
which. runs thus:— 


“When one person has. by his de- 


claration. act or omission intentionally . 


caused or permitted another person to 
believe a thing to be true and to act 
upon such belief, neither he nor his 
representative shall be allowed. in any 
suit or proceeding between himself and 
such person or his representative, to 
deny the truth of that thing.” 

comes into operation and the University 
is estopped from taking up the stand 
that the petitioner had failed in the 
1971 M. Se. (Previous) examination. 


A. I. R. 

7. Shri G. P, Singh. learned 
counsel appearing for the University 
contended that the rule of estoppel 


under Section 115 of the Evidence Act 
does not and cannot operate against the 
provisions of a Statute. The ordinances 
framed under the Allahabad University 
Act clearly indicate that a candidate 
can appear at the M. Sc. (Final) exami~ 
nation only after he has passed the 
M. Se. (Previous) examination and has 
pursued a regular course of study. In 
the circumstances. the petitioner can 
not claim that the University is estop~ 
ped from urging that the petitioner had 
failed in the 1971 M. Sc. (Previous) exea~ 
mination as the result of permitting 
such a plea would be to create a situa~ 
tion where the petitioner will be able 
to appear in the M. Sc. Final examina- 
tion even though he has failed in M. Se, 
(Previous) examination, a situation 
which is prohibited by the Statute. It isf 
true that the rule of estoppel does not 
operate against the directions and pro- 
hibitions enacted by the statute law and 
against the rights accruing to any party 
by reason of such directions and prohi- 
bitions. However. in this case. the plea 
of estoppel, relied upon by the peti- 
tioner, is not directed against any direc~ 
tion or prohibitions enacted by the sta- 
tute law, The petitioner does not con- 
tend that any representation was made 
by the University contrary to the ordi~ 
mance which provides that a candidate 
can appear in the M. Sc. (Final) exami- 
nation only efter he has passed the 
M. Sc. (Previous) examination. Had any 
such contrary representation been made 
by the University and as a result of 
which the petitioner had changed his 
position to his detriment. it might have 
been possible to urge that the petitioner 
cannot raise a plea of estoppel so as to 
contravene a particular statute. In this 
case, the petitioner claims that the 
University made a representation in res- 
pect of a pure question of fact. namely, 
about the marks secured by him in vari- 
ous papers. Such a representation was 
not contrary to any directions or prohi- 
bition contained in any statute, In the 
circumstances the rule relied upon by 
the counse] for the University, that 
there can be no estoppel against the 
statute, cannot be applied to the fact of 
this ease. After all the rule of estoppel 
is intended to apply, only to such cases 
where a wrong representation has been 
made to a person and that person acts 
upon it and alters his position to his 
detriment. Plea of estoppel cannot be 
met by saying that notwithstanding the 
wrong representation of fact a person 
to whom such representation has been 


made is not entitled to make a claim as 
in accordance with the real facts he was 
not legally entitled to make it. Learned 
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counsel for the University has not been 
able to point out any provision in the 
University Act. Statute or Ordinance 
framed therein which enabled the Uni- 
versity to take up a different stand after 
declaring that the petitioner had passed 

is M. Se, (Previous) examination espe- 
cially when he had acted upon that de-+ 
claration and altered his position. I am, 
accordingly of opinion that in the cir- 
cumstances, the University is clearly 
estopped from taking up the stand or 
from producing evidence for showing 
that the mark-sheet issued to the peti- 
tioner in which he was shown to have 
passed the M. Sc. (Previous) examina- 
tion was wrong and that the petitioner 
had, in fact, failed in the M. Sc, (Pre« 
vious) examination. 


8. Since the petitioner has pur 
sued the regular course of study for 
appearing in the M. Sc. (Final) examina~ 
tion for the year 1972 and the Univer- 
sity is estopped from taking up the 
stand, different from that contained in 
the mark-sheet issued to the petitioner 
viz.. that he had passed the 1971 M. Sc. 
(Prev.) examination, the petitioner was 
clearly entitled to appear in the M, Sc. 
(Final) Examination. 1972. and the Uni- 
versity was not justified in preventing 
im from taking that examination. 


9. In the result, the petition suc- 
ceeds and is allowed. The petitioner hes 
already appeared in the M. Sc. (Final) 
examination for the year 1972. In case 
the respondents have not declared the 
result so far, they are directed to de- 
clare his result on the footing that the 
marks obtained by him in M. Sc. (Pre- 
vious) examination were as contained 
in (Annexure ‘A’) to the writ petition. 
In the circumstances of the case. the 
parties are directed to bear their own 
costs of the petition, 

Petition allowed. 
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Court even if it is a non-speaking order, 
(X-Ref :— Civil P. C.. Section 9 and 
Constitution of India, Art. 226). 

Brief Note:— (A) Sec. 16 of the Acè 
confers finality on orders passed by Gov+ 
ernment under Section 7-F and bars 
jurisdiction of -Civil Courts to question 
its validity except when the order is 
without jurisdiction or in excess of 
jurisdiction, A non-speaking order is 
not a nullity and hence it is not covered 
by the exception. However, the bar 
under Section 16 does not affect the 
writ jurisdiction of High Court (Case 
law discussed), (Paras 4, 6, 7 and 8) 
Cases Referred: Chronological Paras 


AIR 1971 SC 1558 = 1971 Tax LR 
706, Union of India v. Tara- 


SC ‘2361 = (1970) 3 
Ramji Das v. Trilok 


ha: 
AIR 1971 All 378. Mangal Prasad 
v. Tara Singh 3. 4 
AIR 1970 SC 1727 = (1970) 2 
SCR 363, Munni Devi v. Gokal 


‘Chand 
1969 All LJ 174, Mohd. Ishaque v, 

State of U. P., 4 
1969 All LJ 1060 = 1970 Ren CJ 

292, Ram Agyan Singh v. Murli- 

dhar Agarwal 3 
(1969) 1 All ER 208 = (1969) 2 

WLR Anisminic Ltd. v. 

Foreign Compensation Commis~ 

sion 5 
AIR 1967 SC 361 = (1967) 1 SCR 

739. Bharat Barrel & Drum Mfg. 

Co. v. L. K. Bose 6 
AIR 1966 SC 671 = (1966) 1 SCR 

66, M. P. Industries Ltd. v. 

Union of India 4 
AIR 1966 SC 1922 = (1966) Supp 

SCR 104. Nandram Hunatram v. 


Union of India 4 
1915 AC 120 = 30 TLR 672. Local 
Govt. Board v. Arlidge 6 


Badre Habib Siddiqui, 
lant; M. L. Trivedi. Ram K 
vastava. for Respondents. 

JUDGMENT :— This second appeal 
has been filed by Afzal Ahmad Naavi 
and arises from the judgment and de- 
cree dated 24-9-1971 passed by the Civil 
Judge, Lucknow, setting aside the de- 
cree passed by Munsif North. Lucknow, 
in favour of the plaintifi-respondents, 


for Appel- 
rishna Sri- 


2. The respondents filed a suif 
against the appellant in the Court of 
Munsif North. Lucknow, for a decree 
for ejectment and arrears of rent on the 
ground that the defendant was their 
tenant in a certain house of which they 
were landlords, that the respondents had 
moved an application for permission to 
file a suit for ejectment under Section 3 
of the U. P. (Temporary) Control of 


446 AH. [Prs. 2-4] 


Rent and Eviction Act (hereinafter call- 
ed the Act) which permission was grant- 
ed by the Rent Control and Eviction 
Officer. This permission was set aside 
by the Commissioner in revision; Where- 
upon the respondents filed a revision 
before the State Government by an 
order dated 5-8-1966 allowed the revi- 
sion and granted to the respondents per- 
mission to file a suit for ejfectment 
against the defendant. One of the 
grounds on which the suit was resisted 
in the trial Court was that the order of 
the State Government passed under 
Section 7-F of the Act was without 
jurisdiction and ultra vires. It is not 
necessary for purposes of the present 
appeal to state the other pleas taken 
for the defendant. The Munsif found 
that the notice served on the defen- 
dant was invalid and upheld the plea 
that the order of the State Govern- 
ment passed under Section 7-F was no 
order in the eye of law as it did not 
give reasons. Upon these findings the 
suit for ejectment was dismissed and a 
decree was granted only for arrears of 
rent. The plaintiff appealed and the 
only point urged before the lower ap- 
pellate Court was that the trial Court 
had no jurisdiction to go into the ques- 
tion of validity of the permission grant- 
ed by the State Government under Sec- 
tion 7-F on account of the bar of Sec- 
tion 16 of the Act. The lower appellate 
Court disagreed with the Munsif and 
held that the order of the State Gov- 
ernment under Section 7-F was a speak- 
ing order and that the Civil Court could 
not enter into the question of validity of 
the permission granted by the State Gov- 
ernment. ‘The appeal was allowed and 
the plaintiff was granted a decree for 
ejectment also. It is in these circum- 
stances that the defendant comes to this 
Court in second appeal, 


3. The submission of learned 
counsel for the appellant is that the 
order of the State Government passed 
under Section 7-F is not a speaking 
order; therefore, the order was passed 
in violation of the rule of natural jus- 
tice and such an order being a nullity 
the bar of Section 16 of the Act did_not 
apply and the jurisdiction of the Civil 
Court was not excluded. as erroneously 
held by the lower appellate Court. The 
order of the State Government passed 
under Section 7-F of the Act is Ext. 1 
and reads as follows: 

‘with reference to his petition 
dated August 11/13. 1965 Dr. K. B. Ras- 
togi is informed that after a careful 
examination of the record of the case 
and due consideration of the version of 
the opposite party and also in view of 
the other facts relevant to the case, it 
appears expedient in the ends of jus- 
tice that permission under Section 3 of 
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the U, P. (Temporary) Control of Rent 
and Eviction Act, 1947 should be grant- 
ed to the landlord/petitioner to file a 
suit for ejectment of the tenant-oppo- 
site party in the Civil Court, 


Therefore. in exercise of the power 
conferred under Section 7-F of the U.P. 
(Temporary) Control of Rent and Evic- 
tion Act, 1947, the Governor is pleased 
to set aside the order dated 1-5-1965 
passed by the Commissioner, Lucknow 
Division. Lucknow, in Revision No, 46 
of 1964 and grant permission under Sec- 
tion 3 of the above Act to the landlord/ 
petitioner to file a suit for ejectment of 
oe vpaceorponite party in the Civil 

‘ourt.” 


I have heard arguments of Sri Badre 
Habib Siddiqui appearing for the appel- 
lant and Sri Ram Krishna Srivastava 
and Sri M. L, Trivedi for the respon- 
dents. I do not agree with the submis- 
sion that this is not a speaking order. 
The order shows that it was passed after 
an examination of the record of the case 
and due consideration of the version of 
the opposite party and having regard to 
all other relevant facts pertaining to 
the case, It is not disputed that both 
the parties had an opportunity of hear- 
ing before this order was passed and, 
therefore, there is no manner of doubt 
that the order was passed on a careful 
consideration of the entire material 
placed before the State Government and 
the contentions raised for the two sides. 
The order does give reasons for grant- 
ing permission to the respondents al- 
though the reasons may not be detailed 
ones, ; 


Under identical circumstances in the 
case of Mangal Prasad v, Tara Singh, 
AIR 1971 All 378 a Division Bench of 
this Court held thet the order of the 
State Government was a speaking order. 
In the case of Ram Agyan Singh v. 
Murli Dhar Agarwal, 1969 All LJ 1060 
also the question arose whether an order 
of the State Government passed under 
Section 7-F without giving full reasons 
should be held to be valid. In para, 23 
of the report it was observed that there 
is no reason to suppose that the High 
Court considered only part of the mate- 
tial which was before it and the omis- 
sion of the State Government to: refer 
in its judgment to all the materials on 
record does not vitiate the order. 


4, Even if one were to hold that 
this is not a speaking order. as urged, it 
would not on that account become a 
nullity or an order void ab initio. Simi- 
lar view was taken by a Bench of this 
Court in the case of AIR 1971 All 378 


(supra). It was observed that learned 
counsel for the defendant-respondenf 
contends that 


a 
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‘if an order does not give reasons 
it is a nullity. In our opinion the sub- 
mission is not correct. It may make the 
order irregular or defective, but the 
order cannot be a nullity so long as it 
has been passed by an authority which 
was competent to pass that order and 
is not passed against or in favour of a 
dead man. There is a difference in want 
of jurisdiction and the defect in the 
manner of exercise of jurisdiction. If 
orders are passed completely without 
jurisdiction they will be a nullity. but 
if there has been only a defect or ir- 


‘ regularity in passing the order and the 


authority passing it had jurisdiction to 
do so it would not be a nullity”. 
It cannot be doubted that the State Gov- 
ernment had jurisdiction to pass an 
order under Section 7-F which is im- 
pugned in this appeal. Therefore. the 
order is not without jurisdiction and 
does not become a nullity merely be- 
cause it is not supposed to give reasons. 
Indeed, there is force in the submission 
made on behalf of the respondents that 
it is not one of the requirements of the 
principles of natural justice that an 
order should be a speaking one or it 
should contain reasons. In the case of 
Mohd, Ishaque v. State of Uttar Pra- 
desh. 1969 All LJ 174 it was held that 
neither on principle nor on authority 
could it be said that the principles of 
natural justice required that the 
ultimate order must be a speaking 
one. I am in respectful agreement with 
this view. 

In the case of Nandram Hunatram 
v. Union of India, AIR 1966 SC 1922, 
the order of the State Government was 
not set aside by the Supreme Court al- 
though the order was a non-speaking 
one. The Supreme Court disposed of 
the matter with the observation that 
on the set of facts the reasons were so 
obvious that it was not necessary to 
state them. In this case also the view 
was taken that a quasi-judicial order 
which does not state reasons may be de- 
fective or improper or may also be in- 
valid depending upon facts of each case 
and that such an order cannot be said 
to be void ab initio or a nullity in law. 
Tt would suffer from a material irregu- 
larity and be voidable and not a void 
order. In the case of Madhya Pradesh 
Industries Ltd, v, Union of India, AIR 
1966 SC 671 an order of an administra- 
tive tribunal was held to be a non- 
speaking one but that was not consider- 
ed by itself to be a ground for quashing 
it. The Supreme Court observed: 


“An order of the administrative fri« 
bunal rejecting the revision application 
cannot be pronunced to be invalid on 
the sole ground that it does not give 
reasons for the rejection.” 
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and in the same connection further ob- 
served that the broad proposition that 
the effect of Article 136 is that every 
order appealable under that Article must 
be a speaking order and the omission 
to give reasons for the decision is of 
itself a sufficient ground for quashing it, 
cannot be accepted as correct, and that 
orders of Courts and tribunals stand on 
the same footing for the purposes of an 
appeal under Article 136; an order of 
Court dismissing a revision application 
often gives no reasons. but this is not a 
sufficient ground for quashing it. 


5. Learned counsel cited in argu- 
ments the case of Union of India v. 
Tarachand Gupta & Bros., AIR 1971 SC 
1558 in support of the argument that an 
order passed in breach of principles of 
natural justice is a nullity. There is 
nothing in this report to show that this 
view which found expression in the 
judgment of Lord Reid in the case of 
Anisminic Lid. v. The Foreign Compen- 
sation Commission, (1969) 1 All ER 208 
found approval of the Supreme Court. 
The question before the Supreme Court 
in this case was whether the jurisdic- 
tion of the Civil Court was barred or 
not when a decision or order passed by 
an Officer of Customs under the Sea Cus- 
toms Act, 1878 takes into consideration 
factors which the officer had no right 
to take into account in his determina- 
tion. In connection with this question 
the Supreme Court cited a passage from 
the judgment of Lord Reid in (1969) 1 
All ER 208. In this passage Lord Reid 
had observed, while dealing with the 
circumstances when a tribunal can be 
said to act without jurisdiction, that 
there are many cases where although 
the tribunal had jurisdiction to enter 
into an enquiry. it has done or failed 
to do something in the course of the 
enquiry which is of such a nature that 
its decision is a nullity, and added that 
it may have given its decision in bad 
faith and it may have made a decision 
which it had no power to make or it 
may have failed in the course of the 
enquiry to comply with the require- 
ments of natural justice. From para, 22 
of the report it is clear that the Supreme 
Court did not endorse the view of Lord 
Reid so far as it went in holding that a 
decision failing to comply with the re- 
quirements of natural justice is a deci- 
sion without jurisdiction. For in para, 22 
of the report the Supreme Court held 
that where the statute confers finality 
on the decision of a tribunal and bars 
jurisdiction of the Civil Court such ex- 
clusion ïs subject to two exceptions, 
firstly, where the provisions of the parti- 
cular statute have not been complied 
with, and secondly. where the tribunal 
has not acted in conformity with the 
fundamental principles of judicial pro- 
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eedure. The Supreme Court did not say 
that the jurisdiction of the Civil Court 
was not barred also where the decision 
was in breach of the principles of natu- 
ral justice. There is, therefore, nothing 
fn this ruling of the Supreme Court to 
support the argument that the Supreme 
Court held a decision in breach of the 
pecnice of natural justice to be nul- 
ity. 


6. Apart from the above, Sec- 
tion 16 of the Act confers finality on an 
order passed by the State Government 
under Section 7-F of the Act and fur- 
ther bars the jurisdiction of the Civil 
Court by providing that no order made 
under this Act by the State Government 
or the District Magistrate shall be called 
in question in any Court. The correct- 
mess, propriety or legality of an order 
passed by the State Government under 
Section 7-F of the Act or by the District 
Magistrate under Section 3 cannot be 
called in question before the ordinary 
Civil Court, but there are only two 
exceptions to the exclusion of jurisdic- 
tion of the ordinary Civil Court indicat- 
ed by Section 16: The validity of an 
order passed by the State Government 
under Sec, 7-F or by the District Magis- 
trate under Section 3 can be questioned 
before the ordinary Civil Court if the 
same was made without jurisdiction or 
in excess of jurisdiction in the sense of 
the order being passed with non-com- 
pliance of the provisions of the Act. In 
the case of Smt. Munni Devi v. Gokal 
Chand, AIR 1970 SC 1727 (para 6) the 
Supreme Court observed: 


“It is only when the order is with 
fiurisdiction that the order is not liable 
to be challenged in a Civil Court by 
virtue of Section 16 of the Act.” 

In AIR 1971 SC 1558 (Supra) in para. 22 
the Supreme Court further observed: 


“The principle thus is that exclusion 
of the jurisdiction of the Civil Courts is 
mot to be readily inferred. Such ex- 
clusion, however. is inferred where the 
statute gives finality to the order of the 
tribunal on which it confers jurisdiction 
and provides for adequate remedy to 
do what the Courts would normally do 
fn such a proceeding before it.” 
and added: 


“Even where a statute gives fina- 
lity. such a provision does not exclude 
tases where the provisions of the parti- 
cular statute have not been complied 
with or the tribunal has not acted in 
conformity with the fundamental prin- 
wiples of judicial procedure ........ . Ac- 
cordingly a determination by a tribunal 
of a question other than the one which 
the statute directs it to decide would be 
a decision not under the provisions of 
the Act. and therefore, in excess of its 
Jurisdiction.” 
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This is not a case where the State Gov- 
ernment acted either without jurisdic- 
tion or in excess of jurisdiction in the 
sense that any provisions of the Act 
were not conformed to. Therefore. the 
ordinary jurisdiction of the Civil Courti- 
is barred by Section 16 of the Act andj ` 
the learned lower appellate Court was 
right in holding that the validity of the 
order passed by the State Government 
under Section 7-F could. not be gues- 
tioned on the ground that it was a non- 
speaking order. In this connection 
learned counsel for the appellant sub- 
mitted that the State Government as a 
quasi-judicial tribunal was bound to 
follow the fundamentals of judicial pro- 
cedure, and not having done so because 
the order passed was a non-speaking 
order the case was one which was out- 
side the bar created by Section 16 of 
the Act. This argument is without any 
merit. There is no obligation on a tri- 
bunal other than a Court of law to be 
bound by or to follow the ordinary judi- 
cial procedure which is prescribed for 
Courts of law. They are only bound to 
follow the procedure which may be pres- 
cribed by the statute under which they} ` 
function or in the absence of any such 
statutory procedure to follow the rules 
of natural justice, 


In the case of Bharat Barrel and 
Drum Mfg. Co. v. L. K. Bose, AIR 1967 
SC 361 in para, 9 of the report She- 
lat. J.. quoted with approval observa- 
tions of Lord Parmoor in Local Govern- 
ment Board v. Arlidge, 1915 AC 120. 


“Where, however. the question of 
procedure is raised in a hearing. before 
some tribunal other than a Court of law, 
there is no obligation to adopt the regu- 
lar forms of judicial procedure. It 
is sufficient that the case has 
been heard in a judicial spirit and in 
accordance with the principles of sub- 
stantial justice.” 


7. Finally. an order of the State 
Government passed under Section 7-F 
cannot be challenged before ordinary 
Civil Court on the ground of non-com- 
pliance with the rules of natural justice 
on account of the bar of Section 16 of 
the Act. On such a ground it can be 
challenged only before the High Court! 
in a writ petition under Article 226 of 
the Constitution, 

In the case of Ramji Das v. Trilok 
Chand, AIR 1971 SC 2361 the validity 
of an order passed by the State Gov- 
ernment under Section 7-F was ques« 
tioned on the ground that it was con- 
trary to the rules of natural justice, 
This argument was rejected holding that 
the order had become final and was not 
liable to be challenged in a suit filed 
before the ordinary Civil Court. It was 
further observed :— 
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“It is true that the finality of the 
ofder declared by Section 3 (4) and Sec- 
tion 16 will not exclude the jurisdiction 
of the High Court in exercise of the 
jurisdiction under Article 226 of the 


Constitution to issue an appropriate 
writ quashing the order. But subject to 
interference by the High Court the 


decision must be deemed final and is 
not liable to be challenged in any col- 
lateral proceeding.” 


8. Upon all these reflections I 
come to the unhesitating conclusion that 
the Munsif was barred under Section 16 
of the Act from looking into the validity 
of the order of the State Government 
under Section 7-F on the ground that it 
was a non-speaking order, The order 
had become final so far as the Civil 
Court was concerned. The view taken 
by the lower appellate Court on this 
point was, therefore, correct and this 
being the only point raised in the ap- 
peal the same must fail, 


9. The appeal is accordingly dis- 
missed with costs to the contesting res- 
pondents. The stay order stands vacat- 
ed. The same shall be communicated to 
the Court concerned forthwith. The 
amount deposited by the appellant in the 
trial Court under orders of this Court 
dated 22-8-1972 shall be permitted to 
be withdrawn by the plaintiff-respon- 
dents on a proper application, 


Appeal dismissed. 


AIR 1973 ALLAHABAD 449 (V 60 C 158) 


HARI SWARUP. J, 


Sitaram. Applicant v, Ganesh Das, 
Respondent 

Civil Revn. No, 1062 of 1970 
4-1-1973. - against order of eg Singh, 
Civil, J.. Basti, D/- 14-4-1970 

Index Note :— (A) Civil P. C., O. 39, 
R. 2-A — (Added in U. P.) — Effect of 
— The rule is not punitive but seeks to 
enforce injunction order. 

Brief Note:—- (A) The purpose of 
Order 39, Rule 2-A is not to punish a 
person who disobeys injunction order, 
the purpose is to enforce the order of 
injunction. Where the wrong done by 
disobedience of the order is remedied 
and status quo ante is brought, the 
delinquent cannot-be sent in prison nor 
is the attachment of property needed. 


D/- 





AIR 1961 SC 221, Foll, (Para 4) 
Cases Referred: Chronological Paras 
AIR 1961 SC 221 = (1961) 1 SCR 
728, State of Bihar v. Rani 
Sonabati Kumari 4 
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Swarup J.) [Prs, 1-3] All, 449 
M, P. Singh. for Appligant: S. S. 
Tewari, for Respondent, 
ORDER :— This revision is direct- 


ed against the appellate order aris- 
ing out of proceedings under O. 39, 
R. 2-A, Civil P. C. Plaintiff had filed 
a suit for a permanent injunction and 
during the pendency of the suit had 


prayed for a temporary injunction. 
The trial Court issued a temporary 
injunction restraining the defendant 


from raising any further constructions. 
It was found that the defendant appli- 
cant Sitaram in spite of the order of in- 
junction having been served on him had 
put up a tinshed on the constructions. 
This was treated as breach of the in- 
junction order and the Court ordered 
attachment of the property and his de- 
tention in Civil prison. Defendant went. 
up in appeal and the appeal was dismiss- 
ed. but a modification was made in the 
trial Court’s order by substituting 15 
days’ imprisonment instead of unlimited 
civil imprisonment directed by the trial 
Court. Against that order the defen- 
dant has filed the present revision, 


2. The defendant had taken the 
plea that the tinshed had been placed 
not by him but by his brother. The 
trial Court did not believe this state- 
ment but held that even if it was true 
there was breach of the order of in- 
junction. The lower appellate Court 
believed the statement of Hari Om the 
plaintiffs son, which was to the effect 
that the tinshed had been put up by Sita- 
ram defendant. But without expressly 
holding that Sitaram had put up the 
tinshed. the Court below impliedly accept- 
ed the position and held that the breach 
of the injunction order by Sitaram had 
been established. The Court did not ex- 
pressly rule out the defence version, but 
overruled it by saying that Sitaram was 
in default as he had taken no steps to 
get the tinshed removed. . 


3. It is. however, not necessary 
to investigate whether Sitaram had or 
had not put up the tinshed because. even 
on the assumption that the finding of 
the Court below that he had disobeyed 
the order of injunction was correct he 
would. in view of the subsequent events, 
be entitled to get the relief. During the 
pendency of the revision in this Court, 
an -interim order was issued staying the 
operation of the order of the Court be- 
low on condition that the defendant re- 
moved the tinshed in respect of which. 
on the complaint of the plaintiff. the 
Courts below have held that Sitaram 
was guilty of violating the injunction 
order. © An affidavit was filed by Sita- 
ram on 6-8-1970 in which it was stated 
that the tinshed was removed on 1-8- 
1970. It was also stated therein that an 
application had been moved in the 
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Court of the Munsif that a commission 
be issued to verify the defendants as- 
sertion that the tinshed had already been 
removed. On this application. a com- 
mission was issued and .the commis- 
sioner reported that the tinshed had 
been removed by the applicant. 


4. The purpose of Order 39, 
Rule 2-A. Civil P, C, is to enforce the 
order of injunction, It is a provision 
which permits the Court to execute the 
injunction order. Its provisions are 
similar to the provisions of Order 21. 
Rule 32, Civil P, C. which provide for 
the execution of a decree for injunction 
The mode of execution given in Order 21, 
Rule 32 is the same as provided in 
Rule 2-A of Order 39. In either case, 
for the execution of the order or de- 
cree of injunction. attachment of pro- 
perty is to be made and the person who 
is to be compelled to obey the injunc- 
tion can be detained in civil prison. The 
purpose is not to punish the man but to 
see that the decree or order is obeyed 
and the wrong done by disobedience of 
the order is remedied and the status 
quo ante is brought into effect. This 
view finds support from the observations 
of the Supreme Court in the case of 
State of Bihar v. Sonabati Kumari, AIR 
1961 SC 221: while dealing with O. 39, 
Rule 2 (iii), Civil P, C. (without the U. P. 
Amendment) the Court held that the 
proceedings are in substance designed to 
effect enforcement of or to execute the 
order, and a parallel was drawn be- 
tween the provisions of O. 21, R. 32 and 
of O. 39, R. 2 (iii), C. P. C. which is simi- 
lar to Order 39, R. 2-A. This curative 
function and purpose of Rule 2-A of 
Order 39. Civil P, C. is also evident from 
the provision in Rule 2-A for the lifting 
of imprisonment, which normally would 
be when the order has been complied 
with and the coercion of imprisonment 
no longer remains necessary. Hence, 
even if Sitaram had earlier been sent to 


For the same reason the attachment of 
property is also no longer needed. The 
order of the Court below has lost its 
utility and need no longer be kept alive. 





5. But as the finding of the Court 
below is that the applicant had disobey- 
ed the injunction order the liability of 
costs imposed on him by the appellate 
Court is justified and as he hag removed 
the tinshed only in the course of revi- 
sion in this Court. when this Court had 
refused to stay the lower Court's order 
unless he removed the tinshed. the peti- 
tioner must pay the costs of the other 
side in this Court also. 


State v. Babulal (S. Chandra J.) 


A.L R. 
6. In the result, the revision is 
allowed and the orders of the Courts 


below are set aside. But the applicant 
will pay the costs of the opposite party 
both in this Court and in the Court be- 
low, 

Petition allowed. 


AIR 1973 ALLAHABAD 450 (V 60 C 159) 
SATISH CHANDRA AND P, N. 
BAKSHI, JJ. 

State of U. P. and others. Appel- 
lants v. Babulal and others, Respondents. 

Special Appeal No. 228 of 1970. D/- 
3-1-1973, against Judgment of single 
Judge of this Court in C. M. W, No. 1328 
of 1964, D/- 28-11-1969. 


Index Note:— (A) U. P. Zamindari 
Abolition and Land Reforms Act (1 of 
1951), Section 7 (a) — Benefit under — 
Who can claim. (Decision in Civil Misc. 
ye No. 1328 of 1964 (All). Reversed on 
acts.) 


Brief Note :— (A) A person who had 
not obtained the right to work mines 


legally, cannot claim the benefit of 
clause (a). (Para 5) 
N. Upadhyaya. for Appellants 


V, y S. Chaudhry. for Respondents. 
SATISH CHANDRA, J.:— On 16-6- 
1948 Praduma Narain Singh, the Zamin- 
dar executed a lease in favour of the res- 
pondent Babu Lal in respect of plots Nos. 
1242 and 1569 (area about 54 bighas) for 
the purpose of carrying on agricultural 
operation and quarrying stones and bal- 
last from there. The respondent’s case 
is that he entered into possession of the 
plots and continued to pay the agreed 
rent to the zamindar and after the aboli- 
tion of zamindari, to the State. In ac- 
cordance with the terms of the lease he 
quarried stones from the plots. It ap- 
pears that after the abolition of the 
zamindari, the State Government passed 
an order directing the revenue autho- 
rities to report whether mining opera- 
tions were being carried out or any 
stones etc. excavated from any plot in 
the district. The Tahsildar of Manjhan- 
pur in the district of Allahabad where 
the aforesaid plots were situate. report- 
ed that these plots constituted a hillock 
and that the respondent Babu Lal who 
was recorded as Sirdar of the plots, in- 
stead of putting the land to agricultural, 
use was excavating mineral. stones, etc. 
from it. Thereupon. the Land Reforms 
Officer, Allahabad passed an order dir- 
ecting the Tahsildar to auction the quar- 
ries in the holding of the tenure holders 
including the respondent. The Tahsil- 
dar fixed 14-3-1964 for auction of the 
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quarries. -- Thereupon, the - respondent 
came to this Court under Article 226 of 
the Constitution with a prayer that the 
authorities be directed not to auction 
any mineral rights from the plots in 
dispute and not to interfere with the 
petitioner taking stones or working the 
quarry as hitherto before. 


2. The State as well as the Tah- 
sildar contested the writ petition, Their 
case inter alia was that under the settle- 
ment which took place in 1321 F, the 
zaminder had entered into an agreement 
with the State Government under which 
it was clearly declared that the mineral 
rights were reserved to the State Gov- 
ernment. Ag such, the zamindar had no 
rights in the minerals in the plots and 
he could not transfer any valid title to 
the minerals situate in these plots to the 
respondent Babu Lal. The lease in fav- 
our of the respondent in so far as it re- 
lated to minerals was void. 


3. The learned single Judge held 
that settlement agreement related to the 
period ending with 1352 F, No material 
has been furnished by the authorities to 
show as to what was done after the ex- 
piry of that period. There being no 
evidence that rights in the minerals 
were retained by the State under the 
subsequent settlement, the zamindars of 
the village cannot be said to have bound 
themselves by the terms of 1321 F, In 
the year 1948 when the lease in ques- 
tion was executed under the lease, and 
whereby right of quarrying the stones 
wes expressly granted to Babu Lal res- 
pondent., The U. P, Tenancy Act. 1939 
did not bar the grant of a lease to 
quarry stones, The lease in favour of 
the respondent was hence valid. If the 
State Government was of the view that 
the provisions contained in Ss. 107 and 
108 of the Zamindari Abolition and Land 
Reforms Act were not complied with, 
it was open to it to take action under 
them but it had no right to straightway 
auction the stone quarry, The various 
other submissions raised on behalf of 
the State authorities were repelled and 
the writ petition was allowed. The 
authorities were directed not to auction 
any mineral right of the respondent in 
the disputed plots unless they have 
taken steps to extinguish his rights in 
those plots, 


4. Aggrieved, the State as well 
as the Tahsildar have come up in appeal. 
The settlement agreement clearly states 
that all rights in respect of minerals 
were reserved with the State Govern- 
ment, The agreement was te remain in 
force from 1323 F till 1352 F and there- 
after till the next settlement. There is 
no allegation by either party that a 
fresh settlement took place after 1352 F. 
There is no allegatinn on behalf of the 
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respondent thatthe rights of the zamin- 
dar were varied in any respect subse- 
quent to the agreement entered into by 
him during the course of the settlement 
of 1321 F. In these state of the matters, 
it cannot be inferred that a settlement 
must have taken place subsequent to 
1352 F. We are unable to sustain the 
finding of the learned Judge upon this 
point. The agreement was to remain in 
force not only upto 1352 F but there- 
after till the next settlement, There 
being no averment that any settlement 
took place thereafter, the agreement of 
1321 F will be deemed to have remained 
in operation, till the zemindarf was abo- 
lished in 1952, In 1942 when the zamindar 
executed the lease in question in favour 
of the respondent Baby Lal. he was bound 
by the settlement agreement, Under that 
agreement, the zamindar had no rights 
in the minerals in the land in dispute. 


He, having no such rights, could not 
validly transfer any interest in the 
minerals to the respondent under the 


lease. The respondent hence did’ not 
acquire any right to quarry stones in 
the plets. He could only put the plots 
to agricultural use, 


5. Under Section 6 of the Zamin- 
dari Abolition and Land Reforms Act, 
all rights, title and interest of all the 
intermediaries extinguished and the land 
vested in the State free from all in- 
cumbrances. Under Section 7 the rights 
to continue to work any mines compris- 
ed in any estate acquired by the ‘State 
were to be governed by the law for the 
time being in force. This saving was 
applicable to mining right acquired by 
a person lawfully. If the right to work 
the mines was not lawfully acquired 
the person who was in fact working the 
mines illegally could not lawfully claim 
to have a right to continue to do so: 
Clause (a) of Section 7 will not aid a 
person illegally working any mines, The 
respondent did not acquire any right to 
work any mines. He could not with the 
aid of Section 7 (a) continue to do sò 
validly. Since the respondent Babu Lal 
had no rights in the minerals situate in 
the plots in dispute. he could not validly 
ask this Court to restrain the authorities 
from auctioning the mineral rights. a 
right which inhered in the State. under 
the Mines and Minerals Regulation and 
Development Act, 1957 read with Minor 
Minerals Concessions Rules, 1963, 


6. In the result, the appeal suc- 
ceeds and is allowed. The judgment of 
the learned single Judge is set aside and 
the writ petition is dismissed with costs. 


Appeal allowed. 
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AIR 1973 ALLAHABAD 452 (V 60 C 160) 
SATISH CHANDRA AND P. N. 
“BAKSHI, JJ. 


Mulayam Singh and others, 
lants v. The Board of Revenue 
others, Respondents. 

Special Appeal No. 718 of 1966, D/- 
2-1-1973, against judgment of Jagadish 
Sahai, J. in C. W. No. 3304 of 1961. 
D/- 12-10-1966, 


Index Note:— (A) U. P. Zamindari 
Abolition and Land: Reforms Act (1 of 
1951), S. 180 — Females, if exempted 
from applicability of section, 


Brief Note:— (A) Females are not 
exempted from, the applicability of Sec- 
tion 180. Thus mere fact that the land- 
holder is a widow will not deprive 
the person in Possession of the land as 
occupants in acquiring the rights of 
hereditary tenants under Section 180 (2) 
if the widow did not file suit for evic- 
tion against the said occupants within 
the period of limitation as prescribed 
for such suit. (Para 10) 


Index Note:— (B) U. P. Zamindari 
Abolition and Land Reforms Act (1 of 
1951), S. 21 (1) — Who can be asamis 
within section. 


Brief Note:— (B) In order that a 
person in occupation of the land as 
trespasser can be an asami within Sec- 
tion 21 (1). he must be in possession of 
the land as such on the date immedi- 
ately ‘preceding the date of vesting. If 
by such date he has acquired the rights 
of hereditary tenancy he cannot be said 
to have “occupied” the land on the said 
date within Section 21 (1). 

(Paras 14 to 17) 

Index Note:— (C) Constitution, Arti- 
cle 226 — Petitioner not extremely neg- 
ligent in prosecution of his case before 
Board of Revenue — Consideration of 
his petition on merits — Permissibility. 


Brief Note:— (C) When a member, 
Board of Revenue allowed a second 
appeal but on objection by respondents 
it was placed before another member 
who in absence of respondents (on date 
of hearing before him) went through 
the judgment of his colleague and con- 
curred with the proposed order, on writ 
petition by the said respondents it 
could not be said that merely because 
the respondents did not appear before 
the second member they were guilty of 
extreme negligence in prosecution of 
his case so as to disentitle them for 
consideration of their petition on me- 
rits, when there was nothing new to 
argue before the second member and 
their arguments were mentioned in the 
order of the first member, (Para 5) 
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Cases Referred: Chronological Paras 
AIR 1962 All 43 = 1961] All LJ 536 
(FB), Budhan Singh v. Nabi Bux 13 
AIR 1961 SC 143 = (1961) 1 SCR 
564. Upper Ganges Sugar Mills 


Ltd. v. Khalilul Rahman 12 
1956 All LJ 317, Jagdish Prashad 
v. Board of Revenue 12 

S. S. Tyagi. for Appellants: R. M. 
Sahai. Standing Counsel, for Respon- 
dents. 

SATISH CHANDRA, J.:— Smt. 
Dulari Kuer, respondent No. 3. sued 
for the ejectment of the appellants 
under Section 202 of the U, P. Zamin- 


dari Abolition Act, on the ground that 
the appellants were asamis and that the 
plaintiff needed the land for personal 
cultivation. In defence, it was pleaded 
that the defendants had acquired here- 
ditary tenancy rights. and as such they 
became sirdars, They were not liable to 
ejectment as asamis. 


2. The trial Court held that the 
defendants were in possession of the 
plots in dispute as trespassers from 
1355 F. They were recorded as occu- 


pants in 1356 F. They continued to re- 


main in possession ever since, Since no 
suit for their ejectment under Section 
180 of the U. P. Tenancy Act was filed 
within the prescribed period of limita- 
tion, the defendants became hereditary 
tenants under Section 180 (2) of the 
Tenancy Act. As hereditary tenants, 
they acquired sirdari rights under the 
Zamindari Abolition Act. They were 
not asamis. On these findings the suit 
was dismissed. The findings were affirm- 
ed. on appeal. by the Additional Com- 
missioner. 


The plaintiff filed a second appeal 
before the Board of Revenue. Sri S, N 
Mitra. Member Board of Revenue, in 
his order dated 14th August 1961. held 
that possession of the defendants began 
from 1355 F.. when the plaintiff was a 
widow. If she had not been a widow, 
the defendants would have acquired 
hereditary tenancy rights under Section 
180 (2) of the Tenancy Act and would 
have become sirdars on the date of vest- 
ing but under Section 21 (1) (h) of the 
Zamindari Abolition Act, the defendants 
would not acquire any other rights than 
those of asami, On this view. he pro- 
posed to allow the appeal and decree 
the suit. It appears that the defendants 
filed an objection to the proposed order 
of Sri Mitra. 

3. The matter was then placed 
before Sri Ram Kinkar Singh. another 
member. for concurrence on 4-10-1961. 
The learned Member passed the follow- 
ing order :— 

“Nobody appears on behalf of the 
respondents to support the objection 
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which had been filed. Learned counsel 
for the appellants is present, I have 
gone through the judgment of my 
learned colleague. I concur in the pro- 
posed order.” 


4. The defendants came to this 
Court by way of a writ petition. A 
learned single Judge held that the de- 
fendants had filed an objection. but they 
did not appear before Sri Ram Kinkar 
Singh, even though they had full know- 
ledge of the date. They were guilty of 
extreme negligence in prosecuting their 
case. Even if there was any error of 
law in the order of thẹ Board of Reve- 
nue, the petitioners being guilty of 
negligence in prosecuting the case and 
not putting their version before the ‘se- 
cond Member. no writ could be granted 
in their favour, On this view. the writ 
petition was dismissed. but without any 
order as to costs, Aggrieved. the defen- 
dants have preferred this appeal. 


5. From the order passed by Sri 
Ram Kinkar Singh. it appears that he 
perused the judgment of Sri Mitra and 
concurred with him. It is apparent that 
Sri Ram Kinkar Singh agreed with the 
line of reasoning that had appealed to 
Sri Mitra. The defendants had appeared 
and argued their case before Sri Mitra. 
They had nothing new to submit before 
Sri Ram Kinkar Singh. Since their 
arguments had been mentioned in the 
order of Sri Mitra. they may well have 
felt satisfied that the second Member 
will consider their case on the merits. 
In this situation it is difficult to hold 
the defendants guilty of extreme negli- 
gence in defending the appeal before 
the Board of Revenue. In our opinion. 
the learned single Judge was in error 
in refusing to go into the merits of the 
ease, Since we have heard learned coun- 
sel for the parties on the merits. we 
deem it unnecessary to remit the case 
to the learned single Judge. 


6. The findings are that the de- 
fendants-appellants were in possession 
of the plots in dispute as trespassers 
from 1355 F. At that time the plaintiff 
was a widow. No suit for the eiectment 
of the defendants under Section 180 of 
the Tenancy Act was ever filed. The 
defendants were recorded as occupants 
in 1356F. 

T. Section 180 (1). U. P. Ten- 
ancy Act, provided for a suit for eject- 
ment of persons occupying land with- 
out the consent of the land-holder, The 
prescribed period of limitation for such 
a suit was two years, Sub-section (2) of 
Section 180 provided :— 


“(2) If no suit is brought under this 
section. or if a decree obtained under 
this section is not executed the person 
in possession shall become a hereditary 
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tenant of such plot. or if such person 
is a co-sharer he shall become a khud- 
kasht holder, on the expiry of the period 
of limitation prescribed for such suit or 
for the execution of such decree, as the 
case may be. 


Provided that where the person in 
possession cannot be admitted to such 
plot except as sub-tenant by the person 
entitled to admit, the provisions of this 
sub-section shall not apply unti) the 
interest of the person so entitled to ad- 


mit is extinguished in such plot under 
Section 45 (f).” ` 
8. Section 45 (f) provides that 


the interest of a tenant shall be extin- 
guished where the tenant has been de- 
prived of possession and his right to 
recover possession is barred by limita- 
tion, 


9. The plaintiff has alleged that 
she was an occupancy tenant of the 
plots in dispute, Under Section 45 (f). 
her interest stood extinguished. when 
the right to recover possession was bar~ 
red by limitation. Since the defendants 
were in occupation as trespassers the 
tenant could recover possession only by 
a suit under Section 180 (1) of the U, P. 
Tenancy Act. After the expiry of the 
period prescribed for such a suit, the 
tenants’ right to recover possession was 
barred by limitation and. so. with the 
expiry of that period. the interest of the 
tenant stood extinguished. Thereupon 
sub-section (2) became operative. and 
the persons in possession. namely the 
defendants became hereditary tenants. 
It is thus clear that the defendants- 
appellants became hereditary tenants in 
1358 F. This was prior to the date of 
vesting. They being hereditary tenants 
on the date immediately preceding the 
date of vesting (30th June, 1952). ac- 
quired sirdari rights under Section 19 
of the Zamindari Abolition Act. 

10. Section 180 of the Tenancy 
Act is not confined to cases where the 
land-holder is a male. It operates ir- 
respective of the sex of the land-holder. 
The plaintiff, who was a female and .a 
widow. could have filed a suit under 


Section 180 for the eiectment of the 
appellants. Similarly. hereditary ten- 
ancy rights accrue under Section 180 


(2) irrespective of the sex of the land- 
holder, There is no exception to its ap- 
plicability in respect of a widow. The 
section applies irrespective of the status 
of the land-holder, We are unable to ap- 
preciate the view of the Board of Re- 
venue that if the plaintiff had not been 


a widow. the defendants would have 
acquired hereditary tenancy rights 
under Section 180 (2). 

11, For the  plaintiff-respondent, 


it was urged that since the defendants 
were recorded as occupants in the 
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revenue records prepared for the year 
1356 F.. clause (h) of Section 21 (1) of 
the Zamindari Abolition Act will apply; 
and that section applies “notwithstand- 
ing anything contained elsewhere in the 
Act.” In other words, the submission 
-was that Section 21 will prevail over 
Section 19, with the result that if a 
person becomes an asami under Section 
.21. he will not acquire rights as a sir- 
dar under Section 19. Section 21 pro- 
vides :—~ 

. “21. Non-occupancy tenants sub-ten- 
ants of grove-lands and tenants mort- 
gagees to be asamis.— (1) Notwithstand- 
ing anything contained in this Act, 
every person who, on the date imme- 
diately preceding the date of vesting, 
occupied or held land as— 

(a) a non-occupancy tenant 
intermediary’s grove-land; 

(bì a sub-tenant of grove-land;: 

(c) a sub-tenant referred to in the 
proviso to sub-section (3) of Section 27 
of the United Provinces Tenancy (Am- 
endment) Act, 1947; 

(d) a mortgagee in actual possession 
from a person belonging to any of the 
classes mentioned in clauses (b) to (e) 
of sub-section (1) of Section 18 or 
clauses (i) to (vii) of Section 19; 


(e) a non-occupancy tenant of pas- 
ture land or of land covered by water 
and used for the purpose of growing 
singhara or other produce or of land in 
the bed of a river and used for casual 
or occasional cultivation; 


(f) a non-occupancy tenant of land 
declared by the State Government, by 
notification in the Gazette, to be intend- 
.ed. or set apart for taungya plantation, 


or 

(g) a tenant of land which the 
State Government has. by a notification 
in the Gazette, declared to be part of 
tract of shifting or unstable cultiva- 
tion; 

(h) a tenant of sir land referred to 
in sub-clause (a) of clause (i) of the 
Explanation under Section 16, a sub- 
tenant referred to in sub-clause (ii) of 
clause (a)-of Section 20 or an occupant 
referred to in sub-clause (i) of clause 
(b) of the said section where the land- 
holder or if there are more than one 
land-holder. all of them were person or 
persons belonging— 

(a) if the land was let out or occu- 
pied prior to the ninth day of April. 
1946, both on the date’ of letting or 
occupation. as the case may be. and on 
the ninth day of April, 1946; and 
` (b) if the land was let out or occu- 
pied on or after the ninth day of April, 
1946 on the date of letting or occupa- 
tion. to.any one or more of the classes 
mentioned in sub-section (1) of Sec- 
tion 157. i 


of an 
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(i} a lessee holding under a lease 
from a court under sub-section (1) of 
Section 252 of the Tenancy Act. 1939 
shall be deemed to be asami thereof. 

Explanation:— The expression ‘taun- 
gya plantation’ means the system of 
afforestation in which the plantation of 
trees is in the earlier stages done simul- 
taneously with, the cultivation of agri- 
cultural crops which ceases when the 
trees so planted begin to form a canopy 
rendering the cultivation of agricultural 
crops impossible: 

(2) Occupants of grove-land.—Every 
person, who, on the date immediately 
preceding the date of vesting was a 
person recorded in the manner stated 
in clause (b) of Section 20, as occupants 
of any grove-land, shall be called an 
asami of the land and shall. subject to 
the provisions of this Act, be entitled 
to take or retain possession thereof as 
an asami from year to year.” 


Sub-section (1) of Section 21 applies to 
a person. who occupied or held land on 
the date immediately preceding the 
date of vesting, The various clauses of 
Section 21 (1) show that the person 
should hold land as one of the kinds of 
tenure-holders mentioned in them, 
namely, as a non-occupancy tenant, a 
sub-tenant. a mortgagee. or as a tenant 
of sir, etc. etc. Admittedly. the defen- 
dants-appellants were not holding the 
land in any such capacity. 

12. Clause (h) inter alia. refers 
to an occupant referred to in sub-clause 
(i) of clause (b) of Section 20. No other 
clause refers to an occupant, The term 
‘occupied’ occurring in the phrase “oc~ 
cupied or held land” in Section 21 (1) 
would, in the context have the same 
meaning and connotation as is assign- 
able to the term ‘occupant’ referred to 
in sub-clause (i) of clause (b) of Sec- 
tion 20. It is settled that Section 20 (b) 
(i) uses the word ‘occupant’ in its ordi- 
nary meaning. that is to say a person 
in occupation in his own right and not 
on behalf of anyone else (See Upper 
Ganges Sugar Mills Ltd. v, Khalilul 
Rahman, AIR 1961 SC 143). In Jagdish 
Prasad v. Board of Revenue. 1956 All 
LJ 317. a trespasser having no legal 
title was held to be an occupant. be- 
cause he was claiming rights to occupy 
land on his own behalf. The defendants 
appellants were trespassers, They were 
not in possession on behalf of anyone 
else. They were in possession in their 
own rights. They were occupants re- 
corded as such, within meaning of 
clause (b) (i) of Section 20. 

13. The matter may be looked at 
from another point of view, The opening 
part of Section 21 (1) uses the phrase 
“occupied or held land”. In Budhan 
Singh v. Nabi Bux, 1961 All LJ 536 = 
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(AIR 1962 Al] 43) (FB). a Full Bench 
of this Court held that the word ‘held’ 
occurring in Section 9 of the Zamindari 
Abolition Act did not connote the title 
of a trespasser, but. it referred to a title 
having a legal origin. The word ‘held’ 
in Section 9 refers to a person having 
some sort of right or title to the build- 
ing as well as its site. In our opinion, 
the word ‘held’ has the same _ signific- 
ance in Section 21 (1). It refers to a 
person in possession of land with a valid 
source of title, such as tenant of Sir. a 
sub-tenant, mortgagee. etc. mentioned 
in the various clauses of Section 21 (1). 


14. The Legislature could not be 
imputed the intention to use the word 
‘occupied’ superfluously. The word ‘oc- 
cupied’ must mean something else than 
‘held’, This also supports the conclusion 
that the word ‘occupied’ occurring in 
Section 21 (1) refers to possession with- 
out title. eg. as a trespasser. 


15. Section 21 (1) requires that 
the person must be “occupying” land on 
the date immediately preceding the 
date of vesting. In other words. the 
person in possession must be an occu- 
pier, namely a person in possession 
without any title that is as a trespas- 
ser, on 30th June, 1952. If, on that day. 
he is not occupying the land or hold- 
ing the land as a tenure-holder of the 
kind mentioned:in the various clauses 
of Section 21 (1), or as a trespasser 
Section 21 will not apply to him. 


16. We have seen that prior to 
the date of vesting the defendants-ap- 
pellants had acquired hereditary ten- 
ancy rights. Since 1358 F.. they were in 
possession as hereditary tenants. They 
could not be held to have occupied the 
land on the date immediately preceding 
the date of vesting, within meaning of 
Section 21 (1). This provision was hence 
not attracted to them. 

17. It is true that clause (h) ap- 
plies to an occupant referred to in sub- 
clause (i) of clause (b) of Section 20, 
that is, an occupant recorded as such in 
1356 F. But, that is only one of the con- 
ditions. Another condition as laid down 
by the opening part is to the effect that 
the occupant must be in possession as 
such on the date immediately preceding 
the date of vesting. If by this date. a 
person, who was recorded as an occu- 
pant in 1356 F. has come to acquire a 
different status, it cannot be said that 
he was a person. who, on the date im- 
mediately preceding the date of vesting. 
“occupied” the land. The opening clause 
of Section 21 (1) lays down a condition 
in addition to the one referred to in 
clause (h). Both the conditions have to 
be satisfied before a person can become 
an asami under Section 21 (1) (h) 
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18. The Board of Revenue com- 
mitted a manifest error of law in hold- 
ing that the appellants became asamis. 
They having become sirdars, the suit 
was not competent. 


19. In the result, the appeal suc- 
ceeds and is allowed, The iudgment of 
the learned single Judge is set aside. 
The writ petition is allowed. The order 
of the Board of Revenue is quashed, 
and that of the Additional Commissioner 
restored. The appellants would be en- 
titled to costs. 


Appeal allowed. 
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ORDER :— This is a petition under 
Article 226 of the Constitution, It chal- 
lenges the orders of the Deputy Direc- 
tor of Consolidation dated 18th July, 
1970 and that of the Settlement Officer 
(Consolidation) dated 3rd July 1963. 


2. The facts leading up to this 
vetition lie in a narrow campass. 
3. The disputed plot was. ad- 


mittedly, the bhumidhari land of Gur- 
bachan Singh. On 5th September. 1961, 
he entered into an agreement to trans- 
fer the said plot to Sita Ram and others. 
respondents Nos, 4 to 10. Sardar Banta 
Singh, the petitioner filed a suit No. 49 
of 1961 in the court of the Civil Judge 
and during the pendency of the suit. he 
obtained an order of attachment before 
judgment on 23rd ‘November, 1961. A 
Commissioner. was appointed the same 
day to attach the disputed plot. who 
complied with the order the same day. 


4, It appears that the very next 
day, Gur Bachan Singh executed a sale 
deed in favour of respondents Nos, 4 to 
10 pursuant to the agreement dated 5th 


September, 1961. Eventually. the peti- 
tioner’s suit was decreed against Gur- 
bachan Singh on 23rd September. 1963. 


In execution of the decree. the disputed 
plot was put up for auction on 16th Au- 
gust. 1964. The petitioner being the 
highest bidder, his bid was accepted and 
he himself purchased the plot at the 
auction and obtained formal possession 
on 31st May, 1965, In the meantime the 
vendees from Gurbachan Singh Sita 
Ram and others. got their names mutat- 
ed pursuant to the sale deed in their 
favour. 


5. When the village was brought 
under consolidation operations. the peti- 
tioner filed an objection under Section 
9-A of the U. P. Consolidation of Hold- 
ings Act claiming to be the tenure- 
holder of the disputed plot on the basis 
of auction sale. He prayed for the ex- 
punction of the names of Sita Ram and 
others. respondents Nos. 4 to 10. His 
claim was resisted by respondents Nos, 
4 to 10 (sic) on the ground. inter alia that 
the sale in favour of respondents Nos. 
4 to 10, pursuant to the agreement of 
sale. was void. as the sale took place 
after the attachment of the ‘property by 
the Court under Section 64, C.P.C. 


6. The Consolidation Officer held 
that the sale in favour of Sita Ram and 
others, after the attachment of the pro- 
perty before judgment was invalid and 
no title passed to them. Accordingly. he 
allowed the objection of the petitioner 
and directed for the expunction of the 
namés of the vendees, Sita Ram and 
others, On appeal. the Settlement Offi- 
cer (Consolidation) reversed the order of 
the Consolidation Officer and held that 
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the sale in favour of Sita Ram and 
others by Gurbachan Singh being pursu- 
ant to an agreement entered into on a 
day prior to the date of attachment 
before judgment was a valid sale. 
The petitioner, feeling aggrieved, went 
up in revision against the order 
of the Settlement Officer (Consolidation), 
but the Deputy Director of Consolida- 
tion confirmed the order of the Settle- 
ment Officer (Consolidation), The peti- 
tioner has now come to this Court. 


7. The only question for consi- 
deration in this petition is whether the 
sale deed executed by Gurbachan Singh 
pursuant to an agreement of sale dated 
5th September. 1961 prior to the date 
of attachment before judgment was or 
was not a valid one. : 


8. Sri B. D, Tripathi. appearing 
for the petitioner, contended that the 
sale of the disputed plot in favour of 
respondents Nos. 4 to 10 after the at- 
tachment of the property was void ab 
initio and did not confer any right on 
respondents Nos, 4 to 10 and the Deputy 
Director of Consolidation committed a 
manifest error in holding to the con- 
trary. In support of his contention. he 
relied upon Dular Singh v, Ram Chan- 
der, AIR 1934 All 165, It was held in 
that case that the only effect of the 
attachment before judgment is to pre- 
vent the judgment-debtor from making 
a transfer of the attached property dur- 
ing the continuance of the attachment 
so that the benefit of attachment may 
be available to him when he seeks to 
enforce his decree which might subse- 
quently be passed. The order of attach- 
ment does not create a charge in his 
favour and therefore as soon as the at- 
tachment ceases the plaintiff loses all 
rights to enforce any claim under it. 
This case is not of much help on the 
point involved in the case. As stated 
earlier, the question for consideration is 
what would be the effect of attachment 
before judgment on the sale executed 
pursuant to an agreement entered into 
much prior to the attachement before 
judgment. 


9. Next reliance was placed on 
Jethalal Nanshah Modi v. Bachu. AIR 
1945 Bom 481, In that case. a Division 
Bench of the Bombay High Court held: 


"Section 64 (of the Civil Procedure 
Code) affects only private sales after at- 
tachment and does not cover the enforc- 
ed execution of a conveyance in obedi- 
ence to a decree of a Court.” 


This case also goes against the petitioner. 
10. Reliance was also placed on 
Raja Shyam Sunder Singh v. Kaluram 


Agarwala, AIR 1938 PC 230. In that 
case, it was held by the Privy Council 
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that the main purpose of attachment is 
to prevent the transfer or charging of 
the property attached by the iudgment- 
debtor, There is no dispute about the 
proposition of law laid down in that 
case, But I am concerned with slightly 
a different question in this case. 


11. Sri Banarsi Dass. appearing for 
the contesting respondents. on the other 
hand, strongly relied upon the provi- 
sions of Order 38. Rule 10. C.P.C. It 
reads: 


“Attachment bersi 
not affect the rights. existing prior to 
the attachment, of persons not parties 
to the suit, nor bar any person holding 
a decree against the defendant from 
applying for the sale of the property 
under attachment in execution of such 
decree.” 


12. No doubt, the agreement to 
sell is not tantamount to a transfer -of 
the property itself, The only effect of 
the agreement is that the contracting 
party can enforce the terms of the 
agreement and obtain a transfer, But 
unless the property is transferred by 
a deed of conveyance as required by 
law. he gets no rights in the property. 
but. all the same. he has the right to 
enforce the contract. Order 38, Rule 10. 
C.P.C. is wide enough to include even 
such a right and. therefore the trans- 
fer made in pursuance of an agreement 
entered into prior to the attachment of 
the property will not be defeated on 
the ground that the transfer was made 
after the attachment and Order 38. Rule 
10. C.P.C. will come to the rescue of 
the transferees, This view finds support 
from uniform decisions of various High 
Courts, 


13. In Yeshvant Shanker Duna- 
khe v. Pyaraji Nurii Tamboli. AIR 1943- 
Bom 145, it was held that:— 

“The principle laid down in O. 38. 
Rule 10 is not limited to attachments 
before judgment, It applies to all at- 
tachments whether before judgment or 
in course of execution. Where the pur- 
chase in pursuance of a decree for spe- 
cific performance is subsequent to 
the attachment but the agreement in 
pursuance of which the decree has been 
passed was prior to the attachment the 
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judgment shall 


purchase prevails against the attach- 
ment.” 
14. In Radha Kant Jha v. Ram- 


anup Singh. AIR 1950 Pat 166. a Divi- 


sion Bench of the Patna High Court 
took the view that: 
“An attachment before iudgment 


cannot prevail over a sale deed execut- 
ed in respect of the attached property 
before the order of attachment is made 
even though the sale deed is registered 
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after the attachment, If in such a case 
the person attaching the property pur- 
chases it subsequently in execution of 
his decree, he cannot get a valid title to 
the property aS against the prior private 
purchaser.” 

15. In Veerappa Thevar v. C. S. 
Venkatarama Aiyar, AIR 1935 Mad 872, 
a Division Bench of the Madras High 
Court laid down the following proposi- 
tion of law: 


Consolidation 


“An agreement to sell creates an 
obligation to convey the property and 
a later attachment will not override 
the conveyance made in performance of 
the obligation. The attachment holds 
good in respect of such a right as the 
vendor had in the property at the time 
of attachment.” `` 


16. In Kochuponchi Varughese v. 
Ouseph Lonan. AIR 1952 Trav Co 467, 
a Division Bench held: 


“Though an agreement to sell im- 
movable property does not create any 
interest or charge on the property it can 
prevail over a subsequent attachment. 
The attachment holds good only as 
against the then unpaid balance of the 
purchase money under the prior agree- 
ment to sell.” 


17. The same view was express- 
ed in Ghusaram v. Parashram, AIR 1936 
Nag 163 and Babu Deokinandan Singh 
v. Saiyed Jawad Hussain. 106 Ind Cas 
356 (AIR 1928 Pat 195). In the latter 


case, a Division Bench of the Patna 
High Court reiterated the same legal 
position, 

18. Thus. fairly a large number 


of the High Courts have taken the view 
that the attachment before judgment 
would not affect the sale in pursuance 
of an agreement to sale entered intoj 
prior to the date of attachment. The, 
view, in the circumstances taken by the: 
Deputy Director of Consolidation is fully, 
supported by Order 38 Rule 10. C.P.C. 


and other decisions of the various High 
Courts. 
19. Sri B. D. Tripathi sought to 


raise some new contentions which were 
not raised before the Subordinate Au- 
thorities, He therefore. cannot be per- 
mitted to take up those pleas, Even 
otherwise, in view that I have taken, 
it is not necessary to enter into all 
those questions, 


20. For the reasons given above, 
the writ petition has no force. It is, ac- 
cordingly, dismissed. In the circumstan- 
ces of the case, the parties will bear 
their own costs. 

Petition dismissed. 
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The State of U., P. and others. Ap- 
pellants v. The Managing Committee, 
Arya Kanya Inter College, Jhansi and 
others. Respondents. 

Special Appeal No. 543 of 1972. D/- 
12-12-1972. against judgment and order 
of G. C. Mathur, J. in Writ No. 846 
of 1972, D/- 3-7-1972, 

Index Note:— (A) U. P. Intermedi- 
ate Education Act (2 of 1921), S. 16-D 
(4) — Control over management of col- 
lege — Opportunity of explanation. 

Brief Note:— (A) It is not necessary 
for the Government to give second op- 
portunity of explanation when the mat- 
ter is before it on recommendation of 
the Director of Education under Section 
16-D (3). It is. only the Director who 
must consider the explanation or repre- 
sentation given by the management of 
the school before recommending to the 


Government for appointing Authorised 
Controller, Writ No, 846 of 1972, D/- 
3-7-1972 (U. P.), Reversed, (Para 4) 


Index Note:— (B) U. P. Intermedi- 
ate Education Act (2 of 1921), S. 16-D 
(4) — Order appointing Authorised Con- 
troller must be speaking order. 

Brief Note:— (B) Order adversely 
affects the vested right of the College 
to be managed by its own committee. 
Interference with this right could be 


made only by a speaking order. (Case 
law discussed). (Para 16) 
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Advocate-General. Standing Coun- 
sel. for Appellants; V. K, Khanna, for 
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SATISH CHANDRA, J.:— This ap- 
peal has been filed by the State and 
the officials of its education department. 
It is directed against the judgment of a 
learned single Judge. whereby he 
quashed an order appointing an autho- 


7 


rised controller for the Arya Kanya 
Inter College, Jhansi. 
2. On 21st April. 1971. the Di- 


rector of Education U. P. served upon 
the Manager of the College a notice pur- 
porting to be under Section 16-D (2) of 
the U, P. Intermediate Education Act. 
It enumerated 19 irregularities and de-- 
fects in the working of the institution. 
and stated that the mentioned irregulari- 
ties made it clear that the management 
of the college was not being conducted 
properly and that the instructions issu- 
ed by the Department were being re- 
peatedly evaded. It required the insti- 
tution to remedy the defects and to 
submit an explanation under Section 
16-D (2), The management submitted a 
detailed explanation on 14th May. 1971. 
Thereafter. the Director made some 
further queries by his letter dated 
May 26. 1971, to which a reply was sent 
by the management on 3rd June. 1971. 
On December 21. 1971. the State Gov- 
ernment passed an order under Section 
16-D (4) (I) of the Act. This order stat- 
ed that after considering the recom- 
mendations made by the Director under 
Section 16-D (3) (I) of the Act. the Gov- 
ernment was of the opinion that the 
explanation furnished by the institution 
to the notice served upon it. was not 
satisfactory. Irregularities were still ex- 
isting in the College. as a result of which 
maladministration was rampant in the 
institution. In these circumstances, it 
had become impossible for the affairs of 
the institution to be run properly. and 
so, it was necessary to appoint an au- 
thorised controller. The order went on 
to state that the District Inspector of 
Schools, Jhansi. was being appointed as 
the authorised controller for a period 
of one year. who would remove the 
irregularities and mismanagement in 
the institution within this period. 
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3. The management felt aggriev- 
ed and instituted a writ petition in this 
Court. The order appointing the autho- 
rised controller was challenged on a 
variety of grounds. A _ learned Single 
Judge was impressed by one of them. 
He held that before passing an order 
under sub-section (4) of Section 16-D, 
the State Government must give an op- 
portunity of showing cause to the ma- 
nagement of the institution. No such 
opportunity was given, Further. although 
the impugned order states that upon a 
consideration of the-report of the Di- 
rector of Education. the ‘State Govern- 
ment was satisfied that there was mis- 
management in the institution. it gave 
no instances of acts of mismanagement. 
It seems blindly to have followed the 
report of the Director. On this twin 
ground, it was held that the order vio- 
lated the principles of natural justice, 
and was liable to be quashed. Aggriev- 
ed: the State authorities have come up 
in appeal. 


4. Section 16-D in so far as it is 
material states :-— 

“16-D. Inspection of recognised in- 
stitution and removal of’ defects— 

(1) The Director may cause a re- 
cognised institution to be inspected from 
time to time. 

(2) The Director may direct a ma- 
nagement to remove any defect or defi- 
ciency found on inspection or otherwise. 

(3) If the management fails to com- 
ply with any direction made under sub- 
section (2), the Director may, after con- 
sidering the explanation or representa- 
tion, if any. given or made by the ma- 
nagement, 

(a) refer the case to the Board for 
withdrawal of recognition or 

(b) recommend the State Govern- 
ment to proceed against the institution 
under sub-section (4), 

(4) If on the receipt of a 
mendation under sub-section (3) 
State Government is satisfied that— 

(a) the affairs of the recognised in- 
stitution are being mismanaged: or 

(b) the management of the institu- 
tion has wilfully or persistently failed 
in the performance of its duties; or 

(c) the institution is being conduct- 
ed otherwise than in accordance with 
the scheme of Administration; or 

(d) the draft of the Scheme of Ad- 
ministration has not been submitted 
within the time allowed. It may by 
order make provision— 

(i) for exercising control over such 
institution by authorising any person 
(hereinafter referred to as an ‘Authoris- 
ed Controller’) to exercise with respect 
to such institution and its management 
for such period as may be specified by 
the Government such functions of con- 
trol as may be specified in the order 


recom- 
the 


(Satish Chandra J.) (Prs. 3-4} All, 459 


and on the making of such order the 
institution and its: management. as the 
case may be, shall so long as the order 
continues in force be conducted and 
carried on in accordance with any di- 
rection given by the Authorised Con- 
troller in accordance with the provisions 
of the order,.and every person having 
any function of management of such in- 
stitution shall comply with such direc- 
tions; and 

. (ii) for any incidental or supple- 
mentary matter which appears to the 
State Government necessary or expedi- 
ent for the purpose of the order. 
The period for which an order unden 
this sub-section is made may be ex- 
tended by the Government from time 
to time: . 

Provided that the period for which 
the initial order under this sub-section 
is made shall not exceed the period of 
one year: ` 

‘Provided further that it shall be 
lawful] for an institution to submit a 
draft of the Scheme of Administration 
and for the Director to approve it with 
or without modification in accordance 


with the provisions of Section 16-C. in 
so far as they are applicable, and ` on 
the approval of the said Scheme. the 
order made under this sub-section in 


pursuance of clause (d) shall be with- 
drawn.” 


The scheme of the section in rela- 
tion to the pawer of the Board to with- 
draw the recognition as well as the 
power of the State Government to ap- 
point an Authorised Controller. is that 
Director of Education is to require the 
management to remove the defects or 
deficiencies found in inspection or other- 
wise, If the management fails to com- 
ply with any direction. the Director is 
to make his recommendations. after 
considering the explanation or repre~ 
sentation given by the management, One 
of the recommendations can be to the 
State Government to appoint an Autho- 
rised Controller, The State Government 
under sub-section (4) has to be satisfied 
that one or more of the four grounds 
mentioned in clauses (a) to (d) thereof 
exist. On reaching such satisfaction. the 
State Government is to appoint an Au- 
thorised Controller, In the scheme of 
things. the role of the Director is that 
of an enquiry officer, who is to collect 
facts and material as well as the ex- 
planation of the management, and make 
his recommendations to the State Gov- 
ernment, The State Government passes 
an order after considering the explana~ 
tion as well as the recommendation. 
Section 16-D provides for an opportu- 
nity ‘of explanation to the management 
at the stage when the matter is in the 
hands of the Director. The Director 
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makes his recommendations after con- 
sidering the explanation furnished by 
the management. The State Government 
acts on receipt of the recommendations 
of the Director, This means that the 
State Government considers the material 
collected by the Director including the 
explanation of the management. The 
material collected by the Director will 
consist of the notice given by him to 
the management. its reply or explana- 
tion, and the recommendations of the 
Director himself. The State Government 
has to make up its mind after consider- 
ing those materials. Section 16-D does 
not authorise the State Government to 
consider any other material or matter. 
Since Section 16-D specifically provides 
for an opportunity of explanation at a 
preceding stage and does not make any 
provision therefor at’ the stage when 
the matter comes up before the State 
Government, an implication that the 
Legislature intended another opportu- 
nity of explanation at the stage when 
the matter was before the State Gov- 
ernment cannot be read or inferred. 


5. For the management. it was 
urged that even though the proceedings 
before the State Government may be 
administrative in nature, vet since the 
order of the State Government affects 
the vested right of the institution to be 
managed by its own managing commit- 
tee, the order can be passed only con- 
sistently with the principles of natural 
justice, In this connection. reliance was 
placed upon the decisions of the Sup- 
reme Court in State of Orissa v. Dr. 
(Miss) Binapani Dei, (AIR 1967 SC 1269) 
and A. K. Kraipak v, Union of India. 
(AIR 1970 SC 150). Neither of these 
two cases, however. says that an oppor- 
tunity of explanation must be given at 
every stage of the proceedings, In Krai- 
pak’s case. it was observed that the 
rules of natural justice operate only in 
area not covered by any law validly 
made, They do not supplant the law of 
the land. but supplement it. In Union 
of India v. J. N. Sinha. (AIR 1971 SC 
40). the Supreme Court held that if a 
statutory provision, either specifically 
or by necessary implication. excludes 
the application of the principles of natu- 
ral justice, the statutory provision pre- 
vails. and the courts cannot read into 
the concerned provision on the principles 
of natural justice. There are several 


decisions which illustrate this princi- 
ple. See Local Government Board v. 
Alridge, (1915 AC 120). 


$. S. 39 of the Housing Town Plan- 
ning & C. Act, 1909, provided that the 
Local Government Board shal] determine 
its procedure by rules. The relevant rules 
provided that the Board would not dis- 


ooo A 
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miss any appeal without having first 
held a public local enquiry. The Board's 
inspector held a local enquiry and made 
a report. The Board’s decision in decid- 
ing the appeal was challenged on the 
ground that it violated the principles of 
natural justice inasmuch as the Board 
had utilised the report of the Inspector 
without giving the owner an opportu- 
nity to meet it. The House of Lords 
repelled the submission. and held that 
the Board was bound to follow the pro- 
cedure prescribed by the Rules, The 
Rules provided for a public hearing at 
one stage and did not prescribe any 
other hearing by the Board itself, Non- 
disclosure of the Inspector’s report to 
the owner did not contravene the prin- 
ciples of natural justice, 


7. In S. Kapur Singh v., 
of India, (AIR 1960 SC 493 Paragraph 
21), the Supreme Court held that in 
cases where an enquiry had been held 
by the Enquiry Commissioner under the 
Public Servants (Inquiries) Act 1850. it 
was not necessary for the President of 
India to hear the matter all over again 
before passing an order of dismissal. 
The statute did not make any such con- 
dition. and it would not be reasonable 
that the whole process should be re- 
peated. 


Union 


8. Recently a Full Bench of this 
Court in T. P, Tripathi v. Board of 
High School and Intermediate Educa- 
tion, 1972 All LJ 515 = (AIR 1973 All 
1) considered this aspect. The regula- 
tions provided that the sub-committee 
will hold a spot enquiry into the charge 
of using unfair means in the presence 
of the candidate and make its recom- 
mendations after considering the expla- 
nation of the candidate. Thereafter, the 
Examinations Committee was to consi- 
der the matter and pass suitable orders. 
It was held that the prescribed proce- 
dure left no room for the application 
of the principles of natural justice at 
the stage when the Examinations Com- 
mittee was considering the matter and 
the non-disclosure of the opinion of the 
Spot-Enguiry Sub-Committee to the 
candidate did not vitiate the orders of 
the Examinations Committee. 


9. In Writ Petition No, 3629 of 
1967, Syed Rashid Hasan Roomi v. The 
U, P. State (decided on 1-3-1968). Sec- 
tion 7-A of the U. P. Town Areas Act 


was considered under the provisions, 
an opportunity of explanation was pro- 
vided before the District Magistrate 


made his recommendations to the State 
Government in regard to the removal 
of the Chairman, It was held that the 
prescribed procedure did not leave any 
room for the application of the princi- 
ples of natural justice so as to require 
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the State Government to afford another 
opportunity of explanation before pass- 
ing an order of confirmation, If the 
statutory provisions contemplated an 
opportunity of explanation at one stage 
and not at another, the principles of 
natural justice could not be superim- 
posed upon the prescribed procedure. 


10. In our opinion, these decisions 
are applicable to the instant case. The 
statute provided for an opportunity of 
explanation at the stage when the mat- 
ter is before the Director and not at 
the subsequent stage. The principles of 


natural justice cannot be superimposed 
upon the procedure prescribed by the 
statute. We are unable to sustain the 


view of the learned single Judge on 


this point. 


IL. The learned single Judge 
held that the impugned order violated 
the principles of natural justice inas- 
much as it did not disclose the reasons 
for the conclusion that the institution 
was being mismanaged and it was ne- 
cessary to appoint an Authorised Con- 
troller, We are in agreement that the 
impugned order is bad for not disclos- 
ing the reasons, but on a different 
ground, It is well settled that the prin- 
ciples of natural justice are that no 
one shall be a judge in his own cause, 
that no decision shall be given against 
a party without affording him a reason- 
able opportunity of being heard and 
that a quasi-judicial enquiry must be 
held in good faith without bias and 
not arbitrarily. The principles of justice 


do not (sic) require a statement of 
reasons, 
12. The observations of Subba 


Rao, J. in M. P. Industries Ltd, v. Union 
of India, (AIR 1966 SC 671) were ap- 
proved in Bhagat Raja v. Union of 
India AIR 1967 SC 1606, Subba Rao. J., 
had stated that compulsion of disclosure 
guarantees consideration, The condition 
to give reasons introduces clarity and 
excludes or at any rate, minimises arbi- 
trariness, it gives satisfaction to the 
party against whom the order is made; 
and it also enables an appellate or 
supervisory court to keep the tribunals 
within bounds. A reasoned order is a 
desirable condition of judicial disposal. 
It was also observed by Subba Rao. J.. 
that there is an essential distinction be- 
tween a court and an administrative 
tribunal. A judge is trained to look at 
things objectively. uninfluenced by con- 
sideration of policy or expediency but 
an executive officer generally looks at 
things from the standpoint of policy 
. and expediency. The habit of mind of 
an executive officer so formed cannot be 
expected to change from function to 
function or from act to act. So it is es- 
sential that some restrictions shall be 
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imposed on tribunals in the matter of 
passing -orders affecting the rights- -of 
parties; and the least they should do is 
to give reasons for their orders, This 
view was reiterated by the Supreme 
Court in several subsequent decisions 
State of Madhya Pradesh v. Seth 
Narsinghdas Jankidas Mehta. (AIR 1969 
NSC 115), State of Guiarat v. Pate] Ra- 
ghav Natha (AIR 1969 SC 1297). Prag 
Das Umar Vaish v. Union of India, 
(1967 Jab LJ 817) (SC) and M/s. 
Travancore Rayon Ltd. v. Union of 
India, (AIR 1971 SC 862), A Full Bench 
of our Court in R. M, Saran v, State 
of U, P, (1970 ALJ 1177 = (AIR 1971 
All 54)) (FB) has followed this view. 
The Full Bench emphasised (P. 1195) 
that an examination of the decisions 
shows that the view of the Supreme 
Court is that where the administrative 
authorities which have not the habit of 
mind of acting judicially. are required 
to act judicially, they must give reasons 
for their orders. 


13. Previously, courts used to 
maintain a distinction between an ad- 
ministrative function or proceeding and 
a quasi-judicial one. The validity of this 
distinction was considered by the Sup- 
reme Court in AIR 1970 SC 150; it was 
observed that the dividing line between 
an administrative power and a quasi- 
judicial power is quite thin and is be- 
ing gradually obliterated. The concept 
of the rule of law would lose its vitality 
if the instrumentalities of the State are 
not charged with the duty of discharg- 
ing their functions in a fair and just 
manner, The requirement of acting 
judicially is nothing but a requirement 
to act justly and fairly and not arbi- 
trarily or capriciously, The procedures 
which are considered inherent in the 
exercise of a judicial power are merely 
those which facilitate if not ensure a 
just and fair decision. It was held that 
the aim of the rules of natural justice 
is to ensure or to put it negatively to 
prevent miscarriage of justice. 


14, Till very recently it was the 
opinion of the Courts that unless the au- 
thority concerned was required by the 
law under which it functioned to act 
judicially, there was no room for the 
application of the rules of natural jus- 
tice, The validity of that limitation is 
now questioned, If the purpose of the 
rules of natural justice is to prevent 
miscarriage of justice, there is no reason 
why those rules should be made inapplic- 
able to administrative enquiries. An un- 
just decision in an administrative enquiry 
may have more far-reaching effect than 
a decision in a quasi-judicial enquiry. For 
these reasons. the Court declared that 
the rules of natural justice are equally 


462 All, [Pr. 1] 


applicebleto-- administrative enquiries, - 
which adversely affect the rights of 
parties. From this point of view. the 
Court reiterated its decision in AIR 1967 
SC 1269. 


ib. In our opinion, the distinc- 
tion between an administrative and a 
quasi-judicial function is equally irrele- 
vant from the point of view of the re- 
quirement to state reasons. 


16. In Kraipak’s case. AIR 1970 
SC 150. the Supreme Court emphasised 
that the requirement of acting judicial- 
ly is nothing but to act justly and fair- 
ly and not arbitrarily or capriciously. 
We may recall the observations of 
Subba Rao, J.. that the condition to 
give reasons excludes, or. at any rate, 
minimizes arbitrariness. In other words, 
compulsion to disclose reasons would 
ensure that the administrative authority 
has discharged its function in a fair and 
just manner. The other reasons accept- 
ed by the Supreme Court as necessitat- 
ing the condition to give reasons, name- 
ly. that it gives satisfaction to the party 
against whom the order is made and it 
also enables the appellate and supervi- 
sory courts to keep the tribunals within 
bounds, are equally applicable to a 
purely administrative enquiry, affecting 
vested rights, The least that should be 
expected of administrative authorities 
is to give reasons for their orders. In 
the present case the order adversely 
affects the vested right of the College 
to be managed by its managing com- 
mittee or of the managing committee to 
run the affairs of the College. An inter- 
- [ference with these rights could be made 
in a judicial spirit namely inter alia by 
a speaking order, 


17. The impugned order of the 
State Government only states that 
maladministration was rampant in the 
institution and that the explanation fur- 
nished by the management was not 
satisfactory. No reasons have been dis- 
closed in support of these conclusions. 
The matter was highly controversial. 
The Director had indicated 19 heads of 
irregularities. The institution had fur- 
nished an elaborate and detailed reply. 
Its case was that the charges were mis- 
conceived, Under the circumstances; the 
institution was entitled to know why its 
case has failed. which particular irregu- 
larities have. in the opinion of the State 
Government, remained unrectified, For 
lack of reasons, this Court is also dis- 
abled from satisfactorily exercising its 
supervisory powers under Articles 226 
and 227 of the Constitution. On this 
ground, the impugned order was liable 
to be quashed, It will. however. be open 
to the State Government to pass a fresh 
order in accordance with law. 
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18:- “Inthe result.: the appeal fails 
and is accordingly dismissed with costs. 


Appeal dismissed. 


AIR 1973 ALLAHABAD 462 (V 60 C 163) 
T. S, MISRA. J. 

Ganga Ram and another, Appellants 
v. Tribeni Rai and another. Respondents. 

Second Appeal No, 2468/1965, D/- 
5-12-1972, against the decree of P, C. 
Saxena Civil Judge, Ghazipur, D/- 8-4- 
1965. 

Index Note :— (A) Easements Act, 
(1882), Section 15 — Limitation Act, 1908, 
Section 26 (corresponding to Limitation 
Act 1963. Section 25) — Acquisition of 
easementary right by prescription under 
— Light and air enjoyed as of right 
openly without interruption for 20 years 


— Easement becomes absolute and in- 
defeasible. j 
Brief Note:— (A) Long and open 


user of an easement (a window here in 
a wall) raises a presumption that user 
is as of right. Therefore. where oppos- 
ing party does not plead and prove that 
user was either permissive, or by force 


or fraud or secrecy, the presumption 
stands unrebutted. (Case law discussed.) 

(Paras 4 & 6) 
Cases Referred: Chronological Paras 


AIR 1960 Orissa 95 = ILR (1960) 
Cut 77, Ramesh Chandra v. 
Lambodar 5 
AIR 1958 Orissa 248 = 24 Cut LT 
117, Lambodar v. Rameshchandra 5 


AIR 1951 Madh Bha 89. Phool- 
chand Naraindas v. Murarilal 
Nathulal 5 

Sripat Narain Singh; Smt. Ramo 


Devi Gupta, for Appellants: K, C. Agar- 
wal, for Respondents, 


JUDGMENT :— This is plaintiffs’ 
appeal arising out of a suit for manda- 
tory injunction to direct the defendants 
to close the opening shown by letters M 
in the site plan given at the foot of the 
plaint. The plaintiffs alleged that in the 
wall CD the defendants forcibly made an 
opening measuring 3? x 3’ on 16th July 
1961 as a result of which the latrine 
and Angan of the plaintiffs’ house were 
visible and the privacy of the plaintiffs 
were interfered with. They also alleged 
that purdah system was observed in 
their family and the alleged opening 
greatly interfered with that system. Con- 
sequently they asked the defendants to 
close the opening but they paid no heed 
hence the suit was filed for the afore- 
said reliefs. The defendants resisted the 
suit on a number of grounds. They al- 
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leged that the opening was not new and 
that the plaintiffs did not have any 
right of privacy nor that right was in- 
terfered with, They further alleged that 
they had acquired a right of easement 
of light and air through the disputed 
window. They asserted that as the old 
window had been damaged on account 
of rains they wanted to replace the 
same, Plea of limitation was also raised, 


2. The trial court dismissed the 
suit. The appeal preferred by the plain- 
tiffs was also dismissed, They have now 
come to this Court in second appeal. 


3. Both the courts below have 
held that the disputed opening in the 
wall had been in existence for more than 
"20 years, The learned counsel for the 
- plaintiffs appellants urged that while 
coming to this conclusion the appellate 
court below did not properly appreciate 
the report of the Amin which according 
to the learned counsel established be- 
yond doubt that the opening made in the 
wall was a new one and had not been in 
existence for more than 20 years as al- 
leged, This contention has no force. It 
appears that no objections were filed 
against the report of the Amin and the 
plaintiffs did not produce any evidence 
to substantiate that the holes etc, in the 
wall were new and the opening in the 
wall was also new. The oral evidence 
adduced by the plaintiffs was found to 
be contradictory. The plaintiffs had de- 
posed that while the defendants had 
made opening in the wall he brought 
Janardan Pandey and Sheo Kumar Rai 
who persuaded the defendants to close 
half of the opening but significantly 
these two persons were not produced as 
witness in the case. The testimony of 
Sheodhari Pandey was on critical exa- 


mination found to be unreliable. The 
defendants had examined Chhangur 
Ram, a mason whose statement was 


found to be trustworthy. Defendant No. 
1 also examined himself to substantiate 
the case set up by the defendants. On a 
consideration of the entire evidence on 
the record and the surrounding circum- 
stances the appellate court below con- 
curred with the finding of the trial court 
that the disputed opening was an old 
one and had existed at least for more 
than 20 years and that mere replacing 
of Kiwar and chaukhat therein would 
not create any right to the plaintiffs to 
get it closed. 


4, It was next urged that the 
defendants failed to establish that they 
had enjoyed access and use of light and 
air through the said opening as of right, 
hence the alleged easement had not be- 
come absolute and indefeasible and the 
plaintiffs were entitled to get the dis- 
puted opening closed. Section 26 of the 
Indian Limitation Act of 1908 which 
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corresponds -to: Section 25 of the.: Limi! 
tation Act of 1963 provides that’ where 
the access and use of light or air to and 
for any building have been peaceably, 
enjoyed therewith as an easement and 
as of right without interruption and for 
20 years, the right of such access and 
use of light or air shall be absolute and 
indefeasible. In order to make such aj 
right absolute and indefeasible, it is ne- 
cessary to establish that the access and 
use of light had been enjoyed also as of 
right. 

The words, ‘as of right’ mean 
“without permission or favour,” The user 
as of right, therefore. connotes a user 
in the assertion of right as against all 
persons and would not mean a right ac- 
quired through a grant or permission 
from the servient owner. A permissive 
user is not a user as of right but it is an 
enjoyment in such a manner as not to in- 
volve the admission of obstructive right 
in the owner of the servient tenement. 
Whether a user was as of right or nof 
has. therefore. to be decided on the basis 
of the surrounding circumstances and 
the facts established in the case. If 
long open user is established a presump- 
tion can legitimately be drawn, in the 
absence of other circumstances, that it 
has been as of right. Obviously the 
party claiming the easement has to 
establish that the user is as of right. If 
the enjoyment has not been made secret- 
ly or stealthily or by tacit sufferance or 
by leave or favour or by license. but 
has been made openly and notoriously, 
it would be an enjoyment as of right. 
There is ample authority for the pro- 
position that it is for the party oppos- 
ing the claim of easement to show that 
user was on license or by fraud, force 
or secrecy. The relationship between 
the parties and the circumstances under 
which the user has taken place would 
also be relevant factors for considera- 
tion in this behalf. 








5. The learned counsel for the 
appellant argued that according to the 
conditions in India, the relationship of 
the parties and the circumstances of each 
particular case there is a presumption 
that the user is permissive and the per- 
son claiming right must have the acqui- 
sition of such right under Section 26 of 
the Limitation Act or Section 15 of the 
Indian Easements Act and placed reliance 
on the decision in the case of Lambodar 
Panda v. Ramesh Chandra Panda, AIR 
1958 Orissa 248. This decision was, how- 
ever, reversed in the Letters Patent Ap- 
peal by the Division Bench of the Orissa 
High Court which is reported in AIR 
1960 Ori 95, Ramesh Chandra Panda v. 
Lambodar Panda. The Division Bench 
of that Court held that the right of 
easement which has been enjoyed for a 
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very long time must be referred to a 
legal origin and, therefote, the owner of 
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the servient tenement must be presum- 
ed to have granted the right. It 
was observed by their Lordships that 


in order to rebut the legal presumption 
that the plaintiff has been using the 
disputed pathway as of right the defen- 
dant must allege that it was a permis- 
sive one and if the defendant does not 
set up a case of permissive user in his 
written statement he cannot be allowed 
to take up that plea when confronted 
by the evidence adduced by the plain- 
tiff that the user was as of right. Simi- 
larly in the case of Phool Chand Narain- 
das v. Murari Lal Nathulal. AIR 1951 
Madh Bha 89. it was held that long user 
of the right of way raises a presumption 
in favour of the plaintiff that the enjoy- 
ment has been as of right. 


6. In the instant case the plain- 
tiffs had not put forward the plea of 
permissive user of the opening in ques- 
tion. On the contrary they had denied 
the very existence of the opening and 
had asserted that the defendants had 
made that opening in the wall for the 
first time on 16-7-1961. The Courts be- 
low. however. found on the basis of the 
evidence on record that the opening in 
question had been in existence for more 
than 20 years. In these circumstances 
it would be legitimate to infer that the 
user of the opening by the defendants 
was as of right. The fact that the plain- 
tiff and the defendants belong to the 
same family would. therefore. not be of 
much consequence. The defendants had 
been receiving light and air through that 
opening for more than 20 years openly, 
peaceably and without any interruption. 
Their right to such access and use of 
light or air has. therefore become ab- 
solute and indefeasible. That being so, 
the plaintiffs were not entitled to have 
the opening closed on the ground that 
because of its existence their privacy is 
being violated. 


7. No other point was urged. 


8. In the result the appeal fails 
and is accordingly dismissed with costs. 


Appeal dismissed. 
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SATISH CHANDRA AND N. D. 
OJHA, JJ. 

Sri Govind, Appellant v. The State 
of U, P. and others. Respondents, 


Special Appeal No. 1058 of 1968, D/- 
30-11-1972. against Judgment and decree 
of D. S. Mathur. J.. D/- 9-9-1968. 
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Index Note :— (A) Oaths Act (1873). 
Sections 9 and 11 — Offer by guardian 
or next friend of minor to be bound by 
statement on special oath — Such state- 
ment made binds the minor conclusively 
unless the offer to be bound suffers from 
fraud, undue influence or negligence, 


Brief Note:— (A) Minors brother 
has sued for himself and as guardian of 
the minor and offered to be bound by 
statement to be made under special oath; 
later on it was contended that such 
statement was not binding on the minor 
as his mother was the natural guardian. 
Hence the offer of the brother to be 
bound by special oath did not affect the 
minor, 

Held that brother was at least com- 
petent to act as minor’s next friend having 
common interest without having inte- 
rest adverse to minor and there being 
no allegation of fraud, undue influence 
or negligence vitiating the act of such 
guardian or next friend, the Statement 
under special oath bound the minor con- 
clusively to the extent of the subject- 
matter thereof, AIR 1922 All 160 & AIR 
1927 All 584. Followed, (Paras 2 & 4) 


Index Note :— (B) Civil P. C.. O. 32, 
Rule 7 — Agreement or compromise re- 
quiring Court’s consent under — Offer 
by guardian or next friend of minor to 
be bound by Statement under special 
oath does not constitute agreement or 
compromise requiring consent of Court 
in cases where the special oath state- 
ment covers the entire controversy be- 
tween. parties. 


Brief Note:— (B) Thus where it was 
contended that though (under Oaths Act 
Sections 9 and 11) the Statement under 
special oath called for by minor’s guar- 
dian was otherwise conclusive against 
the minor, the offer of the guardian to 
be bound by such statement was itself 
an agreement or compromise and hence 
required in addition the consent of the 
Court as it affected minor’s interest, it 
was held that where the statement under 
specia] oath covered ihe entire field of 
controversy or issues between the par- 
ties and there were no other triable 
issues. the basic offer to be bound by 
special oath did not come within “agree- 
ment or compromise” requiring consent 
of Court under Rule 7. AIR 1922 All 
160 and AIR 1927 All 584, Referred; AIR 


1959 All 93, Followed, (Paras 2 & 3) 
Cases Referred: Chronological Paras 
AIR 1959 Ail 93 = 1957 All LJ 
760, Jokhu v. Bhaiyalal 2 
AIR 1927 All 584 = 25 All LJ 729, 
Deoraj Misra v. Abhai Raji 
AIR 1922 All 160 = ILR 44 All 
117. Parbhu Dayal v. Jamil 
Ahmad 2 


1973 
G. N. Verma, for Respondent. 


N. D. OJHA, J.:— The village where 
the land in dispute is situated was 
brought under consolidation operations 
and in the basic year the appellant was 
recorded as the tenure-holder. An ob- 
jection was filed on behalf of the res- 
pondents 5 and 6 claiming to be co-tenure- 
holders having a one-third share, It 
appears that Tuley respondent No, 5 was 
a minor and Babu respondent No, 6 as 
elder brother was acting as his guar- 
dian. After the evidence was recorded 
Babu made an offer that if the appel- 
lant could take special oath that his 
claim was incorrect Babu would be out 
of Court. The offer was accepted by the 
appellant and he took special oath rely- 
ing upon which the Consolidation Offi- 
cer dismissed the objection of respon- 
dents 5 and 6, 


Tuley respondent No. 5 thereupon 
filed an appeal through his mother and 
contended that Babu not being his natu- 
ral guardian was not authorised to 
offer special oath on his behalf and 
the objection in so far as it re- 
lated to him could not be dismis- 
sed on the basis of the special oath 
taken by the appellant. The Settlement 
Officer (Consolidation) and the Deputy 
Director of Consolidation in first and 
second appeals respectively held on the 
basis of the evidence adduced in the 
case that respondents 5 and 6 were co- 
tenure-holders in the land in dispute. 
Their names were, therefore, directed 
to be recorded along with the name of 
the appellant. The Deputy Director of 
Consolidation hearing the second appeal 
held that there was nothing on the re- 
cord to show that Tuley was minor, He 
Jaid emphasis on an application present- 
ed on March 2. 1962 by the appellant 
wherein he had admitted the possession 
of respondents 5 and 6. The revision 
filed by the appellant was dismissed by 
the Joint Director of Consolidation. The 
appellant thereupon instituted a writ 
petition which too was dismissed by a 
learned Single Judge. Hence this spe- 
cial appeal. 


2. The learned counsel for the 
appellant urged that the objection on 
behalf of Tuley also having been filed 
by Babu his elder brother it was appa- 
rent that Babu was acting for himself 
and on behalf of his minor brother Tuley 
and the offer made by Babu in his capa- 
city aforesaid was binding on Tuley also, 
and the appellant having made a state- 
ment on special oath in pursuance of 
the said offer the objection of respon- 
dents 5 and 6 had rightly been dismissed 
by the Consolidation Officer. The ob- 
servation of the Deputy Director of 
Consolidation deciding the second appeal 
that there was nothing on the record to 
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show that Tuley was minor was in- 
consistent with Tuley’s own case. The 
dismissal of the objection by the Con- 
solidation Officer was challenged by 
Tuley on this specific ground that . he 
was a minor and the said observation 
of the Deputy Director of Consolidation 
was on the face of it unfounded. The 
question about the binding nature of a 
statement made on special oath upon 
a minor which statement has been made 
in pursuance of an offer made by his 
guardian has received the attention of 
three Division Benches of this Court, In 
Parbhu Dayal v. Jamil Ahmad, (AIR 
1922 All 160) it was held that such aj 
statement was binding.on the minor. It 
was, however, observed that the state- 
ment of the guardian that the suit 
should be decreed on the basis of such 
statement could not absolutely bind the 
minor because that part of the state- 
ment amounted to a compromise or 
agreement by the guardian which had 
not been sanctioned by the Court nor 
had the Court considered whether it was 
for the benefit of the minor. In Deoraj 
Misra v. Mst. Abhai Raji, (AIR 1927 
All 584) an agreement by the guardian 
on behalf of the minor to be bound by 
the statement of a certain witness was 
held to be binding upon the minor. It 
was also held that such an agreement 
did not amount to a compromise requir- 
ing sanction of the Court, After dis- 
cussing quite a number of cases on the 
point including the cases of Parbhu 
Dayal and Deoraj Misra (supra) it was 
reiterated in Jokhu v. Bhaiya Lal.. (AIR 
1959 All 93) that an offer made by the 
next friend or guardian of a minor to 
be bound by the statement made on 
special oath by the other party did not 
amount to a compromise and did not re- 
quire leave of the Court. The state- 
ment made on special oath in pursuance 
of the offer was held to be conclusive 
evidence on the point which was the 
subject-matter of the statement and 
binding on the minor. Parbhu Dayal’s 
case (supra) was interpreted to hold that 
when an offer was that the whole suit 
be dismissed if the other party made a 
certain statement on special’ oath such 
an offer amounted to a compromise if 
there were issues other than those in 
respect of which statement was to be 
made. It was observed that if there was 
only one issue on which rested the deci- 
sion of the case and the statement on 
special oath in pursuance of the offer 
made by the guardian was in respect of 
that very issue the case had to be decid- 
ed on the basis of such statement inas- 
much as the statement so made was con- 
clusive, 


„ 3% Applying the principles laid 
down in the aforesaid cases it is to be 
found that in the instent case the only 
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issue involved before the Consolidation 
authorities was as to whether the claim 
of respondents 5 and 6 in regard to their 
co-tenancy rights was correct or not, As 
would appear from the judgment of the 
Joint Director of Consolidation dismiss- 
ing the appellant’s revision. the offer 
made by Babu before the Consolidation 
Officer was that if the appellant took 
special oath that the claim of Babu was 
incorrect Babu would be out of Court. 
Apparently the statement made by the 
appellant on special oath was in respect 
of the entire matter involved in the 
litigation and not in respect of one out 
of several issues, Obviously, therefore, 
the Consolidation Officer was right in 
dismissing the objection of respondents 
5 and 6 relying on the statement made 
by the appellant. Since the statement 
made on special oath by the appellant 
was conclusive there was no scope for 
considering this statement in context 
with other evidence on record including 
any earlier admission made by the ap- 
pellant, 


4. As regards the plea of Tuley 
that his mother and not Babu was his 
natural guardian suffice it to say that 
Babu is the elder brother of Tuley. It 
was he who filed the objection for him- 
self and as next friend of Tuley, The 
mother did not care to file any objec- 
tion on behalf of her minor son. Had 
Babu not filed the objection, the claim 
- jof Tuley would have gone by default. 
Babu too was claiming to be a co-tenant 
with Tuley both having 1/3 share and 
thus both had a common interest and 
mot adverse to each other. In the ab- 
sence of any clear bar it cannot be said 
that Babu was not competent to act as 
the next friend of his minor brother 
Tuley. It is not the case of Tuley that 
the act of his guardian was vitiated by 
fraud. undue influence or negligence and 
in view of the fact stated above, he 
could not challenge the order of the 
Consolidation Officer in appeal or revi- 
sion simply on the ground that Babu 
was not his natural guardian, 








5. In the result the appeal is 
allowed. the judgment of the learned 
Single Judge is set aside. the orders of 
the Settlement Officer (Consolidation), 
the Deputy Director of Consolidation 
and the Joint Director of Consolidation 
are quashed and the order of the Conso- 
lidation Officer dismissing the objections 
of respondents 5 and 6 is restored. The 
appellant will be entitled to his costs. 


Appeal allowed, 
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Suraj „Pal Singh, Appellant v, Sri 
Gharam Singh and others, Respondents. 


Second Appeal No, 521 of 1969. D/- 
29-11-1972, against Judgment and decree 
of N, A. Safwi, Civil and S. J. of Etah; 
D/- 14-10-1968. 


Index Note:— (A) Civil Procedure 
Code (1908), Order 23, Rule 1 — With- 
drawal of suit at appellate stage — Per- 
missible, 


Brief i Note: (A) A plaintiff can 
always withdraw from a suit even at an 
appellate stage and the appellate Court 
has power to allow the withdrawal 
under Order 23, Rule 1, even where the 
suit had been dismissed by the trial 
Court. AIR 1915 All 123 and 1962 All LJ 
915 and AIR 1972 All 143, Followed; 
AIR 1973 All 212, Distinguished; AIR 
1971 All 41, Considered. (Paras 4. 5) 


Cases Referred: Chronological 


AIR 1973 All 212 = 1972 All WR 
(HC) 590, Kanhaiya v. Dhanesh~ 


Paras 


wari 4 
AIR 1972 All 143 = 1971 All WR 

(HC) 667, Kamta Prasad v. 

Gaya Prasad 4 
AIR! 1971 All 41 = 1970 AN LJ 

732, Vidyadhar Dube v, Har- 

charan 4,5 
AIR 1966 All 318 = 1965 All WR 

(HC) 725, Raisa Sultana v, Ab- 

dul Qadir 3 
1962 All LJ 915, Bhagwat Prasad 

v. Raghunath Prasad 3 
AIR 1921 All 65 = 19 All LJ 47, 

Ratanlal v. Mohd, Hamidullah 

Khan 4 
AIR 1915 All 123 = ILR 37 All 

326, Afzal Begam v. Akharil : 

Khanam 4 


Ghyan Prakash and Sudhir Chand, 
for Appellant; V. K, S. Chaudhri and 
Narendra Pratap Singh, for Respondents. 


ASTHANA, J.:— This is a plaintiff's 
second appeal from a concurrent decree 
of dismissal of his suit for demolition of 
a wall. Alleging that the defendants 
have constructed a wall on the village 
path-way thereby obstructing it, the 
plaintiff's user of it as of right has been 
infringed a decree for demolition of the 
wall and for injunction restraining the 
defendants from obstructing the plaintiff 
from exercising his right of way over 
the disputed land was sought. The de- 
fence was a denial of the plaintiff's al- 
legations. It was pleaded that the de- 
fendants had raised the wall on the old 
foundations of their Gher and no public 
pathway ever existed on the land in 
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dispute. It appears that there was a 
hint in the plaint of some kind of pres- 
criptive right of easement founded on a 
usar of the land in dispute as a path- 
way but in the trial itself what was 
sought to be established was that the 
land in dispute over which the wall had 
been constructed by the defendant was 
a village pathway. The plaintiff failed 
to establish by the evidence on record 
that the land in dispute formed part of 
the village pathway, A finding was 
also recorded that the wall had been 
constructed by the defendants on their 
old foundations. On these findings the 
suit of the plaintiff was dismissed. This 
appeal is apparently concluded by find- 
ings of fact. During the course of his 
argument the learned counsel for the 
plaintiff-appellant made an application 
for withdrawal of the suit by the plain- 
tiff. This prayer was opposed by the 
learned counsel for the defendant-res-~ 
pondents, 


2. The consensus of opinion in 
this court is that in an appeal a plain- 
tiff can withdraw his suit under Order 
23 rule 1, Civil Procedure Code with the 
permission of the court. An absolute 
right to a plaintiff to withdraw from 
the suit in appeal from the decree of dis- 
missal of his suit has been denied to him 
on the ground that after passing of the 
decree of dismissal in the suit on the 
findings recorded in favour of the defen- 
dant the latter gets some vested rights. 
I have never been able to appreciate 
what kind of vested right accrues to a 
defendant when the suit of the plaintiff 
is dismissed in toto, particularly in suits 
for mere injunctions. It was suggested 
by the learned counsel for the defendant 
respondents that the findings recorded 
in the suit on the issues and controver- 
sies arising on the pleadings of the par- 
ties by themselves are of great value 
to the defendants and may in future 
litigation operate as res judicata. It is 
difficult for me to hold that such a kind 
of benefit can be termed as a vested 
right. However, such a line of argu- 
ment has found acceptance at the hands 
of some Judges of this Court and it has 
been held by them that the benefit that 
accrues to a defendant on the findings 
recorded, as they can be used in future 
as res judicata between the parties takes 
away the absolute right of the plaintiff 
to withdraw from the suit in appeal 
from the decree of dismissal, 


3. Under sub-rule (1) of Rule 1 
of Order 23 of the Civil Procedure Code 
a plaintiff is at liberty to withdraw at 
any time after the institution of the 
guit or abandon part of his claim, When 
a plaintiff withdraws a suit or aban- 
dons a part of the claim without permis- 
sion to institute a fresh suit in respect 
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of the same subject-matter. he shall be 
liable for costs. In Raisa Sultana v. 
Abdul Qadir (AIR 1966 All 318) a Divi- 
sion Bench of this Court has taken the 
view that by an application under sub- 
rule (1) of Rule 1 of Order 23 a plain- 
tiff signifies his willingness to with- 
draw the suit and nothing else is to be 
done by the Court nor even a formal 
order need be passed. The suit would 
only be struck off. The Court will only 
saddle the plaintiff with costs, In the 
ease of Bhagwat Prasad v, Raghunath 
Prasad (1962 All LJ 915) a learned Single 
Judge held that when the decree of the 
trial Court has not become final on ac- 
count of an appeal being preferred by 
one party or the other. the plaintiff 
can withdraw the suit. The withdrawal 
can be with or without the permission 
of the Court, If the suit is withdrawn 
with the permission of the Court, the 
plaintiff can institute another suit with- 
in the period of limitation. But if he 
withdraws the suit without the permis- 
sion ot the Court he cannot seek remedy 
afresh. 


4. It was urged by the learned 
counsel for the plaintiff appellant that 
the appeal being in continuation of the 
suit and the decree of the Court below 
not being final, it is always open to the 
plaintiff to withdraw his suit under 
sub-rule (1) of Rule 1 of Order 23 and 
costs will be payable by the plaintiff 
since he is not seeking permission to 
bring a fresh suit on the same subject 
matter. In view of the consenus opinion 
of this Court, the learned counsel for 
the plaintiff-appellant did not claim for 
the plaintiff that he has an absolute 
right to withdraw from the suit, but 
contended that a Division Bench of this 
Court in the case of Vidhyadhar Dube 
v, Har Charan, AIR 1971 All 41. has 
held that sub-rule (1) of Rule 1 of 
Order 23 of the Code does not in terms 
apply to appeals and. whatever may be 
the legal position in the trial Court, in 
the appellate Court the plaintiff, be he 
an appellant or a respondent, cannot be 
held to possess any absolute right to 
withdraw the suit. but the appellate 
Court may permit the plaintiff to with- 
draw the suit when by such withdrawal 
no vested or substantive right of the 
defendant is to be adversely affected. 
A question then arises under what pro- 
vision of the Code has an appellate 
Court power to allow the withdrawal 
of the suit by the plaintiff conceding 
that the plaintiff has no absolute right? 
The Division Bench observes that sub- 
rule (1) of Rule 1 of Order 23 of the 
Civil Procedure Code does not in terms 
apply to appeals. I do not think I should 

e the matter to the point of dissent 
from the observations of the Division 
Bench in AIR 1971 All 41 (Supra) as 


D, 
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there is ample authority of this Court in 
favour of the view that a plaintiff can 
always withdraw from a suit even at 
an appellate stage and the appellate 
Court has power to allow the with- 
drawal under Order 23. Rule 1. C. P. C. 
In a Division Bench decision in the case 
of Afzal Begam v. Akhari Khanam, ILR 
37 Al} 326 =: (AIR 1915 All 123). it has 
been held that an appellate Court can 
under Order 23, Rule 1. C, P. C. give a 
plaintiff whose suit has been dismissed 
by a Court of first instance permission 
to withdraw his suit and give him leave 
to institute a fresh one. In 
Lal v. Mohammad Hamidullah 
AIR 1921 All 65 the power 
appellate Court to substitute a 
for dismissal of a suit with an order. 
Under Order 23. Rule 1 permitting the 
plaintiff to withdraw from the suit with 
liberty to institute a fresh suit in res- 
pect of the subject-matter of the same 
was recognised. These two authorities 
were not noticed by the Division Bench 
in the case of AIR 1971 All 41 (supra). 
I would proceed, therefore, on the basis 
that the plaintiff-appellant can take the 
benefit of the provisions of sub-rule (1) 
of Rule 1 of Order 23 of the Civil Pro- 
cedure Code to withdraw from the 
suit. Though I have in Kamta Prasad v. 
Gaya Prasad, 1971 All WR (HC) 667 = 
(AIR 1972 All 143). held that even be- 
fore the appellate Court the plaintiff 
has an unqualified right to withdraw 
the suit without seeking permission to 
file a fresh suit on the same subject- 
matter but another learned Single Judge 
in the case of Kanhaiya v. Dhaneshwari 
1972 All WR (HC) 590 = (AIR 1973 All 
212), has taken the view that the plain- 


tiff will have no unqualified right at 
the appellate stage +o withdraw his 
suif, - 


A The learned counsel for the 
plaintiff appellant does not claim the 
order for withdrawal on the basis of 
absolute unqualified right enuring in 
the plaintiff, He submits that in view of 
the ratio of decision in AIR 1971 All 41 
(Supra), this Court may permit the 
plaintiff to withdraw the suit as by 
such withdrawal no vested or substan- 
tive right of the defendants is to be ad- 
versely affected. In reply the learned 
counsel for the defendant-respondents 
submitted that the defendants’ vested 
rights would be adversely affected in- 
asmuch as the findings recorded by the 
trial Court and affirmed by the lower 
appellate Court would be set aside and 
whatever benefits accrued to the de- 
fendants will no longer be available to 
them. I do not think the findings re- 
corded on the issues arising in the suit 
confer any vested or substantive right 
on the defendants. In fact what has 
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been : decided in the suit is that the 
plaintiff failed to establish that the land 
in dispute was the village pathway. I 
am not impressed with the contention 
put forward on behalf of the defendants 
respondents that in the suit a finding has 
been recorded in favour of the defen- 
dants that the land in dispute belonged 
to them. Even if there was a finding 
to this effect in the suit, it will not con- 
fer any vested or substantive right on 
the defendants. The decree of dismissal 
of the suit by itself does not confer any 
right on any party to the suit. More- 
over, on the allegations in the plaint the 
land in dispute was said to be a village 
Pathway. There had been some litiga- 
tion also in the past about this land. If 
the plaintiff is allowed to withdraw 
the suit, the defendants will not be af- 
fected adversely as by the withdrawal 
of the suit the cloud, if any. on the de- 
fendants’ right would vanish. They will 
not be in a more disadvantageous position 
than in what they were because of the 
decree of dismissal of the suit. It has 
been stated in the application for with- 
drawal that a representative suit by 
the residents of the village would be 
filed as the interest of general public 
is involved. On a consideration of the 
entire circumstances of the case, I think 
the plaintiff-appellant may be permitted 
to withdraw the suit on payment of all 
the costs hitherto and of this appeal. 


6. Accordingly, I substitute the 
decree of dismissal of the suit by an 
order permitting the plaintiff to with- 
draw the suit on payment of all the 
costs incurred in the two Courts below 
and of this appeal. 


Order accordingly, 
DE 
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Business Co-operation Ltd. Ghazia- 
bad, Appellant v. State of U, P., Res- 
pondent. 


First Appeal No. 389 of 1957. D/- 
2-11-1972, against decree and judgment 
of K. N. Srivastava, Addl, Dist. J.. Mee- 
rut, D/- 30-1-1957. 


Index Note:— (A) U. P. Municipali- 
ties Act (2 of 1916), S. 8 (1) (a) — “And 
acquiring land for that purpose” — The 
power of acquisition is not confined to 
acquiring land for the purpose of lay- 
ing out new public streets only but it 
could be for the purpose of laying out 
new public streets and for construction 
of building and their compounds to 
abut on such streets, (Para 7) 
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Brief Note:-— (A) Simply because 
the word “purpose” is used. in singular, 
it cannot be said that the power to ac- 
quire land is confined to only one of 
the purposes, that is. laying out new 
public streets and is not available for 
the purpose of construction of build- 
ings which also occur under the same 
provision of the Act. The words _“lay- 
ing out in areas whether previously 
built upon or not” are also significant. 
These words indicate that the Munici- 
pal Board was given a power under the 
Act to acquire altogether new land for 
the purposes of public streets and for 
construction of buildings abutting those 
streets. (Para 7) 


Index Note:— (B) U. P. Municipali- 
ties Act (2 of 1916), S. 8 (1) (m) — Ac- 
quisition of Jands for laying out new 
streets and making provisions for con- 
struction of buildings and their com- 
pounds to abut on such streets has no 
bearing with public safety or health or 
convenience within Section 8 (1) (m) of 
the Act. (Para 8) 


Index Note:— (C) U. P. Municipali- 
ties Act (2 of 1916), S. 8 (1) (a) — Ac- 
quisition for purpose of laying out new 
publie streets and for construction of 
buildings and their compounds — Pro- 
visions of S. 66 of Town Improvement 
Act held were attracted and under Para 
10 (3) of Schedule appended to the 
Town Improvement Act compensation 
was payable on market value according 
to which the land was put to use at the 
date of notification under the Land Ac- 
quisition Act. (X-Ref:— U. P. Town Im- 
provement Act (8 of 1919). S. 66 and 
Sch, Para 10 (3). (Para 9) 


Index Note:-— (D) Constitution of 
India, Art. 14 — Where the rights and 
liabilities created in pursuance of acqui- 
sition porceedings were validly done 
prior to Constitution the validity of the 
same cannot be challenged after the 
Constitution merely because the refer- 
ence application was decided after Con- 
stitution. (Para 12) 


Brief Note:— (D) Since the rights 
were extinguished subject to his claim 
for compensation under a valid law he 
had no rights which could survive the 
Constitution so as to enable him to 
claim the protection of Art, 14 of the 
Constitution, (Para 12) 
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ATR 1970 SC 470 = (1970) 2 SCR 

697. Rabindra Nath Bose v. Union 

of India 11 
AIR 1968 SC 1425 = (1969) 1 SCR 

90. Balammal v. State of Madras 14 
AIR 1968 SC 394 = (1968) 1 SCR 

561, Dy. Commr, & Collector, 

Kamrup v. Durganath Sarma 14 
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AIR 1967 SC 87 = (1966) Supp 
SCR 27, Dalchand v. Delhi Im- 
provement Trust 13 
AIR 1961 SC 1245 = (1962) 1 SCR 
151. Jagannath Prasad Sharma v. 
State of U. P. 11 
AIR 1957 SC 397 = 1957 SCR 233, 
Pannalal] Binjrai v, Union of India 10 
AIR 1952 SC 235 =. 1952 Cri LJ 
1167, Lachmandeas Kewalram v. 
State of Bombay 14 


Shanti Bhusan and K. C. Aggrawal, 
for Appellant; Standing Counsel, for 
Respondent, 


K. N. SETH, J.:— This appeal aris- 
es out of proceedings for the acquisi- 
tion of about 67 bighas (1,73,677 square 
yards) of land situate within the Muni- 
cipal limits of Ghaziabad, A resolution 
was passed by the Municipal Board, 
Ghaziabad, on 12th October, 1941 to 
acquire the aforesaid land for the im- 
provement and expansion of Ghaziabad 
town, This resolution was not given 
effect to due to various conflicting 
forces working within the Municipal 
Board, The Municipal Board again pass~ 
ed a resolution on 15th February, 1946 
for the acquisition of the aforesaid land 
under Sections 8 (1) (a) and 117 of the 
U. P. Municipalities Act and a notifica- 
tion dated 18th December, 1946 under 
Section 4 of the Land Acquisition Act 
was published in the Gazette dated 21st 
December, 1946. The notifications under 
Sections 6 and 17 were published in the 
Gazette dated 15th March, 1947 and pos- 
session of the land was taken on 5th 
February, 1948. 


oO 2 The appellant society was re- 
gistered under the Registration of So- 
cieties Act and the certificate of Cor- 
poration was issued on 28th August, 
1945. One of the objects of the Society 
was to acquire land, buildings and 
other properties by purchase, lease, 
mortgage, exchange or other means and 
for resale for Town Planning. building 
etc. with this object in view the Cor- 
poration purchased that very land for 
which the Board had initiated acquisi- 
tion proceedings. The Corporation plan- 
a a housing scheme with roads, parks 
ete. 

3. Objections under Section 9 of 
the Land Acquisition Act were filed re- 
garding the amount of compensation 
treating the land as a potential build- 
ing site. The Land Acquisition Officer 
gave his award on Ist April. 1949 allow- 


“ing compensation to the objectors at the 


agricultural rates, The claimants then 
made an application to the Collector 
requiring that the matter be referred 
for determination of the Court. The 
claim was resisted by the State of U, P. 
on the ground that the land acquired 
had no potential value as a building 
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site and was purely agricultural land in 
possession of the occupancy tenants and 
the compensation awarded on the mar- 
ket value of the land according to the 
use to which the land was put at the 
date of the publication of the notifica- 
tion under Section 4 of the Land Ac- 
quisition Act was a valid one. 


4. The learned District Judge 
held that the land was validly acquired 
under Section 8 (1) (a) of the U. P. 
Municipalities Act and that the land 
when acquired was quite unfit for build- 
ing purpose and had no special value. 
It was conceded that if Section 8 (1) (a) 
of the Municipalities Act applied to the 
facts of the case, the compensation 
awarded by the Land Acquisition Offi- 
cer was adequate. The learned District 
Judge accordingly dismissed the refer- 
ence giving rise to the present appeal. 


i 5. The learned counsel for the 
appellant raised two questions before 
us: (1) that the land was not acquired 
under the provisions of Section 8 (1) 
(a) of the U. P, Municipalities Act and 
the provisions of Section 66 of the 
Town Improvement Act and Paragraph 
10 (3) of the Schedule appended to the 
Town Improvement Act were not at- 
tracted; and (2) that Section 66 of the 
Town Improvement Act read with para- 
graph 10 (3) of the Schedule is void 
under Article 14 of the Constitution, 


6. Under Section 66 of the Town 
Improvement Act whenever a Municipal 
Board. or other local authority. ac- 
quires land for any of the purposes 
mentioned in clauses (a) and (c) of sub- 
section (1) of Section 8 of the Munici- 
palities Act, the modifications of the 
Land Acquisition Act contained in the 
schedule appended to the Town Im- 
provement Act shall, so far as they are 
applicable, apply to every such acquisi- 
tion, Paragraph 10 (3) of the Schedule 
provides that for purposes of clause 
First of sub-section (1) of Section 23 of 
the Land Acquisition Act. the market 
value of the land shall be the market 
value according to the use to which the 
land was put at the date with refer- 
ence to which the market value is to 
be determined under that clause, Under 
clause (1) aforesaid the relevant date 
is the date of the notification under 
Section 4 of the Land Acquisition Act. 
The principal question for determina- 
tion, therefore. is whether the land was 
acquired for purposes mentioned in sub- 


clause (a) of Section 8 (1) of the Muni<- 


cipalities Act. It was conceded before 
us that if the provisions of Section 8 
(1) (a) of the Municipalities Act were 
applicable, the compensation awarded 
by the Land Acquisition Officer was 
adequate. Section 8 (1) (a) of the U. P. 
Municipalities Act provides :— 


A.LR. 


_ *8 (1) A board may make provi- 
sion, within the limits of the Municipa- 
lity and with the sanction of the Pres- 
leche Authority outside such limits 
‘or— 

(a) laying out. in areas whether 
previously built upon or not, new pub- 
lic streets, and acquiring land for that 
purpose and for the construction of 
buildings, and their compounds, to abut 
on such streets; 
the resolution passed by the Board on 
15th February, 1946 was as follows :— 

“whereas of late years there has 
been abnormal and ever increasing de- 
mand for and scarcity of houses at Gha~ 
ziabad which has led to profiteering 
and trafficing in land on the part of 
private owners individually and collec- 
tively and which has resulted in the 
springing up of disorderly and insanitary 
Purwas in defiance of municipal lanes, 
it is expedient and in public interest to 
undertake planning to facilitate develop- 
ment of the town on proper lines. _ to 
lay out new public streets and provide 
building sites thereon for the general 


public on moderate cost and to reclaim 
certain unhealthy localities near the 
populated area; the Board therefore 
does hereby resolve:— 

(a) That all the land which the 
Board decided to acquire by resolution 
No. 492 dated 12th October, 1941 and 
amended by resolution No, 179 dated 
2nd June, 1942 be now acquired under 
Sections 8 (1) (a) and 117 of the Muni- 
cipalities Act and the acquisition pro~ 
ceedings be reviewed.” 


Under clause (2) of the Resolution the 
principles for disposal of the land so 
acquired were laid down, It is clear 
from the resolution that the Board re- 
quested acquisition of the land in ques- 
tion to lay out new public streets and 
buildings sites thereon and to reclaim 
certain unhealthy localities, Section 117 
of the Municipalities Act provides that 
where a Board. for the purpose of exer- 
cising any power or performing any 
duty conferred or imposed upon it by 
or under the Municipalities Act or any 
other enactment, desires the State Gov- 
ernment to acquire on its behalf any 
Jand under the provisions of the Land 
Acquisition Act, or of other existing 
law, the State Government may at the 
request of the Board acquire such land 
and on payment by the Board to the 
State Government of the compensation 
awarded thereunder and of the charges 
incurred by the State Government in 
connection with the proceedings, the 
land shall vest in the Board. Under this 
provision the State Government is au- 
thorised to acquire land for the Muni- 
cipal Board to enable the Board to exer- 
cise any power conferred upon it or 
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perform any duty imposed upon it under 
the U, P, Municipalities Act. At the re- 
quest of the Board the State Governs 
ment initiated proceedings and the noti- 
fications under Sections 4 and 6 of the 
Land Acquisition Act stated the purpose 
for which the land was required to be 
tfor the expansion and improvement „of 
Ghaziabad town.” Reading these notifi- 
cations in the background of the reso- 
lution passed by the Board. it has to 
be held that the purpose for which the 
land was sought to be acquired was to 
lay out new public streets and provide 
buildings sites thereon with a view to 
facilitate development of the town in 
proper lines, 

T. It was contended 
of the appellant that under Section: 8 
(1) (a) the power of the Municipal 
Board was limited to the purpose of ac- 
quiring land for building new public 
streets, It was urged that the words 
“and acquiring land for that purpose” 
governed the preceding words “new 
public streets” and did not govern the 
words “for the construction of build- 
ings, and their compounds” which follow 
these words, It was urged that the 
Board had power of constructing build- 
ings and their compounds but it had no 
power to acquire land for that purpose. 
We are unable to accept this interpre- 
tation of Section 8 (1) (a) which would 
defeat the very purpose underlying that 
provision, If the power of the Board to 
construct buildings was to be confined 
to the land which was already in its 
occupation, there was no sense in in- 
corporating the words “and for con- 
struction of buildings and their com- 
pounds” in this section. To us a reason- 
able interpretation of this section ap- 
pears to be that the acquisition could 
be for the purpose of leving out new 
public streets and for construction of 
buildings and their compounds to abut 
on such streets. The power is not con- 
fined to acquiring land for the purpose 
of laying out new public streets only. 
It would not be reasonable to hold that 
though the Board has been conferred 
the power to lay out new public streets 
and to construct buildings and their com- 
pounds abutting on such streets. the pur- 
pose of acquiring land is confined to lay- 
ing out new public streets and is not 
available for construction of buildings 
and their compounds to abut on such 
streets, Simply because the word “pur- 
pose” is used in singular, it cannot be 
said that the power to 
land is confined to only one 
of the purposes, that is, laying out new 
public streets and is not available for 
the purpose of construction of buildings 
which also occur under the same provi- 
sion of the Act, The words “laying out, 
in areas whether previously built upon 
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or not” are also significant, These words 
indicate that the Municipal Board was 
given a power under the Act to acquire 
altogether new land for the purposes of 
public streets and for construction of 
buildings abutting those streets. On a 
careful analysis of the language of Sec- 
tion 8 (1) (a) we are not inclined to 
accept the contention of the learned 
counsel for the appellant that the land 
could be acquired under this provision 
only for the purpose of laying out new 
public streets and this power was not 
available for construction of buildings 
and their compounds, 


8. It was next contended that 
the purpose behind the acquisition be- 
ing to provide buildings sites for the ex- 
pansion and improvement of the town, 
it would fall under Section 8 (1) (ID or 
(m). We are unable to agree with this 
contention also, According to the reso- 
lution of the Board and the notifications 
issued under Sections 4 and 6 of the 
Land Acquisition Act, the purpose of 
acquiring land was to lay out public 
streets and provide buildings sites there- 
on for the expansion and improvement 
of Ghaziabad town, It was not the same 
thing as “preparing and executing 
House and Town Planning Schemes”, 
Moreover. clause (II) was substituted 
by U. P. Act No. VII of 1949. that is, 
much after the Notifications under Sec- 
tions 4 and 6 of the Land Acquisition 
Act and could not be availed of by the 
appellant. The purpose for which the 
land was sought to be acquired could 
also not be equated with a measure 
likely to promote the public safety, 
health, or convenience, Laying out new 
streets and making provisions for the 
construction of buildings and their com- 
pounds to abut on such streets have no 
direct bearing with public safety or 
health or convenience as contemplated 
under clause (m) of Section 8 (1), 


9. The purpose for which the 
land was sought to be acquired fell 
squarely within the ambit of Section 8 
(1) (a) of the U, P, Municipalities Act 
and the provisions of Section 66 of the - 
Town Improvement Act were attracted 
and under Paragraph 10 (3) of the Sche- 
dule appended to the Town Improve~ 
ment Act compensation was payable onj. 
the market value according to the use 
to which the land was put at the date 
of the notification under Section 4 of 
the Land Acquisition Act. 


10. The second contention raised 
by the learned counsel for the appellant 
was that Section 66 of the Town Im- 
provement Act read with Paragraph 10 
(3) of the Schedule appended thereto is 
void under Article 14 of the Constitu- 
tion inasmuch as it brings in a parallel 
provision whereunder only the use of 
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the land can be taken into consideration 
while assessing the market value of the 
land acquired whereas under the Land 
Acquisition Act the potential value is 
to be taken into consideration in deter- 
mining the compensation and as it is 
open to the authorities to take recourse 
to one or the other enactment, the 
aforesaid provisions of the Town Im- 
provement Act are rendered void after 
the Constitution came into force, We 
are of the opinion that this argument is 
not open to the appellant in the present 
case, As mentioned earlier, the notifica- 
tions under Sections 4 and 6 of the 
Land Acquisition Act were made much 
before the Constitution, Possession of 
the land was taken on 5th of February, 
1948. The award of the Land Acquisi- 
tion Officer was made on Ist April, 
1949. The application for reference 
to the court was made on 29th April, 
1949, that is, before the Constitution. 
It is thus obvious that the rights of the 
appellant in the land in question were 
extinguished much before the Constitu- 
tion came into force and the land vested 
in the State, The right to compensation 
and the principle on which it had to be 
assessed also stood determined before 
the Constitution. All that the court had 
to determine was as to whether the 
Land Acquisition Officer had correctly 
assessed the amount of compensation, It 
is well settled that Article 14 of the 
Constitution has no retrospective ope- 
ration. It was open to the authorities to 
adopt one of the two alternative pro- 
cedures at a time when the Constitution 
had not come into existence. In Panna 
Lal Binjrai v. Union of India. AIR 1957 
SC 397, It was laid down:— 


“It is settled that Art. 13 of the 
Constitution has no retrospective effect 
and if, therefore. any action was taken 
before the commencement of the Con- 
stitution in pursuance of the provisions 
of any law which was a valid law at 
the time when such action was taken, 
such action cannot be challenged and 
the law under which such action was 
taken cannot be questioned as unconsti- 
tutional and void on the score of its 
infringing the fundamental rights en- 
shrined in Part III of the Constitution.” 


11. In Jagannath Prasad Sharma 
v, The State of Uttar Pradesh, AIR 1961 
SC 1245 the validity of an enquiry com- 
menced against a Government servant 
before the coming into force of the Con- 
stitution was held to be not open to 
challenge on the ground of violation of 
Article 14, It was observed :— 


“Selection by the authorities of one of 
these two alternative procedures at a time 
when Art. 14 was not in operation. does 
not therefore enable the appellant to 
contest the validity of the enquiry on 
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the plea of denial of equal protection of 
the laws.” 

The same principle was reiterated in 
Rabindra Nath Bose v. Union of India, 
AIR 1970 SC 470. The petitioners who 
were confirmed Assistant Commissioners 
of Income-tax in that case, challenged 
the (1) appointments of the respondents 
to Income-tax Officers Class I, Grade II 
Service; (2) Seniority List as existing on 
1-1-1950: and (3) the Seniority Rules of 
1949 and 1950. in so far as they had 
effect upto January 26. 1950. The court 
held that the petitioners could not com- 
plain of: the breach of Articles 14 and 
16 in respect of the aforesaid Rules. It 
was further observed that the fact that 
the Seniority List of the Officers was 
finally | Settled after the Constitution 
came into force would not enable the 
petitioners to appeal to Articles 14 and 
16, the Rules applicable for preparing 
the Seniority List being Seniority Rules, 
1949 and 1950. 


12. It is not disputed that the 
provisions of Section 66 of the Town 
Improvement Act and the Schedule an= 
nexed thereto were valid laws when en- 
acted and continued to be so till the 
Constitution came into force, It natu- 
rally follows that the rights and liabili- 
ties created in pursuance of the acqui- 
sition proceedings were validly done. 
The mere fact that the reference appli- 
cation came to be decided after the Con- 
stitution would not entitle the appellant 
to challenge the validity of the princi- 
ples on which the compensation had to 
be assessed, The claimant was entitled 
to compensation at the market value 
of the land according to the use to 
which the land was put at the date of 
the publication of the notification under 
Section 4 (1) of the Land Acquisition 
Act, The appellants rights were extin- 
guished. subject to his claim for com- 
pensation, under a valid law. He had no 
rights which could survive the Constitu- 
tion so as to enable him to claim the 
protection of Article 14 of the Consti- 
tution. 


13. The learned counsel ror the 
State of U. P. placed reliance on Dal- 
chand v. Delhi Improvement Trust, AIR 
1967 SC 87. In that case under the U, P. 
Town Improvement Act 8 of 1908 as 
extended to the territory of Delhi. the 
Delhi Improvement Trust brought into 
force a scheme for industrial develop- 
ment under which lands were acquired. 
The Trust paid compensation based on 
the market value. but without the 
statutory solatium, It was observed in 
that case that if the land had been ac- 
quired under the Land Acquisition Act, 
the claimants would have been entitled 
to statutory solatium. but not when they 
were acquired for the Delhi Improve- 
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ment Trust. The court observed that 
the validity of the Act was not open to 
challenge ag the notifications for ac- 
quisition of land were issued many years 
before the date of the commencement 
of the Constitution and the land had 
vested in the Trust also before the com- 
mencement of the Constitution. It was 
held that no question of deprivation of 
a fundamental right of equality could 
therefore be set up and the claimants 
were not entitled to plead that if the 
land had been acquired under the Land 
Acquisition Act they might have þe- 
come entitled to a statutory solatium in 
addition to the market value, whereas 
under the U, P, Town Improvement Act 
they were not so entitled. On the prin- 
ciples laid down in Dalchand’s case, 
(supra) the appellant is not entitled to 
challenge the validity of the provisions 
of the Town Improvement Act, 


14. The learned counsel for the 
appellant placed reliance on the Deputy 
Commr, and Collector, Kamrup v. 
Durganath Sarma, (AIR 1968 SC 349) 
and Balammal v. State of Madras, (AIR 
1968 SC 1425). These cases can afford no 
guidance in deciding the question before 
us. In the former case the land had 
been taken over under an Act passed 
after the Constitution. In the latter 
case notifications acquiring certain land 
were issued under the Madras City Im- 
provement Trust Act 16 of 1945, This 
Act was repealed and was replaced by 
Madras City Improvement Trust Act 
(37 of 1950). It was provided that all 
the proceedings commenced under Act 
16 of 1945 were deemed to have been 
taken under Act 37 of 1950. Under sub- 
clause (2) of clause 6 of the Schedule to 
Act 37 of 1950 persons whose lands 
were compulsorily acquired were de- 
prived of the right of solatium which 
would have been awarded if the lands 
were acquired under the Land Acquisi- 
tion Act. The Supreme Court struck 
down the aforesaid provision in so far 
as it deprived the owners of the lands 
of the statutory solatium to the market 
value of the Jands under Section 23 (2) 
of the Land Acquisition Act as violative 
of the equality clause of the Constitu- 
tion. In this case also the impugned 
provision was a post Constitution legis- 
lation and the principle laid down in 
this case could not be applied to the 
facts of the present case, The dictum 
Jaid down in Lachmandas Kewalram v. 
State of Bombay. AIR 1952 SC 235 that 
the conviction of an accused on trial 
and the sentence passed on him after 
the date of the Constitution according 
to the special procedure which had be- 
come void under Article 12 of the Con- 
stitution could be of no assistance to 
the appellant. In the instant case no 
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question of adopting a procedure which 
had become void is involved. No other 
point was pressed before us. 


15. The contentions raised by the 
appellant have no merits, In the result 
the appeal fails and is accordingly dis- 
missed with costs. 

Appeal dismissed. 
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Trilok Chand, Applicant v. The Chief 
Controlling Revenue Authority, Opposite 
Party. 

Stamp Act Reference No. 207 of 1971. 
D/- 11-5-1973. 

Index Note: — (A) Stamp Act (1899, 
Section 2 (16) and Sch. 1-B (U. P), Art. 35 
— Lease — Auction of tolls — Bid-sheet 
containing only a memo of the highest bids 
is neither a lease nor an agreement fo let 
out the tolls chargeable under Article 35. It 
is not chargeable under the Act (X-Ref: — 
S. 2 (5) and 2 (10).). 

Brief Note:-— (A) The bid-sheet con- 
taining only the signatures of the highest 
bidders and the officers who conducted the 
auction of the tolls and not containing any 
terms or conditions of the lease such as 
maximum rate of tolls chargeable, duration 
of lease and consequences of breach, etc., 
cannot be treated either as a lease of the 
tolls or as an agreement to let out the tolls. 
No concluded enforceable contract between 
the parties emerged by the mere signing of 
the bid-sheet. In absence of some of the 
conditions of the lease the agreement, if any, 
that came into existence would be unen- 
forceable on the ground of vagueness. Hence 
the bid-sheet is not chargeable under Arti- 
cle: 35 of Schedule 1-B (U. P.). (Para 7) 


Further, the bid-sheet also not being 
either a bond as defined in Section 2 (5) or 
a conveyance as defined under Sec. 2 (10) is 
not chargeable with stamp duty under any 
other Article of the Act. (Paras 8, 9) 
Cases Referred: Chronological Paras 


1970 All LY 114 = 1970 All WR (HC) 
6, Mumtaz Ali v, Town Area Com- 
mittee Bharwari 

(1961) CMW No. 345 of 1956. D/- 
21-3-1961 (All). Amar Nath Khanna 
v. State Government 

AIR 1951 Mad 322 = (1950) 2 Mad 
LI 486, Rajanagaram Village Co- 
operative Society v. P. Veerasami 
Mudaly 7 

AIR 1926 Pat 487 = 98 Ind Cas 374, 
Rameshwar Singh v. Shaik Kitab Ali 7 
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S. J. Hyder, for Applicant; Standing 
Counsel, for Opposite Party. 


c. S. P. SINGH, J.:— The Chief Con- 
trolling Revenue Authority, has under Sec- 
tion 57 of the Stamp Act referred, the 
following questions’ for our opinion: — 


“J, Whether the document (a copy of 
which is Annexure I to this reference) is an 
agreement to let tolls and is included within 
the meaning of a lease as given in Sec- 
tion 2 (16) (c) of the Stamp Act read with 
Article 35 thereof and is chargeable under 
Article 35 (b) of Schedule I-B of U. P. 
Stamp (Second Amendment) Act, 1958 with 
a duty of Rs. 195/-. 


2. In case the answer to the above 
question is in the negative, is the document 
(Annexure I) chargeable with stamp duty 
under any other Article of the Stamp Act, 
and if so what?” 


2. The Town Area Committee Modi- 
nagar decided to auction the rights to realise 
fee of Tonga stand and Rickshaw licence of 
Modinagar, Ghaziabad, district Meerut for 
the year 1960-61, and it held an auction on 
the 20th March 1960. This auction was 
conducted by the officers of the Town Area 
Committee and the reserved Price for sale 
of these rights was fixed at Rs. 10,000/- (see 
Annexure I). Bids were made by various 
petsons but the bid of Tirlok Chand, the 
applicant was the highest, being of Rupees 
6,200/-. The signatures of the various bid- 
ders were taken on the bid-sheet, and after 
the bid was closed, there was an endorse- 
ment to the effect that the bid was closed, 
as there was no bid higher to the appli- 
cant. This bid-sheet was put up before the 
Chairman of the Town Area Committee on 
the 22nd March 1960 i.e. on the 3rd day of 
the bid, and he also signed the bid-sheet. 
Thereafter, Tirlok Chand exercised the right 
of collecting fee of Tonga stand and Rick- 
shaw licence within the Town Area. 


3. The Inspector of Stamp and Re- 
gistration, Meerut Circle, who had been 
appointed as Collector for the. purpose of 
Section 40 of the Stamp Act by U. P. Gov- 
ernment Notification No. C-4135/X-525 
dated 20th August 1928 and Rule 325 of 
the U. P. Stamp Rules framed under Notifi- 
cation No. M-528/X/503 dated 25-3-1942 
examined this document and treating it to 
be an agreement to let tolls, chargeable with 
Stamp Duty under Article 35 (b) Sche- 
dule I-B read with Section 3 (16) (c) of the 
Stamp Act, impounded it, and imposed defi- 
cit duty of Rs. 195/- and penalty of Rupees 
30/-. 
the Chief Controlling Revenue Authority, 
which has now made the present reference. 


4, It will be convenient to extract 
the reJevant provisions of the Stamp Act. 
Section 2 (16) of the Stamp Act reads as 
under:— 


The matter thereafter came up before- 
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: “2 (16). “Lease’—“Lease” means a lease 

of immovable property, and includes also — 
(a) a patta; 

__ b) a kabuliyat or other undertaking in 
writing, not being counterpart of a lease, to 
cultivate, occupy or pay or deliver rent, for 
immovable property; 


©) any instrument by which tolls of any 
description are let; 


(d) any writing on an application for a 
lease intended to signify that the application 
is granted:” 

Article 35 (b) Schedule I-B is as under :— 


“35. Lease, including a under-lease or 
ee and any agreement to let or sub- 
et. 

(b) Where the lease is granted for a 
fine or premium or for money advanced and 
where no rent is reserved:” 


5. It will be seen that any instrument 
by which tolls of any description are let is 
a lease. It is not denied that the transaction 
in dispute relates to tolls. The controversy, 
however, is as to whether the bid-sheet is a 


lease as defined in Section 2 (16) of the 
Stamp Act. 
6. Now even if the document is not 


a lease but an agreement to let the tolls, it 
would be still taxable under Article 35 of 
Schedule I-B of the Act with the same duty 
as a lease. The question that arises for de- 
termination, is as to whether the bid-sheet 
can be said to be a lease or failing that an 
agreement to let. If it does not come with- 
in either of these two categories, it cannot 
be taxed under Article 35 Schedule I-B of 
the Act. 

7. The Standing Counsel has urged 
that the bid-sheet is an instrument by which 
tolls have been let out. Section 2 (14) de- 
fines ‘an instrument’ as including a document 
by which any right or liability is, or pur- 
ports to be created, transferred, limited, 
extended, extinguished or recorded. We 
may assume that the bid-sheet is an instru- 
ment, but that by itself would not make it 
a lease, because the tolls should have been 
let out by that instrument. Before, how- 
ever, any tolls can be said to be let out, 
there must be an agreement. An agreement 
postulates the making of a proposal by a 
person and the acceptance of the said propo- 
sal by the other. After proposal has been 
accepted, an agreement between the parties 
is created. the present case, it appears 
from the bid-sheet that the reserved price 
fixed by the Town Area Committee was 
Rs. 10,000/-. This meant that the officials of 
the Town Area Committee, who sanctioned 
the rights, could not finalise auction unless 
the reserved price had been bid at the auc- 
tion. In the present case, the bid offered 
was much less than the reserved price. This 
being so, the officials of the Town Area Com- 
mittee who acted as auctioneers could not 
possibly accept the proposal made on behalf 
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of the applicant which consisted of an offer 
to pay Rs. 6200/- only. The mere fact 
that the highest bidder, and the officers of 
the Town Area Committee who conducted 
the auction, put their signature on the auc- 
tion bid, would not alter the position in 
law, for the signature on the bid-sheet by 
these two parties were only for the purposes 
of giving authenticity to the auction proceed- 
ings which took place on that date. It is, 
however, contended that even if it can be 
said that the bid-sheet did not mature into 
a lease on the 20th March, 1960, it became 
such, on the 22nd March, 1960, when the 
Chairman signed the same in token of his 
approval of the bid. We are not impressed 
by this argument too. In the first place it 
is doubtful as to whether the Chairman of 
the Town Area Committee had any autho- 
tity to enter into a contract on behalf of 
the Town Area Committee without a requi- 
site resolution being passed by the Town 
Area Committee. It is however not necessary 
to express any final opinion on this matter 
for otherwise too the mere signing of the bid- 
sheet by the Chairman, Town Area Com- 
mittee, would not convert it into a binding 
contract between the applicant and the Town 
Area Committee. It has been seen that the 
bid-sheet only contains a memo of the highest 
bids made by the various persons who parti- 
cipated in the auction. It does not contain 
any terms or conditions relating to: 

1. The maximum rate of tolls charge- 
able by the applicant. 

2. The duration of the Jease. 

3. The mode, manner and time of the 
payment of the auction money. 


4. The consequences of any breach on 
the part of the applicant of the terms of 
the agreement. 

In the absence of some of these condi- 
tions the agreement, if any, that came into 
existence would be unenforceable on the 
ground of vagueness. The bid-sheet as such 
cannot be treated as a lease of the tolls in 
question, as no concluded enforceable con- 
tract between the parties emerged by the 
mere signing of the bid-sheet. It cannot also 
be treated as an agreement to let out the 
tolls, inasmuch as it does not evidence any 
such enforceable contract. A similar view 
has been taken by the Madras High Court 
in the case of The Rajanagram Village Co- 
operative Society v. P. Veerasami Mudaly, 
AIR 1951 Mad 322 and also in the case of 
Sir Rameshwar Singh Bahadur v. Shaik 
Kitab Ali, AIR 1926 Pat 487 by the Patna 
High Court. We are in respectful agreement 
with the views expressed in these cases. The 
Board of Revenue, which is the Chief Con- 
trolling Revenue Authority, has in its refer- 
ting order referred to two decisions of this 
Court one, in the case of Amar Nath Khanna 
v. State Government, (Civil Misc. Writ No. 
345 of 1956 decided on 21-3-1961 (All) 
and in the case of Mumtaz Ali v. Town Area 
Committee, Bharwari, 1970 All LJ 114, on 
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the basis of which it took the view that the 
document in question would be dutiable 
under Article 35 Schedule I-B of the Act. 
None of the cases referred deal directly with 
the question raised in the present reference. 
The answer to the first question must, there- 
fore, be returned in the negative. 

8. Coming now to the second ques- 
tion. The document in question not being 
chargeable as a lease, the question arises as 
to whether it is chargeable under any other 
item of the Schedule or the Act. The only 
possible item under which it could be 
brought is “bond” as defined in Section 2 (5) 
or a “conveyance” as defined in Section 2 
(10) of the Act. Clauses (a) and (c) of Sec- 
tion 2 (5) are clearly inapplicable. We are 
thus left with clause (b) of that sub-section 
which reads:— 

“(b) any instrument attested by a wit- 

ness and not payable to order or bearer, 
whereby a person obliges himself to pay 
money to another.” 
Clause (b), however, only applies if the docu- 
ment in question is (1) an instrument, and 
(2) attested by a witness. How the docu- 
ment in question, which is a bid-sheet of the 
auction held on 22-3-1960 has been signed 
by all the bidders who were parties to the 
auction and the officer concerned, who con- 
ducted the auction. There is no attestation 
of the document by a witness. It would as 
such not answer the description of “a bond”. 
It also does not appear that it is “an instru- 
ment” as defined in Section 2 (14) of the 
Act. The bid-sheet itself, did not create any 
right or liability in the applicant till such 
time that the offer was not accepted by the 
Town Area Committtee. The applicant could 
withdraw the bid before its acceptance, and in 
that event, there would be no liability on him 
to pay the money bid at the auction. It did 
not also create any right, for till such time 
that the bid was accepted, the applicant 
could not enforce the offer. The position 
of the auction had stipulated that in the 
event of a bidder resiling from his bid, he 
would be liable to pay damages, for if that 
were so, the bid would create a liability and 
the document in question would then be 
“an instrument”. There is, however, nothing 
on the record to warrant such a conclusion. 
It is also not “a conveyance” for no move- 
able or immovable property has been trans- 
ferred by the bid-sheet, and a conveyance 
can only be executed after an agreement, and 
in the present case, it has been seen that 
no agreement had come into existence. The 
document as such is not chargeable to duty 
under the Act. 

9. ; We, therefore, answer the first 
question in the negative and the second ques- 
tion by holding that the document is not 
chargeable with stamp duty under any other 
Article of the Stamp Act. The applicant is 
entitled to costs which we assess at Rs. 200/-. 


Answered accordingly. 
p 
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Index Note: (A) Arbitration Act 
(1940), Ss. 14 (2), 17 — Exercise of power 
under S. 17 — Filing of application under 
S. 14 (2) if a condition precedent. 

Brief Note:— (A) The filing of an ap- 
plication by a party to the arbitration agree- 
ment under Section 14 (2) with a prayer for 
Court’s direction to summon the award is 
not a condition precedent for exercise of 
power under Section 17 to pass a decree in 
terms of award. Views in AIR 1957 All 
106 and AIR 1963 All 602 held to be not 
conflicting. (Paras 5, 6) 

In either case, whether the award is filed 
before the Court on being summoned on an 
application by a party under Section 14 (2) 
or the award being filed by the arbitrator 
suo motu or on the award being summoned 
by the Court suo motu, the Court must pro- 
ceed to give notice (of filing of the award) 
to the parties and acting under Section 17 
pass decree in terms of the award when 
there is no reason to remit or set aside. the 
award. (Paras 5, 32) 


Index Note :— (B) Limitation Act (1908), 
Art. 178 — Applicability. 

Brief Note:— (B) The limitation of 90 
days as prescribed by Art. 178 for filing of 
the award is confined only to those cases in 
which the award is filed by the arbitrator 
at the request of a party to the arbitration 
agreement after the arbitrator has given notice 
in writing to the parties about the making 
and signing of the award. But Art. 178 
will not govern award which is filed by the 
arbitrator either suo motu or on the suo 
motu direction of the Court in absence of 
an application under Section 14. AIR 1965 
Pat 239, Dissented from. Case law discussed. 

(Paras 7, 19, 32) 

Index Note :— (C) Limitation Act (1908), 
Art. 178 — Starting point of limitation under 
— Mere signatures of counsel of parties on 
award, if amounts to service of: notice. 


Brief Note :— (C) Limitation under Arti- 
cle 178 does not start from the date of know- 
ledge but from “the date of service of the 
making of the award’. Knowledge will not 
be a terminus a quo. The starting point 
of limitation will be the date of the service 
of the notice in writing. Mere obtaining of 
the signatures of the counsel of the parties 
to the arbitration agreement on the award 
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will not by itself amount to the service of 
notice in writing about the making of the 
award. In absence of any such notice Arti- 
cle 178 will not be attracted to any applica- 
tion for passing decree in terms of the award. 

(Paras 16, 48) 
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OMPRAKASH TRIVEDI, J.:— This 
revision has been referred for decision to 
Full Bench by order of Hon’ble the Chief 
Justice, dated 17-4-1972 on the ground that 
there appeared to be a conflict between the 
two Division Bench decisions of this Court 
reported in Shri Ram v. Shripat Singh, AIR 
1957 All 106. and Rahmetullah v. Vidya 
Bhusan, AIR 1963 All 602. 

2. The facts leading to this refer- 
ence, so far as material for our present pur- 
poses, are as follows: 


‘There was a written agreement dated 9-2- 
1959 between the District Co-operative 
Development Federation Ltd., Pratapgarh, 
petitioner, and Ram Samujh Tewari, opposite 
party, by which Ram Samujh Tewari was 
appointed Thekedar for running a brick kiln. 
One of the terms of the agreement was that 
in case of dispute between the parties arising 
out of the agreement the same would be re- 
ferred for arbitration by the Deputy Com- 
missioner, Pratapgarh. In accordance with 
this stipulation an application was moved by 
the petitioner before the Deputy Commis- 
sioner alleging that there was a breach of 
terms of the agreement by the opposite party 
and the Deputy Commissioner was urged to 
decide the same. On this dispute the Deputy 
Commissioner gave an award dated 7-3-1961 
awarding a sum of Rs. 13,667.29 P. to the 
District Co-operative Development Federa- 
tion against Ram Samujh Tewari. On Sth 
July, 1961 the petitioner filed an application 
purporting to be under Section 14 of the 
Indian Arbitration Act (Act X of 1940) be- 
fore the Civil Judge, Pratapgarh bringing out 
the facts that in terms of the agreement on 
award had been made by the Deputy Com- 
missioner on 7-3-1961 for the aforesaid 
amount, but the opposite party had not made 
any payment in terms of the award. 


The only prayer contained in the ap- 
plication was that a decree may be made in 
terms of the award. On 3-1-1962 another 
application was moved on behalf of the Dis- 
trict Co-operative Development Federation 
under Order 13, Rule 1, Civil P. C. praying 
for summoning of the award along with con- 
nected papers from the Deputy Commis- 
sioner. The same day the Civil Judge order- 
ed summoning of the award which was pro- 
duced by the Arbitrator before him on 7-2- 
1962. This award was signed by Sri Manohar 
Prasad, Vakil for the petitioner Federation 
and Sri Rajeshwar Prasad Tripathi, Vakil for 
opposite party Ram Samujh Tewari on 8-3- 
1961. On 7-2-1962 the Court issued to the 
parties notice for filing of the award and 
invited objections: within a month. Only the 
opposite party filed objections under Sec- 
tion 14 (3) of the Arbitration Act. The 
objections were dismissed on merits. 


The application of the petitioner for 
making the award rule of the Court was re- 
sisted on a number of grounds. One of 
the grounds was that the application 
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as framed was not maintainable, for although 
it purported to be one under Section 14 of 
the Arbitration Act it contained no prayer 
for summoning the award or for a direction 
to the arbitrator to file the award as requir- 
ed by Section 14 (2) of the Arbitration Act 
(hereinafter called the Act). The Civil Judge 
took the view that an application under Sec- 
tion 14 (2) of the Act with a prayer for 
summoning the award must be made within 
90 days of the date of service of notice of 
making of the award and since no such ap- 
plication was made within 90 days the ap- 
plication dated 5-7-1961 as framed was not 
maintainable and refused to pass a decree 
in terms of the award. The correctness of 
this view of the learned Civil Judge is chal- 
lenged in this revision. 

3. The short point which falls for 
determination in the present case is whether 
a decree in terms of the award could not be 
passed on the basis of the application of 
5-7-1961 under Section 14 which was moved 
for the petitioner before the lower Court 
mainly because it contained no prayer in 
terms of Section 14 (2) of the Act for a direc- 
tion by the Court for summoning the award 
from the arbitrator. A decree on the basis 
of an award can be made only under Sec- 
tion 17 of the Act. Section 14 (1) of the 
Act provides that when the arbitrators or 
umpire have made their award, they shall 
sign it and shall give notice in writing to 
the parties of the making and signing there- 
of and of the amount of fees and charges 
payable in respect of the arbitration and 
award. 

4, Section 14 (2) of the Act is in 
these terms: 

“The arbitrators or umpire shall, at the 
request of any party to the arbitration agree- 
ment or any person claiming under such 
party or if so directed by the Court and 
upon payment of the fees and charges due 
in respect of the arbitration and award and 
of the costs and charges of filing the award, 
cause the award or a signed copy of it, to- 
gether with any depositions and documents 
which may have been taken and proved be- 
fore them, to be filed in Court, and the 
Court shall thereupon give notice to the par- 
ties of the filing of the award.” 

5. It was held in the case of Amod 
Kumar Verma v. Hari Prasad Burman, AIR 
1958 All 720 that the provisions of Section 17 
can be applied only in a proceeding started 
with an application under Section 14 and 
in a proceeding started under Section 33, 
when no proceeding started under Section 14 
is pending, no decree can be passed and 
the only order that can be passed is one 
refusing to set aside the award. It was also 
observed in that case that an application to 
set aside the award before filing of the 
award under Section 14 is incompetent. A 
party aggrieved by the award can challenge 
it only through an application under Sec- 
tion 33 and must proceed under Section 14, 
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Much stress is laid for the opposite party by 
these observations made in the case of Amod 
Kumar Verma, AIR 1958 All 720 but these 
observations should not be read in isola- 
tion or divorced from the context in which 
they were made and should not be taken to 
lay down that a decree cannot be passed by 
the Court under Section 17 of the Act under 
any circumstances when an application for 
filing of the award was never made under 
Section 14. 


I am of the view that the exer- 
cise of jurisdiction by Court under Sec. 17 
for making a decree in terms of an award 
is not necessarily dependent on the filing of 
an application by a party to the arbitration 
agreement under Section 14 (2) with a prayer 
for Court’s direction to summon the award. 
No doubt it is open to any party to the arbi- 
tration agreement or any such person claim- 
ing under such party to move the Court by 
an application under Section 14 (3) to cause 
the award to be filed and when the award 
is summoned on such an application and 
produced in Court the Court may proceed 
under sub-section (3) of S. 14, S. 14, Ss. 15 
and 16 and make a decree in terms of the 
award under Section 17. But that is not the 
only procedure which will lead to the mak- 
ing of an award by the Court under Sec- 
tion 17. 

The Court on its own motion and suo 
motu under Section 14 (2) direct the arbi- 
trator to file the award if under any cir- 
cumstances the Court receives information of 
the making of the award. There is no limi- 
tation provided for such suo motu summon- 
ing of the award by the Court from the 
arbitrator. It is noteworthy that sub-s. (2) 
of S. 14 of the Act does not contain any 
provision which may imply that the power 
to summon the award from the arbitrator is 
to be exercised by the Court only on an ap- 
plication with that prayer being made by a 
party. This is in contrast with sub-sec. (3) 
of S. 20 of the Act containing such words 
as “on such application being made, the 
Court shall direct notice thereof to be given 
to all parties to the agreement.” I am of 
the opinion, therefore, that the award can 
be summoned by the Court from the arbi- 
trator suo motu under Section 15 (2) if by 
any means the fact of making of an award 
comes to the Court’s notice and the making 
of an application under Section 14 (2) con- 
taining a prayer for summoning the award 
is not a condition precedent or a necessary 
condition to the exercise of such a power 
by the Court, 


The award may be produced before the 
Court by the arbitrator also suo motu with- 
out either any party to the agreement making 
a request or without the award being sum- 
moned by the Court. In either case, whe- 
ther the award is filed before the Court on 
being summoned on an application by a party 
under Section 14 (2) or on the award being 
filed by the arbitrator suo motu or on the 
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award being summoned by the Court suo 
motu, the Court must proceed to give notice 
of filing of the award to the parties and act 
under Section 17. The Court must pass a 
decree in terms of the award when it sees 
no cause to remit or set aside the award, 
In AIR 1963 All 602 (para 5) it was observed : 


“Section 14 of the Arbitration Act pro- 
vides for the methods by which an award 
can come on the record of the Court as a 
preliminary step to giving the Court juris- 
diction to make a decree on the basis of 
that award. The award can, as the provi- 
sions of Section 14 indicate, come on the 
record on an application by a party to have 
the arbitrator file the award along with the 
necessary enclosures to the award on the 
direction of the Court. The award can also 
come to the Court on the arbitrator taking 
action in respect of the filing of the award 
suo motu.” 


In the case of R. L. Sondhi v. Accountant 
General of Punjab, AIR 1952 Punj 351 also 
the Court recognised the possibility of the 
award being filed before the Court by the 
arbitrator suo motu or upon a direction given 
by the Court. There is no limitation pro- 
vided for filing of the award in Court by 
the arbitrator either suo motu or upon dir- 
ection of the Court. It follows, therefore, 
that once the award has been filed in Court 
the Court acquires jurisdiction to pass a 
decree in terms of the award under Sec- 
tion 17 and it does not matter under what 
circumstances the award comes before the 
Court, that is to say, whether the award 
has been filed by the arbitrator personally 
or through an authorised agent suo motu 
or upon the Court’s direction. In the present 
case, the Court had received information 
about making of the award from the peti- 
tioner’s application of 5-7-1961 and actually 
summoned the award from the arbitrator 
by order dated 3-1-1962. In doing so, the 
Court appears to have treated the original 
application of 5-7-1961 as one under Sec- 
tion 14, as it expressly purported to be, or 
as a source of information to the Court of 
making of the award. 


In either case it is clear that the Court 
summoned the award from the arbitrator in 
exercise of its power under Section 14 (2) 
of the Act. Let us at present postpone con- 
siderations of the question whether the ap- 
plication of 5-7-1961 could be treated as one 
filed under Section 14 (2) of the Act and 
whether the application was maintainable in 
the absence of a prayer for summoning the 
award and in the absence of the award 
being before the Court already. The ques- 
tion arises whether the Court could refuse 
to act under Section 17 and pass a decree 
in terms of the award when the award had 
been filed before it by the arbitrator in the 
above- circumstances. Apart from every other 
aspect of the matter it is clear that the 
award having come before the Court; the 
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parties having been given intimation of its 
filing, the Court became vested with jurisdic- 
tion to proceed to pass a decree in terms of 
the award under Section 17 of the Act and 
from that aspect of the matter alone it js 
clear that the Civil Judge was in error in 
taking the view that a decree in terms of 
the award could not be passed when an ap- 
plication as required by Section 14 (2) had 
not been filed in time. The making of an 
application under Section 14 (2) for sum- 
moning the award is not a condition prece- 
dent to the exercise of jurisdiction under 
Section 17 nor is it a fact which confers 
jurisdiction on Court to act under S. 17. 


No doubt the Court has no occasion to, 
nor can it possibly exercise jurisdiction under 
Section 17 for so long as the award is not 
filed before it. A party to the arbitration 
agreement or a person claiming under such 
party may adopt the process of moving ‘the 
Court by an application under Section 14 (2) 
with a prayer for summoning the award. A 
motion by such an application is only one of 
the processes by which the filing of an 
award can be secured. The alternative pro- 
cesses, as indicated above consist of sum- 
moning of the award by the Court suo motu 
or its production by the arbitrators sou motu. 
Therefore, the exercise of power by the 
Court under Section 17 is not dependent on 
filing of an application under Section 14 (2) 
and the Court can exercise power under Sec- 
tion 17 and proceed to pass a decree in terms 
of the award if the award has been produced 
before it notwithstanding the fact that an 
application under Section 14 (2) had never 
been moved by a party to the arbitration 
agreement or a person claiming under such 
party. Of course, if the award has not been 
produced before the Court and no applica- 
tion has been filed under Section 14 praying 
for summoning of the award the Court can- 
not exercise power under Section 17 and a 
decree cannot be passed in terms of the 
award for the simple reason that the Court 
is not in a position to know in what terms 
the award has been made. 


It is in this sense that observations made 
in the case of Amod Kumar Varma, AIR 
1958 All 720 to the effect that “the provi- 
sions of Section 17 can be applied only in a 
proceeding started on an application under 
Section 14 and where no proceeding started 
under Section 14 is pending, no decree can 
be passed and the only order that can be 
passed is one refusing to set aside the award” 
should be understood. In that case the award 
was not filed before the Court by the arbi- 
trator. It was produced in another suit by 
a commissioner who had been directed to 
seize it from the arbitrator. In the peculiar 
circumstances their Lordships held that the 
award had not been produced and because 
no application praying for summoning of 
the award had been moved under S. 14 (2) 
they made the above general observations. 
It is clear that when these observations were 
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made they were not considering the situation 
where an award may have been filed in 
Court. The above observations in the case 
of Amod Kumar Verma, AIR 1958 All 720 
therefore, do not apply to the present case. 
On the other hand, it is noteworthy that in 
the concluding portion of para 7 of the lead- 
ing judgment of Desai, J. the following ob- 
servations were made which support the view 
which I have expressed: 

“Once the award has been filed in Court 
the law will take its course and a decree 
will be passed if the award is found to be in 
order.” 

In para 8 of the report again Desai, J. ob- 
served : 

“It follows that a decree can be passed 
under Section 17 only in a case starting with 
the filing of the award or with an applica- 
tion for the filing of the award under S. 14,” 

6. In the case of Rahmatulla v. 
Vidya Bhusan, AIR 1963 All 602 an award 
had come before the Court, having been filed 
by the plaintiff with a prayer that it may 
be made rule of the Court. The award had 
neither been filed by the arbitrator nor by 


one of the parties to the arbitration agree- 


ment nor was an application made in ac- 
cordance with Section 14 (2) of the Act. 
The question arose whether it was open to 
the Court before which the award was filed 
to act on the award under Section 17 and 
pass a decree on its basis where the award 
had not been filed as a result of proceeding 
Started under Section 14 of the Act. The 
question was answered in the affirmative 
holding that the Court could pass a decree 
in terms of the award under Section 17 when 
the award had come before it and it was 
not necessary that the award should have 
come before it as a result of specific pro- 
ceedings, as provided by Section 14, being 
taken. The situation in the present case is 
similar. There is nothing in terms of Sec- 
tion 14 of the Act which can preclude the 
Court from taking into consideration the 
award for the purpose of exercising jurisdic- 
tion conferred on it by Section 17. From 
this point of view the Civil Judge was in 
error in refusing to exercise jurisdiction under 
Section 17 of the Act. 

The award having been produced before 
it and the parties having been given notice 
he possessed jurisdiction to pass a decree in 
terms of the award if he saw no cause for 
setting aside or remittance of the award. The 
order of the lower Court was erroneous also 
from another angle. This application of 
5-7-1961 was expressly described as one 
under Section 14 of the Act. The applica- 
tion contained a prayer for passing a decree 
in terms of the award but no prayer for 
summoning of the award in accordance with 
sub-section (2) of S. 14, but this was only 
a formal defect. The application purported 
to be and indeed was expressed to be under 
Section 14, should have been treated as such 
and jurisdiction exercised under Section 17. 
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Indeed the lower Court appears to have 
actually treated the application of 5-7-1961 
as one under Section 14 when it actually 
summoned the award by order of 3-1-1962. 
If the lower Court was of the view that 
the application dated 5-7-1961 was not strict- 
ly an application under Section 14 (2) of 
the Act in the absence- of a prayer for sum- 
moning the award it could have permitted 
amendment of that application so as to add 
such a prayer and should have proceeded 
under Section 17 on such amendment. 

Against such a course the submission of 
learned counsel for the opposite party was 
that an amendment, which took away a right 
vested in his clients by lapse of time, should 
not be permitted. No doubt, amendment 
should not be allowed when limitation for 
making an application under Section 14 has 
expired as such an amendment may cause 
manifest prejudice to the other side. But 
no such consideration could have arisen in 
the present case for it is not shown that the 
application of 5-7-1961 was filed beyond the 
period of limitation. Such an application, 
therefore, could be permitted to be amend- 
ed to remove a formal defect. Similar view 
was taken in AIR 1957 All 106. It is not 
necessary in the present case, however, to 
pass an order of remand for necessary am- 
endment of the application under Section 14 
dated 5-7-1961 because the award had al- 
ready been filed before the lower Court and 
for reasons above stated the Court is com- 
petent to act under Section 17. 

7. There remains now to say a few 
words on a submission on behalf of the 
opposite party to the effect that the award 
had been filed by the arbitrator beyond the 
limitation of 90 days provided under Art. 178 
of the Indian Limitation Act and the Court 
could not pass a decree on the basis of such 
an award under Section 17. I find no force 
in this argument. There is no limitation 
provided for filing of an award on the suo 
motu order of the Court or for the arbitra- 
tor to file the award suo motu. Article 178 
of the Indian Limitation Act provided the 
limitation of 90 days for the filing in Court 
of an award from the date of service of the 
notice of the making of the award. It 
follows, therefore, from column 3 against 
Art. 178 that the limitation of 90 days for 
filing the award is confined only to those 
cases in which the award is filed by the arbi- 
trator at the request of a party to the arbitra- 
tion agreement after the arbitrator or umpire 
has given notice in writing to the parties of 
the making and signing of the award. But 
Art. 178 will not govern an award which is 
filed by the arbitrator either suo motu or on 
the suo motu direction of the Court in the 
absence of an application under Section 14 
of the Act. In the present case the award 
was summoned by the Court on 3-1-1962 and 
was produced on 7-2-1962. l 

Support is derived by learned counsel for 
the opposite party for his argument from a 
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Patna case: Rambilas v. Durga Bijai Prasad 
Singh, AIR 1965 Pat 239. It was held in 
that case that “the act of filing the award 
in Court after the expiry of the period of 
limitation, though ostensibly the act of the 
arbitrators or the umpire, is in reality the 
act of one, the other or both parties to the 
arbitration agreement, that is to say, that the 
award has been filed on behalf of the one 
or both the parties. Therefore, the award 
cannot remain effective or binding upon the 
parties if no steps are taken to file it in Court 
within the time allowed for the purpose by 
the law and the rights of the parties cannot 
be affected by an award which has not been 
filed by the arbitrators in Court for several 
years after it has been made and notice has 
been given by the arbitrators to the parties 
of making and signing thereof.” I am in 
respectful disagreement with this view if it 
is intended to be of general application to 
cover also cases where the award has been 
filed by the arbitrator in Court suo motu, 
or where it is filed by the arbitrator on being 
summoned by the Court suo motu, without 
reference to an application under Sec. 14 (2) 
of the Act. 


If the arbitrator has given to the parties 
notice of the making of the award under 
Section 14 (1) and is requested by a party to 
file it in Court the arbitrator must file it 
in Court within 90 days of the date of notice 
of the making of the award as prescribed 
by Art. 178 of the Indian Limitation Act. 
But there may be cases where the arbitrator 
gives no notice of the making of the award 
to the parties as required by Section 14 (1) 
of the Act; there is no request to the arbi- 
trator by the parties to file the award in 
Court, and yet the arbitrator may file the 
award suo motu in Court. It is plain that 
Art. 178 of the Indian Limitation Act would 
not govern such a case. In fact there is no 
limitation provided to cover such a case. 


In the same way Art. 178 will not be 
attracted if the. award is summoned by the 
Court suo motu in the absence of an appli- 
cation as required by Section 14 (2) and the 
award is filed by the arbitrator on being 
summoned by the Court under such circum- 
stances. When the award has been filed by 
the arbitrator suo motu or upon .the Court’s 
summon in the absence of an application 
under Section 14 (2), it would be manifestly 
unjust and would lead to miscarriage of jus- 
tice if the Court were to hold that an award 
filed by the arbitrator under such circum- 
stances would not be binding or lose its 
effectiveness. There appears to be no reason 
in the present case not to take the view 
that the award was summoned by the Court 
from the arbitrator in exercise of its suo 
motu powers when the application of 5-7- 
1961 did not in terms contain a prayer for 


summoning the award under Section 14 (2).. 


In that view of the matter there would be 

no question of limitation. In this view of 

the matter, which I take, I do not consider 
Ale 
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it necessary to enter into the question whe- 
ther the petitioner had in fact received notice 
of the making of the award — a fact which 
is not free from (sic). 

8. On the foregoing reasons and con- 
siderations I hold that the Civil Judge was 
in error in holding that the application of 
5-7-1961 was not maintainable and that he 
was incompetent to pass a decree in terms of 
the award under Section 17 of the Act. The 
learned Civil Judge decided issues 2, 3 and 4 
against the opposite party and dismissed the 
suit only on the ground that the application 
of 5-7-1961 was not maintainable. This was, 
for reasons already stated, an erroneous view. 
He was also in error in ignoring the fact that 
he was competent to exercise power under 
Section 17 in view of the fact that the 
award had actually been produced before 
him. In the circumstances the revision is 
entitled to succeed and should, in my opinion, 
be allowed. 


9. I would, therefore, allow the revi- 
sion, set aside the judgment of the lower 
Court dated 30-7-1962 and decree the suit 
for making the award rule of the Court 
and direct the making of a decree in terms 
of the award with costs of this Court and 
lower Court against the defendant-opposite 
party. 


K. B. SRIVASTAVA, J. :— 10. I 
have had the advantage of reading the judg- 
ments prepared by my brothers O. P. Trivedi 
and Jagmohan Lal. In view, however, of 
certain observations made by brother Jag- 
mohan Lal, I would like to add a few words 
of my own. 


H. The revision concerns a matter 
under the Arbitration Act, hereinafter re- 
ferred to as the Act. The petitioner Federa- 
tion entered into a contract with the opposite 
party Ram Samujh Tewari on February 9, 
1959. When certain disputes arose, under 
Clause (15) of the contract, the Federation 
referred it on March 13, 1960 to the arbitra- 
tion of the Deputy Commissioner, Pratap- 
garh, who was the sole agreed arbitrator. 
The Deputy Commissioner made and signed 
his award on March 7, 1961 under which 
he decreed a sum of Rs. 13667.29 as payable 
by Ram Samujh Tewari to the Federation. 
The parties are alleged to have been made 
aware of the award on March 8, 1961; on 
which date, Ram Samujh Tewari signed it in 
person and- his counsel Shri Rajeshwari 
Prasad Tripathi and the Federation’s counsel 
Shri Manohar Prasad signed it as witnesses. 
There were some clerical mistakes in the 
award which were corrected by the: arbitrator 
on June 17, 1961. The award was registered 
on June 19, 1961. The petitioner moved an 
application before the Civil Judge, Pratapgarh 
on July 5, 1961, styled as an application 
under Section 14 of the Act, wherein it was 
alleged that in spite of the award, the op- 
posite party Ram Samujh Tewari had not 
made any payment towards the decretal 
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amount awarded and, therefore, judgment 
be pronounced according to the award. 

No prayer, however, was made for the 
issue of any direction by the Court requiring 
the arbitrator to file his award and the con- 
nected documents in Court, as contemplated 
by Section 14 (2) of the Act. Notice was 
issued to Ram Samujh Tewari who filed an 
objection purporting to be one under Sec- 
tion 33 of the Act challenging the award on 
various grounds; but not pleading either that 
the application was not maintainable in the 
absence of a prayer for the issue of the 
direction for the filing of the award or that 
it was barred by limitation. The federation 
filed a replication on December 9, 1961. It 
also moved an application under Order XII, 
Rule 1, Code of Civil Procedure on January 
3, 1962 for summoning the award and its 
connected papers. The Deputy Commissioner 
caused the award to be filed on February 7, 
1962. Ram Samujh Tewari filed a fresh ob- 
jection on March 7, 1962. He again challeng- 
ed the award on merits but took a further 
plea that the award was ‘being filed beyond 
time and was ‘illegal and invalid’. The 
maintainability of the application as an ap- 
plication under Section 14 of the Act was 
not challenged on this occasion also. This 
was done by another application which was 
moved on March 12, 1962 and it was plead- 
ed therein that the Court had no jurisdiction 
to pronounce any judgment inasmuch as the 
application had not been made in accordance 
‘with the provisions laid down in Section 14’ 
and was ‘not maintainable in law’. 

12. The learned Civil Judge held that 
the application was not maintainable for the 
reasons that there was no prayer for the 
issue of a direction by the Court for the 
filing of the award, that such a prayer was 
made for the first time on January 3, 1962 
but that was beyond the period of limitation 
which had commenced on March 8, 1961 
when either the parties or the counsel had 
signed the award; and in such circumstances, 
there being no compliance with the provi- 
sions contained in Section 14 (2) of the Act, 
the application itself was not maintainable. 

13. The Federation filed a revision 
against this order in this Court. It was 
heard by the Chief Justice who referred it 
to this Full Bench because of apparent con- 
flict between two Division Bench decisions 
reported in (AIR 1957 All 106) and (AIR 
1963 All 602). 

14. The first argument of the learned 
counsel for the petitioner is that limitation 
has still not started running and, therefore, 
his application dated January 3, 1962 praying 
for the issue of a direction by the Court 
requiring the arbitrator to file the award in 
Court, or for that matter an application that 
he may choose to make even at the time of 
arguments, could not be beyond limitation, 
when the terminus a quo was still not in the 
picture. Article 178, Indian Limitation Act, 
1908, is applicable to the instant case, Under 
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this article, an application under the Arbitra- 
tion Act, 1940 for the filing in Court of an 
award has to be made. within 90 days “from 
the date of service of the notice of the mak- 
ing of the award”. There can be no two 
opinions that the phrase “the notice of the 
making of the award” can have reference 
only to Section 14 (1) of the Act. That sec- 
tion says that when the arbitrators or umpire 
have made their award, they shall sign it 
and shall give notice in writing to the par- 
ties of the making and the signing thereof 
and the amount of fees and charges payable 
in respect of the arbitration and award. When 
under column (1) of Article 178, Indian 
Limitation Act, 1908, -the Legislature refers 
to applications “under the Arbitration Act 
1940”, the notice of the making of the award, 
referred to in column 3 of that article, can 
have reference only to the giving of notice in 
writing mentioned in Section 14 (1) of the 
Act. 


15. The next question is whether or 
not the arbitrator gave any notice to the par- 
ties to the dispute. It is the admitted case 
of the parties that no such formal notice 
was given. However, the contention of the 
learned counsel for Ram Samujh Tewari is 
that the signing of the award on March 8, 
1961 by Ram Samujh Tewari in person and 
by Shri Manohar Prasad, counsel for the 
Federation, amounts to notice both under 
Art. 178, Indian Limitation Act, 1908 and 
also under Section 14 (1) of the Act. Reli- 
ance has been placed on Ganga Ram v. 
Radha Kishan, (AIR 1952 Punj 350). In that 
case both parties had signed the award. 
Khosla, J. took the view that the period of 
limitation would commence from the date.on 
which the parties had signed the award be- 
cause they came to know of the existence of 
the award from that date and that knowledge 
on their part would amount to notice. This 
ex parte decision by Khosla, J. was overruled 
after restoration, by a Division Bench of the 
Punjab High Court in Ganga Ram v. Radha 
Kishan, AIR 1955 Punj 145. The Division 
Bench observed that the mere fact that the 
parties had signed the award will not “bring 
the case within Section 14 (1) of the Act.” 


In Misri Lal v. Bhagwati Prasad, (AIR 
1955 All 573), the view taken was that the 
date of the award, or the knowledge of the 
award, would not be the starting point of 
limitation and instead the starting point would 
be the date of the service of the notice. It 
was further observed that if a party does 
not receive a notice of the award, as pre- 
scribed by law, he would evidently be within 
his right to wait for the receipt of such a 
notice and if he finds after some time that 
no notice has been received by him, it would 
be open to him to make an application for 
the filing of the award even if no notice has 
been received, but in all such cases, the ap- 
plication would not become barred by time 
unless it is presented more than 90 days after 
the receipt of a written notice of the award. 
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To the same effect is the decision of 
the Patna High Court in Jagadish Mahton 
v. Sundar Mahton, (AIR 1949 Pat 393) which 
says that time will not run against an ap- 
plicant till a written notice has been served 
upon him as required by Section 14 (1) of 
the Act. In P. Ramulu v. N. Appalaswami, 
(AIR 1957 Andh Pra 11), the Andhra Pradesh 
High Court held that the terminus a quo is 
the service of the notice of the making and 
the signing of the award; and the mere fact 
that the award came to the knowledge of 
the parties would not dispense with the neces- 
sity of service of notice in order to invoke 
the penalty of dismissal under Art. 178, Limi- 
tation Act. In Ratnawa v. Gurushiddappa 
(AIR 1962 Mys 135) also, the award had 
been read out to the parties and their signa- 
tures obtained. But no notice of the mak- 
ing and signing the award as such had been 
issued to them. In such circumstances, it 
was held that time will not begin to run until 
the parties had been notified by means of a 
notice in writing as contemplated under Sec- 
tion 14 (1) of the Act. 


16. I have mentioned elsewhere that 
Section 14 (1) of the Act requires that after 
the arbitrators or umpire have made their 
award, and after they have signed it,’ they 
have to “give notice in writing to the parties 
of the making and signing thereof.” Sec- 
tion 42 of the Act says that any notice re- 
quired by it to be served by a party to an 
arbitration agreement or by an arbitrator or 
umpire shall be served in the manner pro- 
vided in the arbitration agreement, or if 
there is no such provision, either (a) by 
delivering to the person on whom it is to be 
served, or (b) by sending it by post in a 
letter addressed to that person at his usual 
or last known place of abode or business 
in India and registered under Chapter VI of 
Indian Post Office Act, 1898. The notice 
under Section 14 (1) is a notice required by 
the Act to be served by the arbitrators or 
the umpire. 


That being so, service must be made 
primarily in accordance with the mode of 
service agreed to between the parties in their 
arbitration agreement, and if there be no 
such provision in the arbitration agreement, 
then in either of the two manners prescribed 
by the statute itself. It is not disputed that 
the notice was not sent by post. Nor is it dis- 
puted that no mode of service is stipulated 
in the agreement. The contest is that it was 
served in the manner mentioned in clause (a) 
of S. 12, I am afraid compliance with Cl. (a) 
was also not made. When the statute pre- 
scribed the mode. in which a thing is to be 
done, it must be done in that manner, and 
cannot be done in any other manner. The 
words used in Section 14 (1) are “shall give 
notice in writing” and the words used in 
Section 42 are “shall be served”. The mode 
of service in Clause (a) is by delivering to 
the person on whom the notice is to be 
served. To my mind, the verbs “serve” or 
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“deliver” imply a written notice to start with, 
and which notice should be physically handed 
over to the affected parties. 

The word “give” cannot imply. “take”. 
In the instant case, no notice was given, no 
notice was served, no notice was delivered, 
and what was done was the mere obtaining 
of the signature of Shri Manohar Prasad, 
counsel for the Federation, and that also in 
his capacity as a witness. Let me assume 
that the Federation’s counsel came to have 
knowledge on March 8, 1961, and through 
him, it must be taken that the Federation 
also acquired knowledge of the making and 
the signing of the award on that date. Limi- 
tation under Art. 178, however, does not 
start from the date of knowledge but from 
“the date of service of the notice of the 
making of the award.” Knowledge will not 
be the terminus a quo. The starting point of 
limitation will be the date of service of the 
notice in writing. It is quite true that what 
will be considered a sufficient notice in writ- 
ing of the making and the signing of the 
award will be a question of fact in each 
case. In Parasramka Commercial Co. Ltd. 
v. Union of India, (AIR 1970 SC 1654), their 
Lordships of the Supreme Court observed 
thus : 


“Reading the word ‘notice’ as we gene- 
rally do, it denotes merely an intimation to 
the party concerned of a particular fact. It 
seerns to us that we cannot limit the words 
“notice in writing” to only a letter. Notice 
may take several forms. It must, to be 
sufficient, be in writing and must intimate 
quite clearly that the award has been made 
and signed. In the present case, a copy of 
the award signed by the arbitrator was sent 
to the company. It appears to us that the 
company had sufficient notice that the award 
had been made and signed A 
written notice clearly intimating the parties 
concerned that the award had been made and 
signed, in our opinion, certainly starts limi- 
tation.” 

17. No such notice, as observed ear- 
lier, was ever sent to anybody. 


18. To sum up, I am in agreement 
with brother Jagmohan Lal that no notice 
was sent as required by Section 14 (1) of 
the Act and consequently, there could be no 
question of limitation starting running or 
having run out. In that view of the matter, 
the application dated January 3, 1962 must 
be taken to be within the period of limitation 

: E no notice had been served even by that 
ate. 


19. The second point pressed by the 
learned counsel for tbe petitioner is that once 
the award was filed by the arbitrator on 
February 7, 1962, the learned Civil! Judge 
had no option left but to proceed to give 
notice of the filing of the award and then 
either to modify or correct the award under 
Section 15, or to remit it under Section 16 
or to set it aside under Section 33, read with 
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Section 30, or to pass judgment in term of 
the award under Section 17 of the Act. 
Once the award is filed by the arbitrators or 
the umpire, it cannot be ignored or brushed 
aside, There can be no question of limita- 
tion when the award is filed by the arbitrators 
or the umpire suo motu. Article 178 ap- 
plies to an application for the filing of the 
award and not to the act of filing of the 
award. Likewise, limitation can have rele- 
vance against a party to the litigation and 
not to an arbitrator or umpire who is not 
a party thereto. Article 178 has no applica- 





tion where the award is filed by the arbitra- 
tor or umpire or where 
summons jt. 

I need not cite many authorities as only 
a few will suffice. See Mohammad Yusuf v. 
Mohammad Hussain, (AIR 1964 Mad 1) 
(FB); Nathuram Girwarchand v. Baijnath 
Mangakhan Lal, (AIR 1959 Madh Pra 422) 
and Champalal v. Mt. Samrath Bai, (AIR 
1960 SC 629). In ATR 1970 SC 1654 (supra), 
the award was made on April 26, 1950, the 
application under Section 14 (2) was made 
on March 30, 1951 for making the award 
tule of the Court. The arbitrator sent the 
original award to the Court on July 3, 1951. 
The application under Section 14 was held 
as barred by limitation. ' Nevertheless their 
Lordships of the Supreme Court observed 
that the award could not be ignored. They 
summarised the position thus: 

“But we make it clear that the other 
part of the case, namely, what is to happen 
to the award sent by the Arbitrator himself 
to the Court has yet to be determined and 
what we say here will not affect the determi- 
nation of that question. Obviously enough 
that matter arises under the second sub-sec- 
tion of Section 14 and wili have to be con- 
sidered quite apart from the application made 
by the company to have the award made into 
tule of Court.” 

In view of what I have said on these two 
points, which by themselves are sufficient for 
the disposal of the revision, I need not enter 
into the other controversies raised at the Bar. 


20. The learned Civil Judge was, 
therefore, in error in holding that the appli- 
cation was not maintainable. The result is 
that I agree with my learned brothers with 
regard to the order proposed by them. 

JAGMOHAN LAL, i.:— 21. I had 
the benefit of going through the judgment 
prepared by my learned brother O. P. 
Trivedi, J. I agree with him that this revi- 
sion should be allowed and a decree be passed 
in favour of the petitioner in accordance 
with the award, along with costs in the lowe 
Court as well as in this Court. 

22. I, however, feel it necessary that 
a few more material facts of this case shovla 
be noticed besides those recorded by brothes 
Trivedi in his judgment. I am also unabla 
to agree with him in resnect of certain ob- 
servations made by him as to the scop» of 
Art. 178 of the Limitation Act, 1998. B 


the Court itself] 
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therefore, propose to record my self-contained 
judgment. 


23. The facts of this case are that 
the petitioner District Co-operative Develop- 
ment Federation Ltd., Pratapgarh, and the 
opposite party Ram Samujh Tewari entered 
in a transaction, the terms of which were 
reduced to writing in the form of an agree- 
ment which contained an arbitration clause 
that if any dispute arose between the par- 
ties in relation to that transaction the same 
shall be referred to the Deputy Commissioner 
Pratapgarh for his arbitration. Some dis- 
pute having arisen, the same was referred to 
the said arbitrator who after hearing the 
counsel for the parties made and signed his 
award on 7-3-1961. The counsel for the 
parties also subscribed their signatures to this 
award on 8-3-1961. On 16-6-1961 another 
document was executed by the arbitrator cor- 
recting some clerical mistakes in the award. 
Both the documents were then presented be- 
fore the Sub-Registrar on 19-6-1961 and they 
were duly registered under the Registration 
Act. Under the award a sum of Rs. 13,667.29 
was payable by the opposite party to the 
petitioner. 


24. On 5-7-1961 the petitioner submit- 
ted an application captioned as under Sec- 
tion 14 of the Arbitration Act to the Civil 
Judge, Pratapgarh. The application was 
made on a Court-fee Stamp of Rs. 200/- 
as prescribed by Art. 18 of the Schedule II 
to the Court-fees Act as amended in its ap- 
plication to this State. This application 
which was presented on the re-opening day 
of the Courts after Civil Court vacation was 
also within 90 days’ rule of limitation pre- 
scribed by Art. 178 of the Limitation Act, 
1908. This period has been cut down to 
30 days under Art. 119 of the new Limitation 
Act, 1962, But, since this case is governed 
by the old Limitation Act the reference in 
this judgment has been made only to that 
Act. The relief that was prayed for in this 
application was that the award made by the 
Deputy Commissioner Pratapgarh be made 
rule of the Court and a decree for the 
amount, awarded by the arbitrator, be passed 
against the opposite party along with costs. 


25. This petition was registered as Re- 
gular Suit No. 6 of 1961 under S. 14 (2) of 
the Arbitration Act, as required under the 
General Rules (Civil). Notice was issued to 
the opposite party who filed an objection on 
4-11-1961 attacking the award on merits, but 
without raising any objection to the main- 
tainability of that application in which there 
was no specific prayer for the filing of the 
award. The petitioner filed a replication 
against it on 9-12-1961 and then 16-1-1962 
was fixed for issues. In the meantime on 
3-1-1962 the petitioner made. a routine ap- 
plication for summoning of witnesses in 
which it was prayed that the award and other 
connected papers be summoned from the 
Deputy Commissioner. Pratapgarh. This ap- 
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vlication was allowed on the same day and 
on 4-1-1962 a summons was issued to the 
Deputy Commissioner to file the award and 
other papers. The award and the connected 
papers were filed by the Deputy Commis- 
sioner through some clerk of his office ou 
7-2-1962. The parties were informed of the 
filing of the award and they were required 
to file objections, if any, within a month. 


26. On 7-3-1962 the opposite party 
filed his objections attacking the award on 
merits and also alleging that the award wag 
filed beyond time and was illegal and invalid, 
He prayed that the award may be set aside. 
But, even at that time there was no specific 
plea that the application dated 5-7-1961 made 
by the petitioner was not maintainable. On 
12-3-1962 the opposite party filed another 
application in which it was alleged for the 
first time that the petitioner’s application 
dated 5-7-1961 was not maintainable inasmuch 
as it was not in accordance with the provi- 
sions of Section 14 of the Arbitration Act 
(to be hereinafter referred as the Act). It 
was also pleaded that the Court had no 
jurisdiction to pass a decree on the basis of 
this application and it was prayed that a 
preliminary issue about the maintainability 
of that application be framed and decided 
as a preliminary point. 


27. The Court framed issues cover- 
ing this preliminary point as well as the other 
pleas raised by the opposite party attacking 
the award. All the issues were then decid- 
ed by the Civil Judge under his judgment 
dated 30-7-1962. He overruled the pleas of 
the opposite party attacking the award on 
merits. But, on the preliminary point he 
recorded a finding against the petitioner. He 
was of the opinion that the application dated 
5-7-1961 by itself, though presented within 
the time prescribed by Art. 178 of the Limita- 
tion Act, was defective in as much as no 
prayer for issue of a direction to the arbi- 
trator to file the award had been made in 
it and such a prayer was made by the peti- 
tioner only in his subsequent routine applica- 
tion dated 3-1-1962. The two applications 
taken together fulfilled the requirement of 
law, but by the time the subsequent appli- 
cation was made the limitation prescribed by 
Art. 178 of the Limitation Act had run out. 
The learned Civil Judge was, therefore, of 
the opinion that the direction issued by him 
on this application dated 3-1-1962 to the 
arbitrator to file the award was without juris- 
diction and the subsequent proceedings, in- 
cluding filing of the award by the arbitrator 
in compliance with this direction, were also 
irregular and invalid. He accordingly dis- 
missed the petitioners application dated 5-7- 
1961 for making the award a rule of the 
Court. It is against this order that the revi- 
sion has been filed. 


28. The procedure for arbitration 
without intervention of a Court is given in 
Chapter If of the Act. After an award has 
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been made and signed, the arbitrator has to 
give notice in writing to the parties of mak- 
ing and signing of the award as required by 
Section 14 (1) of the Act. A party who 
wants to have the award set aside has to 
make an application to the competent Court 
under Section 14 (2) of the Act praying for 
the filing of the award if the award has not 
already been filed upto that time by the arbi- 
trator either of his own accord or at the re- 
quest of any party to the arbitration. Such 
an application has to be made within 90 days 
of the service of notice on that party of the 
making of the award as required by Art. 178. 
The court-fee payable on that application 
is on a graded scale according to the value 
of the award subject to a maximum of 
Rs. 200/- when the value exceeds Rs. 10,000/- 
as prescribed by Art. 18 of Schedule II to 
the Court-fees Act. After the award has 
been filed the Court has to give a notice to 
the parties as provided in Section 14 (2) of 
the Act. Within 30 days from the receipt 
of this notice the party who wants to chal- 
lenge the award and get it set aside has to 
make another application under Section 33 
of the Act. The prescribed court-fees for such 
an application is also the same as for an ap- 
plication for filing of the award. 


29. If a party in his application for 
filing of the award also combines a prayer 
for setting aside the award, stating the grounds 
mentioned in Section 30 of the Act on which 
he wants the award to be set aside, there can 
possibly be no legal objection to it subject 
to the application being within time and pay- 
ment of the prescribed court-fees by the ap- 
plicant. In such a case, it is not necessary 
for the party to make another application 
under Section 33 of the Act after receiving 
the notice about the filing of the award, 
though it is permissible for him to do so 
even at that stage. 


30. If, however, he makes only an ap- 
plication under Section 33 of the Act for 
setting aside the award (which has not so far 
been filed in Court) without making any 
prayer for filing of the award, such an appli- 
cation is premature and liable to be rejected 
as was held by the Bombay High Court in 
Ratanji Virpal & Co. v. Dhirajlal Manilal, 
(AIR 1942 Bom 101) and by the Calcutta 
High Court in Bengal Jute Mills v. Jewraj 
Heeralal, (ATR 1944 Cal 304). 


31. Now, a person who relies on the 
award and wants it to be made a rule of the 
Court has to follow the same procedure 
with a slight difference. All that he is re- 
quired to do is to make an application under 
Section 14 of the Act for the filing of the 
award within the time prescribed by Art. 178 
and bearing the court-fees as provided in 
Art. 18 of Schedule II to the Court-fees Act. 
After the award has been filed and the -ob- 
jections, if any, filed by the other side against 
the award have been rejected, the Court shall 
proceed to pronounce judgment according to 
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the award and pass a decree making the 
award a rule of the Court as required by 
Section 17 of the Act even without that party 
making any application to that effect. It 
was held by the Madhya Pradesh H. C. in 
Sheoramprasad Ram Narayan Lal v. Gopal- 
prasad Parmeshwardayal Shukla, (AIR 1959 
Madh Pra 102) that the Court may suo motu 
pass a decree under S. 17 of the Act even 
though no application has been filed by 
either party for the purpose. There is, how- 
ever, no legal bar to that party making a 
specific prayer for passing a decree in terms 
of the award either in his original application 
made under Section 14 of the Act for the 
filing of the award or at a subsequent stage, 
though such a prayer on his part is not 
mandatory as it is with regard to a party 
who wants to avoid the award. 

32. There may be a case in which a 
party simply prays that the award, which 
has not been filed in Court uptill then, be 
made a rule of the Court without making 
a specific prayer that the arbitrator be direct- 
ed to file the award. Strictly speaking, such 
an application can be rejected by the Court 
unless it deems fit to allow the appplicant 
to amend his application by Incorporating in 
it that prayer. If, however, such an appli- 
cation is not rejected by the Court in limine 
and it is entertained and proceedings are 
started on its basis and in the meantime the 
award is filed in Court by the arbitrator, the 
occasion for dismissing that application does 
not arise. The award has to be disposed of 
according to the provisions contained in Chap- 
ter II independently of such application. It 
may be stated that there is no limitation 
prescribed for the filing of the award by 
the arbitrator either of his own accord or 
at the request of any party and the time pre- 
scribed by Art. 178 of the Limitation Act 
does not apply to it. There are numerous 
decisions of the various High Courts includ- 
ing this Court, to support this proposition. 
Reference may be made only to a Division 
Bench decision of this Court in Dwarka Das 
v. Pearay Lal, (AIR 1949 All 234) in which 
it was held that where the arbitrator him- 
self files an award, though at the request of 
a party, he need not make any application 
and he can simply file the award and Arti- 
cle 178 of the Limitation Act will have no 
application to it. 


The Supreme Court has also ruled in 
(AIR 1960 SC 629) that Art. 178 of the 
Limitation Act does not apply to the filing 
of the award by the arbitrators. The con- 
trary opinion expressed by a bench of Patna 
High Court in (AIR 1965 Pat 239) which 
was dissented from in a subsequent decision 
by another Bench of the same High Court in 
Mohammad Hasan v. Mohammed Anwar 
Ahmad, (AIR 1968 Pat 82) cannot be deemed 
to lay down correct law in view of the above 
Supreme Court decision. In fact the very 
language of Art. 178 shows that it applies 
to an “application” for filing of the award. 
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The application contemplated by this Article 
is the application made by a party containing 
a prayer under Section 14 (2) that the arbi- 
trator be directed to file the award. So far 
as the arbitrator is concerned he may simply 
send the award or produce it before the Court 
without making any application. 


33. Likewise this limitation also does 
not apply to the issue of a direction by the 
Court to the arbitrator to file the award. 
Such a direction can be issued by the Court 
even after the expiry of 90 days from the 
service of notice of making and signing of 
the award. If a party makes his application 
under Section 14 (2) on the last day of limi- 
tation prescribed by Art. 178, the direction 
has necessarily to issue after this limitation 
of 90 days and the award can be filed still 
later. So it is not correct to say that an 
arbitrator can file an award on the request 
of a party only within 90 days’ rule of Jimi- 
tation prescribed by Art. 178, though ‘of his 
own accord he can do so even after period. 


34. In (AIR 1970 SC 1654) the party 
which relied on an arbitration award made 
an application to the Court under S. 14 (2) 
read with S. 17 of the Act for making the 
award a rule of the Court, but on the date 
on which this application was made it was 
barred by limitation prescribed by Art. 178 
of the Limitation Act. While the application 
was pending the arbitrator sent the original 
award to the Court. The application was 
ultimately rejected as time-barred. When the 
Matter was taken in appeal to the Supreme 
Court that Court also agreed with the trial 
Court and the High Court that the applica- 
tion under Section 14 of the Act was time- 
barred and hence it had been rightly rejected, 
but at the same time it was held that the 
award which had been sent by the arbitrator 
himself to the Court had still to be disposed 
of independently of this application accord- 
ing to the procedure prescribed by Chapter II 
of the Act. For that purpose, the case was 
sent back to the trial Court without expres- 
sing any opinion whether fresh objections 
cou! | be raised by the other party in answer 
to the award filed by the arbitrator. 


35. Lastly, we come to a case like 
the present one in which the application 
made by a party contains only a prayer for 
making the award a rule of the Court with- 
out making a specific prayer for a direction 
being issued to the arbitrator to file the 
award, and such application is entertained 
by the Court and on its basis direction is 
issued to the arbitrator. If the arbitrator 
files his award in compliance with such direc- 
tion, the award cannot but be deemed to 
have been validly filed within the meaning of 
Section 14 (2) of the Act. Ordinarily, the 
Court shall issue such direction on the ap- 
plication of a party. But there is no bar to 
: the Court issuing such direction suo motu. 
s Section 14 (2) does not in terms provide that 
' the Court shall direct an arbitrator to file his 
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award only on an application made to this 
effect by a party and cannot do so suo motu. 

36. So far as the jurisdiction of the 
Court is concerned, once a party invokes the 
jurisdiction of the competent Court by mak- 
ing a prayer that an award be made the 
rule of the Court or it be set aside, the Court 
has full jurisdiction to pass any order includ- 
ing the issue of a direction to the arbitrator 
to file the award, for disposing of that prayer, 
if it does not choose to reject that applica- 
tion in limine. It is the settled law that under 
Order 7, Rule 7 of the Code of Civil Pro- 
cedure which is applicable to arbitration pro- 
ceedings also by virtue of Section 41 of the 
Act, the Court has a discretion to mould the 
telief prayed for by a suitor suitably accord- 
ing to the requirements of the case and to 
grant any other relief in lieu of or in addition 
to the relief prayed for. 


37. In (AIR 1952 Punj 350) an ap- 
plication purporting to be under Section 17 
was treated in substance as one under Sec- 
tion 14 (2). But since it was made beyond 
the time prescribed by Art. 178, it was dis- 
missed as time-barred. 


38. In Lackshmi Prasad v. Gobardhan 
Das, (AIR 1948 Pat 171) an application pur- 
porting to be under Section 33 was treated 
as one under Section 14 (2) and notice 
was issued to the arbitrators who in response 
to that notice produced in Court the entire 
proceedings including the award. After that 
the applicant sought for and was allowed to 
withdraw himself from this application. The 
other party then requested the Court to make 
the award a rule of the Court which was 
objected to by the first party. The trial 
Court refused this prayer on the ground that 
the award had not been filed in the manner 
laid down in Section 14 (2). But in appeal 
the High Court of Patna held that the ap- 
plication of the other party under Section 33 
was not tenable until the award had been 
filed, but since the award had come before 
the Court in compliance with a notice issued 
by it, it should have been disposed of ac- 
cording to law. 


39. Learned counsel for the opposite 
party relies on a Bench decision of this Court 
in (AIR 1958 All 720) in which it was ob- 
served at page 724 of the report that when 
a definite procedure from the filing of an 
award upto the making of a decree is laid 
down in the chapter dealing with arbitration 
without intervention of a Court and it con- 
tains no provision expressly allowing a decree 
to be passed in any other manner, it follows 
that a decree can be passed under Section 17 
only in a case starting with the filing of the 
award or with an application for the filing 
of the award under Section 14. 

40. I am in respectful agreement with 
this observation in so far as it is the correct 
procedure which should ordinarily be follow- 
ed by a party which relies on an award. The 
facts of this case were very peculiar, An 
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award was made by the arbitrator on 21-9- 
1946, of which notice was given to the par- 
ties on 23-9-1946. On 22-11-1946 one of the 
parties to the agreement filed a suit praying 
for decree on the basis of the award and on 
his motion the Court appointed a commis- 
sioner to seize the award from the arbitrator. 
A lawyer who was appointed a commissioner 
went to the arbitrator and seized the award 
from his possession. That suit was after- 
wards dismissed in default and nobody ap- 
plied for restoration of that case or for any 
other action being taken on the basis of the 
award in that suit. Thereafter, another suit 
was filed by another party on 16-12-1946 
praying that the award may be made a rule 
of the Court. In this suit also all the interest- 
ed parties were impleaded. 


Later on the counsel for the plaintiff 
made a statement that since the award had 
already been filed in the previous suit, the 
purpose of the suit had been achieved and 
the relief of making the award a rule of the 
Court had become superfluous and nothing 
remained to be done in that suit. The Court 
then held that the award which had been 
filed in another case could not be made a 
rule of the Court in the second suit and 
besides that the plaintiff did not want it to 
be made a rule of the Court and so nothing 
remained to be done in that suit which was 
accordingly dismissed. In the meantime, two 
other parties to the agreement filed two sepa- 
rate suits for setting aside the award under 
Section 33 of the Act. These suits were re- 
sisted by the party who had filed the pre- 
vious suits for making the award a rule of 
the Court. The award which was still on 
the record of the first suit was requisitioned 
from the record room. The trial Court re- 
fused to set aside the award and passed an 
order that a decree be passed in terms of 
the award. On an appeal filed against that 
decree, this Court partly allowed the appeal 
and set aside the order of the trial Court 
in so far as the award was made a rule 
of the Court. 


It was observed in this case that the law 
contemplates that a decree will be passed on 
the basis of the award in the ordinary 
course unless it is set aside or remitted. Once 
an award has been filed in Court, the law 
will take its course and a decree will be 
passed if the award is found to be in order. 
But, in that case the award had not been 
filed in any of the modes contemplated by 
Section 14 (2) of the Act. It was not clear 
whether the arbitrator . voluntarily handed 
over the award to the commissioner or the 
same was attached from his possession. If 
the commissioner seized it and then filed it 
in Court, it cannot possibly be held that the 
arbitrator caused it to be filed. Even in the 
second suit it had been held that the award 
had not been filed for the purposes of that 
suit as contemplated by Section 14 (2) of 
the Act. So in that third suit, it could not 
be held by any stretch of imagination that 
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the award had been filed in the manner pro- 
vided in Section 14 (2) of the Act on the 
basis of which a decree could be passed 
under Section 17 of the Act. 

41. In (AIR 1957 All 106) a party 
who relied on an award made on 15-11-1946 
filed a suit on 12-2-1949 for passing a decree 
in terms of the award. During the pendency 
of the suit, the award was filed in Court by 
one of the arbitrators on 2-12-1949. The 
trial Court held that the award had been duly 
made and there was no flaw in it. The suit 
was accordingly decreed and a decree in 
terms of the award was passed on 9-12- 
1949, 

42. When the other party went in 
appeal a Bench of this Court held that in 
view of Section 32, a suit was not maintain- 
able and the party who desired a decree to 
be passed in terms of an award ought to have 
filed an application under Section 14 con- 
taining a prayer that the arbitrators be asked 
to file the award. It was, however, observed 
that if the appellant had taken an objection 
in the Court below that the suit was not 
competent because an application should have 
been made under Section 14 of the Act, the 
objection could have been met by means of 
a simple application asking for an amend- 
ment of the plaint and treating it as an ap- 
plication under Section 14. Such amend- 
ment would have been allowed since the 
plaint was filed within the time prescribed 
by Art. 178. The Bench further observed 
that had this been the only irregularity in 
the proceedings of the Court below, it would 
not have interfered with the order passed 
by that Court. But there was another irregu- 
larity noticed by the Bench which was that 
the decree was passed by the trial Court on 
9-12-1949 while the award was filed on 2-12- 
1949 and so 30 days’ time was not allowed 
to the other party for filing objection and 
making an application under Section 33 for 
setting aside the award. 

On this ground the decree of the Court 
below was set aside, but the case was re- 
manded with the direction that the tria! Court 
shall allow the appellant to file an applica- 
tion within 30 days to set aside the award. 
The Court will then consider this applica- 
tion of the appellant and treating the plaint 
of the respondent as an application under 
Section 14 of the Act, decide the matter ac- 
cording to law. This decision which on its 
facts is quite correct, if I may say so with 
all respects, also supports the above proposi- 
tion that the Court has a discretion to treat 
an application (plaint in that case) purporting 
to be under Section 17 as an application 
under Section 14 and proceed accordingly, 
provided that application has been made 
within the limitation prescribed by Art. 178. 

43. In (AIR. 1963 All 602) an award 
was made on 17-1-1955. One of the parties 
to the arbitration agreement, who relied on 
the award, filed the award in the proper 
Court on 22-3-1956 and prayed that the 
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award may be made rule of the Court. No 
objection was raised by the opposite party 
that the award had not been properly filed 
by the plaintiff in the Court nor was it sug- 
gested that, when the plaintiff filed the 
award, he filed it surreptitiously and that 
there was no authority by the arbitrator that 
the plaintiff should file the award. Under 
these circumstances, it was held that the 
plaintiff filed the award under the authority 
of the arbitrator and as no time limit was 
prescribed during which the arbitrator could 
file or cause it to be filed in the court, the 
filing of the award could not be said to be 
beyond time. The application made by the 
plaintiff praying that the award be made the 
tule of the Court was in substance an ap- 
plication under Section 17 of the Act though 
wrongly purporting to be under Section 14 
(2) of the Act. Neither the Limitation Act 
nor the Arbitration Act prescribed any spe- 
cific period of limitation for such an appli- 
cation under Section 17 of the Act and so 
no question of limitation could arise in res- 
pect of that application unless it was held 
that it was governed by Art. 181 which was 
applicable, the application made by the plain- 
tiff on 22-3-1956 was well within time, the 
award having been made on 17-1-1955. 


44, I am in respectful agreement with 
this decision on the facts of that case. The 
point which is relevant for the purposes of 
the present case is that in this case also it 
was held that it was open to the court to 
treat an application purporting to be under 
Section 14 (2) of the Act to be one under 
Section 17 of the Act, if no direction of the 
court was necessary calling upon the arbi- 
trator to file the award. Since in that case 
it was found that the plaintiff had filed the 
award under the authority of the arbitrator 
a direction as contemplated under Section 14 
(2) of the Act was not called for. All that 
the plaintiff could do was to pray for the 
passing of a decree on the basis of the 
award, Such a decree would have been 
passed in due course of law even in the 
absence of a specific application to this ef- 
fect by the plaintiff. 


45. From the above discussion it is 
evident that there is actually no conflict in 
the aforesaid decisions AIR 1957 All 106 and 
AIR 1963 All 602. Each of these decisions 
has been made correctly, and I say so with 
all respects, on the facts of that case. But 
none of these decisions is of much help for 
the decision of the present case except to 
support the proposition that the court has 
a discretion to treat an application purport- 
ing to be under Section 17 as one under 
Section 14 (2) and vice versa if the circum- 
stances of the case so require and no ques- 
tion of limitation is involved. 


46, Now coming to the facts of the 
present case, it is clear that the application 
made by the petitioner on 5-7-1961 was cap- 
tioned as one under Section 14 of the Act. 
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The court-fee that was paid by him was the 
proper court-fee prescribed for such an ap- 
plication under Article 18 of Schedule II to 
the Court Fees Act. The application was 
within the time prescribed by Article 178, 
assuming that time had started running 
under this Article from the date on which 
the counsel for the petitioner subscribed his 
Signature to the award. It did not contain 
a specific prayer for issue of a direction to 
the arbitrator to file the award and only 
contained a prayer for making the award a 
rule of the Court which was the ultimate 
stage of the disposal of the award after it 
had been filed. This ultimate prayer implied 
in it a prayer for issue of a direction for 
filing of the award. The application was 
neither rejected in limine nor any objection 
taken by the other party to its competency. 
The Court issued a direction to the arbitra- 
tor and in obedience thereto he sent the 
award and the proceedings to the Court. 
This direction, even though not strictly in 
accordance with the procedure contemplated 
by Chapter II, cannot be said to be without 
jurisdiction. In this view of the matter, even 
if we altogether put out of consideration the 
routine application dated 3-1-1962 made by 
the petitioner, it can be presumed that the 
court of its own accord thought fit to issue 
a direction on 4-1-1962 to the arbitrator to 
file the award. It had the jurisdiction as well 
as the discretion to issue such a direction 
and the award filed in pursuance of such 
direction cannot but be deemed to have been 
validly filed within the meaning of Sec- 
tion 14 (2) of the Act. 


47, If. on the other hand, we think 
that this direction was issued by the court in 
pursuance of the routine application dated 
3-1-1962, made by the petitioner for sum- 
moning the award and other connected papers 
from the arbitrator, this application has to 
be treated as a part of the original applica- 
tion dated 5-7-1961. In this routine applica- 
tion the petitioner had made explicit what was 
already implicit in his original application 
which was admittedly within time prescrib- 
ed for making 
tion 14 (2). 

48. Lastly, it has been argued by the 
learned counsel for the petitioner that even 
if this routine application dated 3-1-1962 is 
taken in isolation divorced from the original 
application dated 5-7-1961, that too cannot 
be said to be barred by limitation on the 
date on which it was made. It is pointed 
out that in this case no notice in writing 
was ever sent by the arbitrator to the parties 
as contemplated by Section 14 (1) of the Act 
and as such limitation under Article 178 did 
not start running. As stated earlier in this 
judgment, what happened in this case was 
that after the award had been made and 
signed by the arbitrator on 7-3-1961, it was 
attested by the counsel for the parties on 
8-3-1961 as witnesses Nos. 1 and 2. The 
learned counsel for the opposite party con- 
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tended that the showing of the original 
award to the counsel for the parties and 
their subscribing their signatures to it on 
8-3-1961 was sufficient compliance of the re- 
quirement of giving a notice in writing as 
contained in Section 14 (1) of the Act. 


In support of his contention he relied 
on a decision of the Supreme Court in AIR 
1970 SC 1654 in which it was held that what 
will be considered a sufficient notice in writ- 
ing of the making and signing of the award 
is a question of fact. It was further observ- 
ed by their Lordships of the Supreme Court 
that the words “notice in writing” cannot 
be limited to only a letter. Notice may take 
several forms. It must, to be sufficient, be 
in writing and must intimate quite clearly 
that the award has been made and signed. 
In that case a copy of the award signed by 
the arbitrator was sent to the party concern- 
ed and it was held as sufficient notice in writ- 
ing within the meaning of Section 14 (1) 
of the Act. The learned counsel for the 
petitioner argued that even in this decision 
it had been held that something in writing 
should be given to the parties to constitute 
“a notice in writing” within the meaning of 
Section 14 (1) of the Act though it is imma- 
terial in what form that writing is. In that 
case copies of the award were sent to the 
parties while in the present case nothing in 
writing was given to them, the emphasis be- 
ing on the word ‘given’ within the meaning 
of Section 14 (1) read with Section 42 of 
the Act. 


If the award had been executed in tripli- 
cate and one copy had been given to each 
of the parties on 8-3-1961 when the counsel 
for the parties were required to subscribe 
their signatures to the original award as at- 
testing witnesses, the requirement of Sec- 
tion 14 (1) of the Act would have been ful- 
filled in view of the above decision of the 
Supreme Court, but without the physical 
delivery of anything in writing to the parties 
or their counsel, the mere subscription of the 
signatures of the counsel for the parties to 
the award does not fulfil the requirement of 
Section 14 (1) of the Act so as to allow the 
time under Article 178 of the Limitation Act 
to run from that date. 


49. In AIR 1955 All 573 it was held 
by a Division Bench of this Court vide head 
note (b) of the report at page 574:— 

“The starting point of limitation under 
Article 178 as amended in 1940 is the date 
of the service of notice and not the date of 
the award, or the knowledge of the award. 


If a party does not receive a notice of 
the award as prescribed by law (Section 14 
(2), Arbitration Act) he would evidently be 
within his rights to wait for the receipt of 
such a notice and if he finds after some 
time that no notice has been received by 
him, it would be open to him to make an ap- 
plication for the filing of the award even if 
no notice has been received, but in all such 
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cases the application would not become bar- 
red by time unless it is presented more than 
90 days after the receipt of a written notice 
of the award.” 

50. Similar view was expressed by a 
Bench of the Nagpur High Court in Chouth- 
mal Jivrajjee Poddar v. Ramchandra Jivra- 
jjee Poddar, AIR 1955 Nag 126. The head 
note (d) of this report runs as follows: — 


“Under Article 178 time begins to run 
from the date of the service of the notice of 
the making of the award. The notice con- 
templated by Arbitration Act has to be serv- 
ed as required by Section 42 of the Act. 
Section 14 has to be complied with strictly 
and any other compliance thereof would not 
make limitation run under Article 178.” 

In that case arbitrators sent a notice to the 
parties that the award would be pronounced 
on 13-6-1944. The award was made on that 
date and signed in the presence of the 
parties who were asked to sign the order 
sheet in token of their knowledge. One of 
the parties applied on 13-11-1944 to the 
Court for directing the award to be filed and 
to pass a decree in terms of the award. On 
an objection by the other party that the 
application was time-barred it was held that 
though the award was made on 13-6- 
1944 in the presence of all the parties con- 
cerned, there was no notice in writing of 
the making and signing of the award and the 
signatures on the order sheets in token of 
their presence before the arbitrators, could 
not take the place of the notice contemplat- 
ed by the Arbitration Act. Therefore time 
did not begin to run against the plaintiff 
and the application was not barred by time. 


51. It may be stated that this deci- 
sion was given by Hidayatullah, Actg. 
C. J. (as his Lordship then was) speaking 


for the Division Bench and the decision in 
AIR 1970 SC 1654 (Supra) was also given 
by him speaking for the Bench of the 
Supreme Court. 


52. In this view of the matter, limi- 
tation cannot be said to have started run- 
ning under Article 178 and as such even the 
routine application dated 3-1-1962 in which 
a specific prayer was made by the petitioner 
for summoning the award and other con- 
nected papers from the arbitrator, cannot 
be said to be barred by limitation. The view 
taken by the Learned Civil Judge is errone- 
ous. He was not justified in rejecting the 
prayer of the petitioner that the award may 
be made a rule of the Court under Sec. 17 
of the Act, which he was bound to do as 
a matter of course, after he had taken the 
prescribed steps on the award filed by the 
arbitrator in compliance with the direction 
issued by him, and had overruled the objec- 
tions against the award filed by the opposite 
party. 

53. It may also be stated that if the 
learned Civil Judge had rejected the peti- 
fioner’s application at the initial stage with- 
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out summoning the award from the arbitra- 
tor, on the technical ground that it did not 
contain a prayer that the arbitrator be 
directed to file the award, the petitioner had 
an alternative remedy open to him. Assum- 
ing that a fresh application containing this 
Specific prayer was barred by limitation 
under Article 178 of the Limitation Act, all 
that he need have done was to persuade the 
arbitrator to file the award and if the arbi- 
trator had filed the award, it would have 
been made a rule of the Court in due course 
after the objections of the other side had 
been overruled by the learned Civil Judge. 
By rejecting the prayer of the petitioner, at 
that late stage, after the award had already 
been filed by the arbitrator in obedience to 
the summons issued by the court for that 
purpose, the learned Civil Judge deprived 
the petitioner of that course also. So the 
order passed by him is manifestly unjust. 

4. The revision should, therefore, 
succeed., 


BY COURT 


55. We allow the revision, set aside 
the order of the lower court dated 30-7- 
1962 dnd grant a decree in favour of the 
petitioner in terms of the award, which will 
be made rule of the Court, with costs in 
the lower court and in this Court against the 

opposite party. 
. Revision allowed. 
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Smt. Gindori Bibi, Petitioner v. The Tax- 
ing Officer and others, Opposite Parties. 

Civil Misc. Writ No. 5354 of 1970, D/- 
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Index Note: — (A) Court-fees Act 
(1870), Section 5 — Formation of opinion as 
to importance of question regarding Court- 
fee — Duty of Taxing Officer — Scope of 
section. 


Brief Note: — (A) Section 5 casts a 
mandatory duty on Taxing Officer (while 
exercising jurisdiction thereunder) to form an 
opinion as to the importance of the ques- 
tion regarding payment of Court-fee more 
so when invited to do so within reasonable 
time even after he has rendered his own 
decision on merits of the question. If the 
question is found to be one of general im- 
portance, he must refer the same for final 
decision of the Taxing Judge. Observation 
in AIR 1966 All 827 to the extent that after 
the Taxing Officer decided the issue of Court- 
fee he could not refer the matter to the 
Taxing Judge, Disapproved. AIR 1966 All 
227, Partly Overruled. Scope of section ex- 
plained. (Paras 20 and 13 to 18) 
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Index Note: — (B) Constitution, Arti- 
cle 226 — Jurisdiction of Taxing Officer 
under Section 5 of Court-fees Act, whether 
judicial — Issue of certiorari and mandamus. 
(X-Ref. :— Court-fees Act (1870), S. 5). 

Brief Note: — (B) Jurisdiction of Tax- 
ing Officer under Section 5, Court-fees Act to 
decide whether or not a particular question 
is one of general importance is judicial. If 
the duty to form opinion is not performed 
judicially, the High Court in exercise of its 
writ jurisdiction can quash the decision of 
Taxing Officer by a writ of certiorari and 
issue a mandamus to him to examine the 
case and form an opinion as to the import- 
ance of the question. AIR 1958 SC 207, 


Explained. (Paras 21, 22, 16) 
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AIR 1966 All 227, Aijajuddin v. Tax- 
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Commr. of I. T. v. McMillan and Co. 16 


Bashir Ahmad, for Petitioner; V. K. 
Burman, Standing Counsel, for Opposite Par- 
ties. 

K. B. ASTHANA, J.:— Smt. Gindori 
Bibi filed a Suit No. 44 of 1951 before the 
District Judge of Mathura against the Trea- 
surer of Charitable Endowments for U. P. 
and others for a declaration that the plain- 
tiff being the legal heiress of the property 
left by her husband Sri Beniram Kapoor 
and the same not being subject to any legal 
trust for charitable purposes, decree be pass- 
ed divesting the Treasurer of Charitable En- 
dowments of U. P. and the defendants 
Nos. 2 to 7 of the property given in Sche- 
dule A of the plaint and from management 
and administration of the same. A decree 
for rendition of accounts was also claimed. 
In the plaint it was averred that the death 
of Sri Beniram Kapoor occurred on 15-9- 


1943 at Mathura and the plaintiff 
as his widow and legal heiress suc- 
ceeded to the property left by 


him and obtained possession of the same. 
Then a reference was made to a Will hav- 
ing been executed by Sri Beniram Kapoor 
on 27-3-1934 entrusting the management of 
his estate to the Collector of Mathura and 


for payment of cash to his daughter and 
maintenance to the plaintiff. 
It was averred that the Will was not 


validly executed and any trust created there- 
in was illegal and invalid. The relief for 
declaration was valued at Rs. 70,000/- but a 
Court-fee of Rs. 18/12/- was paid. The re- 
lief for accounting was- valued at Rs. 200/- 
and Court-fee of Rs. 19/6/- was paid. The 
Inspector of Stamps reported that in his 
opinion ad valorem Court-fee was payable 
under Section 7 (iv-A) of the Court-fees 
Act. The learned Civil Judge, trying the 
suit held that proper Court-fee was naid and 
tejected the report. The Chief Inspector of 
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Stamps then came up to the High Court in 
revision under Sec. 6-B of the Court-fees 
Act, but the revision was dismissed as the 
plaint had been amended in the court below. 
Thereafter the suit proceeded and was dis- 
missed. Smt. Gindori Bibi being unsuccess- 
ful filed a first appeal in the High Court 
on a Court-fee of Rs. 222.50. The Stamp 
Reporter of the High Court made a report 
on 1-7-1966 pointing out a deficiency of 
Rs. 15,315/-. The learned Counsel for the 
plaintiff appellant objected and his objection 
was considered by the Taxing Officer, who 
by his order dated 11-8-1970 rejected the ob- 
jection and upheld the report of the Stamp 
Reporter. It appears that the relief claimed 
in the memorandum of appeal was then al- 
lowed to be amended. 


A fresh report was made by the Stamp 
Reporter to the effect that besides the decla- 
ratory Court-fee of Rs. 200/- under Arti- 
cle 17 (iii) of Schedule II of the Court-fees 
Act the plaintiff-appellant was further liable 
to pay ad valorem Court-fee of Rs. 7,735/- 
under Section 7 (iv-A) on the market value 
of the property in suit as the relief claimed 
invoked the cancellation and adjudging void 
of a will, A deficiency of Rs. 7,735/- was 
reported. Against the report the learned 
counsel for the appellant filed an objection 
claiming that the memorandum of appeal 
was sufficiently stamped. The Taxing Officer 
heard the learned counsel for the appellant 
and by his order dated 13-8-1970 rejected 
the objection and called upon the plaintiff- 
appellant to make good the deficiency of 
Rs. 7,735/- in the Court-fee on the memo- 
randum of appeal. On 26-8-1970 the learn- 
ed counsel for the appellant fl- 
ed an application before the Taxing Officer 
praying that the Taxing Officer be pleased to 
refer the case for final decision to the Chief 
Justice or any Hon’ble Judge to be appointed 
by the Chief Justice under Section 5 of the 
Court-fees Act. The Taxing Officer on the 
same date passed the following order:— 


_ “The Taxing Officer has already given 
his decision and no question of any reference 
of the matter to the Court by Taxing Officer 
arises. The counsel presenting this applica- 
tion insists that it must be accepted by the 
Taxing Officer. Hence the application is 
taken from and the above order passed. It 
is again made clear that the Taxing Officer 
has no reason to make any reference to the 
Court as prayed. The application is, there- 
fore, filed.” 

_ 2. Smt. Gindori Bibi then filed a 
petition under Articles 226 and 227 of the 
Constitution of India for the quashing of 
orders passed by the Stamp Reporter and 
the Taxing Officer in respect of the Court-fee 
payable on the memorandum of first appeal 
filed in the High Court by her. A memo- 
randum was also sought for directing the 
Taxing Officer to refer the auestion of defi- 
ciency in Court-fee to the Court under Sec- 
tion 5 of the Court-fees Act. 
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3. The petition was heard by our 
brother K. N. Singh. On behalf of the peti- 
tioner reliance was placed on a Division 
Bench decision of this Court in Civil Misc. 
Writ Petn. No. 252 of 1961 (All), Patesh- 
wari Prasad Singh v. Taxing Officer, decided 
on 9-3-1964, in support of the contention 
that the High Court had power to issue a 
writ of mandamus to the Taxing Officer di- 
recting him to refer the question of defici- 
ency to the court under Section 5 of the 
Court-fees Act. Brother K. N. Singh doubt- 
ed the correctness of the aforesaid Division 
Bench decision and by his order dated 19-4- 
1972 referred the following three questions 
for the consideration of a larger Bench:-— 


1. Whether the Taxing Officer while 
exercising his jurisdiction under Section 5 of 
the Court-fees Act is under a mandatory 
duty to refer the question regarding payment 
of Court-fee to the Chief Justice or the Tax- 
ing Judge?. 

2. Whether the question that the point 
involved was of general importance is to be 
decided by the Taxing Officer himself or by 
this Court in exercise of jurisdiction under 
Article 226 of the Constitution?. 


3. Whether any mandamus can be issu- 
ed to the Taxing Officer under Article 226 
of the Constitution compelling him to refer 
the question regarding payment of Court- 
fees under Section 5 of the Court-fees Act 
to the Chief Justice or the Taxing Judge 
even though the Taxing Officer himself has 
decided the question on merits?. 


4. When the matter came up before 
a Division Bench of this Court, after hear- 
ing the learned counsel for the parties, it 
felt that the matter should more appropriate- 
ly engage the attention of a Full Bench. 
This is how the reference has come before 
this Bench. 


5. The answer to the questions refer- 
ted will turn on the interpretation of the 
language of Section 5 of the Court-fees Act. 
That section runs as follows:— 


“Section 5. When any diilerence arises 
between the Officer whose duty it is to see 
that any fee is paid under this Chapter and 
any suitor or attorney, as to the necessity 
of paying a fee or the amount thereof, the 
question shall, when the difference arises in 
any of the said High Courts, be referred to 
the Taxing Officer, whose decision thereon 
shall be final, except when the question is, 
in his opinion, one of general importance, in 
which case he shall refer it to the final deci- 
sion of the Chief Justice of such High Court 
or of such Judge of the High Court as the 
Chief Justice shall appoint either generally 
or specially in this behalf. 

When any such difference arises in any 
of the said Courts of Small Causes, the ques- 
tion shall be referred to the Clerk of the 
Court, whose decision thereon shall be final, 
except when the question is, in his opinion, 
one of general importance, in which case he 
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shall refer it to the final decision of the first 
Judge of such Court. 


The Chief Justice shall declare who shall 
be Taxing Officer within the meaning of the 
first paragraph of this Section.” 


6. As the marginal note to the sec- 
tion shows it prescribes the procedure in case 
of difference as to necessity or amount of 
fee. The Stamp Reporter of the High Court 
is the Officer under Section 5 whose duty is 
to see the necessity of paying a fee or the 
amount thereof on any document received 
or furnished in the High Court, inter alia, in 
its appellate jurisdiction. When any differ- 
ence arises between the Stamp Reporter and 
the appellant’s learned counsel in regard to 
the amount of fee payable on the memoran- 
dum of appeal the question shail be referred 
to the Taxing Officer. The Joint Registrar 
of the High Court is the Taxing Officer under 
Sec. 5. Finality attaches to the decision of 
the Taxing Officer in the sense that no ap- 
peal or revision lies therefrom, but where 
the Taxing Officer isof the opinion that the 
question is one of general importance he 
shall refer the question to the final decision 
of the Chief Justice of the High Court or of 
such Judge of the High Court as the Chief 
Justice appoints either generally or specially 
in this behalf referred to hereafter for 
convenience as the ‘Taxing Judge’. 


7. According to Section 5 on a dif- 
ference arising between the Stamp Reporter 
and the appellant’s counsel as to the amount 
of Court-fee payable on the memorandum 
of appeal the question shall be referred to 
the Taxing Officer who shall decide the ques- 
tion and finality will attach to his decision. 
Neither the appellant nor the State have 
any right to question the decision of the 
Taxing Officer before the court by way of 
appeal or revision. It is the Taxing Officer 
himself who can destroy the finality of his 
decision if he forms an opinion that the said 
question was of general importance in which 
case he shall refer the question for the final 
decision of the Taxing Judge. 


8. In the case of Pateshwari Prasad 
Singh v. Taxing Officer, C. M. W. P. No. 
252 of 1961, D/- 3-9-1964 (All) (supra) the 
Division Bench took the view that once it 
were found that the question of necessity of 
fee or deficiency in the amount thereof was 
of general importance the Taxing Officer was 
bound to refer it for the final decision of 
the Taxing Judge. Since it was conceded in 
the said case that the question was of gene- 
ral importance the Division Bench accepted 
the writ petition, quashed the order of the 
Taxing Officer and directed him to make a 
Teference to the Taxing Judge. The Division 
Bench was not invited to consider the ques- 
tion as to whether the Taxing Officer could 
be compelled by a writ of mandamus to form 
an opinion as to the importance of the ques- 
tion and if so at what stage of the proceed- 
ings. Also before the Division Bench no 
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point’ was raised whether the Court could 
form an opinion as to the nature and im- 
portance of the question in the exercise of 
its jurisdiction under Article 226 of the 
Constitution. 


9. Brother K. N. Singh in his refer- 
ring order first considered the merits of the 
question and found that the Taxing Officer 
had not committed any such error as to be 
amenable to a writ of certiorari. Then he 
considered the argument raised on behalf of 
the petitioner that the Taxing Officer failed 
fo exercise the jurisdiction vested in him in 
refusing to refer the question in respect of 
the appellant’s liability to pay Court-fees on 
ad valorem basis. It appears that the argu- 
ment presented before the learned Judge by 
the learned counsel proceeded on the assump- 
tion that the question raised was one of gene- 
tal importance and the Taxing Officer was 
under a legal duty to refer the matter to the 
Taxing Judge. The learned Judge constru- 
ed the language of Section 5 as vesting a 
discretion in the Taxing Officer to refer or 
not to refer the question for final decision 
of the Taxing Judge and opined that since it 
was a matter of discretion, no mandamus 
could be issued directing the Taxing Officer 
to refer the question. The learned Judge 
also doubted the jurisdiction of this Court to 
consider „whether the question was one of 
general ftnportance. 


10. Thus the crucial question that 
requires consideration is whether a reference 
to the Taxing Judge by the Taxing Officer 
is only a matter of discretion on Jatter’s part 
or is he under a duty to make a reference 
after forming an opinion as to the import- 
ance of the question of court-fee payable, 
more so when invited to do so. On this 
part of the case it was suggested by the 
learned counsel for the petitioner that the 
Division Bench in C. M. W. P. No. 252 of 
1961, D/- 3-9-1964 (All) rightly held that Sec- 
tion 5 imposed a duty on the Taxing Officer 
to make a reference to the Taxing Judge 
once it were found that the question was 
of general importance. The learned counsel, 
however, ultimately conceded that on the 
language of Section 5 it is the Taxing Offi- 
cer who has to form an opinion whether the 
question was of general importance. 

He, however, submitted that once it was 
established before the Taxing Officer that the 
question was one of general importance, the 
matter will fall out of his jurisdiction and 
it will be the Taxing Judge who at once 
will have the jurisdiction to decide the ques- 
tion, the reference will then be mandatory 
under the scheme of the section as once 
the question is one of general importance 
the final decision will be that of the Taxing 
Judge. It was pointed out that by refusing 
to consider whether the question was one of 
general importance, the Taxing Officer can 
always seize jurisdiction and render his own 
decision final, a situation which could not 
be countenanced on the language of the 





1973 


section for its object would be frustrated, if 
a discretion were held to be vesting in the 
Taxing Officer, to form or not to form an 
opinion as to the importance of the question 
of Court-fee and the suitor would be de- 
prived of the benefit of the final decision of 
the Taxing Judge even though the question 
be one of general importance. 


11. The learned Standing Counsel 
appearing for the respondents contended that 
primarily under the section the Taxing Offi- 
cer has the jurisdiction to record a decision 
on the question referred to him by the 
Stamp Reporter and once he takes a deci- 
sion thereon he would be functus officio and 
then no question would arise of forming of 
an opinion by him whether the question was 
of general importance. The Taxing Officer 
cannot, therefore, be invited after he had 
rendered his final decision to refer the ques- 
tion for the final decision of the Taxing 
Judge as it is at his discretion to form an 
opinion which discretion must be exercised 
by him before-rendering his own decision 
on the merits of the question of Court-fee. 


This argument of the learned Standing 
Counsel involves a construction on the 
language of the section that the Taxing Offi- 
cer is not required or is under no duty to 
record his own decision whether the question 
is one of general importance as the case 
will then fall out of his jurisdiction. It was 
suggested by the learned Standing Counsel 
that the appellant on whose memorandum 
of appeal the deficiency was reported ought 
to have invited the Taxing Officer to form 
an opinion as to the importance of the ques- 
tion before the Taxing Officer rendered his 
decision on merits and the petitioner having 
omitted to do so, the Taxing Officer rightly 
rejected his application for making a refer- 
ence and this Court in the exercise of its 
jurisdiction under Article 226 of the Cons- 
titution cannot compel the Taxing Officer to 
make a reference to the Taxing Judge, how- 
soever, it may appear to this Court that the 
question as to deficiency in Court-fee which 
arose was one of general importance. 


12. On a close examination of the 
arguments advanced by the learned counsel 
for the parties there appears to be a paral- 
lelism to certain extent in their approach in 
regard to the respective power and jurisdic- 
tion of the Taxing Officer and the Taxing 
Judge conferred by Section 5. It is implicit 
in the approach of both the learned counsel 
that there is a division of power, all ordi- 
nary questions referred by the Stamp Re- 
porter in respect of the Court-fee fall within 
the jurisdiction of the Taxing Officer for 
decision while all questions which are of 
general importance are to be decided by the 
Taxing Judge, that is to say under the 
scheme of the section the Taxing Officer is 
precluded from rendering a decision on the 
questions which are of general importance. 
This is an approach which is difficult to be 
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accepted. There is no doubt that the langu- 
age of Section 5 as also of many other sec- 
tions of the Court-fees Act is complicated 
and defective. It has been observed by 
learned Judges in many cases decided by 
various High Courts that the Court-fees Act 
is notorious for its bad drafting. However, 
that is hardly a matter for consideration. 
However involved and defective the drafting 
of a provision of the statute be it is the 
duty of the Court to interpret and construe 
it. 

13. It appears to us that there is no 
division of functions or jurisdiction under 
the provisions of this section in the sense as 
canvassed by the learned counsel. A direct 
reference by the Stamp Reporter for render- 
ing of a final decision by the Taxing Judge 
is not envisaged. Every reference at first 
has to be made to the Taxing Officer by the 
Stamp Reporter. The Stamp Reporter is 
not required to classify the question as a 
preliminary step in the category either of 
ordinary importance or of general import- 
ance. Once a question is referred to the 
Taxing Officer on a difference arising be- 
tween the Stamp Reporter and the suitor, it 
is the duty of the former to render a deci- 
sion thereon irrespective of the fact whether 
the question was of ordinary importance or 
of general importance. The Taxing Officer 
is under a duty to render his decision on 
merits. Having done that the Taxing Off- 
cer has to consider whether the question is 
one of general importance and once he is 
of opinion that the question is one of gene- 
tal importance, then the decision rendered 
by him on merits will not be final and he 
will be under a duty to refer the question 
for the final decision of the Taxing Judge. 
Thus the procedural scheme under the sec- 
tion is that the Taxing Judge will get the 
jurisdiction to render a final decision on the 
question of the Court-fee only when the Tax- 
ing Officer refers the question. 

The stage for reference by the Taxing 
Officer to the Taxing Judge would only ar- 
tive after the rendering of the decision on 
merits by him on the question referred by 
the Stamp Reporter. We do not find any 
substance in the contention that a reference 
by the Taxing Officer to the Taxing Judge 
on a question of general importance has to 
be made without first rendering on merits of 
his own decision thereon. There is no dicho- 
tomy of functions or jurisdiction under the 
scheme of this section. Every reference on 


a question of difference has first to be con- 


sidered and decided by the Taxing Officer 
whose decision ordinarily would be final but 
the decision of the Taxing Officer would not 
be final if it is found by him that the ques- 
tion was one of general importance; then the 
procedure prescribed casts a duty on the Tax- 
ing Officer to refer the question for final 
decision of the Taxing Judge. 


14. Having cleared as best we could 
the meaning which could intelligently be 
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given to the involved language now we pro- 
ceed to consider whether the words “except 
when the question is, in his opinion, one of 
general importance, in which case he shall 
refer it to the final decision of the Chief 
Justice ”? occurring in Section 5, 
leave it to the sweet will of the Taxing Ofi- 
cer not to form an opinion as to the import- 
ance of the question. If that were so then 
simply by declining to form an opinion the 
Taxing Officer can always give finality to his 
own decision and deprive the aggrieved party 
from getting the benefit of the opinion of 
the Taxing Judge though the question be 
one of general importance, We ought not 
countenance a construction of the section as 
to vest a discretion in the Taxing Officer 
in such a matter of crucial concern to the 
litigant unless we are compelled to do so by 
the force of the language. 


15. Can the expression “when the 
question is, in his opinion, one of general 
importance” be construed as imposing a duty 
on the Taxing Officer to examine the nature 
of the question in every case and form an 
opinion as to its importance as on that will 
depend the exercise of power by the Taxing 
Judge for the benefit of the suitor or the 
Government as the case be? It appears to 
us beyond doubt and it has not been disput- 
ed that once the Taxing Officer formed an 
opinion that the question was one of gene- 
ral importance then he is bound to refer the 
question for the final decision of the Taxing 
Judge. No discretion is left in that event 
with the Taxing Officer. He is under a duty 
to make a reference of the question to the 
Taxing Judge where he is of the opinion 
that the question is one of general import- 
ance, 


The object of the section calling for the 
final decision of the Taxing Judge on a 
question of general importance would be 
frustrated if it were held that it was at the 
discretion of the Taxing Officer to form an 
opinion or not to form an opinion. There 
js nothing in the scheme of this section pre- 
venting a suitor to invite by application the 
‘Taxing Officer to form an opinion as to the 
importance of the question. A suitor or the 
State as the case be will be under no neces- 
sity to invite the opinion of the Taxing Offi- 
cer on the importance of the question for 
obtaining the final decision of the Taxing 
Judge until and unless the Taxing Officer ren- 
dered on merits his decision on the question 
adverse either to the suitor or the State. 


16. The Taxing Officer has to perform 
a judicial function under Section 5. In 
forming an opinion as to the importance of 
the question he is under a duty to act judi- 
cially and not arbitrarily. We think any 
opinion rendered by him on the importance 
of the question may be amenable to a writ 
of certiorari if in forming his opinion the 
Taxing Officer proceeded arbitrarily and 
against established judicial principles. It is 
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not open to the Taxing Officer to decline at 
his sweet will forming of an opinion on the 
importance of the question. In the case of 
Commr. of Income Tax v. McMillon and 
Co., AIR 1958 SC 207 the Supreme Court 
had occasion to construe the expression “in 
the opinion of the Income Tax Officer” oc- 
curring in the proviso to Section 13 of the 
Income Tax Act, 1922 and held that those 
words did not confer a mere discretionary 
power and in the context it imposed a sta- 
tutory duty on the Income-tax Officer to exa- 
mine in every case the method of account- 
ing employed by the assessee and to see whe- 
ther or not it has been regularly employed 
and to determine whether income, profits 
and gains of the assessee could properly be 
deduced therefrom. 


We -think in the context in which the 
expression “when the question is in his opin- 
ion, one of general importance” occurs in 
Section 5 does not leave any discretion with 
the Taxing Officer but impose a duty upon 
him to examine in each case before him 
whether the question was of general import- 
ance, more so when invited to do so by the 
party affected. The learned Standing Coun- 
sel in support of his contention that the 
Taxing Officer is under no duty to make a 
reference to the Taxing Judge on an appli- 
cation made to him after he had rendered 
his decision on the question referred relied 
upon the case of Aijazuddin v. Taxing Off- 
cer, AIR 1966 All 227. It appears that in 
that case the Taxing Officer was invited by 
an application to make a reference after 
three months of the rendering of the deci- 
sion by him on the question. In that con- 
nection Dwivedi, J. who decided the case 
observed: 


“In para 5 of the petition it is admitted 
that the petitioner came to know of the im- 
pugned order in the middle of May, 1963. 
Nevertheless no earlier steps were taken by 
him to seek proper remedy against the 
order. Three months thereafter on August 
16, 1963 for the first time he made an ap- 
plication to the Taxing Officer to refer the 
question of the Court-fees to the Taxing 
Judge. Thus the request was obviously be- 
lated and futile. After the Taxing Officer 
had decided the issue of Court-fee he could 
not refer the matter to the Taxing Judge.” 


17. We do not think that the above 
quoted observations of Dwivedi, J. lay down 
the law that the Taxing Officer had absolute 
discretion in the matter and could not be 
compelled to refer the question of Court- 
fee to the Taxing Judge. On the other 
hand in the observations quoted there is 
an implied hint that had the petitioner taken 
early steps the matter would have been dif- 
ferent. The petitioner in fact was penalised 
by the learned Judge as the request for re- 
ference was obviously belated. Be that as 
it may, if the latter observation of Dwivedi, 
J. to the effect that after the Taxing Officer 
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bad decided the issue of Court-fee he could 
not refer the matter to the Taxing Judge 
be taken to be as laying down a rule of law, 
we do not find ourselves in agreement with 
it. . 

18. It has not been disputed by the 
learned Standing Counsel that a discretion in 
the nature of mandamus can always be issu- 
ed by the High Court in the exercise of its 
jurisdiction under Article 226 of the Consti- 
tution calling upon a Tribunal or an Autho- 
rity under a duty to act judicially to per- 
form its judicial function in the manner pres- 
cribed by law. Since we have held above 
that under the scheme of Section 5 the Tax- 
ing Officer is under a duty to form an opin- 
ion as to the importance of the question of 
the Court-fee payable a direction can be 
issued by the Court calling upon the Taxing 
Officer to form an opinion judicially on the 
importance of the question referred to him 
by the Stamp Reporter and if he finds’ that 
the question is of general importance then 
his decision on the merits of the question 
will not be final and he must refer it for the 
final decision of the Taxing Judge. 


19. We are not impressed with the 
submission of the learned Standing Councel 
that the Taxing Officer in his order dated 
26-8-1970 had applied his mind to the im- 
portance of the question and he did not find 
the question as one of general importance 
that being implicit in his observation “the 
Taxing Officer had no reason to make any 
Teference to the Court as prayed.” We think 
the order of the Taxing Officer dated 26-8- 
1970 is primarily based on the circumstance 
that the Taxing Officer had already on merits 
tendered his decision, therefore, no question 
of any reference arose. 


20. As a result of the discussion 
above, our answer to the first question refer- 
red is that the Taxing Officer while exercis- 
ing his jurisdiction under Section 5 of the 
Court-fees Act was under a mandatory duty 
to form an opinion as to the importance of 
the question when invited to do so within a 
reasonable time even after he had rendered 
his own decision on the merits of the ques- 
tion and then refer the same for final deci- 
sion of the Taxing Judge, if the question is 
found to be one of general importance. 

21. Our answer to the second ques- 
tion is that it is for the Taxing Officer to 
decide judicially whether the question was 
one of general importance and this Court 
can quash the decision by a writ of certio- 
Tari in the exercise of its jurisdiction under 
Article 226 of the Constitution if it were 
found that the duty cast on him to form an 
opinion was not performed judicially. 

22. Our answer to the third question 
teferred is that a mandamus can be issued 
to the Taxing Officer under Article 226 of 
the Constitution compelling him to examine 
the case and form an opinion as to the im- 
portance of the question and then refer it 
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to the Taxing Judge in the event of his find- 
ing that the question was one of general 
importance even though the Taxing Officer 
himself had decided the question on merits. 

- Answered accordingly. 


-aE 
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Index Note: — (A) U. P. Indian Medi- 
cine Act (10 of 1939), Section 39 (4) — Re- 
gistered Medical Practitioners — Right to 
give evidence at any inquest or in any court 
as expert — Is Medico-Legal Work — 
Right cannot be taken away by general order 
of State Government affecting all medical 
officers irrespective of their individual capa- 
city under guise of personal control — Order 
contravenes this section. (Paras 6, 7) 

Standing Counsel, for Appellants; Mohd. 
Iqbal, for Opposite Parties. 

JUDGMENT:— The State of Uttar 
Pradesh and the authorities of Medical Health 
Services have come up in appeal against the 
judgment of a learned Single Judge quashing 
an order passed by the Civil Surgeon, Saha- 
ranpur on 30th May, 1968. By this order 
the Civil Surgeon directed all the Medical 
Officers In-charge of Zila Parishad Dispensa- 


‘ries in the district of Saharanpur that they 


were not authorised to do Medico-legal work 
at the dispensary as they were not fully 
qualified for this work. 

2. It is not disputed that all the 
Medical Officers of the Zila Parishad Dis- 
pensaries, who are respondents before us, 
being aurveda graduates were registered medi- 
cal practitioners within meaning of Indian 
Medicine Act, 1939. Section 39 (4) of that 
Act provides: 

SII asa ae: Be, aaee s etetiareueese AaS 

(4) A registered practitioner shall be en- 
titled to 

(a) sign or authenticate a birth or death 
certificate required by any law or rule to 
be signed or authenticated by a duly quali- 
fied medical practitioner; 

(b) sign or authenticate a medical or 
physical fitness certificate required by any 
law or rule to be signed or authenticated by 
a duly qualified medical practitioner; 

(c) give evidence at any inquest or in 
any Court of law as an expert under Sec- 
tion 45 of the Indian Evidence Act, 1872 
on any matter relating to medicine, surgery 
or midwifery.” 

Section 41 (2) of the Act provides that the 
registered practitioners shall have the same 
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privileges as the medical practitioners regis- 
tered under the U. P. Medical Act, 1917, 
have under the U. P. Excise Act, 1910, or 
any other Act for the time being in force. 
It is apparent from Section 39 (1) that the 
expression “legally qualified medical practi- 
tioner” or duly qualified medical practitioner 
or any word importing that a person is re- 
cognised by law as a medical practitioner or 
member of medical profession shall in all 
Acts in force in Uttar Pradesh and in all 
Central Acts in so far as such Acts relate 
to any of the matters specified in List II or 
List III in the Seventh Schedule to the Cons- 
titution be deemed to include a registered 
practitioner. 


3. It is thus clear that the Aurvedic 
practitioners, who have been granted the 
requisite diploma and who were deemed to 
be the registered practitioners are also deem- 
ed to be the legally qualified medical prac- 
titioners within meaning of Indian Medicine 
Act. They are entitled to do the various 
acts as well as to the same privileges as the 
Medical practitioners registered under the 
U. P. Medical Act, 1917. 


4, It appears that the Government 
received some complaints against the com- 
petence of Aurvedic practitioners who were 
acting as Medical Officers of the Zila Pari- 
shad Dispensaries. In October, 1966 the 
Government constituted a committee and 
charged it with the duty of examining whe- 
ther such practitioners should be permitted 
to do medico-legal work and to submit its 
report within a fortnight. In November, 
1966, the committee submitted its report 
after examining the various curricula and 
the courses prescribed by the various Aur- 
vedic Colleges, It found that the Aurvedic 
practitioners were deficient in qualifications. 
The State Government appears to have ac- 
cepted this report and to have issued ins- 
tructions to the Civil Surgeons of the 
various districts to see that the Aurvedic 
practitioners are not permitted to do medico- 
legal work. In the context of these instruc- 
tions the Civil Surgeon, Saharanpur passed 
the impugned order dated 30th May, 1968 
prohibiting the medical officers of the Zila 
Parishad Dispensaries from doing any medi- 
co-legal work. It is not disputed that the 
medico-legal work includes giving of evi- 
dence at any inquest or in any Court of law 
as an expert under Section 45 of the Indian 
Evidence Act.on any matter relating to 
medicine, surgery or midwifery. 

5. The question that arises for con- 
sideration is whether the State Governm°®nt 
or its Executive Officers are entitled to pass 
orders prohibiting the registered medical 
practitioners from doing the work which 
they had been expressly authorised to do 
by virtue of their registration under the 
Indian Medicines Act. We are clear in 
our mind that the orders of the State Gov- 
ernment cannot override the provisions of 
legislative enactments. When the Indian Me- 
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dicines Act expressly entitles these registered’ 


practitioners to appear as an expert, the 
State Government has no power to contra- 
vene that provision. The impugned order 
passed by the Civil Surgeon, Saharanpur is 
clearly violative of the provisions contained 
in Section 39 (4) of the Act, 


6. It was urged that under para- 
graph 422 of the U. P. Medical Manual as 
well as under the Notification dated Novem- 
ber 16, 1946, issued by the State Govern- 
ment under the District Boards Act, the 
Medical Officers In-charge of the Zila Pari- 
shad Dispensaries are under the personal 
control of the Civil Surgeons. That may be 
so, But in the guise of control, the Civil 
Surgeon cannot deprive the registered prac- 
titioners of their statutory right. 


7. The impugned order is a general 
order operating on all medical officers irres- 
pective of their individual capacity to do 
medico-legal work. Such a general order 
violates Section 39 (4) of the Act. The learn- 
ed Single Judge was justified in quashing 
this order. 


_ 8. The appeal has no substance and 
is accordingly dismissed with costs. 
Appeal dismissed. 





AIR 1973 ALLAHABAD 496 (V 60 C 171) 
T. S. MISRA, J. 


Sheo Nath Seth, Appellant v. Smt. 
Krishna Kumari Devi, Respondent. 
Second Appeal No. 1007 of 1965, 


D/- 4-5-1973, against order of Prem Singh, 
Addl. Civil J., Varanasi, D/- 31-10-1964. 

Index Nofe:— (A) Transfer of Property 
Act (1882), Section 44 — Suit by transferee 
of a share of dwelling house belonging to 
undivided Hindu family for recovery of 
possession — Maintainability. 

Brief Note:— (A) A transferee of a 
share of a dwelling house belonging to an 
undivided Hindu family being not a mem- 
ber of the family, is not entitled to joint 
possession or common or part enjoyment of 
the house. His only remedy lies in the fil- 
ing of suit for partition and not for re- 
covery of possession of any specific portion 
or ejectment of the transferor therefrom. 
Fact that the transferor having executed a 
rent note is estopped under Section 116, 
Evidence Act from challenging transferee’s 
title to seek his ejectment from house is 
immaterial in view of non-mention in the 
tent note, of specific portion of the house in 
occupation of the members of the family. 
AIR 1953 SC 487 and AIR 1966 SC 470, 
Followed. (Paras 2, 3) 


Cases Referred: Chronological Paras 

AIR 1966 SC 470 = (1966) 1 SCR 628, 
Manikayala Rao M. V. S. v. M. 
Narasimhaswami 2 
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AIR 1953 SC-487 = 1954 SCR 177, 
Sidheshwar Mukherjee v. Bhubneshwar 
Prasad. 


Sidheshwari Prasad, for Appellant; 
Mahesh Pd. Srivastava, for Respondent. 


JUDGMENT:— This is a defendant's 
appeal arising out of a suit for his eject- 
ment from the accommodation mentioned at 
the foot of the plaint and for recovery of 
atrears of rent and damages. The plaintiff 
alleged herself to be the owner of 2/3rd 
share in the house No. 53/163 situate in 
Mohalla Dethori Mahal, Varanasi. She fur- 
ther alleged that the defendant was her ten- 
ant of 4 rooms and one osara on the ground 
floor and one room on the upper floor in 
the said premises at a monthly rental of 
Rs. 8.00. A sum of Rs. 350.00 became due 
from the defendant as arrears of rent upto 
31st May, 1956, for the recovery of which 
a suit was filed in the Court of Judge Small 
Causes, Varanasi. That suit was decreed but 
the defendant did not pay the amount of the 
decree nor did he pay any rent subsequent 
to 31st May, 1956. Consequently a compo- 
site notice of demand and ejectment was given 
to the defendant on 18-1-1957, but he refus- 
ed to accept the same and also failed to pay 
the arrears of rent within one month of the 
said notice. 


Thus he became a defaulter within the 
meaning of Section 3 (i) (a) of the U. P. Act 
No. I of 1947 and as he failed to vacate 
the said accommodation and deliver vacant 
possession of the same to the plaintiff, the 
suit for the aforesaid reliefs was filed. The 
plaintiff alleged that the said house was for- 
merly owned by the defendant and his bro- 
thers, Mool Chandra and Ram Chandra. 
They had equal shares in the said house. 
The defendant sold his 1/3rd share in the 
said house to Sri Bhagwan Das Patel by a 
sale deed dated 9-2-1953 and executed a rent 
mote on the same date i.e., ‘9-2-1953 in favour 
of Bhagwan Das Patel in respect of his 1/3rd 
share in the said house which he has sold to 
Bhagwan Das Patel agreeing to pay rent to 
Patel @ Rs. 8.00 p.m. The defendant thus 
became tenant in the said premises at the 
said rate. On 2-4-1955 Ram Chandra, the 
brother of the defendant sold his 1/3rd share 
to the plaintiff. 


On 14-4-1955 Bhagwan Das Patel sold to 
the plaintiff that 1/3rd share in the said house 
which he had purchased from the defendant 
on 9-2-1953 and also assigned to the plain- 
tiff the arrears of rent outstanding against the 
defendant. Thus the plaintiff became the 
owner of 2/3rd share in the said house and 
the defendant became her tenant @ Rs. 8.00 
p. m. The suit was resisted by the defen- 
dant on number of grounds. He contended 
that there did not exist any relationship of 
landlord and tenant between him and the 
plaintiff and asserted that he was not the 
tenant of the plaintiff. The genuineness of 
the alleged rent note said to have been exe- 
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cuted in favour of Bhagwan Das Patel was 
also disputed. In para 16 of the written 
statement it was asserted that the house in 
question was ancestral property. It was a 
dwelling house of the defendant and his bro- 
thers who were in joint possession thereof. 

There had been no partition between the 
defendant and his brothers and the plaintiff 
was not entitled to possession of any specific 
portion of the said house until she got parti- 
tion made by metes and bounds. In para 17 
of the written statement it was contended 
that the suit for possession of specific por- 
tion of the house without partition was mis- 
conceived and untenable. The validity of the 
note was also challenged. On these plead- 
ings the Trial Court framed a number of 
issues. It found that the defendant was the 
tenant of the premises in suit and that the 
relationship of landlord and tenant existed 
between the parties. It also found that the 
notice was duly served on the defendant but 
he failed to comply with the same and be- 
came a defaulter. On these findings the suit 
was decreed. Against that decision the defen- 
dant preferred an appeal. i 


The learned Second Additional Civil 
Judge, Varanasi, who disposed of that ap- 
peal held that the defendant occupied 1/3rd 
share of the said house as tenant of the plain- 
tiff and that he had delivered possession of 
his ownership rights in his 1/3rd share of 
that house. He however, observed that it was 
difficult to say that the portion in suit viz., 
4 rooms and one osara on the ground floor 
and one room on the first floor of the said 
house was purchased by the plaintiff and let 
out to the defendant. He further observed 
that the case involves serious questions viz. 
whether the plaintiff and his brothers form- 
ed a Hindu joint family and were they co- 
parceners or not and whether this house was 
a dwelling house at the time of its sale to 
Bhagwan Das Patel or not and whether the 
portion ‘in suit is the 1/3rd portion of this 
house or is in excess of it. 

On the basis of the sale deed he con- 
cluded that the plaintiff held the defendant’s 
1/3rd share in the house and the latter oc- 
cupied it as a tenant of 1/3rd share in the 
house. But it could not be said with pre- 
cision as to which portion of the house con- 
stituted that share. He also referred to the 
specific plea to the fact that there was no 
partition amongst the brothers of the defen- 
dant and the plaintiff had purchased merely 
the undivided share of the defendant. Hence 
the plaintiff was not entitled to take posses- 
sion of any specific portion of the house re- 
presenting it to be the defendant’s share. No 
specific issue was framed on this plea. The 
case was, therefore, remanded to the trial 
Court for framing proper issues on the 
points referred to above, with the observa- 
tion that the question of genuineness and 
validity of the sale deed Ex. 3 and the rent 
deed, Ex. 13, would not be allowed to be 
raised and that the findings that the defen- 
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dant was the tenant of the plaintiff of 1/3rd 
share of the house on a monthly rent of 
Rs. 8.00 and he has not paid any amount 
as rent to the plaintiff in spite of service of 
notice Ex. 12, would not be disturbed. On 
remand the trial Court framed the follow- 
ing issues:— 

1. Whether the plaintiff and his brother 
formed a joint family? 

2. Whether there was a partition among 
the brothers of the defendants? 


3. Whether the house has been divided 
by metes and bounds? 

4. To what relief if any is the plaintiff 
entitled? 

5. Whether the defendant is in posses- 
sion of the premises as a tenant or as a co- 
sharer? 


On the aforesaid issues Nos. 1, 2, and 3 the 
trial Court held that formerly the defendant 
and his brothers formed a joint Hindu fami- 
ly and no partition by metes and bounds 
took place. There was a family settlement 
according to which they were in possession 
of different portions of the same house 
according to their mutual understanding. On 
Issue No. 5, it was held that the defendant 
occupied the premises as a tenant and not as 
a co-sharer. On these findings the suit was 
again decreed by the trial Court. The defen- 
dant again preferred an appeal from the said 
decree. The learned Second Additional Civil 
Judge considered only one point in the ap- 
peal viz., what is the effect of the private 
arrangement between the defendant and his 
brothers in respect of the house in the mat- 
ter of passing of decree for actual ejectment. 
He observed that the finding of the Trial 
Court to the effect that the defendant was in 
occupation of the disputed portion of the 
premises in pursuance of a private arrange- 
ment amongst his brothers was not challeng- 
ed before him. 

The learned Second Additional Civil 
Judge further observed that there being pri- 
vate arrangement amongst the defendant and 
his brothers, the other brothers could raise 
no objection in delivery of possession to 
Bhagwan Das over the portion in the occu- 
pation of the defendant and the remedy of 
the defendant lay by way of partition. The de- 
fendant therefore became a tenant of Shri 
Bhagwan Das Patel in the disputed premises 
and by virtue of the sale deed executed by 
Bhagwan Das Patel in favour of the plaintiff, 
the latter became landlord of the defendant. 
He, therefore, found no difficulty in passing 
a decree of ejectment of the defendant from 
the premises in suit. The appeal was, there- 
fore, dismissed. Aggrieved by that decision, 
the defendant has now come up to this Court 
in second appeal. 


2: The Courts below have thus found 
that the defendant was the tenant of the 
plaintiffs 1/3rd share in the house in ques- 
tion on a monthly rent of Rs. 8.00, that he 
had not paid any amount as rent or other- 
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wise for the period claimed by the plaintiff 
in spite of service of notice, Ex. 12, that 
the sale deed, Ex. 3 and the rent deed, Ex. 
13, executed by the defendant in favour of 
the plaintiff were genuine documents and were 
binding on the defendant, that the defen- 
dant and his two brothers, who formed joint 
Hindu family lived separate and were in occu- 
pation of the house in question not in pursuance 
of any partition by metes and bounds but in 
pursuance of a private arrangement between 
themselves. The appellate Court below, how- 
ever, found that in view of the private ar- 
rangement in pursuance of which the defen- 
dant and his other brothers were in occupa- 
tion of separate portions of the house in 
question, the brothers of the defendant could 
raise no objection in delivery of possession 
to the plaintiff over the portion of the house 
wae was in the occupation of the defen- 

t. 

The learned counsel for the defendant-ap- 
pellant urged that the plaintif was not enti- 
tled to obtain possession of any specific por- 
tion of the house in dispute by ejectment of 
the defendant therefrom without filing a suit 
for partition. He contended that the remedy 
of the plaintiff Jay in filing the suit for parti- 
tion and not in any other way. He further 
urged that the plaintiff, who was transferee of 
a share of a dwelling house belonging to an 
undivided Hindu family being not a mem- 
ber of the family, was not entitled to joint 
possession or common or part enjoyment of 
the house and his remedy therefore lay in 
the filing of a suit for partition and not for 
recovery of possession of any specific portion 
of the property or ejectment of the defen- 
dant therefrom. In my view there is force 
in this contention. The house in dispute is 
a dwelling house belonging to the defendant 
and his two brothers who formed a joint 
Hindu family. These brothers lived in that 
house and it appears that they occupied dif- 
ferent portion of the said house in pursu- 
ance of some mutual arrangement between 
them. However, no partition of the said 
house by metes and bounds has taken place. 

The defendant sold his 1/3rd share in 
the house to Bhagwan Das Patel on 9-2- 
1953. Bhagwan Das Patel thereafter sold 
the portion so purchased by him to the 
plaintiff Smt. Krishna Kumari on 14th April, 
1955. Thus the plaintiff became the owner 
of the share of the defendant in that house. 
On 2-4-1955 Ram Chandra, one of the bro- 
thers of the defendant sold his 1/3rd share 
in the house to the plaintiff. In this way 
the plaintiff acquired 2/3rd share in the said 
house. The remaining 1/3rd share continues 
to belong to Mool Chand, the other brother 
of the defendant. The plaintiff is thus a co- 
owner of 2/3rd share in the said house. Ad- 
mittedly the plaintiff is not a member of the 
family of the defendant and his brothers. 
That being so, the plaintiff, who is a trans- 
feree of 2/3rd share of the dwelling house 
belonging to an undivided family, not being 
a member of the family, was not entitled te 


r 
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joint possession or common or part enjoy- 
ment of the said house without seeking parti- 
tion by metes and bounds. (See Section 44 
of the Transfer of Property Act). 


It is a settled law that a purchaser of 
a co-parcener’s undivided interest in joint 
Hindu family property is not entitled to pos- 
session of what he has purchased. His only 
right is to sue for partition of the property 
Jand ask for allotment to him of that which 
on partition might be found to fall to the 
share of coparcener whose share he had 
purchased. His right to possession would 
date from the period when a specific allot- 
ment was made in his favour. The transferee 
is not entitled to possession of interest pur- 
chased by him till the partition has been 
made. The purchaser acquires only an 
equity to stand in the alienation shown and 
can work out his right by means of parti- 
tion but he is not entitled to joint possession 
with them. He does not acquire title to any 
defined share in the property. He could, 
therefore, work out his rights only by a 
suit for partition and his right to possession 
would date from the period when a specific 
allotment is made in his favour. (See AIR 
1953 SC 487 and AIR 1966 SC 470). 


3. The learned counsel for the appel- 
lant, however, urged that the defendant hav- 
ing executed a rent note was estopped from 
challenging the title of the plaintiff to seek 
his ejectment from the said premises. This 
contention too has no merits. In the rent 
note Ex. 13, specific accommodation in the 
said house was not defined. The lease was 
created by Bhagwan Das vide Ex. 13, in res- 
pect of 1/3rd share which Bhagwan Das had 

urchased from the defendant. The plaintiff 

ad purchased that 1/3rd share of the house 
which Bhagwan Dass had purchased from the 
defendant. But the plaintiff has sought eject- 
ment of the defendant from four rooms and 
one osara in the ground-floor and a room 
on the first floor of the house in dispute. 
Significantly, it is nowhere mentioned in 
the rent note, Ex. 13, that the lease was 
being created in respect of these four rooms 
and one osara on the ground floor and one 
room on the first floor of the said house. 


It is true that the defendant could not 
dispute the title of Bhagwan Das under Sec- 
tion 116 of the Indian Evidence Act but he 
can set up a plea that the remedy of the 
plaintiff lay in filing a suit for partition inas- 
much as the plaintiff had a derivative title 
having purchased 1/3rd share in the said 
house from Bhagwan Das, and hence was 
not entitled to seek ejectment of the defen- 
dant because that would amount to seeking 
possession of any specific portion of the 
house by ejectment of the defendant there- 
from without filing a suit for partition. 
Hence, Section 116 of the Indian Evidence 
Act could not be attracted. The defendant 
could raise any valid plea to defeat the claim 
of the plaintiff for his ejectment from the 
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said house, The plaintiff’s suit for ejectment 
simpliciter is therefore misconceived and must 
fail so far as that relief was concerned. 


4. In the result, the appeal is allow- 
ed and the decree passed by the court be- 
low is modified to the extent that the relief 
for ejectment of the defendant from the ac- 
commodation in question is refused and the 
suit shall now stand decreed only for Rupees 
192.00 as arrears of rent from Ist June, 1956 
till the date of the institution of the suit. 
The rest of the decree passed by the court 
below is set aside. In the circumstances of 
the case, the parties shall bear their own 
costs in this appeal. : 

Appeal allowed. 
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T. S. MISRA, J. 

M/s. Basti Ram’ Roop Chand, Applicant 
v. M/s. Radhey Shyam Gulab Chand and 
another, Opposite Parties. 

Civil Revn. No. 1136 of 1971, DJ- 27-4- 
1973, against order of M. Wahaj Uddin, Addl. 
Dist. J., Kanpur, D/- 12-7-1971. 

Index Note: — (A) Civil P. C. (1908), 
Order 14, Rule 2 — Preliminary issue — 
Suit for damages on ground of breach of 
contract — Jurisdictional issue. 


Brief Note: (A) Under Order 14, R. 2 
the court is bound to try as preliminary issue 
a question of Jaw on which the entire suit 
may be disposed of. But where the ques- 
tion is not purely of law or it is mixed ques- 
tion of law and fact the Court has no juris- 
diction to try the issue as a preliminary issue. 
AIR 1964 SC 497, Foll. (Para 2) 


Thus in a suit for recovery of damages 
on account of breach of contract, the ques- 
tion of jurisdiction being a mixed question of 
law and fact cannot be decided as a preli- 
minary issue. (Para 2) 
Cases Referred: Chronological Paras 


AIR 1964 SC 497 = (1964) 4 SCR 
409, S. S. Khanna v. F. J. Dhillon 2 

G. P. Bhargava, A. N. Bhargava, for 
Appellant. 

ORDER:— This _ revisional application 
is directed against the order of the Additional 
District Judge, Kanpur. It has arisen in the 
following circumstances: 

The plaintiff-opposite party commenced 
an action against the defendant-applicant and 
Union of India for a decree of Rs. 13,485.12 
together with pendente lite and future inte- 
Test. Both the defendants have filed separate 
written statements contesting the suit. An 
issue relating the jurisdiction of the court 
was framed. The defendant made an appli- 
cation praying that the said issue be tried as 
a preliminary issue. This application was 
opposed by the plaintiff. The Trial Court 
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having found that in a suit for recovery of 
damages on account of breach of contract 
the question of jurisdiction was a mixed 
question of law and fact, did not consider 
it expedient to try the issue as a preliminary 
issne and consequently rejected the applica- 
tion of the defendant. Against that decision 
the defendant went up in revision before the 
District Judge. The learned Additional Dist- 
rict Judge who heard and disposed of the 
revision found that for deciding the issue 
relating to jurisdiction, the court would have 
to record the evidence and give a finding on 
fact whether the goods were to be delivered 
and price was to be paid in pursuance of 
the contract at Kanpur or not. As the same 
evidence was to be produced again in sup- 
port of the claim if the court found that it 
had jurisdiction, it was considered that it 
was not a fit case that the issue be decided 
as a preliminary issue. Having found that 
the Trial Court had not committed any ille- 
gality or irregularity in the exercise of its 
jurisdiction, the revision application was dis- 
missed. 


2. The defendant has now come to 
this Court in Revision. Now, the question 
of jurisdiction may be a pure question of 
law or a mixed question of law and fact and 
it will depend on the facts of each case 
whether it is of the one or the other cate- 
gory. In the instant case as pointed out 
above the claim is based on the alleged 
breach of contract. It was urged by the 
plaintiff that the cause of action for the 
suit arose at Kanpur inasmuch as the con- 
tract was F. O. R. Kanpur, the goods were 
despatched from Kanpur and the price of 
goods was payable at Kanpur. In view of 
these allegations the question of jurisdiction 
in the instant case is obviously a mixed 
question of law and fact. Under Rule 2 of 
Order 14 of the Code of Civil Procedure 
while the Court is bound to try as prelimi- 
nary issue a question of law on which the 
entire suit may be disposed of but where the 
question is not purely of law or it is a mixed 
question of Jaw and fact, the court has no 
jurisdiction issue as a preliminary 
issue. (See S. S. Khanna v. F. J. Dhillon, 
AIR 1964 SC 497). In the instant case as 
the question of jurisdiction was a mixed ques- 
tion of law and fact, the Trial Court had 
no jurisdiction to try that issue as a preli- 
minary issue. In this view of the Jaw, the 
Trial Court was, therefore, justified in not 
proceeding to decide the issue of jurisdiction 
as a preliminary issue. 

3. In these circumstances, there is 
no force in this application. It is according- 
ly dismissed with costs. The order whereby 
the proceedings in the suit were stayed by 
this Court, is hereby vacated. The record of 
the case shall be sent back to the court be- 
low without any delay. 


Application dismissed. 
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K. B. ASTHANA, J. 
Ganga Prasad, Appellant v. 
Prasad and another, Respondents. 
Second Appeal No. 1921 of 1966, DJ- 
12-4-1973, against Judgment and decree of 
P. K. Agarwal, 4th Addl. Civil J., Kanpur, 
D/- 2-6-1966. 

Index Note: — (A) Civil P. C. (1908), 
Order 1, Rule 13 — Plea of mom-joinder of 
necessary party — When amounts to waiver. 

Brief Note: — (A) Where a plea of 
non-joinder of necessary party requires proof 
of certain facts on the evidence on record, 
then non-raising it at, the earliest stage as 
enjoined by Order 1, Rule 13, would amount 
to waiver of pleading the facts on which 
such a plea could be established. AIR 1953 


Sahdeo 


Assam 93 (FB), Relied on. (Para 10) 
Cases Referred: Chronological Paras 
AIR 1964 All 1 = 1963 All LJ 406 


(FB), Udhoo Dass v. Prem Prakash 7 
AIR 1963 SC 468 = (1962) Supp 3 SCR 
461, Kanji Manji v. Trustee of the 
Port of Bombay 5, 8 
AIR 1960 All 47 = 1960 All LJ 213, 
Ballo Ram v. Chhedy Lal 
AIR 1953 Assam 193 = ILR (1953) 5 
Assam 326 EB), Chandra Mohan v. 
Union of Indi 10 
(1891) ILR 13 All 432 (FB), Matadin . 
Kashodhan v. Kazim Husain 

K. L. Grover, for Appellant; K. M. 
Dayal, for Respondents. 

JUDGMENT :— Ganga Prasad, appel- 
lant, appeals from a decree of his eviction 
from an accommodation in the ground-floor 
of a tenement in Kanpur City passed by the 
lower appellate Court after reversing the 
decree of dismissal of the suit by the Court 
of first instance. The plaintiff-respondent, 
Sahdeo, purchased the tenement, of which 
the accommodation in suit was a part, on 
1Sth March, 1956. The previous owner of 
the tenement was Bhagwandin. The allot- 
ment order under the U. P. (Temporary) Con- 
trol of Rent and Eviction Act (hereinafter 
called the Act) was passed in the name 
of Girja Shankar, son of Ganga Prasad, de- 
fendant on 16-1-1956. The accommodation 
let out in pursuance of the allotment order 
was used by Ganga Prasad and his son Girja 
Shankar as a ‘Godam’. Originally the rent 
payable for the accommodation to the pre- 
vious owner Bhagwandin was Rs. 10/- per 
mensem but it was increased to Rs. 12.75 
Paisa by the plaintiff, Sahdeo. It was alleg- 
ed by the plaintiff that the defendant Ganga 
Prasad who was the tenant, fell in arrears 
of more than four months; that a notice of 
demand for payment of arrears within one 
month of the service thereof and terminating 
the tenancy given under Section 106 of the 
Transfer of Property Act was served on the 
defendant; that the defendant did not pay 
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the arrears of rent due within one month 
of the service of the notice and did not vacate 
the premises on expiry of one month of the 
service of the notice, hence the suit for evic- 
tion, arrears of rent and mesne profits. 


2. The suit was defended by the de- 
fendant, Ganga Prasad, on the plea that he 
had taken the accommodation on rent from 
Bhagwandin on a rental of Rs. 10/- per 
month and that when the plaintiff became 
the owner by purchase, the rent was increas- 
ed to Rs. 12.75 Paisa per month; that no 
notice demanding the arrears of rent and 
terminating the tenancy was ever served; 
that the defendant was always willing and 
ready to pay the rent and the rent personally 
tendered by him was refused by the plaintiff 
on some pretext or the other and that the 
defendant was entitled for reimbursement in 
respect of the costs incurred by him in re- 
pairing the accommodation. 


3. The issues arising on the pleadings 
of the parties were framed by the learned 
Munsif trying that suit on 8-2-1965. There- 
after on 24-3-1965 the defendant filed an ap- 
plication for amendment of the written state- 
ment which was allowed on 3-4-1965. Two 
further pleas No. 14 (a) and (b) were incor- 
porated in the written statement; that the 
tenancy was settled with one Ganga Prasad 
and Girja Shankar members of a joint Hindu 
family and the plaintiff gave receipts of rent 
in the name of Girja Shankar and Ganga 
Prasad; that the suit was bad for non-joinder 
of Girja Shankar who was a necessary party. 


4. Here I may point out that there 
seems to be some confusion as regards the 
contents of paragraph 14 (a). In the ap- 
plication for amendment paragraph 14 (a) 
says that the tenancy was settled with Ganga 
Prasad and Girja Shankar as joint tenants 
family, but as incorporated the paragraph 
reads as stated above. A rejoinder was then 
filed on behalf of the plaintiff controverting 
the amended pleas set up in the written state- 
ment and it was pleaded that the tenancy 
was settled with Ganga Prasad and not 
jointly with Ganga Prasad and Girja Shankar, 
the latter having nothing to do with the 
tenancy and Ganga Prasad being the father 
and senior member of the family looks after 
the business carried on in the name of Ganga 
Prasad Girja Shankar. It is he who always 
paid the rent and is the tenant. Thus Girja 
Shankar is not a necessary party. Two new 
issues were added by the trial Court on 8-5- 
1965 to the effect: “whether the tenancy was 
in the name of the defendant and Girja 
Shankar jointly and whether the suit was 
bad for want of notice to Girja Shankar.” 
The Trial Court having found on the evi- 
dence on the record that the tenancy was 
a joint tenancy in the name of the defendant 
and his son Girja Shankar, the latter was a 
necessary party, dismissed the suit. How- 
ever, the trial Court held that the notice of 
demand of arrears of rent and termination 
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of tenancy was duly served on Ganga Prasad 
by refusal of the registered envelope con- 
taining the notice, with the result that the 
trial Court dismissed the suit for eviction but 
decreed it for recovery of arrears of rent. 


5. On appeal by the plaintiff the 
learned Judge of the lower appellate Court 
held that the service of notice on Ganga 
Prasad was sufficient even if the tenancy was 
a joint tenancy of the father and son rely- 
ing upon the decision of the Supreme Court 
in Kanji Manji v. The Trustees of ‘the Port 
of Bombay, (AIR 1963 SC 468) and it was 
not necessary for the plaintiff to serve a 
separate notice on Girja Shankar. For the 
same reason the lower appellate Court held 
that Girja Shankar was not a necessary party. 
The result was that the appeal was allowed 
and the plaintiff’s suit stood decreed for evic- 
tion of defendant Ganga Prasad. 

6. The main point urged by the 
learned counsel for the defendant-appellant 
was that Girja Shankar himself was the real 
tenant as the allotment order under the Act 
was passed in his name and the plaintiff not 
having served any notice of demand for 
arrears of rent and of termination of tenancy 
on Girja Shankar, the tenancy of Girja 
Shankar subsisted, and any decree for evic- 
tion of Ganga Prasad being of no use to the 
plaintiff, the suit was incompetent deserving 
dismissal for the defect of not imploading 
the necessary party. 

7. I think the defendant-appellant 
cannot set up a case against his own plcad- 
ings. By the amendment of the written state- 
ment the defendant set up a specific plea 
that the tenancy was settled with himself and 
Girja Shankar who formed a joint family. 
Even if a typographical mistake crept in 
the incorporation of the amendment allowed, 
the plea of the defendant would be that the 
tenancy was settled with the defendant him- 
self and Girja Shankar who constituted a 
joint tenancy. In either case the submission 
made in the Second Appeal that the tenancy 
was in the name of Girja Shankar alone as 
he was the allottee under the Act, is quite 
inconsistent with the defence plea in the 
written statement. Much emphasis was laid 
by the learned counsel for the appellant on 
the allotment order which is exhibited on 
record. No doubt, it is in the name of Girja 
Shankar, but considering the relationship be- 
tween Girja Shankar and Ganga Prasad being 
son and father and it having been admitted 
by Ganga Prasad in paragraph 10 of the 
written statement that the tenancy was setti- 
ed with him on 16-1-1956 at Rs. 10/- per 
month and later on the landlord increased 
the rent to .Rs. 12.75 Paisa, it is clear that 
the allotment order was treated by Ganga 
Prasad as meant for himself though the name 
of his son Girja Shankar was entered on it. 
Nothing therefore turns on the allotment 
order as such. 

It has been held by a Full Bench of 
this Court in the case of Udhoo Dass v. 
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Prem Prakash, (1963 All LJ 406) = (AIR 
1964 All 1) (FB) that a contract entered into 
by a landlord with a person on payment of 
rent by the latter for the purpose of carry- 
ing on the business in the accommodation 
though such accommodation is governed by 
the Act, is not void. Here the allotment 
order was in the name of Girja Shankar. 
No doubt, being in the name of Girja 
Shankar only, it permitted the landlord to 
enter into a contract of tenancy with him 
and if instead of Girja Shankar being on the 
actual scene, his father Ganga Prasad en- 
tered into engagement with the landlord and 
paid rent to him and used the accommoda- 
tion as a godown for the benefit of himself 
and his son Girja Shankar, it would not 
amount to any breach of provisions of the 
Act by the landlord. Ganga Prasad was 
the father of Girja Shankar and there is 
nothing on record to show that Girja Shankar 
was a separated son. The receipts of pay- 
ment of rent were always granted in the 
name of Ganga Prasad and Girja Shankar. 
If on this state of facts, the learned Judge 
of the Court below held that it was a joint 
tenancy which came into existence in the 
name of father and son, this finding would 
be consistent with the plea raised by the de- 
fendant himself. It is too late now in second 
appeal to raise the bogey of a tenancy being 
in the name of Girja Shankar alone. 


8. Having endorsed the finding of 
the Court below that the tenancy was a joint 
tenancy of father and son, the question arises 
whether the suit against Ganga Prasad alone 
for his eviction would be competent and 
non-impleading of Girja Shankar as defen- 
dant would be fatal. Before I answer this 
question it is necessary to consider the argu- 
ment raised that Girja Shankar was entitled 
to a separate notice even as a joint tenant 
as the notice issued was one under S. 3 (1) (a) 
of the Act. Girja Shankar was also entitled 
to an opportunity to save the tenancy by 
paying all the arrears within one month of 
the receipt of the notice. The submission 
was that the considerations which applied to 
service of a notice of termination of tenancy 
under Section 106 of the Transfer of Pro- 
perty Act to one of the joint tenants, will not 
apply to a notice of demand of arrears of 
rent under Section 3 (1) (a) of the Act. Re- 
liance was placed on a decision of learned 
Single Judge in the case of Balloo Ram v. 
Chhedi Lal, (AIR 1960 All 477). 

In the case cited the Jearned Judge was 
considering the question whether service of 
notice of demand of arrears of rent on an 
unauthorised person would be service of 
notice on the tenant. On the facts of the 
case it appears that the notice demanding 
arrears of rent was received by the minor 
son of the tenant during the absence of the 
latter who was out of station on business 
and when the tenant came back and the 
notice was handed over to him, he immedia- 
tely tendered the rent but by that time one 
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month had elapsed from the date of the re- 
cepit of the notice by the minor son but 
was within one month from the date when 
the notice came actually into the hand of 
the tenant. It was to repel the argument 
advanced on behalf of the landlord that the 
notice was not complied with, that the learn- 
ed Judge discussed the scope and purpose 
behind Section 3 (1) (a) and held that the 
notice of demand on the facts of the case 
before him would be deemed to have been 
served on the date when it came into the 
hands of the tenant on his return from out- 
station. The decision, therefore, in that case 
turned on the peculiar facts before the learn- 
ed Judge. To my mind, it does not lay 
down any rule of law. Indeed no question 
here arises as to the scope and purpose be- 
hind Section 3 (1) (a) as no doubt has been 
Taised about it. In the instant case, it was 
a composite notice served on Ganga Prasad. 
Because he refused to accept the registered 
envelope containing the notice, the Courts 
below rightly applied the rule of presump- 
tion and held the notice as served. There is 
good authority of this Court, that in regard 
to the service of notice under S. 3 (1) (a) 
of the Act the same rule of presumption ap- 
plied as are applicable to the service of 
notice under Section 106 of the Transfer of 
Property Act. Had the matter been res 
integra, I would have always held that rule 
of presumption based on refusal of a regis- 
tered cover ought not to be extended to a 
notice under Section 3 (1) (a) of the Act 
as Section 24 of the General Clauses Act in 
terms would not apply. 


However, I am bound by the Division 
Bench decisions of this Court and the ques- 
tion is no longer open. It is only another 
step then to extend the rule of law laid down 
by the Supreme Court in the case of AIR 
1963 SC 468 (supra) ` that the service of 
notice of demand of arrears of rent under 
Section 3 (1) (a) of the Act on one of the 
joint tenants would be sufficient compliance 
with law and will bind all the other joint 
tenants. However, on the facts of the case 
I need not go even so far as Ganga Prasad 
is the father of Girja Shankar and it has 
come in evidence that he used to pay the 
rent and similarly Girja Shankar also used 
to pay the rent and the receipt was always 
granted in the name of Ganga Prasad and 
Girja Shankar. Ganga Prasad having admit- 
ted in his evidence that he had entered into 
the engagement with the landlord though the 
tenancy was taken in his name as well as 
in the name of his son and that he had paid 
the rent, no prejudice has been caused to 
Girja Shankar if he were fixed with the 
knowledge that the landlord had demanded 
arrears of rent and it is difficult then to 
agree with the argument raised that he has 
not been afforded an opportunity to save the 
tenancy. It was open to Girja Shankar al- 
ways to go and pay up the arrears as it has 
come in evidence that the plaintiff landlord 
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had previously 
Girja Shankar. 


9. Reverting then to the question 
whether Girja Shankar was a necessary party, 
the learned counsel for the appellant submit- 
ted that Girja Shankar had an interest in the 
tenancy as a joint tenant and a decree for 
eviction against Ganga Prasad alone will be 
of no benefit, hence a decree against Ganga 
Prasad alone would be a useless and futile 
decree. The submission seemingly appears 
to be full of plausibility and tenability. 
However, it does not appeal to me for the 
reasons discussed below. Firstly, the rela- 
tionship between the parties again comes to 
force. From the evidence on record and the 
pleas raised by the defendant Ganga Prasad 
himself, it appears that Girja Shankar is 
nothing but the alter ego of defendant Ganga 
Prasad. For all practical purposes two are 
one and in so far as the tenancy was con- 
cerned, they are not two distinct persons 
having separate and distinct legal rights. Se- 
condly in his original written statement Ganga 
Prasad had set up a case that he was the 
tenant of the accommodation carrying on 
business therein and his tenancy started on 
the basis of an allotment order dated 16-1- 
1956. Though the finding has been recorded 
by the Court below that the tenancy was 
joint of father and son, and I am bound 
by it in second appeal, but so far as the 
question of non-impleading of necessary par- 
ties is concerned, it does not lie in the mouth 
of Ganga Prasad to raise such a plea when 
he himself came to the Court with the case 
that he was the actual allottee and the con- 
tract of tenancy was entered by the landlord 
with him. Thirdly, it appears to be an after- 
thought when by amendment a plea was 
raised that the tenancy was joint of father 
and son and that afforded an opportunity to 
raise the further plea that the suit was bad 
for non-joinder of necessary party. The 
amendment which has been incorporated in 
paragraph 14, further creates a complication 
for the defendant. As it stands, the case 
of the defendant is that the tenancy was 
settled between the landlord on one side and 
the father and son on the other but the 
father and son constituted a joint family. 
In that view of the matter Girja Shankar 
could only at best claim to be a proper party 
but not a necessary party as the father, head 
of the family, has been impleaded. Fourthly, 
there is much force in the submission put 
forward on behalf of the plaintiff-respondent 
that such a plea as non-joinder of the neces- 
sary party ought to have been raised at the 
earliest stage and at any rate, on the date 
of the settlement of the issues. Rule 13 of 
Order 1 of Civil P. C. barred the raising of 
this plea after the settlement of the issues. 
From the dates of the various events which 
I have mentioned above, it is obvious that 
no such plea was indicated either in the 
written statement or in any separate applica- 
tion on behalf of the defendants prior to 
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8-2-1965, the date on which the issues were 
settled. Unless a plea was raised as to how 
Girja Shankar was interested and the neces- 
sary facts pleaded, it would not have been 
possible for the Court to decide the ques- 
tion whether Girja Shankar was a necessary 
party. 

The question whether it is necessary to 
implead a party, more often than not, will 
be a question of fact, and not a question of 
law, unless some provision of law is relied 
upon which expressly lays down or expressly 
specifies as to who will be a party to a suit. 
Here is not a case of that kind. It was 
necessary, therefore, for the defendant to 
place before the Court the data for raising 
plea that Girja Shankar was a necessary 
party. The purpose and the object behind 
Rule 13 of Order 1 is that such data should 
be placed before the Court at the earliest 
so that the defect in the suit may be cured 
before the plaintiff has incurred further expen- 
ses and the time of the Court has been spent 
on the proceedings in the suit. That is why 
Rule 13 says that if the defendant does not 
raise such a plea at the earliest and, at any ` 
rate, up to the time of the settlement of the 
issues, he would be deemed to have waived 
the plea as by that date sufficient time of 
the Court and money of the parties has al- 
ready been spent. I do not find anything 
in the language of Rule 13 of Order 1 that 
it will not apply in the case of a person 
or body of persons who are to be impleaded 
as necessary party to a suit. 

10. The learned counsel for the ap- 
pellant in this connection referred to a Full 
Bench decision of the Assam High Court in 
the case of Chandra Mohan Saha v. Union 
of India, (AIR 1953 Assam 193) (FB) and 
a Full Bench decision of this Court on the 
old Civil Procedure Code in Mata Din 
Kashodhan v. Kazim Husain, (1891) ILR 13 
All 432 (FB). In so far as the Allahabad 
case is concerned, I do not think the ob- 
servations at page 465 relied upon by the 
learned counsel are the ratio decidendi. They 
appear to me mere obiter. Though the 
language of the old Sections 32 and 34 of 
the Civil P. C. may not be in pari materia 
with the language of Rule 10 and Rule 13 
of Order 1 of the Civil P. C., but they basi- 
cally appear to be similar. At page 465 the 
learned Judges observed that as Section 85 
of the Transfer of Property Act now repeal- 
ed, laid down that every person interested 
in the mortgage security must be made a 
party and as they were dealing with a case 
of a mortgage, they observed that the suit 
of the plaintiff was liable even to be dismis- 
sed as one Mata Prasad, the subsequent mort- 
gagee who was interested in the mortgage 
security, was not made a party to the suit. 
The facts in that case illustrate a principle 
which would not be applicable to the facts 
before me in the instant case. In the Full 
Bench case of Matadin on the very facts 
pleaded it was clear and obvious without any 
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further proof of pleading that Mata Prasad 
was subsequent mortgagee. Thus on the 
record there was already a plea on the basis 
of which an inference would be drawn that 
Mata Prasad was a necessary party. The 
question, therefore, of raising such a plea 
after the first date of hearing did not actual- 
ly arise. What was enforced there by the 
Full Bench was the provisions of repealed 
Section 85 of the Transfer of Property Act 
as they stood then. 

In the Full Bench case of AIR 1953 Assam 
193 (FB) (supra) in paragraph 7 of the re- 
port at page 194 the learned Chief Justice 
seems to have observed that Rule 13 of 
Order 1, Civil P. C., however, has no ap- 
plication to the case, and the suit in such 
cases is inherently defective, but has taken 
a caution that such a point can be taken 
at any stage provided no new facts have 
to be alleged or proved. The principle of 
law which emerges from what the learned 
Chief Justice observed is that where on the 
facts of a case without bringing any further 
facts it appears that a necessary party has 
not been impleaded, the Court can always 
refuse to grant a decree. It is well-recognis- 
ed principle that a Court will not grant a 
decree which is useless or futile. Such a 
principle has nothing to do with the rule of 
procedure enshrined in Order 1 of the Civil 
P. C. It is always open to a Court to refuse 
to grant a decree and declare the suit incom- 
petent if it finds on the established facts of a 
caso that a decree granted by it would be 
utterly futile and useless. The real question 
that arises is where a plea of non-joinder .of 
necessary party before it can be enforced, 
requires proof of certain facts on the evi- 
dence on record, then not raising it at the 
earliest stage, as indicated by Rule 13 of 
Order 1, would amount to waiver of plead- 
ing the facts on which such a plea could 
be established. I am, therefore, unable to 
agree with the learned counsel for the de- 
fendant appellant that the plea that Girja 
Shanker was a necessary party and the failure 
of the plaintiff to implead him as defendant 
is fatal, could be raised at any stage of the 
proceedings and Rule 13 of Order. 1 was not 
applicable. 

1i. No other point has been urged. 
For the reasons given above, I do not find 
any force in this appeal and dismiss it with 


costs. 
Appeal dismissed. 
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Index Note:— (A) Civil P. C. (1908), 
0. 21, R. 89 — Material irregularity in 
publishing or conducting sale — Substantial 
injury — Failure to affix copy of sale pro- 
clamation on conspicuous part of property 
is a material irregularity — (X-Ref.:— ©. 21, 
R. 54 (2)). 

Brief Note :— (A) Affixation of sale pro- 
clamation not on the property to be sold 
but on the property nearby would affect the 
price. Buyers come for a particular pro- 
perty and if it is not specified by the affixa- 
tion thereupon of the sale proclamation, the 
proper persons may not turn up. Therefore 
it cannot be said that the judgment debtor 
did not sustain substantial injury by reason 
of this material irregularity, which in fact 
amounts to an illegality, in conduct of the 
sale proceedings. (Para 5) 

R. P. Goyal, for Appellant; G. Varma, 
for Opposite Parties. 

ORDER :— This is a judgment-debtor’s 
revision arising out of objections under O. 21, 
R. 90, Civil P. C. In execution of the decree 
the immovable property (house) belonging to 
the appellant was sold. Objections under 
Order 21, Rule 90, Civil P. C. were filed. 
Thoy were dismissed by the trial Court. 
Against that order the judgment-debtor filed 
an appeal which was also dismissed. Against 
the appellate order the present revision has 
been filed. 


2. The appellate Court found esta- 
blished almost all the objections raised by 
the judgment-debtor, but still dismissed the 
appeal on the ground that it was not proved 
that the applicant had sustained substantial 
injury within the meaning of the Proviso to 
Rule 90 of Order 21, Civil P. C. 

3. The first objection was that the 
notice under Order 21, Rule 66 was not 
served on the judgment-debtor. The Court 
below did not accept that the evidence of 
the applicant that he had not received the 
notice was sufficient to rebut the presump- 
tion of service arising from the alleged signa- 
ture of the applicant on the postal acknow- 
ledgment receipt. The second objection was 
that the trial court had refused to permit 
the applicant to give evidence about the 
valuation of the property to substantiate the 
objection that he had sustained substantial 
injury by reasons of the property being sold at 
a lower price. The appellate court found as 
a fact that the trial court had refused per- 
mission, but justified the refusal on the 
ground that the objection had not been rais- 
ed when the sale proclamation was drawn 
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up under O. 21, Rule 66. The applicant, 
therefore, got no opportunity to establish the 
requirements necessary to get out of the 
clutches of the proviso to O. 21, R. 90, 
Civil P. C. 

å. As regards the next objection 
the finding of the appellate court is that the 
terms of the sale proclamation were not 
written by the learned Munsiff himself. O. 21 
Rule 110, C. P. C. Provides: 

“The result of the.enquiry under R. 66 
shall be noted in an order made for the 
purposes by the presiding judge in his own 
handwriting. i 
This provision has been made to guarantee 
that the trial Court applies its mind to the 
terms of the sale proclamation, and to show 
that it had been correctly drawn up. This 
omission acquires greater significance in the 
present case as the applicant was denied the 
opportunity to lead evidence regarding the 
correctness of the entries in the sale pro- 
clamation. 

5. The most important objection was 
that the property was sold without comply- 
ing with the provisions of Order 21, Rule 54 
(2), Civil P. C. Order 21, Rule 67 (1) says 
that every sale proclamation shall be made 
and published, as nearly as may be, in the 
manner prescribed by Rule 54 (2) of O. 21, 
which provides, besides other requirements, 
that a copy of the order should be affixed 
on the conspicuous part of the property. The 
Jower appellate Court has found as a fact 
that the sale proclamation was not affixed 
on the property to be sold, but was affixed 
on a property nearby. It may be that the 
property to which the proclamation was 
affixed was not as good as the property in 
dispute and the bidders may not have turned 
up for the purchase of that property. It 
may also be that at the time of auction the 
bidders remained under a misapprehension 
that the property being sold was the pro- 
perty on which the order of the Court was 
affixed. The purpose of affixation of the 
notice on the property to be sold is to let 
the prospective buyers know what property 
was to be sold. Buyers come for a parti- 
cular property and if it is not specified by 
the affixation thereupon of the sale proclama- 
tion, the proper persons may not turn up. 
This would certainly affect the price. It can- 
not, therefore, be held that the judgment- 
debtor did not sustain substantial injury by 
reason of this material irregularity, which 
in fact amounts to an illegality, in the con- 
duct of sale proceedings. If the applicant 
had received the opportunity to lead evidence 
in support of his objections, he might have 
proved positively that because of this impro- 
per procedure he had sustained substantial 
injury. 

6. The Courts below must, in these 
circumstances, be held to have acted illegal- 
fy in the exercise of their jurisdiction in not 
setting aside the sale. 
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7. Revision is accordingly allowed, 
the order passed by the two courts below are 
set aside, the objections of the judgment- 
debtor are allowed, the sale held in consequ- 
ence of the impugned sale proclamation is 
set aside and the proceedings for the sale of 
the property are directed to be taken afresh. 
In the circumstances of the case, parties will 
bear their own costs. 

Revision allowed. 
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Brij Bhushan Lal Bansal, Appellant v. 
Nathu Ram and others, Respondents. 

Special Appeal No. 769 of 1971, DJ- 23- 
4-1973, against order of C. S. P. Singh, J., 
D/- 5-11-1971. 

Index Note:— (A) Constitution of India, 
Article 226 — Error of law — Rent Control 
— Powers of High Court. (X-Ref:— U. P. 
(Temporary) Control of Rent and Eviction 
Act (3 of 1947), S. 3). 

Brief Note:— (A) The mere fact that 
a suit for ejectment of tenant has been filed 
in pursuance of the permission granted by 
the Commissioner under Section 3 of U. P. 
Act (3 of 1947) does not affect the 
jurisdiction of the High Court under Arti- 
cle 226 to quash the order of Commissione: 
if it is found to be manifestly erroneous in 
law. AIR 1970 SC 971 and AIR 1970 SC 
1919, Distinguished. (Paras 3, 5) 

Index Note:— @) U. P. Urban Build- 
ings (Regulation of Letting, Rent and Evic- 
tion) Act (3 of 1972), Section 43 (2) (m) 
— “Revision pending immediately before 
the commencement of the Act” 

Brief Note:— (B) Where the order of 
Commissioner in revision relating to grant 
of permission under Section 3 of the old 
U. P. Act 3 of 1947 and of the State Gov- 
ernment upholding that order have been 
quashed by the Single Judge of the High 
Court on 5-11-1971 and appeal against that 
order was dismissed after coming into force 
of the new Act of 1972, the revision before 
the Commissioner became pending on 5-11- 
1971 as a result of the judgment of the 
Single Judge and was thus ‘pending imme- 
diately before the commencement of the 
Act’ within Section 43 (2) (m) of the New 
Act. The revision has now to be decided 
by the District Judge in view of the provi- 


sions of Section 43 (2) (m). (Para 6) 
Cases Referred: Chronological Paras 
AIR 1970 SC 971 = (1969) 2 SCR 

297, Bhagwandas v. Paras Nath 4 


AIR 1970 SC 1919 = (1969) 3 SCR 
894, Mohd. Ismail v. Nannay Lal 4 
N. C. Rajvanshi, for Appellant; A. D. 
Prabhakar, for Respondents. 
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N. D. OSHA, J.:— The appellant is 
the owner of an accommodation of which 
the respondent No. 1 is a tenant. The ap- 
pellant made an application for permission 
under Section 3 of U. P. Act II of 1947 to 
file a suit for ejectment of respondent 
No. 1. The permission was refused by the 
Rent Control and Eviction Officer but on a 
revision having been filed by the appellant, 
the Commissioner allowed the application 
and granted the necessary permission. This 
order was upheld by the State Government 
under Section 7-F of the aforesaid Act. The 
respondent No. 1 instituted a writ petition 
in this Court which has been allowed by a 
learned Single Judge on the ground that 
neither the Commissioner nor the State Gov- 
ernment compared the needs of the landlord 
and the tenant as required of them and conse- 
quently their orders were vitiated. The land- 
lord has now filed this special appeal. 


2. Learned counsel for the appel- 
lant has not been able to satisfy us that 
either the Commissioner or the State Gov- 
ernment had compared the needs of the 
landlord and the tenant and consequently 
on this ground the judgment of the learned 
Single Judge is unassailable. 


3. Learned counsel 
lant further urged that after the grant of 
the permission by the Commissioner the 
appellant has already filed a suit for eject- 
ment of respondent No. 1 and as such the 
orders of the Commissioner and the State 
Government could not have been quashed. 
We are, however, not impressed by i 
argument. The mere fact that a suit has 
been filed by the landlord after the grant of 
permission by the Commissioner does not 
in any way affect the jurisdiction of this 
Court under Article 226 of the Constitution 
to quash the order of the Commissioner in 
case the said order is found to be manifestly 
erroneous in law. 


for the appel- 


4. Learned counsel for the appellant 
relied on two decisions of the Supreme Court 
reported in Bhagwan Das v. Paras Nath, 
AIR 1970 SC 971 and Mohammad Ismail v. 
Nannay Lal, AIR 1970 SC 1919. In the 
case of Bhagwan Das, AIR 1970 SC 971 
(Supra), it was held that a suit validly insti- 
tuted after obtaining permission as required 
by Section 3 (1) of the U. P. (Temporary) 
Control of Rent and Eviction Act does not 
cease to be maintainable even if the State 
Government revokes, after the institution of 
the suit, the permission granted. If the State 
Government revokes the permission granted 
before the Institution of the suit then there 
would be no valid permission to sue. In 
other words, the State Government’s power 
to revoke the permission granted under Sec- 
tion 3 (1) gets exhausted once the suit is 
validly instituted. In the case of Mohd. 
Ismail, AIR 1970 SC 1919 (Supra), it was 
held that an order under Section 7-F pass- 
ed by the State Government cancelling the 
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permission to sue given by the Commissioner 
cannot affect a suit filed prior thereto if 
the landlord had obtained the necessary 
sanction from the Commissioner. Jurisdic- 
tion under Section 7-F is only exercisable 
at a point of time anterior to the filing of 
a suit and Courts of law can, therefore, dis- 
regard any order under that section which is 
made after the filing of a suit. 

5. It would thus be seen that the 
cases referred to above only deal with the 
power of the State Government under Sec- 
tion 7-F to pass an order after a suit has 
already been filed in pursuance of the per- 
mission granted by the Commissioner. These 
cases do not hold that the power of this 
Court under Article 226 of the Constitution 
is in any way rendered infructuous by the 
mere fact that the suit has been filed by the 
Jandiord in pursuance of the permission 
granted by the Commissioner. The submis- 
sion made by the learned counsel in this be- 
half therefore also fails. 


6. Before parting with the special ap- 
peal, however, it is to be pointed out that 
since after the decision of the learned Single 
Judge the U. P. (Temporary) Control of 
Rent and Eviction Act has been repealed 
and the Uttar Pradesh Urban Buildings 
(Regulation of Letting, Rent and Eviction) 
Act, 1972 has been enacted which has come 
into force with effect from 15th of July, 
1972. The judgment of the learned Single 
Judge is dated 5-11-1971. As a result of the 
orders of the Commissioner and of the State 
Government being quashed, the revision filed 
before the Commissioner became pending 
on 5-11-1971. Section 43 (2) (m) of the 
Uttar Pradesh Urban Buildings (Regulation 
of Letting, Rent and Eviction) Act, 1972 pro- 
vides: 

“Any revision relating to the grant of 
permission under Section 3 of the old Act 
pending immediately before the commence- 
ment of this Act before the Commissioner 
shall stand transferred to the District Judge, 
and his decision shall be final.” 


As already pointed out above, as a result of 
the judgment of the learned Single Judge the 
revision before the Commissioner became 
pending on 5-11-1971 and was thus 
pending immediately before the commence- 
ment of the Act aforesaid. In view of the 
aforesaid provision the revision has now to 
be decided by the District Judge. The Com- 
missioner will, therefore, transfer the revision 
pending before him to the District Judge who 
shall dispose it of in accordance with law 
ee in the light of the observations made 
above. 


7. In the result, the appeal fails and 
is dismissed subject to the observations made 
above. There will be no order as to costs. 

Appeal dismissed. 
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AIR 1973 ALLAHABAD 507 (Y 68 C 176) 
G. C. MATHUR AND N. D. OJHA, JJ. 
Bihari, Petitioner v. The State of U. P. 
and others, Respondents. 
Special Appeal No. 4 of 1969, D/- 16-2- 
1973 against order of R. S. Pathak, J., Dj- 
12-11-1968. 


Index Notes — (A) Tenancy Laws — 

U. P. Consolidation of Holdings Act (5 of 
1954), Section 48 — Extent of revisional 
jurisdiction — Admitting of additional evi- 
dence im support of poimt already raised is 
not barred. @ara 6) 
Cases Referred: Chronological Paras 
1971 RD 201 (AID), Mirchi v. Dy. 

Director of Consolidation U. P. 5 
1969 All LJ 730 = 1969 Al WR (HC) 

183, Manbhawati Devi v. Dy. Direc- 

tor of Consolidation 
1969 RD 260 (Al), Mahri v. Dy. Direc- 

tor of Consolidation 
1969 RD 397 (AID, Baij Nath Singh 

v. Dy. Director of Consolidation 5 
AIR 1968 SC 843 = (1968) 2 SCR 

492, Swastic Oil Mills Ltd. v. H. B. 

Munshi, Commr. of S. T. Bombay 3 
AIR 1968 SC 1227 = (1968) 3 SCR 

322, Arbind Kumar Singh v. Nand- 

Kishore Prasad 4 
ATR 1965 SC 1585 = (1965) 1 SCR 

601, State of Kerala v. K. M. Charia 

Abdullah and Co. 
AIR 1931 All 35 = 1930 All LJ 1601 

(FB), Ram Kinkar Rai v. Tufani Ahir 7 


R. S.  Chawahan, for Petitioner; S. S. 
Tiwari, for Respondents. 


N. D. OJHA, Ju-— This special appeal 
has been filed against the judgment of a 
learned single Judge dismissing a writ peti- 
tion filed by the appellant. The dispute 
giving rise to this special appeal is in regard 
to certain plots of land situate in village 
Munderwa Tahsil and District Basti. The 
aforesaid village was brought under consoli- 
dation operation and the name of the appel- 
lant stood recorded in the basic year. Rupai 
respondent No. 6 filed an objection that of 
the plots in dispute he was a co-tenant 
along with Badal, that Badal died issueless 
and consequently he alone was entitled to 
be recorded over the said plots. The case 
of the appellant on the other hand was that 
of the plots in dispute Badal was exclusive 
tenant and he being the adopted son of 
Badal inherited the plots in dispute exclusive- 
ly on the death of Badal and that Rupai 
respondent had no concern with these plots. 
The Consolidation Officer dismissed the ob- 
jection of Rupai. On appeal however the 
Settlement Officer Consolidation directed the 
name of Rupai to be recorded along with 
the name of the appellant. Two revisions 
were filed against the order of the Settle- 
ment Officer Consolidation, one by the 
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appellant and the other by Rupai. During 
the pendency of these revisions the appellant 
filed certain documents along with an appli- 
cation with the prayer that those documents 
be admitted as additional evidence. The said 
application was however dismissed by the 
Deputy Director, Consolidation on July 27, 
1963 and both the revisions were also dis- 
missed. The appellant thereupon filed a 
writ petition in this Court which as already 
pointed out above was dismissed by a learn- 
ed single Judge. The present Special Appeal 
has been filed against the aforesaid judg- 
ment. 


2. The main contention of the ap- 
pellant before us was that the documents 
which were sought to be filed before the 
Deputy Director Consolidation as additional 
evidence were very material for a correct 
and proper decision of the case and the 
Deputy Director, Consolidation committed a 
manifest error of Jaw and in fact refused to 
exercise jurisdiction vested in him in reject- 
ing the said application. A certified copy of 
the order dated July 27, 1963 passed by the 
Deputy Director, Consolidation dismissing 
the application for additional evidence was 
filed in the writ petition and from its peru- 
sal it appears that the said application was 
dismissed on two grounds:— 

1. That the admission of the documents 
at such a late stage will materially change 
the case of the parties; and 

2. that in Section 48 of the Consolida- 
tion of Holdings Act there was no provision 
for entertaining fresh evidence at the revi- 
sional stage. 

The learned Counsel for Rupai respondent 
urged that the Deputy Director, Consolida- 
tion was right in dismissing the application 
for additional evidence and that both the 
grounds given by him for dismissing it were 
justified. He raised certain other technical 
objections which we shall deal later. In so 
far as the first ground mentioned by the 
Deputy Director, Consolidation for dismiss- 
ing the application aforesaid is concerned 
we are of the opinion that the Deputy Direc- 
tor, Consolidation committed a manifest 
error of law in taking the view that by fil- 
ing the documents the appellant wanted to 
materially change his case. As already 
pointed out above the consistent case of 
the appellant throughout was that of the 
plots in dispute Badal was the exclusive 
tenant and he being the adopted son of 
Badal inherited these plots and his name 
was rightly recorded in the village papers. 
Copies of the documents sought to be filed 
as additional evidence before the Deputy 
Director Consolidation have been filed along 
with the writ petition. We have perused 
these documents. Two of such documents 
are a compromise application in a suit and 
the decree passed on its basis. The other 
document is copy of an application made by 
Rupai respondent himself as guardian of the 
appellant who was then minor for mutating 
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his name over the plots in dispute. The 
earlier two documents were sought to be fil- 
ed to show that on partition effected by 
compromise the plots in dispute were allot- 
ted exclusively in the share of Jasai father 
of Badal. The said compromise was filed 
in a suit under Section 37 of the Agra Ten- 
ancy Act, 1926 for partition of holdings 
between Jasai father of Badal on the one 
hand and Ghure father of respondent Rupai 
on the other. The third document namely 
the application for mutation contains aver- 
ments that the plots in dispute belonged to 
Badal, that the appellant was adopted son 
of Badal and was thus entitled to be mutat- 
ed over these plots. These documents were 
apparently filed as evidence of the fact that 
of the plots in dispute Badal was exclusive 
tenant and the appellant being his adopted 
son rightly inherited these plots exclusively. 
This has been the case of the appellant from 
the inception and if in order to prove this 
case he wanted to file the documents afore- 
said it cannot be said by any stretch of ima- 
gination that by filing these documents the 
appellant wanted to set up a new case at 
the revisional stage. The first ground on 
which these documents were rejected there- 
fore clearly is not sustainable. 


3. Now we propose to deal with the 
second ground on which the aforesaid ap- 
plication was dismissed namely additional 
evidence could not be admitted at the revi- 
sional stage. Learned Counel for Rupai 
respondent on the authority of State of 
Kerala v. K. M. C. Abdullah, AIR 1965 SC 
1585, urged that before the Deputy Director, 
Consolidation could accept additional evi- 
dence he had first to consider the case with- 
out such evidence and to independently come 
to a finding that the requirements of Sec- 
tion 48 of the Consolidation of Holdings 
Act were made out and it was only if he 
was satisfied that grounds for interference 
under Section 48 were made out that he 
could direct further inquiry by accepting 
additional evidence. We have perused that 
judgment with care but are unable to subs- 
cribe to the view enunciated by the learned 
counsel for the respondent. In the afore- 
said case their Lordships were considering 
the scope of Section 12 of the Madras Gene- 
ral Sales Tax Act (Act IX of 1939). Sub- 
clause (2) of Section 12 provided that the 
Deputy Commissioner may call for and exa- 
mine the record of any order passed or pro- 
ceeding recorded under the provisions of 
that Act by any officer subordinate to him 
for the purpose of satisfying himself as to 
the legality or the propriety of such order 
or as to the irregularity of such proceeding 
and may pass such order with respect thereto 
as he thinks fit. It was held that power 
fo pass such order as the revisional autho- 
rity thinks fit may in some cases include 
power to make or direct such further in- 
quiry as the Deputy Commissioner may find 
necessary for rectifying the illegality or im- 


i 


Bihari v. State (Ojha J.) 


ALR. 


propriety of the order or irregularity in the 
proceeding and that it was not right baldly 
to propound that in passing an order in the 
exercise of his revisional jurisdiction the De- 
puty Commissioner must in all cases be res- 
tricted to the record maintained by the Offi- 
cer subordinate to him and can never make 
inquiry outside that record. It was further 
held that it could not be said that a provi- 
sion which confers upon the appellate or 
revising authority power to make such en- 
quiry as such appellate or revising authority 
considers necessary in itself amounts to en- 
larging the revisional or appellate jurisdic- 
tion. What is the true import of the afore- 
said decision is to be found from a subse- 
quent decision of the Supreme Court itself 
namely Swastic Oil Mills Ltd. v. H. B. 
Amn AIR 1968 SC 843, wherein it was 
eld: 


“Whenever a power is conferred on an 
authority to revise an order the authority is 
entitled to examine the correctness, legality 
and propriety of the order and to pass such 
suitable order as the authority may think fit 
in the circumstances of the particular case 
before it. When exercising such powers, 
there is no reason why the authority should 
not be entitled to hold an enquiry or direct 
an enquiry to be held and for that purpose, 
admit additional material.” 

Referring to the aforesaid case it was fur- 
ther held: 


“In fact in Section 12 (2) of the Madras 
General Sales Tax Act the Deputy Commis- 
sioner when exercising his powers, was to 
call for the record of the order or proceed- 
ing before passing any order which he 
thought fit, so that there was an expression 
used which could have been interpreted as 
limiting his powers to the examination of the 
record only without holding any further en- 
quiry, and, yet, this Court held that the 
Deputy Commissioner could not be restrict- 
ed to the record and was empowcred to 
make an enquiry outside that record.” 


4. The question in regard to the 
jurisdiction of a revising authority to accept 
additional evidence again came up for consi- 
deration before the Supreme Court in Arbind 
Kumar Singh v. Nand Kishore Prasad, AIR 
1968 SC 1227. In the said case the scope 
of the powers contained in Section 64-A of 
the Motor Vehicles Act, 1939 as amended 
by Bihar Act XVII of 1950 came up for 
consideration. It was held: 


“The expression ‘pass such orders as it 
thinks fit? is not restricted to the passing of 
orders which are final in character. If for 
the purpose of doing complete ‘justice be- 
tween the parties the authority who hears 
the revision petition is satisfied that it is 
necessary to call for additional evidence, 
he may call for such evidence. There is no 
bar in the Act or the rules against an ap- 
pellate or revising authority taking into con- 
sideration additional evidence brought on 
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the record, if the authority requires addi- 
tional evidence to be brought on the record 
or allows it to be brought on the record to 
do complete justice between the parties.” 


5. The provisions of Section 48 of 
the U. P. Consolidation of Holdings Act are 
in pari materia with the various provisions 
which came up for consideration before the 
Supreme Court in the aforementioned cases. 
Interpreting the provisions of Section 48 it- 
self this Court has held that the Deputy 
Director, Consolidation has jurisdiction to 
entertain additional evidence. See Manbha- 
wati Devi v. Deputy Director, Consolidation, 
1969 All LI 730; Mst. Mahri v. Deputy 
Director Consolidation, 1969 RD 260 HC 
(All); Baij Nath Singh v. Deputy Director, 
Consolidation, 1969 RD 397 HC (Al); Mir- 
chi v. Deputy Director, Consolidation, 1971 
RD 201 HC (Al). 


6. We are, therefore, of the opinion 
that the Deputy Director, Consolidation had 
power to admit additional evidence. He re- 
fused to exercise the jurisdiction vested in 
him on the erroneous view that he had no 
jurisdiction to entertain additional evidence. 


7. Learned counsel for Rupai res- 
pondent then urged that in fact by filing 
the compromise application and decree pass- 
ed on its basis in the suit for partition of 
holdings under Section 37 of the Agra Ten- 
ancy Act the appellant was trying to set 
up the plea of res judicata and since that 
plea had not been raised by him at any 
earlier stage of the proceedings additional 
evidence could not be entertained to substan- 
tiate such a plea. In support of this he re- 
lied upon Ram Kinker Rai v. Tufani Ahir, 
1930 All LJ 1601 = (AIR 1931 All 35 (FB)). 
It is true that additional evidence can 
taken only in support of a point which has 
already been raised but in our opinion the 
aforesaid case is not applicable to the facts 
of the instant case. Here as already observ- 
ed above it has been the consistent case of 
the appellant that of the plots in dispute 
Badal was the exclusive tenant and that he 
being the adopted son of Badal his name was 
rightly recorded in the village papers. It is 
jn support of this case that the appellant 
sought to file additional evidence and he was 
not trying either to set up a new case or 
prove any new case by producing additional 
evidence. 


8. Learned counsel for Rupai in 
the end wanted to challenge the veracity of 
the additional evidence sought to be adduc- 
ed. We are, however, not prapared to go in- 
to that question at this stage for that 
would be a matter for decision by the 
Deputy Director, Consolidation after he has 
accepted the documents sought to be filed 
by the appellant as additional evidence. We 
have no doubt that after the additional evi- 
dence is accepted Rupai respondent would 
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be afforded an opportunity to lead such evi- 
dence in rebuttal as he likes and the evi- 
dentiary value of the documents would then 
be considered. 


9. The Deputy Director, Consolida- 
tion dismissed the application for adducing 
additional evidence on a misconception of 
the legal position. On account of this he 
decided the revision without considering the 
documents which were sought to be filed by 
the appellant. We are of the opinion that 
the orders of the Deputy Director, Consoli- 
dation are liable to be quashed. 


10. In the result the appeal is al- 
lowed, the judgment of the learned Single 
Judge is set aside and the orders of the De- 
puty Director, Consolidation dismissing the 
application for additional evidence as also 
the revisions are quashed. He will now dis- 
pose of the application for additional evi- 
dence and thereafter the revisions in accord- 
ance with law and the observations made 
above. 


i1. In the circumstances of the case 
there will be no order as to costs. 


Appeal allowed. 
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_ Jai Narain Pandey, Appellant v. Lallan 
Tiwari and others, Respondents. 


Second Appeal No. 2430 of 1963, DJ- 1- 
12-1972, against Judgment and decree of 
B. P. Shukla, C. J., Balia, D/- 23-5-1963. 


Index Note:-— (A) Civil P. C. (1608), 
Order 41, Rule 27 (1) (b) (A) — Power to 
admit additional evidence —- Discretion of 
appellate Court is judicial and is circums- 
cribed by limitations in the rule. 


Brief Note: — (A) Where the Ap- 
pellate Court allowed certain- relevant docu- 
ments to be filed in the interest of justice 
subject to payment of costs to the respon- 
dent on the basis of an affidavit of the 
appellant swearing that the documents were 
not within his knowledge in spite of exorcise 
of due diligence, it was held that the ex- 
ercise of discretion by the lower appellate 
court was not improper or arbitrary. Since 
the respondent had acquiesced in the order 
by accepting the costs he could not make a 
grievance of it in second appeal. AIR 1951 
SC 193 and AIR 1965 SC 1008 Relied on. 

(Para 5) 

Index Note: — (8) U. P. Zamindéari 
Abolition and Land Reforms Act (1 of 1951), 
Section 20 ©) @ — Am entry under, mest 
be genuine or lawful to confer adhivasi rights 
— A fictitious entry is of no effect: AMR 
1972 SC 2157, Relied on. (Paras 6, 7) 
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Cases Referred: Chronological 


AIR 1972 SC 2157 = (1972) 2 SCC 
555, Bachan v. Kankar 


AIR 1965 SC 1008 = (1965) 1 SCR 
542, Municipal Corpn. of Greater 
Bombay v. Lala Pancham 2, 3 


1960 R. D. 133 = 1960 All LJ 241, 
Swami Prasad v. Board of Revenue 7 


AIR 1951 SC 193 = 1951 SCR 258, 
Arjansingh v. Kartar Singh 


Keshava Prasad Singh, for 
L. N. Pandey, for Respondents. 


JUDGMENT: — This is a defendant's 
appeal arising out of a suit for declaration 
of sirdari rights in respect of the plot in 
dispute. The plaintiff alleged that the defen- 
dant, Jai Narain Pandey was a permanent 
lessee of the plot in dispute who settled the 
Jand with the plaintiff and his father. Con- 
sequently he was recorded as an occupant 
in the cultivatory possession in the crucial 
years of 1356 and 1359-F and became sir- 
dar. He further alleged that right, title and 
interest of the landholder extinguished on 
the enforcement of U. P. Act No. XX of 
1954. However, as the names of the plain- 
tiffs had been omitted from the record for 
sometime past, he filed the suit for declara- 
tion of his rights. This suit was contested 
by Jai Narain Pandey on a variety of 
grounds, inter alia, refuting all the allega- 
tions made by the plaintiff and asserting 
that he was a permanent lessee with trans- 
ferable rights and had become Bhumidhar 
on the enforcement of U. P. Act No. I of 
1951 and is in possession of the plot in dis- 
pute in his own right. The trial court held 
that the plaintiffs were not sirdars and the 
suit was barred by time. On these findings 
the suit was dismissed. Against that deci- 
sion the plaintiffs preferred an appeal. The 
appellate court below reversed the finding 
tecorded by the trial court and allowed the 
appeal and decreed the suit. The defendant 
has now come to this Court in second ap- 
peal. 

2. It appears that before the ap- 
pellate court below the plaintiffs filed certi- 
fied copies of the extracts of Khasra for 
the years 1354, 1355, 1357 and 1358 
Fasli. The application filed by the plaintiffs 
was supported by an affidavit of Kanhaiya 
Lal, who is respondent No. 2 in this ap- 
peal. He stated in his affidavit that the 
papers sought to be filed were not within 
his knowledge despite exercise of due dili- 
gence and as such the certified copy thereof 
could not be obtained. He further alleged 
that those papers were relevant and neces- 
sary for the proper decision of the case. No 
counter-affidavit rebutting these allegations 
was filed by the plaintiff appellant. He 
simply filed an objection to the effect that 
the applicants had no right to file the 
papers under Order 41, Rule 27 C. P. C. 
and no sufficient ground had been disclos- 
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ed for admitting those papers in appeal. 
The fact that the present respondents in 
spite of due diligence could not have the 
knowledge of those papers was, however, 
not repudiated. The appellate court below 
admitted those papers in the interest of 
justice subject to payment of Rs. 10/- as 
costs. This costs of Rs. 10/- was paid to 
the defendant as would appear from the 
endorsement made on the application 16-Ga. 
The learned counsel for the defendant-ap- 
pellant has urged that the appellate court 
below erred in admitting the said papers as 
additional evidence under Order 41, Rule 27 
Civil P. C. inasmuch as the mandatory Te- 
ian of that provision of law were 
not complied with nor the conditions for ad- 
mitting those papers were in existence. In 
support of his contention be placed reliance 
on the two decisions of the Supreme Court 
viz., Arjan Singh v. Kartar Singh, AIR 1951 
SC 193 and the Municipal Corporation of 
SC io Bombay v. Lala Pancham, AIR 1965 
008. 


In Arjan Singhs case AIR 1951 SC 
193 (Supra) it was laid down that the discre- 
tion given to the Appellate Court by Order 
41, Rule 27 to receive and admit additional 
evidence is not an arbitrary one, but 
is a judicial one circumscribed by 
the limitations specified in that rule. If 
the additional evidence is allowed to be ad- 
duced contrary to the principles governing 
the reception of such evidence, it will be 
a case of improper exercise of discretion and 
the additional evidence so brought on the 
record will have to be ignored and the case 
decided as if it is non-existent. 


3. Similarly in the case of the Muni- 
cipal Corporation of Greater Bombay, AIR 
1965 SC 1008 (supra) it was held that under 
Order 41, Rule 27 the Appellate Court has 
the power to allow a document to be pro- 
duced and a witness to be examined. But 
the requirement of the said Court must be 
limited to those cases where it found it ne- 
cessary to obtain such evidence for enabling 
it to pronounce judgment. This provision 
does not entitle the Appellate Court to let 
in fresh evidence at the appellate stage where 
even without such evidence it can pronounce 
judgment in a case. It does not entitle the 
Appellate Court to let in fresh evidence only 
for the purpose of pronouncing judgment in 
a particular way. In other words, it is only 
for removing a lacuna in the evidence that 
the Appellate Court is empowered to admit 
additional evidence. 


4. In sub-rule (1) of Rule 27 of 
Order 41, Civil Procedure Code clause (b) 
has been added by this Court which reads 
as follows:— 


. “(b) the evidence sought to be adduced 
by party to the appeal, is evidence which 
after exercise of due diligence, was not with- 
in his knowledge or could not be produced 
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by him at the time when the decree or order 
under appeal was passed or made.” 


5. While examining the present case 
in the light of the principles laid down by 
the Supreme Court in the aforesaid two 
cases, we have to see, whether the discretion 
exercised by the Appellate Court below was 
a judicial one circumscribed by the limitation 
specified in that rule. One of the conditions 
prescribed by Rule 27 is that the additional 
evidence was not within the knowledge of 
the party seeking to produce the same in 
spite of the exercise of due diligence. In 
the present case while moving an application 
for admission of certain documents as addi- 
tional evidence under Order 41, Rule 27, the 
present respondent had deposed on oath that 
tbe documents in question were not within 
his knowledge in spite of exercise of due 
diligence. This fact as pointed out earlier 
was not repudiated. The documents sought 
for were found by the Appellate Court be- 
low to be relevant documents and in these 
circumstances, it therefore allowed the docu- 
ments to be filed in the interest of justice 
subject to payment of Rs. 10/- as costs. In 
my opinion the exercise of discretion by the 
appellate Court below in this behalf was 
not improper or arbitrary. Moreover the 
present appellant acquiesced to that order 
by accepting payment of Rs. 10.00 as costs. 
If he was aggrieved by that order, he should 
not have accepted the costs allowed by the 
Court. 

6. The next point urged by the 
learned counsel for the appellant was that 
the observation of the appellate Court be- 
low to the effect that the entry of 1356-F. 
is almost sacrosanct is not correct in law. 
In this connection he placed reliance on a 
recent decision of the Supreme Court made 
in the case of Bachan v. Kankar, (1972) 2 
SCC 555 = (AIR 1972 SC 2157), wherein it 
bas been held that the entry under Sec. 20 
(b) (1) of the U. P. Zamindari Abolition and 
Land Reforms Act, 1950, in order to enable 
a person to obtain adhivasi rights must be 
an entry under the provisions of law. En- 
tries which are not genuine cannot confer 
adhivasi rights. A fictitious entry is one 
which is not genuine. It is an unreal entry. 
An incorrect or fabricated entry can be 
said to be fictitious. An entry which is in- 
correctly introduced into the records by 
reason of ill-will or hostility is not only shorn 
of authenticity but also becomes utterly use- 
less without any lawful basis. Thus, where 
a Patwari introduces entry by dubious 
methods, such entry is mendacious. 





7. The learned counsel referred me 
to an observation made by the trial Court 
in regard to the entry of the year 1356-F. 
While dealing with the entry in 1356-F, the 
trial Court has observed, “In this Khasra 
the names of Lallan, Kanhaiya and Deota 
Nand are recorded as Dar Shikmi tenants 
in the remarks in black ink on an annual 
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rent of Rs. 8/-. The entry of 1356-F, which 
appears to be repetition of the dubious en- 
tries in the Khasra of 1353-F, was not re- 
peated after 1356-F.” The learned counsel 
submitted that the trial Court had thus 
found the entry of Khasra of 1356-F as 
dubious entry and therefore, the entry of 
1356-F was not sacrosanct and the appellate 
Court below should have considered the 
other evidence and surrounding circumstan- 
ces to come to the conclusion whether the 
plaintiff had acquired any right as alleged. 
To appreciate this argument, it will be neces- 
sary to refer to the observations made by 
the appellate Court below in this behalf. 
The Appellate Court below had observed 
“By now it is well known that the entry of 
1356-F is almost sacrosanct and unless it is 
established to be a forgery, the Court has 
no option but to accept it as correct and 
give full effect to such entries.’ The appel- 
late Court below itself had thus made it 
clear that if the entry was found to be for- 
gery, it would not be taken to be sacrosanct. 
The appellate Court below consequently con- 
sidered the entire evidence on record includ- 
ing entries of Khasra from 1355 to 1358-F 
as also previous entries and came to the 
conclusion that the plaintiffs were in actual 
cultivatory possession of the plots in suit 
prior to the abolition of Zamindari and as 
such sirdar rights accrued in their favour. 
A Full Bench of this Court in Swami Prasad 
v. Board of Revenue, U. P., 1960 RD 133 
(All) has held that in case of persons who 
are recorded in actual occupation as “dar 
shikmis,” it cannot be said that they are oc- 
cupying the plot on bebalf of some other 
person and therefore such persons, if record- 
ed in actual occupation of the land in 
1356-F, become adhivasis. The plaintiffs 
were recorded in actual occupation in 1356 F 
and therefore they became adhivasis and 
subsequently sirdars. 


8. No other point was pressed. 


g 9. In the result the appeal fails and 
is accordingly dismissed with costs. 
Appeal dismissed. 
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T. S. MISRA, J. 


Aftab Ali, Appellant v. Smt. Nawab 
Begum and others, Respondents. 


Second Appeal No. 2770 of 1965, Dj- 
5-4-1973, against judgment of J. F. Agarwal, 
Addl. C. J., D/- 2-6-1965. 

Index Note: — (A) Civil P. C.. Ss. 100- 
101 — New plea — A defendant cannot be 
permitted to travel beyond his pleadings and 
make out a mew case which is wholly incon- 
sistent with the case set up by him in the 
written statement. 
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Brief Note :— (A) Thus where a defen- 
dant did not plead that the suit was bad for 
non-joinder of the custodian of evacuee pro- 
perty, he was not allowed to raise that point 
for the first time in second appeal. 


(Para 4) 

Index Note:— (B) U. P. (Temporary) 
Control of Rent and Eviction Act (3 of 1947), 
S. 3 — Licensee continuing to be im posses- 
sion even after revocation of license — One 
only of the Co-owners is entitled to sue for 
eviction when others have authorised him to 
represent them for the purpose of mamage« 
ment of the premises, including the right to 
bring such suit. (Para 5) 
Index Note:— (C) U. P. (Temporary) 
Control of Rent and Eviction Act (3 of 1947), 
S. 3 — Plaintif seeking ejectment om the 
ereund that defemdamt was a temamt of the 
premises — A decree for ejectment may be 
passed even though tenamcy is mot proved 
provided it is established that defendant was 
put into possession by the leave amd license 
of the plaintiff. (Para 5) 


Mohammad Hesnis, for Appellant; S. B. 
Chaudhari, N. Chaudhary, for Respondents. 


JUDGMENT :— This is a defendant’s 
appeal arising out of a suit for his ejectment 
and also for recovery of arrears of rent 
and mesne profits from him. The plaintiff 
alleged that the house in dispute was pur- 
chased and constructed by her deceased hus- 
band, who died in August 1944, leaving sur- 
viving him the plaintiff and the defendants 
Nos. 2 to 4. The plaintiff further alleged 
that she admitted defendant No. 1 asa 
mere licencee in the said premises in Janu- 
ary, 1951 and a license deed dated 18th Janu- 
ary, 1951 was executed by the defendant 
No. 1 in favour of the plaintiff. The de- 
fendant No. 1, however, subsequenty enter- 
ed into an agreement of tenancy with ths 
plaintiff in respect of the suit premises agree- 
ing to pay rent at the rate of Rs. 20/- per 
month. The defendant No. 1, however, failed 
to pay the rent to the plaintiff since ist June, 
1959 and, therefore, a notice of demand was 
served on him. Instead of paying the rent 
he denied the title of the plaintiff whereupon 
the plaintiff issued a notice of ejectment on 
12th September, 1960 which was served on 
defendant No. 1 on 19th September, 1960. 
The defendant No. 1 failed to comply with 
the notice hence the plaintiff filed the suit 
for the aforesaid reliefs. In the alternative 
the plaintiff prayed that if it was established 
that defendant Nos. 2 to 4 were also co- 
ewners of the suit premises a decree for 
possession be passed in favour of the plain- 
tiff and the defendants Nos. 2 to 4 as well. 

2. The suit was resisted by the defen- 
dant No. 1 on a number of grounds. He 
denied the title of the plaintiff in the suit 
premises and alleged that she was not entitled 
to sue. He further contended that the suit 
house belonged to Smt. Achchi Bi who trans- 
ferred possession of the same to him for a 
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consideration of Rs. 1,000/-. Smt. Achchi Bi 
migrated to Pakistan in 1947 and since then 
the defendant No. 1 has been in exclusive 
possession of the suit house as owner there« 
of. He claimed to have perfected his title 
by adverse possession. He also denied the 
allegation that he was the licensee of the 
plaintiff and ultimately became a tenant. He 
disputed his liability to pay rent or mesne 
profits to the plaintiff and challenged the 
validity of the notice. He further alleged 
that the suit was bad for non-joinder of the 
two daughters and one son of the plaintiff. 
The defendants Nos. 2 to 4 also filed their 
separate written statements but they support- 
ed the plaintiffs claim. 

3. On these pleadings the trial Court 
framed a number of issues. It held that the 
defendant No. 1 occupied the suit premises 
in January 1951 with the express permission 
of the plaintiff and was stopped from chal- 
lenging the title of the plaintiff in view of 
Section 116 of the Indian Evidence Act. The 
contention of the plaintiff that the defen- 
dant No. 1 ultimately became a tenant on a 
monthly rental of Rs. 20/- was, however not 
accepted by the trial Court. It also found 
that the defendants Nos. 2 to 4 did not ob- 
ject or protest against the sole possession 
and management by the plaintiff of the suit 
premises. Having found that the license of 
the defendant No. 1 was revoked by the 
notice Ex. 6 on 19th October, 1960 it held 
that the defendant No. 1 was liable to be 
ejected and to pay mesne profits at the rate 
of Rs. 20/- per month with effect from that 
date. On these findings the suit was decreed, 
Against that decision the defendant No. 1 
preferred an appeal. The appellate Court 
below confirmed the findings recorded by the 
trial Court and dismissed the appeal. The 
defendant No. 1 has now come to this Court 
in second appeal. 


4, The learned counsel for the ap- 
pellant urged that admittedly Achchi Bi — 
who was a co-owner—migrated to Pakistan. 
On her migration to Pakistan her share in the 
house in suit vested in the Custodian, Evacuee 
Properties. The plaintiff having not implead- 
ed the Custodian of Evacuee Properties in 
the suit was not entitled to a decree for eject- 
ment of the defendant No. 1 from the suit 
premises. In my view this contention cannot 
be allowed to be raised at this stage in the 
second appeal. The defendant No. 1 did 
not plead in the written statement that the 
Custodian of Evacuee Properties was one of 
the co-owners. On the other hand h 
pleaded that he was inducted into possession 
of the suit premises by Achchi Bi to whom 
he paid a sum of Rs. 1,000/-. He further 
pleaded that since the migration of Achchi 
Bi to Pakistan he had been in exclusive pos- 
session of the suit premises as owner thereof 
and maintained to have perfected his title by 
adverse possession. The plea to the effect 
that the custodian of Evacuee Property was 
one of the co-owners of the suit premises is 
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obviously inconsistent with the plea raised 
by the defendant No. 1 in his written state- 
ment at the trial. Though he had stated that 
the suit was bad for non-joinder of the two 
daughters and the son of the plaintiff he did 
not allege that the suit was bad for non- 
joinder of the Custodian of Evacuee Property. 
No issue. was accordingly framed as to whe- 
ther the Custodian of Evacuee Property had 
become a co-owner of the house in suit. The 
defendant No. 1 appellant cannot, therefore, 
be permitted to raise an argument which is 
not supported by his pleadings. Even no 
such ground was taken by the defendantt 
No. 1 in the first appeal which he filed from 
the decree passed by the trial Court against 
him. In fact having not pleaded he was 
not entitled to raise that ground either before 
the appellate Court below or before this 
Court. At any rate it is not open to the de- 
fendant No. 1 appellant to raise that ground 
for the first time in the second appeal more 
particularly when the question involved is a 
mixed question of fact and Jaw. Moreover, 
no notification as contemplated by Sec. 6 of 
the U. P. Administration of Evacuee Pro- 
perty Ordinance No. 1 of 1949 evidencing 
that any share in the house in dispute vested 
in the Custodian was filed by the defendant 
No. 1. There is no evidence on the record 
to establish that the suit house or any share 
therein was ever declared as an evacuee pro- 
perty. It is not for this Court to declare in 
these proceedings that the suit house or any 
share therein became an evacuee property 
more particularly when the same was not 
pleaded by any of the parties to the suit. It 
is by now well-settled that a defendant can- 
not be permitted to travel beyond his plead- 
ings and make out a new case which is 
wholly inconsistent with the case set up by 
him in the written statement. It would be 
noticed that the new plea now sought to 
be raised at this stage was in fact not set 
out in the written statement, and had not been 
included in any issue, and, therefore, no evi- 
dence was or could have been led about it. 
In such a case clearly the defendant .cannot 
be permitted to defeat the claim of the plain- 
iff on a ground which is entirely new and 
which is inconsistent with the ground made 
by him in his pleadings. 


5. It was next urged on behalf of 
the appellant that the plaintiff alone was not 
entitled to seek eviction of the defendant 
No. 1 from the said premises. This con- 
tention also has no merits. The concurrent 
findings recorded by the courts below are 
that the appellant was admitted as a licensee 
in the house in suit and that under some 
mutual arrangement amongst the heirs of the 
husband of the plaintiff the plaintiff was 
managing the house in suit exclusively and 
had been authorised by them to represent 
them for the purposes of management of the 
house including the right to issue a notice 
and to bring a suit for the ejectment of the 
defendant. The other heirs of the husband 
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of the plaintiff were impleaded in the suit 
as defendants Nos. 2 to 4 but they did not 
deny the claim of the plaintiff to seek eject- 
ment of the defendant No. 1 from the suit 
premises. In view of the provisions of Sec- 
tion 116 of the Indian Evidence Act the 
defendant No. 1 was estopped from challeng- 
ing the title of the plaintiff in the suit pre- 
mises inasmuch as he was admitted as a 
licensee in the suit house by the plain- 
tif. Having been inducted into posses- 
sion of the suit premises by the plaintiff as a 
licensee the defendant No. 1 was liable to 
be ejected from the suit premises at the in- 
stance of the plaintiff. Both the Courts below 
found that the license of the defendant 
No. 1 stood revoked with effect from 19th 
October, 1960 when the period of notice 
Ex. 6 expired. His possession thereafter was 
not lawful. The plaintiff being one of the 
co-owners of the property could protect the 
property by filing a suit for ejectment of 
the defendant No. 1 whose possession was 
that of a trespasser with effect from 19th 
October, 1960. In a case where the plain- 
tiff asks for the ejectment of the defendant 
on the ground that the defendant was a ten- 
ant of the premises a decree for ejectment 
may be passed even though tenancy is not 
proved provided it was established that the 
defendant was put into possession of the 
premises by the leave and license of the 
plaintiff. 

6. No other plea was pressed. 

7. In the result, the appeal fails and 
is accordingly dismissed with costs. 


Appeal dismissed. 
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Km. Kusum Kumari, Petitioner v. The 
Board of High School and Intermediate 
Education, U. P. and another, Opposite 
Parties. 

Civil Misc. Writ No. 436 of 1973, D/- 
27-2-1973. 

Index Note :— (A) Evidence Act (1872), 
S. 3 — Circumstantial evidence — Only im- 
ference from proved facts cannot be one of 


Brief Note— (A) Petitioner was charg- 
ed with copying answers of other candidates, 
but from the facts proved it was not possible 
to draw an inference that the answers of the 
petitioner and the other candidates emanat- 


from the same source. Held that the 
charge of ‘unfair practice’ cannot be held 
proved. (Paras 5 and 6) 


_ Bharatji Agarwal, for Petitioner; Stand- 
ing Counsel, for Opposite Parties. 

ORDER :— The petitioner Kusum 
Kumari was a student of Class X of Ganga 
Ram Bajaj Mahila Intermediate College, 
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Auraiya, Etawah. She had appeared in the 
High School Examinations held in 1972. The 
result of the examination was published on 
June 27, 1972. The petitioner’s result was 
withheld and she was informed that she had 
been debarred from appearing in the ex- 
aminations to be held in the year 1973, on 
the ground that she had used unfair means 
in answering first question of English second 
paper. 

2. Jt appears that a complaint was re- 
ceived in the office of the first respondent, the 
Board of High School and Intermediate 
Education, U. P. Allahabad (hereinafter re- 
ferred to as the ‘Board’) to the effect that the 
candidates appearing from Ganga Ram Bajaj 
Mahila Intermediate College, Auraiya Etawah 
had been using unfair means in the examina- 
tions. Accordingly, the examiners concern- 
ed were alerted to scrutinise the answer 
books and to report the suspected cases. The 
answer book of English second paper of the 
petitioner as well as of certain other can- 
didates were placed before the Screening 
Committee appointed by the Examination 
Committee. The Screening Committee after 
examining the answer books reported that 46 
candidates appeared to have used unfair 
means in answering question No. 1 of English 
second paper. A Sub-Enquiry Committee 
was constituted to make a spot enquiry and 
to submit its report to the Examination Com- 
mittee. It was thereafter that it was decid- 
ed to withhold the petitioner’s result and 
also to debar her from appearing in the 
next examination. 


3. The evidence found against the 
petitioner as a result of the enquiry was that 
the petitioner’s answer and the answer of two 
other candidates bore unusual similarity. 
There were some common spelling mistakes 
and mistakes of deciphering nature, for ex- 
ample, the petitioner had written ‘brobe’ for 
‘very’ and ‘money’ for ‘many’, ‘beround’ for 
‘proud’ etc. The allegation is that she had 
used unfair means in answering question 
No. 1 of the English Second paper. That 
question was a piece of translation from 
Hindi to English. 


4. Wow, the precise nature of the unfair 
means has not been specified. The obvious 
unfair means would be to copy the answer 
from the answer books of candidates sitting 
around the petitioner. The other two candi- 
dates whose answers are alleged to bear close 
similarity to the answer given by the peti- 
tioner were admittedly sitting in different 
rooms. Therefore, the petitioner could not 
possibly have copied out her answer from 
their answer books. 


5. The next possibility was that she 
could have used a paper or a book which 
she might have carried in the examination 
hall. There is no evidence to that effect. I 
have looked through her answer book and 
I find that she has made numerous mistakes 
of grammar and spelling. Some of the words 
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indeed are unintelligible. If she had taken 
the aid of a paper or a book which she car- 
Tied in the examination hall, she possibly 
could not have made such mistakes. I asked 
the Standing. Counsel as to what type of 
unfair means she was alleged to have used. 
He stated that according to the Examination 
Committee, there was a common source from 
which the answer of the petitioner and the 
two other candidates, whose answer books 
were also placed before me, emanated. I 
have looked through the answer of the other 
two candidates also. I find absolutely no 
similarity in their answers except that one 
or two spelling mistakes are common. That 
by itself is not enough to lead to the infer- 
ence that the petitioner and the other two 
candidates had used some common source. 
In fact there is more dissimilarity in 
their answers as given in the answer 
books of the other two candidates i.e. 
“A boy was very clever”. The petitioner 
instead of the word ‘very’ has written ‘brobe’. 
If she had copied her answer from the same 
source, she could not have made this mis- 
take which the other candidates had not 
made. The next sentence in the petitioner’s 
answer book is 


“He learnt the art of farmaring, weaver- 
ing and the making the house.” 

The corresponding sentences in the other 
two answer books are just unintelligible. The 
third sentence in the petitioner’s answer book 
is 

“His friend begain to praise. So he be- 
came very beround.” 

She has spelled the words ‘began’ and 
‘proud’ wrongly. This sentence in the answer 
book of one of the other two candidates is 
“His compansion begain to praise him to he 
became very proud.” ` Here the word ‘began’ 
has been wrongly spelled, but the word 
‘proud’ has been correctly spelled. If the 
petitioner and the other two candidates had 
copied their answers from the same source, 
their answers would have been identical. As 
has been shown above, while the petitioner 
has used the word ‘friend’, the other candi- 
date has used the word ‘companion’. In such 
circumstances it is not possible to draw an 
inference that the answers of the petitioner 
and the other two candidates emanated from 
the same source. In fact I find that the peti- 
tioner has got more marks for this question 
than the other two candidates have. 

6. As has already been pointed out 
above, this is not a case where the petitioner 
has been caught red-handed while copying 
or using unfair means. The charge of copy- 
ing or using unfair means has been held to 
have been proved only by circumstantial evi- 
dence. The rule regarding circumstantial 
evidence is well established. A charge based 
on circumstantial evidence. can be supported 
only in case it is possible to hold that the 
only inference which could be drawn from 
the proved circumstances was one of guilt 
and none else. I have demonstrated above 
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that such a conclusion was not reasonably 
possible much less the only conclusion pos- 
sible. 


7. It is again true that this Court will 
not sit in judgment over the decision of the 
Examination Committee while exercising dis- 
cretion under Art. 226 of the Constitution. 
But the decision of the Examination Com- 
mittee must be such as can reasonably be 
drawn from the evidence on the record. In 
my opinion the conclusion arrived at by the 
Examination Committee in the circumstances 
was not possible at all. As such this Court 
would be amply justified in quashing the 
impugned order dated 8th December, 1972, 
passed by respondent No. 1. 


8. The petition is accordingly allow- 
ed. The order dated 8th of December, 1972, 
passed by the Board of High School and 
Intermediate Education, U. P. Allahabad, is 
quashed. The respondents are further direct- 
ed to declare the result of the petitioner 
forthwith. In the circumstances there will 
be no order as to costs. 


Petition allowed. 
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Teen Moorti Financiers, Applicant v. 
Nanak Chand and others, Respondents. 


Civil Revn. No. 1087 of 1969, D/- 21-2- 

1973. 

Index Note:— (A) Arbitration Act 

(1940), Ss. 14 and 38 — Acceptamce of fee 

by arbitrator does not amount to his mis- 

conduct. AIR 1955 All 666, Followed. 
@ara 2) 

Cases Referred: Chronological Paras 

AIR 1955 All 666, Teja Singh v. Union 

of India 


A. B. Saran, for Applicant; K. C. Agar- 
wal, for Respondents. 


ORDER :— This revision has been filed 
against an appellate order passed under Sec- 
tion 39 of the Arbitration Act. The parties 
had entered into an agreement to refer the 
dispute to the arbitration of Sri J. P. Verma, 
He gave an award in favour of the Teen 
Murti Financiers. They filed an application 
under Section 14 of the Arbitration Act for 
making the award the Rule of the Court. 
Objections were filed by the other side in- 
cluding an objection that the arbitrator had 
misconducted himself. An issue in respect 
of the misconduct was framed. In the trial 
Court the objectors gave no particulars of 
the misconduct they alleged and the trial 
Court dealing with the issue of misconduct 
observed : 

“No particular act of the arbitrator has 
been pointed out from which it may be 
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inferred that the arbitrator misconducted 


himself.” 


The issue was decided against the objectors. 
An appeal was filed by the objectors and 
in that appeal it was contended that the 
arbitrator had misconducted himself because 
he had accepted Rs. 100 as fees from the ap- 
plicants. A preliminary objection was raised 
in appeal about permission being given to 
the objector to raise this ground as it depend- 
ed upon determination of questions of fact. 
The lower appellate Court, however, overruled 
the objection and permitted the raising of 
the ground. Coming to the merits of the 
matter, the appellate Court held that the 
acceptance of fee by the arbitrator from one 
of the parties was misconduct and allowed 
the appeal and set aside the award. Against 
that order the present revision has been filed. 


2. Once a misconduct is pleaded by 
a party he has got to give the particulars 
thereof. The objection contained only a 
vague statement to the effect that the arbitra- 
tor has misconducted himself. In the af- 
fidavits filed by the objectors also no parti- 
culars were given. In proceedings before 
the trial Court, too, nothing was pointed 
out. Whether the arbitrator had misconduc- 
ted in accepting the fee from one of the 
parties will depend upon facts relating to 
the payment of fee. An arbitrator cannot 
be said to commit a misconduct only because 
he accepts a fee from one of. the parties. 
The agreement does not contain any provi- 
sion for payment of fee, but still the arbi- 
trator can demand fee and refuse to work 
without fee being paid to him. The view 
of the Court below that as there was no 
agreement between the parties for the pay- 
ment of fee, the arbitrator could not demand 
or accept a fee is erroneous in Jaw. There 
is no warrant for such a view. The appli- 
cant in addition had urged before the ap- 
pellate Court that there was an agreement 
by the parties to pay the fee. That too 
would have necessitated further evidence. In 
the case “Teja Singh v. Union of India”, 
(AIR 1955 All 666) a Division Bench of this 
Court took the view that the law does not 
contemplate that an arbitrator must proceed 
with the arbitration proceedings without pay- 
ment of his fees in case he wanted them to 
be paid before acting in the arbitration pro- 
ceedings. The view taken by the Court below 
is contrary to the view expressed in this case 
and is based on a wrong interpretation of 
Section 14 and Section 38 of the Arbitration 
Act. In the circumstances mentioned above 
there was no justification for the appellate 
Court to permit a new ground to be raised 
in appeal about misconduct when no parti- 
culars had been given in the trial Court and 
the matter depended also upon proof of 
facts. The Court below must, in these cir- 
cumstances, be held to have acted illegally 
in exercise of its jurisdiction in permitting 
such a ground to be raised in appeal and 
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allowing the appeal on the basis of that 
ground. 

3. The appellate Court has not con- 
sidered any other point and from the judg- 
ment it appears that at the hearing of the 
appeal counsel for the appellant pressed the 
appeal only on the ground of this supposed 
misconduct of the arbitrator. The objectors, 
according to the finding of the appellate 
Court, had never appeared before the arbitra- 
tor. In these circumstances if the fee was 
paid by the applicants only, the receipt of 
such payment by the arbitrator could not 
amount to misconduct. 


4, In the result, the revision is allow- 
ed and the order passed in appeal is set 
aside. The applicant will be entitled to his 
costs. 

Revision allowed. 
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Life Insurance Corporation of India, 
Petitioner v. The State of U. P. and others, 
. Opposite Parties. 

Civil Misc. Writ No. 4566 of 1970 con- 
nected with Civil Misc. Writ No. 4573 of 
1970, D/- 2-5-1973. 


Index Note:— (A) U. P. (Temporary) 
Control of Rent and Eviction Act (3 of 1947), 
S. 3 — Permission to evict tenant — Grounds 
— Tenant using premises for commercial pur- 
pose — Ground of minimising landlord’s 
liability to pay premium and ground rent by 
inducting residential tenant —- Permission 
granted. 


Brief Note:— (A) The power of the 
District Magistrate to grant permission under 
Section 3 to evict a tenant is not unfettered 
but has to be exercised keeping in view the 
object of the Act as can be gathered from 
the preamble and other provisions of the 
Act. AIR 1957 All 359 and 1962 All LI 
533 and AIR 1970 SC 971, Rel. on. 

(Para 8) 

The true object of the Act is to prevent 
the landlord from taking any advantage of 
scarcity of accommodation and to prevent 
harassment to the sitting tenants as also to 
see that the landlords do not charge rent 
in excess of what is permissible under the 
provisions of the Act. 

Hence, where the landlord seeks evic- 
tion of his tenant using the accommodation 
for commercial purpose, on the ground that 
if the premises continue to be in occupation 
of the tenant he will have to pay 
an exhorbitant premium and ground rent 
for renewing his expired ground lease, 
whereas if it is put to use for residen- 
tial purposes alone, his liability to pay 
the premium and ground rent would be much 
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reduced, the ground alleged by the landlord 
does not run counter to the object sought to 
be achieved by the Act and, therefore, per- 
mission to evict tenant can be granted to him. 
The permission has the effect of minimising 
the loss which the landlord is likely to suffer 
by reason of payment of bigh premium and 
ground rent for renewal of his ground lease. 
(Para 10) 
Index Note :— (B) Constitntion of India, 
Art. 226 — Principles of natural justice — 
Personal hearing not necessary requirement. 
Brief Note :— (B) An order affecting the 
Tights of the parties is not vitiated merely 
because, the parties concerned have not been 
given a personal hearing. Therefore, an 
order of the State Government in exercise 
of its powers of revision under Section 7-F 
of U. P. Act 3 of 1947 deciding the case 
without fixing a date of hearing and intimat- 
ing it to the parties is not violative of the 
principles of natural justice, although it had 
proposed to do so on a prior date. 
(Para 13) 


Index Note :— (O) Constitution of India, 
Art. 226 — New ground — Ground not raised 
in petition — Respondent having no oppor 
tunity to explain — Ground cannot be raised 
at the stage of hearing. (Para 16) 

Index Note :— (D) Constitution of India, 
Art. 226 — Locus standi to maintain petition. 

Brief Note :— (D) Where permission to 
file a suit for ejectment of tenant has been 
granted to the landlord in view of and as 
a consequence flowing from, the impugned 
Government Order, the tenant has sufficient 
interest to maintain a writ petition challeng- 
ing the validity of that order. (Para 18) 

Index Note :— (E) Constitution of India, 
Art. 14 — U. P. Govt. Order No. 6324-Hi/ 
XXXVIHI-202-63 D/- 3-12-1965 — Validity — 
Classification of Nazul Lands on basis of 
its use for commercial or residential purpose 
for granting renewal of leases — Require- 
ment of enhanced premium and ground rent 
for commercial use — Not violative of Arti- 
ele 14. 


Brief Note:— (Œ) It is competent for 
the State Government to classify Nazul Lands 
for grant of leases and to determine what 
premium and ground rent it would charge 
for each class. The provision in the order 
that the sites occupied by Autonomous Cor- 
porate bodies doing business, such as the 
Life Insurance Corporation of India should 
be treated as ‘commercial site’, indicates that 
the order contemplates that any site which 
is occupied for purposes of carrying on busi- 
ness is to be treated as a ‘Commercial Site’. 
It cannot, therefore, be said that while giving 
the illustration in question, the State Gov- 
ernment included in the class of ‘Commercial 
activity’, an activity which was not at all 
commercial. (Para 20) 

There can be no valid objection to the 
charge of higher premium for renewing lease 
in respect of land which is being used fop 
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commercial or business purpose than that for 
the land which has been let out or is being 
used merely for residential purposes. 
i (Para 21) 
The G. O. has absolutely no bearing on 
the tenancy rights of the lessees. It is, there- 
fore, wrong to contend that the tenants oc- 
cupying sites for commercial purposes are 
being denied the protection given to all ten- 
ants under U. P. Act Tl of 1947 and are as 
such being improperly discriminated against. 
Merely because while considering an applica- 
tion for permission to file a suit for tenant’s 
ejectment, this fact may weigh and be taken 
into consideration along with other facts, it 
does not mean that the order permits discri- 
mination forbidden by Art. 14 of the Con- 
stitution. (Para 22) 
Index Note :— (F) Constitution of India, 
Art. 226 — Administrative order — Order 
not purporting to affect right of petitioner 
— No question of giving opportunity of being 
heard arises before making order. ADR 1970 
SC 150, Explained and Distinguished. 
(@ara 23) 
Index Note :— (G) Constitution of India, 
Art. 12 — Life Insurance Corporation of 
India — Though comes within definition of 
State for purposes of Part WI is not an 
Office of Central Government. 


Brief Note:— (G) Art. 12 cannot be 
interpreted to mean that the local or other 
authority under the control of the Govern- 
ment of India, which may be ‘State’ for pur- 

oses of Part Ii of the Constitution, is a 
ntral Government Office. The Life Insu- 
rance Corporation is an autonomous Corpo- 
rate body created under the Life Insurance 
Act. 
ernment. 1970 All LJ 214, Ref. to. 
(Para 24) 
Cases Referred : Chronological Paras 
AIR 1973 Ali 1 =. 1972 All WR (HC) 
330 (FB), Triambak Pati Tripathi v. 
Board of High School and Inter- 
mediate Education U. P. 13 
AIR 1973 SC 689 = C. A. No. 2139 
of 1968, D/- 11-12-1972, Nagpur 
Improvement Trust v. Vithal Rao 21 
AIR 1970 SC 150 = (1970) 1 SCR 
457, Kraipak A. K. v. Union of 
di: 


India 23 
AIR 1970 SC 971 = 1968 All WR 

(HC) 713, Bhagwan Das v. Paras 

Nath 8 
1970 All LJ 214 = 40 Com Cas 611, 

Shyam Lal Sharma v. Life Insu- 

rance Corporation 24 


1962 All LJ 533 = =1962 All WR 
(HC) 442, Ram Gopal v. Ram Kumar 8 
AIR 1957 All 359 = 1957 All LJ 
257, Dr. Bhatia v. Victoria Rani 
Sahiba 
S. D. Agarwal, for Petitioner; Standing 
Counsel, for Opposite Parties. 
ORDER :— By these petitions under 
Art 226 of the Constitution, the Life Insu- 
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rance Corporation of India seeks that the 
orders dated 12th of June, 1970, passed by 
the State Government, dated 19th of Novem- 
1969, passed by the Commissioner, 
Allahabad Division Allahabad and the Gov- 
ernment Order No. 6324E/XXXVII-202-63 
dated 3rd December, 1965 be quashed. 


2. Briefly stated the facts leading to 
two petitions are that the petitioner Life In- 
surance Corporation of India is a tenant in 
premises No. 40, Mahatma Gandhi Marg, 
Allahabad at monthly rent of Rs. 333.67 and 
is carrying on the Life Insurance business 
therein. Respondent No. 5, Sri K. S. Gandhi, 
is the landlord. The plot of land on which 
premises No. 40, Mahatma Gandhi Marg 
stands was held on lease by Sri K. S. Gandhi. 
Period of that lease has since expired. The 
State Government issued Government Order 
No. 6324-H/XXXVII-202-63, dated 3rd of 
December, 1965 laying down the principles 
for renewal of such leases. It provided that 
the persons wishing to get these leases renew- 
ed have to pay certain premium over and 
above annual rent. For this purpose the 
Government order classified land into two 
classes i.e. land used for commercial pur- 
pose and that used for non-commercial pur- 
pose. Rate of premium and annual rent pay- 
able in respect of land used for the com- 
mercial purposes is much higher than that 
for the land used for non-commercial pur- 
poses. It was considered that the plot, on 
which premises No. 40, Mahatma Gandhi 
Marg stands, was being used for commercial 
purposes. Accordingly, for getting the lease 
of that plot renewed Sri Gandhi was asked 
to pay a premium of Rs. 1,31,321.25 P. and 
Tent at the rate of Rs. 964 per acre per 
annum. If, however, the plot was being 
used for non-commercial purposes, corres- 
ponding premium and annual rent would 
have been Rs. 23,950.32 and Rs. 100/- per 
acre per year only. Sri Gandhi accordingly 
made an application under Section 3 of the 
U. P. (Temporary) Control of Rent and Evic- 
tion Act, 1947 seeking permission to file a suit 
for the ejectment of the petitioner so that 
the disputed accommodation may be let out 
for residential purposes and he may not be 
forced to pay an additional Premium of 
Rs. 1,07,370.93 P. and the additional ground 
rent at the rate of Rs. 864 per acre pep 
annum. 


3. The Rent Control and Eviction 
Officer, by his order dated 27th August, 1968 
rejected the application for permission. He 
observed that in this case Sri- Gandhi did 
not require the accommodation in dispute for 
his own use and occupation. The main rea- 
son why he sought permission was that he 
wanted to reduce his liability in respect of 
payment of premium and ground rent. The 
Life Insurance Corporation had been in oc- 
cupation of the accommodation for last many 
years and great hardship and inconvenience 
would be caused to the public and policy- 
holders in case it was evicted from the pre- 
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mises in dispute. In the circumstances, he 
was not satisfied that the need of Shri Gandhi 
was either convincing or justified. According- 
ly, he rejected the application of Shri Gandhi. 


4, In revision, the Commissioner 
Allahabad Division observed that the Rent 
Control and Eviction Officer had based his 
decision on the basis that the landlord did 
not require the accommodation for personal 
occupation. However, he omitted to consider 
the effect of the present occupation of the 
premises in dispute, by the Life Insurance 
Corporation. He concluded that so far as 
the landlord is concerned the effect of con- 
verting the accommodation into residential 
accommodation would be to put it to more 
profitable use. The Life Insurance Corpora- 
tion was financially in a position to construct 


not only an office for itself but to have a . 


building where many more offices could be 
housed. Any change in the location of the 
L. I. C. Office could not, in his opinion, cause 
inconvenience to public or the policy-holders. 
In the result, he found that the need of 
the landlord was more pressing than that of 
the tenant. Accordingly, he allowed the 
revision, set aside the order passed by the 
Rent Control and Eviction Officer dated 27th 
of August, 1962, and granted the permission 
sought for by Sri Gandhi. 


5. Being aggrieved, the Life Insurance 
Corporation approached the State Govern- 
ment under Section 7-F of the U. P. (Tem- 
porary) Control of Rent and Eviction Act, 
1947. The State Government affirmed. the 
order passed by the Commissioner. It held 
that as the occupation of the accommodation 
in dispute, by the Life Insurance Corporation, 
obliged the landlord to pay an additional pre- 
mium of Rs. 1,14,380/-, it would not be 
just to compel him to bear such a loss. It 
accordingly agreed with the Commissioner 
that in the circumstances, it would not be 
desirable to protect the interest of the tenant 
at the cost of landlord. In the result the 
State Government, by its order dated 12-6- 
1970, dismissed the revision filed by the Life 
Insurance Corporation. 


6. In writ petition No. 4566 of 1970, 
the Life Insurance Corporation challenges the 
validity of the order dated 12th of June, 1970, 
passed by the State Government as also the 
order dated 19th November, 1968 passed by 
the Commissioner Allahabad Division, grant- 
ing permission to Sri Gandhi for filing a suit 
for its ejectment. As the permission had 
been granted primarily on the ground that 
the continued occupation of the premises by 
the Life Insurance Corporation obliged Sri 
Gandhi to pay premium and ground rent 
at commercial rates as provided in Govern- 
ment Order No. 6324-H/XXXVII-302-63, the 
petitioner also challenged the validity of that 
order and urged that with regard to renewal 
of lease in respect of the plot in question, it 
was not open to the State Government to 
eharge premium and ground rent at com- 
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mercial rates. It also claimed that the Gov- 
ernment order was discriminatory and was 
void as it contravened the provisions of Arti- 
cle 14 of the Constitution. 

7. I will deal with the submissions 
made by the learned counsel for the parties 
in each of the two writ petitions separately. 
In writ petition No. 4566 of 1970 Shri S. D. 
Agarwal learned counsel apearing for Life In- 
surance Corporation, contended that in this 
case Shri Gandhi did not require the accom- 
modation in dispute for his personal occupa- 
tion. He wanted to file a suit for petitioner’s 
ejectment so that he may be able to put the 
accommodation in dispute to more profitable 
use. Considering the policy underlying the 
enactment of U. P. (Temporary) Control of 
Rent and Eviction Act, no permission to 
file a suit for the ejectment of a sitting tenant 
could be granted so as to enable the land- 
lord to earn larger profits. The permission 
granted by the learned .Commissioner as af- 
firmed by the State Government is therefore 
invalid. 

8. Section 3 of the U. P. (Temporary) 
Control of Rent and Eviction Act Jays down 
that no suit for ejectment of a tenant shall 
be filed without the permission of the Dis- 
trict Magistrate from any accommodation 
except for one or more grounds mentioned 
therein. This section does not, in so many 
words enumerate the circumstances, which the 
District Magistrate is to take into considera- 
tion while dealing with an application for per 
mission to file a suit for tenant’s ejectment. 
It is now well settled that the power so con- 
ferred on the District Magistrate is not un- 
fettered. This power is to be exercised hav- 
ing regard to the purpose of the Act, which 
can be gathered from its preamble and other 
provisions. See Dr. Bhatia v. Victoria Rani 
Saheba, 1957 all LJ 267 = (AIR 1957 All 
359); Ram Gopal v. Ram Kumar, (1962 All 
LJ 533) and Bhagwan Das v. Paras Nath, 
1968 All WR (HC) 713 = (AIR 1970 SC 
971). Whether in a particular case, the per- 
mission for filing a suit for ejectment has 
been granted in circumstances consistent with 
the object sought to be achieved by the U. P. 
(Temporary) Control of Rent and Eviction 
Act or not, will depend upon the peculiar 
facts of that case. 


9. Learned counsel for the petitioner 
contends that as disclosed by the preamble of 
the Act itself the object sought to be achieved 
by it is twofold, namely (1) the control of 
letting and rent of residential and non- 
residential accommodation and (2) to prevent 
the eviction of tenants therefrom. Various 
provisions of the Act indicate that the inten- 
tion of the Legislature clearly was that the 
landlords may be able to take advantage of 
scarcity of accommodation and create situa- 
tion in which they may be able to charge rent 
at a rate higher than that permissible under 
the Act. In other words, they should not be 
allowed to derive larger profits. As in this 
case permission to file a suit for ejectment 


eo 


1973 


has been granted in order to enable the land- 
lord to derive larger profits, it runs counter 
to the object which the U. P. (Temporary) 
Control of Rent and Eviction Act seeks to 
achieve. 


10. Tt is true that the object which 
the U. P. (Temporary) Control of Rent and 
Eviction Act 1947 seeks to achieve is to 
prevent the landlord from taking any advan- 
tage of scarcity of accommodation and to 
prevent harassment to the sitting tenants as 
also to see that the landlords do not charge 
rent in excess of what is permissible under 
the provisions of the Act. But, the Act no- 
where lays down that so long as the landlord 
does not charge or intend to charge rent in 
excess of what is permissible under the Act, 
and he is not actuated by the motive of 
taking undue advantage of scarcity of accom- 
modation, his affairs should not be so manag- 
ed that he is able to derive maximum benefit 
from his property. In this case, it is signifi- 
cant to note that the landlord does not claim 
that he be placed in a situation where he 
can earn larger profits by charging higher 
rent. Even if he is able to get the accom- 
modation vacated from the Life Insurance 
Corporation the premises in dispute would 
continue to be subject to the provisions of 
the U. P. Act II of 1947 (now by U. P. 
Urban Building Regulation of letting, rent 
and Eviction Act 1972) and it would not be 
possible for him to charge rent beyond the 
limit permissible under these Acts from per- 
sons to whom the accommodation will be 
allotted hereafter. All that the landlord 
claims to is that if the accommodation con- 
tinues to be in occupation of a tenant, who 
is using it for commercial purpose, he will 
have to pay a premium of Rs. 1,31,000/- and 
odd, whereas if it is put in occupation of 
a person who will use it for residential pur- 
pose alone, his liability, to pay premium would 
be reduced to Rs. 23,000/- and odd, similarly 
his liability to pay ground rent would also be 
reduced from Rs. 950/- per acre per annum 
to Rs. 100/- per acre. The petitioner has to 
incur this huge liability without getting any 
return for the huge amount to be paid by 
him. He does not want to take any. advan- 
tage of scarcity of accommodation nor does 
he want to charge higher rent for the same. 
The accommodation would still be available 
for allotment to a person in need of it by 
the authority concerned and all that will 
happen is that the accommodation, instead of 
being allotted to a person who will use it for 
commercial purpose, will be allotted to a 
person who needs it for residential purpose. 
It is clear that by permitting the landlord in 
this case to file a suit for petitioners’ eject- 
ment, the Commissioner and the State Gov- 
emment do not enable him to take advan- 
tage of scarcity of accommodation to charge 
tent in excess of what is permissible under 
the Act. The permission has the effect of 
minimising the loss which the landlord is 
likely to suffer by reason of payment of 
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premium and ground rent. Such a considera- 
tion, in my opinion, does not run counter to 
the object sought to be achieved by the U. P. 
Act IHI of 1947. I am, accordingly, of the 
opinion that there is no force in this submis- 
sion and the two orders, one passed by the 
Commissioner and the other passed by the 
State Government, cannot be interfered with 
on this ground. 

11. - Sri Sudarshan Dayal then argued 
that the order dated 12th of June, 1970 pass- 
ed by the State Government is liable to 
be quashed as the same had been passed by 
following a procedure which was violative of 
principles of natural justice. According to 
him, after the petitioner filed an application 
under Section 7-F of the U. P. (Temporary) 
Control of Rent and Eviction Act on 9th of 
December, 1968, its copy was served on the 
landlord who submitted his reply which the 
Rent Control and Eviction Officer forward- 
ed to the State Government on 24th of Janu- 
ary, 1969. Thereafter, the State Government, 
by its letter dated 22nd of July, 1969, asked 
the Rent Control Officer to enquire from the 
petitioner whether it was prepared to increase 
the rent of the premises in dispute in such a 
manner that the landlord may not suffer any 
loss because of the excess payment which he 
is required to make to the government. The 
petitioner thereupon sent a reply dated 26th 
of August, 1969 stating that as the landlord 
had yet not paid the Jease money, it was 
wholly vague to suggest that any loss is being 
suffered by him. In any case, so far as the 
petitioner was concerned, it was always pre- 
pared to pay such enhanced rent as and 
when it was determined in accordance with 
law for the time being in force. Thereafter, 
the petitioner filed a supplementary statement 
of its case before the State Government on 
6th of October, 1969, praying that it be per- 
mitted to bring on the record and agitate 
facts and grounds in respect of its applica- 
tion under Section 7-F of the U. P. Act II of 
1947, The landlord then filed a counter- 
affidavit on 12th of November, 1969 in which 
the landlord stated certain new facts. How- 
ever, a copy of this counter affidavit was not 
given to the petitioner and it was denied an 
opportunity to meet and explain those new 
allegations and to place its version before 
the State Government. Moreover, both the 
parties had desired that they be informed of 
the date on which the application under Sec- 
tion 7-F was to be considered so that they 
could make their respective submissions. On 
14th October, 1969, the State Government 
made an order directing that the parties would 
be informed about the date of hearing of 
the application and that some date in the 


-month of November would be fixed for that 


purpose. In spite of the order dated 14th 
October, 1969 the State Government decided 
the case on 12th of June, 1970, without tak- 
ing any step to intimate to the parties con- 
cerned the date fixed for hearing in the case. 
Learned counsel contends that in the circum- 
stances the decision of the case without com- 
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municating the date fixed for hearing in the 
case, violates principle of natural justice and 
renders the order invalid. 


12. So far as the grievance of the 
petitioner that it was not given an opportunity 
to meet the case, set out by the landlord in 
his supplementary counter affidavit dated 12th 
November, 1969, is concerned, reliance was 
placed on the facts that in the supplementary 
affidavit, the landlord gave certain details of 
the loss which he was likely to suffer. Learn- 
ed counsel contends that this fact assumed 
importance inasmuch as in the communica- 
tion dated 28th July, 1969, sent by the State 
Government, requiring the petitioner to state 
whether it was prepared to make good the 
loss, which the landlord was likely to suffer on 
account of enhanced premium to be paid by 
him, no details of loss were mentioned and 
the petitioner, therefore, could not state 
clearly whether it was prepared to make good 
that loss or not. As a matter of fact the 
petitioner was and still is prepared to pay 
enhanced rent so that the loss which the 
Jandlord will suffer as a result of payment 
of enhanced premium and ground rent may 
be adequately compensated. During the 
course of argument, learned counsel for the 
petitioner also filed an application incorporat- 
ing the said undertaking and contended that 
in the circumstances the order passed by the 
State Government granting permission after 
taking into consideration the additional mate- 
rial contained in the supplementary affidavit 
dated 12-11-1969 and on the ground that the 
petitioner was not prepared to compensate 
the landlord in respect of the increased pre- 
mium and ground rent, is violative of prin- 
ciples of natural justice and should not be 
sustained. I am unable to accept this sub- 
mission. Petitioner’s reply dated 26th August, 
1969 (Annexure 13 to the petition), to the 
querry made by the State Government, clear- 
ly indicates that it took up the stand that as 
the landlord had not paid the lease money, 
there was absolutely no question of his suf- 
fering any loss and that the Life Insurance 
Corporation was prepared to pay only enhanc- 
ed rent only when it is determined in ac- 
cordance with law for the time being in 
force. This clearly indicates that the stand 
taken by the Life Insurance Corporation was 
that it was not concerned with the loss that 
the landlord was likely to suffer on account 
of payment of premium and ground rent at 
enhanced rate. From the very beginning the 
landlord was seeking permission to file a suit 
for petitioner’s ejectment on the ground that 
if the premises continued to remain in the 
occupation of the petitioner, the landlord 
will have to pay additional premium of over 
a lac of rupees and also ground rent at 
enhanced rate. The permission had been 
granted to the landlord on this very ground 
and this fact was in the knowledge of the 
petitioner throughout and it had full op- 
portunity to meet it. In the circumstances, 
it cannot be said that the State Government 
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has granted permission on the basis of the 
material which had not been brought to 
tbe notice of the petitioner. I have care- 
fully read the reply of the landlord, dated 
12th of November, 1969. It does not con- 
tain any new ground or facts which the 
petitioner had no opportunity to meet. Even 
if it contained such grounds or facts jt 
does not appear that they have been relied 
upon by the State Government. In the cir- 
cumstances the question of breach of any 
principle of natural justice, on this account, 
does not arise. 


13. So far as petitioner’s contention 
that as on 14th of October, 1969 the State 
Government had directed that the parties 
would be heard in person for which some 
date in the month of November would be 
given, its action in deciding the case without 
intimating to the parties the date of hearing 
constitutes violation of principles of natural 
justice is concerned I am unable to accept 
the same. In the case of Triambak Pati 
Tripathi v. Board of High School and Inter- 
mediate Education U. P., (AIR 1973 All 1) 
(FB) a Full Bench of this Court observed 
as follows :— 

“A personal hearing to the candidate 
against whom action is proposed to be taken 
by the Examination Committee is not neces- 
sary. There is neither any statutory’ require- 
ment nor any requirement of principle of 
natural justice that the Board or the Examina- 
tions Committee has to give a personal hear- 
ing to the candidate.” 


This shows that in the opinion of the Full 
Bench an order affecting right of the parties 
is not vitiated merely because the parties 
concerned have not been given a personal 
hearing. Accordingly, even if at one stage 
the State Government intended to give a 
personal hearing to the parties but after some 
time it changed its mind, it does not follow 
that any principle of natural justice has been 
violated. It is not the case of the petitioner 
that after making the order dated 14th Octo- 
ber, 1969 stating that a date of hearing would 
be fixed, a personal hearing was given to 
the landlord and not to the petitioner. I am 
accordingly of opinion that it cannot be said 
that any principle of natural justice has been 
violated by the respondent in deciding the 
case without giving a personal hearing to the 
petitioner. 

14. Shri S. D. Agarwal then argued 
that the order passed by the State Govern- 
ment does not give any reason and at any 
rate it did not consider the needs of the 
petitioner. It is accordingly liable to be set 
aside. I am unable to accept this submis- 
sion. The order passed by the State Govern- 
ment clearly shows that it not only consider- 
ed petitioner’s need but it also compared it 
with that of the landlord and came to the 
conclusion that it was not a fit case in which 
the landlord should be made to suffer mone- 
tary loss of over Rs. 1,14,000/- on account 
of the occupation of the premises by the peti- 
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tioner and that his-interest is to be sacrificed. 
On this point, the State Government confirm- 
ed the decision of the Commissioner who had 
fully considered the need of the landlord as 
well as that of the tenant and had pointed 
out that the petitioner was in a position to 
construct its building in which it could house 
not only its own office but also several other 
offices and that shifting of its office was not 
likely to cause any inconvenience or hardship 
to the policy holders. In the circumstances, 
even though the State Government did not 
actually make a mention about the needs of 
the petitioner, it cannot be said that it did 
not compare its needs with that of the land- 
lord and did not find the need of the land- 
lord to be more pressing. 

15. Shri S. D. Agarwal then argued 
that the Government Order dated 3rd of 
December, 1965 does not leave any option 
with the Jandlord to pay the premium at the 
rate applicable for renewal of lease for non- 
commercial purposes. Accordingly, whether 
or not Life Insurance Corporation is ejected 
and the disputed premises is used for non- 
commercial purposes, still the landlord will 
have topaya premium applicable for renewal 
of lease for commercial purposes. Even if 
the landlord lets out the premises to some 
other person for residential purposes only, 
he will not be absolved of the responsibility 
of paying enhanced premium and higher 
ground rent. He will also not be able to 
charge from the new allottee rent at rate 
higher than that permissible under the Act. 
Accordingly, petitioner’s ejectment will not 
help the landlord in reducing his loss in any 
manner. Accordingly, no question of grant- 
jng permission to achieve the object set up 
by the landlord arises. 


16. It may be noticed that the afore- 
mentioned contention urged on behalf of the 
petitioner has not been specifically raised in 
the writ petition. The State Government it- 
self has proceeded on the footing that in case 
the petitioner is ejected and the premises in 
dispute is used for residential purpose, the 
landlord will have to pay lower premium 
and lower ground rent. If the point had 
been taken in the writ petition, the respon- 
dents would have had an opportunity to ex- 
plain as to how it was open to the State 
Government to renew petitioner’s lease for 
non-commercial purposes, thereby charging 

im premium and ground rent at a lower 
rate. In the circumstances, I am not inclined 
to permit the petitioner to raise this ground 
“lat this stage. Moreover, even on merits I 
am not satisfied that under law, if at the 
time of actual renewal of lease the premises 
is being used for residential purposes it 
fs not open to the State Government to renew 
the same on payment of premium and ground 
rent at the lower rate. 

17. By the impugned order dated 3rd 
of December, 1965 (G. O. No. 6324-B/ 
XXXVII-202-63) while providing for the 
renewal of leases the State Government laid 
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down conditions on which such renewal was 
to be permitted. The rate of premium and 
the ground rent which was to be paid in res- 
pect of renewal of lease for the sites which 
were being used for commercial purpose was 
much higher than that for the sites which 
were being used for residential purposes. 
Clause 3 (2-F) of the order provided that 
sites occupied by Autonomous Corporate 
bodies doing businesses, such as the Life In- 
surance Corporation of India, should be treat- 
ed as ‘Commercial sites.” In writ petition 
No. 4873 of 1970 the petitioner claims that 
this notification is invalid inasmuch as it 
was not open to the State Government to 
treat the use of the premises in question, by 
the Life Insurance Corporation of India, as 
used for a commercial purpose. In any case 
by classifying the use of premises by Life 
Insurance Corporation, as commercial use, the 
Government has practised discrimination 
forbidden by Art. 14 of the Constitution. 
Learned counsel for the respondents has rais- 
ed a preliminary objection. He urges that 
the impugned notification does not touch the 
rights of the petitioner. It only affects the 
Jandlord who is required to pay a premium 
at a certain rate in case he wants to get the 
lease of the land on which his building 
stands, renewed. The petitioner, therefore, 
has no Jocus standi to question the validity 
of the notification which does not directly 
affect his rights. 

18. As stated earlier, the petitioner 
has questioned the validity of the notification 
as permission to file a suit for its ejectment 
has been granted in view of and as a con- 
sequence flowing from that notification. In 
case it is held that this notification is invalid 
or ineffective, such a decision is bound to 
have repercussion on the validity of the order 
permitting the landlord to file a suit for 
petitioner’s ejectment. In the circumstances, 
I feel that the petitioner has sufficient interest 
to maintain the present writ petition. The 
preliminary objection raised on behalf of the 
tespondents is accordingly overruled. 

19. A copy of the impugned Govern- 
ment Order, dated 3rd December, 1965 has 
been filed as Annexure I to the Writ Peti- 
tion. This order lays down the principles 
for determining the amount of premium and - 
ground rent payable by the persons applying 
for the renewal of lease of Nazul land, 
which has expired absolutely without option 
for further renewal. For this purpose the 
order classifies Nazul land into two classes 
viz. land used for residential purposes and 
that used for commercial purposes. It also 
Jays down that the sites occupied by Central 
and State Government Offices as also those 
occupied by voluntary organisations like the 
U. P. Automobile Association and Servants . 
of India Society should be treated as ‘non- 
commercial’ whereas sites occupied by Auto- 
nomous Corporate bodies doing business such 
as the Life Insurance Corporation of India 
should be treated as ‘Commercial’. 
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20. Shri S. D. Agarwal contends that 
the Life Insurance Corporation of India is 
not a Commercial organisation and as such 
the Government was not justified in treating 
the site occupied by it as commercial site 
and to charge premium and ground rent on 
that basis. In my opinion it is for the State 
Government to determine what premium it 
would charge from the person to whom 
Nazul land is let out so long as it does not 
practice discrimination. It can certainly 
classify Nazul land into different classes and 
fix different rates of premium and ground 
rent payable for the grant of leases in res- 
pect thereof. Further, it can define what 
type of Nazul land would be included in a 
particular class. The provision in the order 
that the sites occupied by Autonomous Cor- 
porate bodies doing business, such as the 
Life Insurance Corporation of India should 
be treated as ‘commercial site’, indicates that 
the order contemplates that any site which 
is occupied for purposes of carrying on busi- 
ness is to be treated as a ‘Commercial Site’. 
As is evident from Sections 6 and 28 of the 
Life Insurance Corporation Act, the Life 
Insurance Corporation carries on business in 
insurance and as such the activity carried 
on by it is commercial activity in the sense 
in which the expression has been used in the 
Government order. The provision in the 
order that the activity carried on by the Life 
Insurance Corporation would be treated as 
commercial, was made merely to clarify the 
sense in which the expression had been used 
in it. It cannot, therefore, be said that while 
giving the illustration in question, the State 
Government included in the class of “Com- 
mercial activity”, an activity which was not 
at all commercial. This argument, raised 
on behalf of the petitioner, therefore, can- 
not prevail. Accordingly, it is not necessary 
for me to refer to the petitioner’s argument 
that in view of the provisions contained in 
the Life Insurance Act, activity carried on 
by the petitioner, even though a business 
activity, was not commercial activity in the 
strict sense of the word. i 


21. Sri S. D. Agarwal then contend- 
ed that the Government Order in question 
suffers from the vice of discrimination as it 
classifies land for purpose of payment of 
premium on the basis of the use to which 
it is put.. He contends that according to the 
Government Order a lower amount of pre- 
mium is to be paid in respect of the site 
which is being used for residential purpose, 
whereas in respect of an adjoining plot, 
situated in the same area and vicinity which 
is being used for commercial purpose, a 
higher amount of premium and ground rent 
is to be paid. Such a classification results in 
impermissible discrimination. In support of 
this argument he relied upon a decision of 
the Supreme Court in the case of Nagpur 
Improvement Trust v. Vithal Rao, Civil Ap- 
peal No. 2139 of 1968, decided on 11-12- 
1972 = (AIR 1973 SC 689). In that case, 
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some agricultural land was acquired in pur- 
suance of a housing accommodation Scheme 
framed under Section 39 of the Improve- 
ment Trust Act. The Supreme Court point- 
ed out that the owner, whose land is acquir- 
ed under the Improvement Act, is paid com- 
pensation not according to the market value 
but according to the use to which the land 
was put on the date, with the reference to 
which the market value is to be determined 
under that clause. In other words, if the 
land was being used for agricultural pur- 
pose, even though it had a potential value 
as a building site, the potential value was to 
be ignored. Further, if the land was being 
acquired under the Improvement Act, the per- 
son whose land was acquired did not get a 
solatium of 15% which he would have got 
if the land had been acquired under the 
Land Acquisition Act. It was open to the 
Government to acquire land for a housing 
accommodation scheme either under the 
Land Acquisition Act or under the Improve- 
ment Act. Since the Acquisition by the 
Government under the two Acts resulted in 
differential treatment, the Supreme Court ob- 
served that it enables the State Government 
to discriminate between two owners similarly 
situated. The Supreme Court then proceed- 
ed to observe that in order to determine the 
compensation for the land acquired, its clas- 
sification on the basis of its user did not ap- 
pear to be material. In this case, we are 
not concerned with the payment of compen- 
sation for acquisition of land. In my opi- 
nion, the observation made by the Supreme 
Court that for purposes of determining 
compensation, land cannot be classified ac- 


` cording to the use to which it is put to, has 


no application to the facts of the case be- 
fore me where the question is whether fon 
purposes of charging premium and ground 
Tent in connection with the lease of Nazul 
land, it can be so classified. I can see no 
valid objection to the charge of higher pre- 
mium for renewing lease in respect of land 
which is being used for commercial or busi- 
ness purpose than that for the land which 
has been let out or is being used merely for 
residential purposes. Learned counsel for 
the petitioner has not been able to place any 
material before me to show that such a 
classification of land, for purposes of letting 
it out on payment of premium and ground 
rent, is irrational. It is well known that a 
property which is let out for commercial or 
business purposes, fetches correspondingly 
larger return than the property which is let 
out merely for residential purpose. I am 
accordingly of opinion that there is no merit 
in this argument. 


22. Shri S. D. Agarwal next argued 
that the order is discriminatory inasmuch as 
in order to avoid payment of higher pre- 
mium and ground rent, the landlord of the 
site occupied for commercial purpose is 
very likely to apply for and obtain per- 
mission for filing a suit for the ejectment of 
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his tenant, whereas no such permission on 
similar grounds is likely to be granted in 
respect of land which is occupied by a ten- 
ant for residential purposes. This means 
that the tenants occupying sites for commer- 
cial purposes are being denied the protection 
given to all tenants under U. P. Act Hl of 
1947 and are as such being improperly dis- 
criminated against. I am unable to appre- 
ciate this argument. The impugned order 
has absolutely no bearing on the tenancy 
tights of lessees. It does not purport to lay 
down that if there is a premises in the 
occupation of a tenant which is used for 
commercial purpose the landlord must get 
permission to file a suit for the ejectment of 
his tenant. Merely because while consider- 
ing an application for permission to file a 
suit for tenant’s ejectment, this fact may 
weigh and be taken into consideration along 
with other facts, it does not mean that the 
order permits discrimination forbidden by 
Article 14 of the Constitution. 


23. It was then argued that the State 
Government should have given an opportu- 
nity to the Life Insurance Corporation to 
have its say in the matter before it classi- 
fied the site occupied by it as commercial 
site. No law was brought to my notice 
which lays down that such is the legal re- 
quirement before an order of the nature 
which is impugned before me can be made. 
In this connection learned counsel relied 
upon the case of A. K. Kraipak v. Union 
of India, AIR 1970 SC 150, which in my 
opinion does not help the argument advanc- 
ed by him. What the Supreme Court laid 
down in this case is that the dividing line 
between an administrative power and a 
quasi judicial power is quite thin and is be- 
ing gradually obliterated. For determining 
whether a power is an administrative power 
or a quasi-judicial power, one has to look 
to the nature of the power conferred, the 
person or persons on whom it is conferred, 
the framework of the law conferring that 
power, the consequences ensuing from the 
exercise of that power and the manner in 
which that power is expected to be exercis- 
ed. In a welfare State like India which is 
regulated and controlled by the rule of law, 
it is inevitable that the jurisdiction of the 
administrative bodies is increasing at a rapid 
rate. The concept of rule of law would lose 
its vitality if the instrumentalities of the 
State are not charged with the duty of dis- 
charging their functions in a fair and just 
manner. The requirement of acting judi- 
cially in essence is nothing but a require- 
ment to act justly and fairly and not arbitra- 
rily or capriciously. The procedures which 
are considered inherent in the exercise of a 
judicial power are nearly those which facili- 
tate if not ensure a just and fair decision. In 
recent years the concept of quasi-judicial 
power has been tindergoing a radical change. 
What was considered as an administrative 
power some years back is now being consi- 
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dered as a quasi-judicial power. Accord- 
ingly, administrative bodies are also expected 
to function in a fair and just manner. This 
case does not lay down that in each and 
every case where an administrative order is 
made which may even remotely affect the 
rights of a party, be must be given an oppor- 
tunity to be heard. Moreover, in the instant 
case the impugned order does not purport to 
affect any right of the petitioner and as such 
no question of giving it an opportunity of 
being heard before making the order arose. 
It was for the State Government to decide 
as to what premium and ground rent it 
would charge from persons who wanted to 
take from various classes of Nazul Land on 
lease framed. 


24, In the end learned counsel argu- 
ed that according to the impugned order 
itself, the sites occupied by the Central and 
the State Government Offices should be 
treated as non-commercial. The Life In- 
surance Corporation is an office of the Cen- 
tral Government and therefore there was no 
justification for treating it in a manner dif- 
ferent from other Government Offices. I am 
unable to accept this submission. The Life 
Insurance Corporation is an autonomous Cor- 
porate body created under the Life Insur- 
ance Act. It is not an office of the Central 
Government. In this connection learned 
counsel for the petitioner relied upon the 
case of Shyam Lal Sharma v. Life Insurance 
Corporation of India, Bombay, 1970 All LJ 
214, where it has been held that for pur- 
poses of Article 12 of the Constitution, Life 
Insurance Corporation is State. Article 12! 
of the Constitution defines the expression/ 
‘State’ as including within its ambit all local 
or other authority under the control of the 
Government of India only for the purposes 
of explaining as to in what sense the expres- 
sion has been used in part II of the Cons- 
titution. It does not mean that the local or 
other authority under the control of the 
Government of India, which may be ‘State’ 
for purposes of Part IM of the Constitution. 
is a Central Government Office. 

25. In the result I do not find any 
force in any of the submissions made in 
either of the two writ petitions. They are 
accordingly dismissed with costs. The stay | 
order dated 21st of September, 1970 as con- 
firmed on 31st January, 1972 is vacated. 

Petitions dismissed. 
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Index Note: — (A) Civil P. C. (1908), 
Section 115 (as amended by Section 6, U. P. 
Act 37 of 1972) — Amended Section 115 is 
not violative of Article 14 of Constitution. 
(X-Ref:— Constitution of India, Article 14). 

Brief Note: — (A) By the amendment 
the revisional power of the High Court has 
been confined to cases arising out of suits of 
the value of Rs. 20,000/- and above and 
power of revision in respect of other suits 
has been conferred on District Judge. The 
object of this amendment is to eliminate one 
of the causes of delay in disposal of suits. 
Such discrimination can be justified on the 
doctrine of permissible classification as it is 
based on an intelligible differentia having a 
rational relation to the object sought to be 
achieved. (Para 9) 


Index Note:— (B) Civil P. C. (1908), 
Section 115 (as amended by Section 6 U. P. 
Act 37 of 1972) — Amendment of Central 
Act by State Legislature resulting in discri- 
mination — Article 14 not violated. (X- 
Ref:— Constitution of India, Article 14). 


Brief Note:— (B) The validity of the 
amendment cannot be challenged on the 
ground that it results in curtailment of the 
scope and ambit of the revisional powers of 
the Courts in the State of U. P. in com- 
parison with the powers conferred on the 
Courts in other States. AIR 1954 SC 493, 
Followed. (Para 10) 


Index Note:— (C) Civil P. C. (1908), 
Section 115 (as amended by Section 6 U. P. 
Act 37 of 1972) — Selection of date to 
bring the Act into force not discriminatory. 

Brief Note:— (C) Selection of 20-9-1972 
as the date to bring the Act into force can- 
not be characterised as arbitrary or fanciful 
and therefore there is no discrimination prac- 
ticed by the Legislature. AIR 1960 SC 923 
and AIR 1970 SC 778, Followed. (Para 11) 
Cases Referred: Chronological Paras 
AIR 1970 SC 778 = (1970) 3 SCR 253, 

M/s. Jain Brothers v. Union of India 11 
AIR 1960 SC 923 = (1960) 3 SCR 528, 

M/s. Hathising Manufacturing Co. 

Ltd. v. Union of India 11 
AIR 1958 SC 538 = 1959 SCR 279, 

Ramkrishna Dalmia v. S. R. Tendol- 


kar 8 
AIR 1954 SC 493 = 1955 SCR 599, 
State of M. P. v. G. C. Mandawar 10 

Sankatha Rai, for Revisionist; Standing 
Counsel and Advocate General, for Opposite 
Parties. 

K. N. SETH, J.:.— The following ques- 
tion has been referred to this Bench for its 
opinion:— 

“Is Section 6 of U. P. Act No. 37 of 
1972 ultra vires of the Constitution being 
violative of Article 14 thereof?” 

2. Prior to its amendment by S. 6 
of the Uttar Pradesh Civil Laws Amendment 
Act (Act No. 37 of 1972), Section 115 of 
the Code of Civil Procedure was amended 
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by U. P. Act 14 of 1970. Sec- 
tion 3 of the aforesaid Act provid- 
ed that for the words ‘High Court’ 


wherever occurring in Section 115, the words 
‘High Court or District Court’ shall be subs- 
tituted, and that at the end the following 
proviso shall be inserted: 


“Provided that nothing in this section 
shall be construed to empower the District 
Court to call for the record of any case 
arising out of an original suit of the value 
of twenty thousand rupees or above.” 


3. U. P. Act 37 of 1972 passed by 
the State Legislature received the assent of 
the President of India on 12-9-1972 and was 
published in the U. P. Gazette dated 16-9-- 
1972. A notification under Section 3 (1) of 
the Act appointing 20-9-1972 as the date of 
its enforcement was published in the Gazette 
of the same date. As amended by Sec. 6 
of the U. P. Act 37 of 1972, Section 115, 
Civil Procedure Code now reads:— 

“The High Court in cases arising out of 
original suits of the value of twenty thous- 
and rupees and above, and the District 
Court in any other case may call for the 
record of any case which has been decided 
by any Court subordinate to such High 
Court or District Court, as the case may 
be, and in which the appeal lies thereto. and 
if such subordinate court appears; 

(a) to have exercised a jurisdiction not 
vested in it by law, or 

(b) to have failed to exercise a jurisdic- 
tion so vested, or 


(c) to have acted in the exercise of its 
jurisdiction illegally or with material irregu- 
larity, the High Court or the District Court 
may make such order in the case as it 
thinks fit.” 

4. It was contended that Section 6 
of the Amending Act results in discrimina- 
tion and is ultra vires of the Constitution 
being violative of Article 14 thereof. It was 
urged that suits valued at Jess than twenty 
thousand rupees are triable not only by a 
Civil Judge but also by a District Judge. If 
such a suit is tried by the Civil Judge after 
the coming into force of the Amending Act, 
1972, a party has a right to challenge the 
decision by filing a revision before the Dis- 
trict Judge, but if the same suit is tried by 
the District Judge, no revision would be 
maintainable. Similarly if a suit is tried by 
a Munsif, an appeal against his decree could 
be heard either by a Civil Judge or by a 
District Judge. An order passed by a Civil 
Judge in his appellate jurisdiction could be 
challenged before the District Judge in revi- 
sion but no revision would be maintainable 
if the order is passed by a District Judge in 
an appeal against the decree of a Munsif. It 
was further contended that if a part of the 
suit property is in Uttar Pradesh and part 
of it is in some other State, a party under 
the law can institute the suit in either of the 
two States. If the suit is instituted in a 
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State other than Uttar Pradesh, the right of 
revision of the party remains unaffected but 
if the suit is filed in the State of Uttar Pra- 
desh he may be totally deprived of his right 
to approach to superior Court in revision. 
The discrimination resulting from Sec. 6 of 
the Amending Act renders that provision ultra 
vires as being violative of Art. 14 of the 
Constitution. 

5. The delay in disposal of suits and the 
huge accumulation of cases in various courts 
led the State Legislature to amend Sec- 
tion 115 of the Code of Civil Procedure by 
U. P. Act 14 of 1970 and to confer on the 
District Court also the revisional power un- 
der the Code of Civil Procedure which was 
till then exercised by the High Court alone 
except in cases arising out of an original 
suit of the value of twenty thousand rupees 
or above. As a consequence of this amend- 
ment concurrent power of revision was con- 
ferred on District Judges along with the 
High Court in cases arising out of original 
suits of the value of less than twenty thou- 
sand rupees. The High Court’s power of re- 
vision remained intact and a litigant could 
approach the High Court, irrespective of the 
valuation of the suit, either directly or by 
challenging the revisional order of the 
District Judge. The amendment failed in its 
objective of reducing the pressure of cases 
on the High Court and due to unavoidable 
delay in disposal the problem of accumula- 
tion of cases in Courts continued unabated. 
It was in fact further aggravated as the re- 
visional order of the District Judge could 
be subjected to a further revision before the 
High Court. It thus became necessary to 
further amend Section 115, Civil Procedure 
Code. By Section 6 of the U. P. Act No. 37 
of 1972 the revisional power of the High 
Court is confined to cases arising out of 
original suit of the value of twenty thousand 
rupees or above. 


6. The constitutionality of Sec. 6 
of U. P. Act No. 37 of 1972 is challenged 
primarily on the ground that in view of the 
amended Section 115, Civil Procedure Code 
orders passed in suits of similar nature and 
valuation may or may not be subject to 
revision depending on whether the order is 
passed by a District Judge or a Munsif/Civil 
Judge and a similar type of discrimination 
may arise in case of orders passed by a Dis- 
trict Judge or a Civil Judge exercising ap- 
pellate jurisdiction. The amended provision 
results in creating discrimination and is thus 
hit by Article 14 of the Constitution. 


7. Article 14 ensures that the State 
shall not deny to any person equality before 
the law or the equal protection of the laws 
within the territory of India. It combines 
the English doctrine of the rule of law with 
the equal protection clause of the 14th 
Amendment to the U. S. Constitution. The 
language of the Article suggests that the 
prohibition is absolute but judicial decisions 
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have incorporated in it the doctrine of classi- 
fication. The State has power of enacting 
laws based on of involving a classifica- 
tion founded on an intelligible differentia 
having a rational relation to the object 
sought to be achieved by the law. 


‘3. The true meaning and scope of 
Article 14 has been explained in several de- 
cisions of the Supreme Court and summari- 
sed in the case of Ram Krishna Dalmia v. 
S. R. Tendolkar, AIR 1958 SC 538. Some 
of the propositions, which are established by 
Dalmia’s case and other cases to which it 
refers, are as follows:— 


(1) Article 14 condemns discrimination 
not only by a substantive law but also by 
a law of procedure; 

(2) Article 14 forbids class legislation 
but does not forbid classification; 

(3) Permissible classification must satisfy 
two conditions, namely, 

@ it must be founded on an intelligi- 
ble differentia which distinguishes persons 
or things that are grouped together from 
others left out of the group, and 

Gi) that differentia must have a rational 
telation to the object sought to be achieved 
by the Statute in question; 

(4) that classification may be founded 
on different basis, namely, geographical, or 
pocordiog to objects or occupations or the 

e; 

(5) in permissible classification mathe- 
matical nicety and perfect equality are not 
required. Similarity, not identity of treat- 
ment, is enough; 

(6) there is always a presumption in 
favour of the constitutionality of an enact- 
ment and the burden is upon him who 
attacks it to show that there has been a 
clear transgression of the constitutional 
principles; 

(7) it must be presumed that the Legis- 
lature understands and correctly appreciates 
the need of its own people, that its laws are 
directed to problems made manifest by ex- 
perience and that its discriminations are 
based on adequate grounds; 

(8) in order to sustain the presumption 
of constitutionality the Court may take into 
consideration matters of common knowledge, 
matters of common report, the history of the 
times and may assume every state of facts 
which can be conceived existing at the time 
of legislation. 

9, In the light of these well esta- 
blished principles it cannot be ruled that the 
impugned legislation violates the principle 
of equality before the law or by the equal 
protection of the laws which is enshrined in 
Article 14 of the Constitution. The object 
behind the impugned legislation was to eli- 
minate one of the causes of delay in the dis- 
posal of suits. A factor which often leads 
to delay in disposal of suits is the right of 
a litigant to approach the superior courts in 
revision. When an order is challenged in 
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revision it invariably leads to the stay of 
proceedings in the suit. Due to pressure of 
work the revisions are not speedily decided 
with the result that suits remain pending for 
a considerable period. Apparently the Le- 
gislature in its wisdom thought it expedient 
to confine the revisional power of the High 
Court to cases arising out of suits of a cer- 
tain valuation only and to confer that power 
on the District Judge in cases arising out of 
suits of valuation below that amount. If the 
power of the High Court to revise the orders 
of the subordinate courts in suits or appeals 
valued at less than twenty thousand rupees 
has been taken away, it cannot be success- 
fully contended that the classification is not 
founded on any intelligible differentia and 
the differentia has no rational relation to the 
object sought to be achieved. The impugned 
Act cannot be held to be unconstitutional on 
the ground that an order’ may not be open 
to revision if it is passed by a District Judge 
trying a suit valued at less than twenty thou- 
sand rupees but if another suit of the same 
valuation is tried by a Civil Judge, his order 
would be open.to revision before the Dis- 


trict Judge. If the Legislature considered 
that an order of a District 
Judge, who is invariably a more ex- 
perienced officer, may not be open 


to revision before the High Court if the 
order arises out of a suit valued at below a 
certain amount, it does not result in discri- 
mination but can be justified on the doctrine 
of permissible classification as it is based on 
an intelligible differentia which has a rational 
relation to the object sought to be achieved. 


10. The validity of the legislation in 
question has also been challenged on the 
reasoning that the Code of Civil Procedure 
is a Central Act and by the amendment in- 
troduced by the State Legislature discrimina- 
tion would result as an order passed in a 
suit filed in Uttar Pradesh may not be open 
to revision but an order passed in a suit of 
similar nature and of same valuation insti- 


tuted in another State would be open to revi- 


sion. The same discrimination would arise 
where part of the suit property is in Uttar 
Pradesh and part of it in some other State as 
under the law a suit can be instituted in ei- 
ther of the two States. The impugned legis- 
lation is not open to challenge on this ground 
also. As observed in State of Madhya Pra- 
desh v. G. C. Mandawar, AIR 1954 SC 493 


“the power of the Court to declare a 
law void under Article 13 has to be exercised 
with reference to the specific legislation which 
is impugned. Article 14 
does not authorise the striking down of a 
law of one State on the ground that in con- 
trast with a law of another Stato on the 
same subject its provisions are discriminatory. 
Nor does it contemplate a law of the Cen- 
tre or the State dealing with similar sub- 
jects being held to be unconstitutional by a 
process of comparative study of the provi- 
sions of the two enactments. The sources 
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of authority for the two statutes being dif- 
ferent, Article 14 can have no application”. 
The validity of the impugned legislation thus 
cannot be challenged on the ground that it 
results in curtailment of the scope. and am- 
bit of the revisional powers of the courts in 
the State of U. P. in connection with the 
powers conferred on the courts in oth 
tates. 


i1 It was next contended that by en- 
forcing the amended provision from a parti- 
cular date an arbitrary classification has been 
made inasmuch as an order already chal- 
lenged in revision before the appointed date 
may be governed by the provisions of Sec- 
tion 115, Civil Procedure Code as it stood 
prior to the 1972 amendment; a 
Tevision challenging an order after 
the amended provision came into force 
could be governed by a different law 
although the suits or proceedings giving rise 
to the two cases may have come into exist- 
ence at the same time: it is well established 
by judicial precedents that it is for the le- 
gislature to decide upon the date from which 
a particular law should come into operation. 
No plausible argument could be advanced 
against treating the pending proceeding as 
a distinct class for the purpose of Art. 14.. 
For the enforcement of the Act a date has 
to be specified. The Act received the assent 
of the President on 12-9-1972 and was pub- 
lished in the Gazette dated 16-9-1972. It was 
notified that the Act would come into force 
on 20-9-1972. The selection of the afore- 
said date by the legislature could not be 
characterized as arbitrary or fanciful. As 
observed by Shah J. in M/s. Hathising Manu- 
facturing Co. Ltd. v. Union of India, AIR 
1960 SC 923, ‘the State is undoubtedly pro- 
hibited from denying to any person equality 
before the law or the equal protection of the 
Jaws, but by enacting a law which applies 
generally to all persons who come within its 
ambit as from the date on which it becomes 
operative, no discrimination is practised.” The 
same principle was reiterated in M/s. Jain 
Brothers v. Union of India, AIR 1970 SC 
778. In that case the constitutionality and 
validity of Section 297 (2) (g) of the Income- 
tax Act, 1961 was challenged on the ground 
that that provision creates a discrimination 
between two sets of assessees with reference 
to a particular date, namely, completion of 
assessment proceedings on or after 1-4-1962. 
For imposition of penalty assessees have 
been classified in two groups those whose 
assessment has been completed before 1-4- 
1962, the proceedings and imposition of 
penalty would be governed by the Act of 
1922 whereas in case of assessee whose as- 
sessment is completed after the specified date, 
the Act of 1961 would govern the proceed- 
ing for imposition of penalty. It was con- 
tended that Art. 14 was attracted because 
the classification made was purely arbitrary 
depending on the accident of the comple- 
tion of the assessment. The argument was 
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repelled and it was held that the classifica- 
tion, was based on intelligible differentia hav- 
ing reasonable relation to the object intend- 
ed to be achieved. 


12. After a careful consideration of 
the question raised we are of the opinion 
that Section 6 of U. P. Act 37 of 1972 is 
not violative of Art. 14 of the Constitution. 
Our answer to the question referred is in 
the negative. 

Answer in negative. 
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Sripat, Appellant v. Vishwanath and 
others, Respondents. 


Civil Revn. No. 400 of 1971, D/- 22-2- 
1973, against order of Jagdish Sharma, Dist. 
J., Hamirpur, D/- 15-3-1971. 

Index Note:— (A) Civil P. C. (1908), 
Order 23, Rule 3 — Compromise decree 
when to be drawn up — Defendant admit- 
ting his signature but denving contents. of 
compromise petition — Inference of formal 
execution cannot be made — Court must 
record a finding whether the parties really 
entered into compromise and also whether 
the same was lawful. (Para 3) 

V. K. S. Chaudhary, for Appellant; 
K. C. Saxena, for Respondents. 


ORDER:— This is a defendant’s appli- 
cation for revision of the order passed in 
Civil Misc. Appeal No. 4 of 1971 by the 
District Judge, Hamirpur. The facts giving 
rise to this revision may be briefly stated as 
follows:— 


2. The plaintiffs opposite parties had 
filed a suit purporting to be under Sec. 77 
of the Registration Act for a direction to 
the Sub-Registrar, Tehsil Charkhari, Hamir- 
pur, to register a sale deed executed on 7-8- 
1967 by Sripat, son of Ram Nath for a 
consideration of Rs. 2500.00 On 28th August, 
1969, a compromise petition was filed being 
paper No. 25-ka-of the suit. It appears that 
this petition was filed by Sripat and Ayodhya 
Prasad who were duly identified by their 
counsel. It was also signed by the counsel 
for Viswanath, the plaintiff No. 1. On that 
date the Court did not pass any order on 
that application on the ground that there 
was no proper claim before it and it appear- 
ed that there was some deficiency in Court- 
fees as well. On 6th September, 1969, the 
Court on the move made by the counsel 
for the plaintiff allowed the plaintiff to 
amend the plaint and pay the Court-fees. 
The plaintiff consequently moved an applica- 
tion for the amendment of the plaint. That 
application was, however, not opposed and 
was therefore allowed. The plaint was ac- 
cordingly amended and the defendant was 
granted time to file additional written state- 
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ment. Subsequently by an order dated 13th 
January, 1970, the Court fixed 7th February, 
1970 for verification of the compromise. On 
27th January, 1970, the defendant filed an 
application stating inter alia, that he had 
not entered into any compromise and the 
alleged compromise dated 28th August, 1969 
was obtained by practising fraud on him 
and he was not prepared to verify the same. 
This application was ordered to be put up 
on 7th February, 1970 and the parties were 
directed to be ready with their evidence. On 
7-2-1970, the statement of Sripat was record- 
ed by the Court and he stated that paper 
No. 25-ka bore his signature but asserted 
that the plaintiffs had obtained his signature 
on that document representing that they 
were seeking adjournment of the case. The 
compromise petition as well as the objections 
were thereupon listed for hearing for 31st 
March, 1970, but the same could not be 


- taken up on that date as the witnesses had 


not been served. Ultimately 3rd October, 
1970 was fixed for the matter regarding re- 
cording of the compromise. The order sheet 
of the Trial Court disclosed that on 3rd 
October, 1970, the parties did not adduce 
any evidence. The arguments were heard 
and the order recording the compromise was 
passed. A decree in terms of the compro- 
mise was also passed by the trial Court. 
Aggrieved, the defendant preferred a mis- 
cellaneous appeal which was dismissed. The 
defendant has now come up to this Court. 


3. The learned counsel for the ap- 
plicant urged that having failed to investi- 
gate the question as to whether the ap- 
plicant had entered into the alleged com- 
promise, the trial Court had no jurisdiction 
to record the compromise. He also urged 
that the alleged compromise was unlawful 
and should not have been recorded. The 
learned counsel for the opposite party, how- 
ever, contended that Rule 3 of Order 23 
of the Code of Civil Procedure did not pro- 
vide any enquiry into disputed facts collate- 
tal to the terms of the compromise and the 
party alleging fraud could not be allowed to 
avoid the compromise admittedly executed 
by him in a proceeding started by an ap- 
plication under Order 23, Rule 3, Civil Pro- 
cedure Code and that the only course open 
to the defendant applicant was to proceed 
by a regular suit for the setting aside of the 
decree. In my view the first contention rais- 
ed by the learned counsel for the applicant 
has force in it. Rule, 3, Order 23 of Civil 
Procedure Code requires a court to record 
a compromise if it is proved to the satisfac- 
tion of the court that the suit has been 
adjusted wholly or in part by any lawful 
agreement or compromise. The Court must, 
therefore, find out where it is alleged that 
no compromise took place between the par- 
ties as to whether a compromise had in 
fact been made. In the instant case an ap- 
plication, 25-ka was filed containing the 


_ terms of the compromise and praying that 
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the compromise be recorded and decree be 
passed in terms thereof. The averments 


made in that application were, however, de- ` 


nied by the defendant in his objection dated 
27-1-1970, 35-ga and the defendant stated in 
unequivocal terms that he had not made 
any compromise. He also stated that the 
alleged compromise dated 28-8-1969 was 
wrong and he was not prepared to verify 
the same. He had thus very clearly denied 
to have. entered into a compromise with the 
plaintiffs. The very factum of the compro- 
mise was seriously disputed. The defendant 
reiterated his stand when his statement was 
recorded by the Court on 7th February, 
1970. He had also stated that the plaintiffs 
had obtained his signature on the alleged 
compromise on the pretext that they were 
applying for the adjournment of the case. 
No doubt the defendant had admitted that 
he had put his signature on the alleged com- 
promise application but he insisted that no 
compromise had taken place between him 
and the plaintiffs and also denied the con- 
tents of the said application on 28th Au- 
gust, 1969. The trial Court, however, de- 
cided to record the compromise on the 
ground that the signature of the defendant 
on the compromise application 25-ka having 
been admitted, the formal execution thereof 
was established. The appellate Court below 
also laid stress on the fact that the applica- 
tion containing the compromise bore the 
signature of the defendant who was a liter- 
ate person and if the defendant felt aggriev- 
ed on account of any fraud having been 
played on him, he should have brought a 
regular suit for setting aside the decree pass- 
ed on the alleged fraud. It clearly appears 
that the assumption which the Courts be- 
low made is unsustainable, that assumption 
being that the defendant having admitted 
his signature on the document, 25-ka (com- 
promise application) an inference of formal 
execution thereof should be made. In my 
opinion, from the facts narrated above no 
such inference could be drawn. The defen- 
dant had merely admitted his signature on 
the said application, 25-ka. He had how- 
ever, not admitted the contents of that ap- 
plication. On the other hand he had speci- 
fically denied the contents thereof in his 
objection, 35-ga. In these circumstances the 
mere admission of signature on the docu- 
ment in question could not be treated as an 
admission of the contents thereof. As the 
defendant had denied to have entered into 
the compromise, the Court below had to 
give a finding as to whether there had or 
had not been a compromise between the 
parties and then also to decide if the com- 
promise was lawful. It is only after the 
Court is satisfied that there had in fact been 
a compromise and further that the compro- 
mise was a lawful one there would be no 
option left to the Court but to record it 
and pass a decree in terms thereof. But, 
whenever there is a dispute between the 
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parties whether the compromise had really 
been arrived at or not, the Court must be- 
fore proceeding to record the agreement or 
pass a decree in accordance therewith re- 
quire to be satisfied that the compromise 
pleaded by any party had in fact been made. 
In the present case the trial Court instead 
of recording a clear finding as to whether aj 
compromise had been made or not and if 
made was it a lawful one observed that the 
signature of the parties being admittedly on 
25-ka-1, inference of the formal execution 
for the compromise should be made and 
therefore proceeded to record the compro- 
mise. The Courts below have thus not gone 
into the merits of the allegations, hence the 
only course open to me is to set aside the 
impugned order and send back the case for 
retrial. 


4. The learned counsel for the appli- 
cant urged that the alleged compromise was 
unlawful and no decree could be passed in 
terms thereof inasmuch as the plaint was 
amended after the alleged compromise was 
filed and the Sub-Registrar was not implead- 
ed as a defendant in the case. The conten- 
tion that the Sub-Registrar was a necessary 
party to the suit has, however, no substance. 
The suit was obviously filed under Sec. 77 
of the Registration Act to obtain registra- 
tion of a document. Section 77 of the Re- 
gistration Act says that when registration 
has been refused under Section 72 or Sec- 
tion 76, a suit may be brought in the Civil 
Court having local jurisdiction where the 
Tegistration office is situate to enforce the 
registration. In the present case the sale 
deed was presented before the Sub-Registrar 
for registration. The Registrar issued a 
summons to Sripat to appear before him to 
admit execution. Sripat, however, did not 
turn up to admit execution. Consequently 
the Sub-Registrar refused to register the do- 
cument. An application was thereupon filed 
before the District Registrar. Sripat appear- 
ed before him through a counsel but filed 
no objection. Sripat in his statement record- 
ed before the District Registrar ad- 
mitted that he had signed the deed in 
question but did ‘not go to the office of the 
Sub-Registrar to get the deed registered be- 
cause the amount mentioned in the deed was 
low. The District Registrar having found 
the contention of Sripat to be correct reject- 
ed the application of Viswanath and Ayo- 
dhya Prasad Vide his order dated 3rd April, 
1968. The plaintiff therefore filed the suit 
under Section 77 of the Registration Act. 
The Registrar obviously passed that order 
under the provisions of the Indian Registra- 
tion Act after making the necessary en- 
quiries. He took evidence and provisionally 
adjudicated upon the right of the plaintiffs 
to have the document registered. He thus 
exercised his jurisdiction under the provisions 
of the Indian Registration Act. The said 
order was thus passed in the exercise of a 
judicial function. Consequently there is no 
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reason why the Registrar should be made a 
party to a suit under Section 77 of the In- 
dian Registration Act. It is immaterial whe- 
ther the order passed by the Registrar was 
erroneous. The order obviously was made 
against the plaintiffs who were interested in 
the deed and was passed in favour of the 
defendants. The plaintiff being aggrieved 
would have for his adversary not the Regis- 
trar or Sub-Registrar but the defendant, the 
Registrar, being in no way interested in the 
final adjudication. That being so, the Re- 
gistrar would not be necessary party to the 
suit filed under Section 77 of the Indian Re- 
gistration Act. 


5. In the result, the revision is al 
Jowed with costs. The judgment and decree 
passed by the appellate Court below are set 
aside. The order and the decree dated 3rd 
October, 1970 passed by the trial Court are 
also set aside. The order dated 3rd Octo- 
ber, 1970 passed on the application, 25-ka-1 
js also set aside. The case is remanded to 
the trial Court with the direction to readmit 
the suit to its original number and proceed 
to decide it and the application 25-ka-1 and 
the objection 35-ga-1 in accordance with 
Jaw. The trial Court should first of all de- 
cide as to whether there had in fact been 
a compromise between the parties and if it 
was a lawful compromise. If the Trial Court 
is satisfied that there had been a compro- 
mise between the parties and it was a law- 
ful compromise, it would be open to it to 
order the compromise to be recorded and 
pass a decree in terms thereof. -The parties 
shall be entitled to adduce such evidence as 
they may deem fit and proper in support of 
their respective contentions in regard to the 
said applications 25-ka-1 and 35-ga-1. The 
record shall be sent back to the Court below 
Without delay. 

A, Revision allowed. 


ra 
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Ahmad Khan and others, Appellants v. 
Smt. Shabanshah Jehan Begum, Respondent. 


Second Civil Appeal No. 154 of 1970, 
D/- 5-2-1973 against judgment and decree 
passed by B. C. Jauhari Addl. Dist. J., Luck- 
now, D/- 28-5-1970. 


Index Note:— (A) Evacuee Interest 
(Separation) Act (1951), S. 11 — Evacuee 
having undivided share in property — Vest- 
ing of. 

Brief Note:— (A) It is only the share 
of evacuee in the composite property that 
vests in the Custodian free from all encum- 
brances and not the whole property. AIR 
1961 SC 1391, Followed. (Para 3) 
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Index Note:— (B) Contract Act (1872), 
S. 56 — Performance of contract becoming 
impossible — Meaning — (X-Ref :— Evacues 
a (Separation) Act (1951), S. 10 (a) 
tig . x 

Brief Note :— (B) A sold his share in 
joint property to B a co-sharer and the latter 
agreed to reconvey property under certain 
conditions. Property of C another co-sharer 
of the joint property was declared evacuee 
and the whole property was brought to sale 
under Evacuee Interest (Separation) Act as 
being composite property. It was purchased 


y D; 

Held, that the agreement to reconvey bad 
become impossible of performance by super- 
vening event. ‘(Para 5) 

The word “impossible” has not been used 
in the sense of “physical” or “literal” impos- 
sibility. Whe performance of an act may be 
impracticable and useless by happéning of an 
unforeseen event beyond the control of the 
parties. Thus the sale of the entire property 
was competently made under the Act of 1951 
and it could ‘not be stopped or resisted by 
either party. The contract for reconveyance 
was therefore frustrated. (Paras 5, 6) 


Cases Referred : Chronological 

AIR 1961 SC 1391 = (1962) 1 SCR 
531, Abdul Hakim v. Regional Settle- 
ment Commr. ; 3 


K. B. Sinha, for Appellants; Uma Kant 
Srivastava, for Respondent. 

JUDGMENT :— This is defendant’s ap- 
peal arising out of a suit for specific per- 
formance of a contract of sale in respect of 
7 annas share in the house in dispute. The 
material facts are as follows. The plaintiff 
was the owner of 7 annas share in the house 
No. 139/14 Hathikhana, Lucknow. She sold 
her said share in the house to the defendant. 
On the same day a deed of agreement was 
also executed whereby the defendant had 
agreed that if the plaintiff would pay a sum 
of Rs. 4,000/- within four years to her she 
would reconvey the said share of the plain- 
tiff. One Wajid Ali Khan had also a 6 annas 
share in the said house and the defendant 
had originally 3 annas share in the same. 
Wajid Ali Khan migrated to Pakistan and 
his 6 annas share in the said property was 
declared to be evacuee property. The Custo- 
dian sold the entire premises as composite 
property by public auction on 23-8-1963 to 
the defendant. The sale was confirmed and 
a sale certificate dated 18th October, 1963 
was issued. On 9-2-1966 the plaintiff served 
a notice on the defendant requiring her to 
reconvey 7 annas share in the said house to 
her in pursuance of the agreement dated 
14-5-1962. The defendant, however, failed to 
comply with the said notice, hence the suit 
was filed by the plaintiff for the specific per- 
formance. The defendant contested the suit 
on a number of grounds. She alleged that 
the property in suit vested in the Custodian 
free from all encumbrances and liabilities 
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and was sold by the Competent Officer, 
Lucknow by a public auction as composite 
property. The defendant purchased the said 
property in public auction for a considera- 
tion of Rs. 5700/- and thereafter spent a 
large amount on its constructions. She, 
therefore, contended that the plaintiff had no 
tight in the property and as the said house 
had been declared composite property and 
had been sold as such, the defendant was 
under no obligation to reconvey 7 annas 
share in the said house to the plaintiff in 
pursuance of the agreement dated 14-5-1962. 
The trial Court accepted the contention rais- 
ed by the defendant and dismissed the suit. 
On appeal by the plaintiff the findings of 
the trial Court were reversed and the suit 
was decreed. Aggrieved, the defendant has 
now come to this Court in second appeal. 

2. It was argued on behalf of the 
defendant-appellant that under sub-clause (a) 
Gii) of Section 10 of the Evacuee Interest 
(Separation) Act 1951 the Competent Officer 
had the power to take all such measures as 
he might have considered necessary for the 
purpose of separating the interests of the 
evacuees from those of the claimants in any 
composite property and sell the property and 
distribute the sale proceeds thereof between 
the Custodian and the claimant in propor- 
tion to the share of the evacuee and of the 
claimant of the property. It was argued that 
the Competent Officer in exercise of his 
powers under Section 10 sold the property in 
question and distributed the sale proceeds 
thereof. It was further argued that in view 
of the provisions of Section 11 of the said 
Act the whole property vested in the Custo- 
dian free from all encumbrances and liabili- 
ties and as such the defendant was relieved 
of all her obligations under the aforesaid 
agreement of 14-5-1962. The learned coun- 
sel for the respondent, however, submitted 
that in view of the provisions of Section 12 
read with sub-section (3) of S. 20 of the said 
Act the plaintiff was entitled to have the 
said agreement of 14-5-1962 specifically en- 
forced. 

3. In order to appreciate the argu- 
ments advanced by the learned counsel for 
the parties it would be necessary to examine 

` the scheme of the Evacuee Interest (Separa- 
tion) Act, 1951 (hereinafter called the Act). 
This Act was passed for making special pro- 
visions for the separation of the interest of 
evecuee from those persons in property in 
which such other persons are also interested. 
Section 2 (c) defines ‘competent officer’ as an 
officer appointed as such by the State Gov- 
ernment under Section 4. Composite pro- 
perty has been defined under Section 2 (d) as 
any property which or any property in which 
an interest has been declared to be evacuee 
property or has vested in the custodian under 
the Administration of Evacuee Property Act 
and in which the interest of evacuee consists 
of an undivided share in the property held 
by him as a co-sharer or pariner of any 
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other persons, not being an evacuee. Sec- 
tion 5 of the Act deals with the jurisdiction 
of “competent officer’. It confers jurisdic- 
tion on the competent officer to decide any 
claim relating to any composite property 
situate within the limits of the local area of 
his jurisdiction. Section 2 (b) defines a claim 
as follows :— 

“Claim” means the assertion by any 
person, not being an evacuee, of any right, 
title or interest in any property, as a co- 
sharer or partner of an evacuee in the pro- 
perty; or as a mortgagee of the interest of an 
evacuee in the property; or as a mortgagor 
having mortgaged the property or any inter- 
ests therein in favour of an evacuee. 

Section 6 empowers a competent officer 
to issue notices for the purposes of deter- 
mining or separating the evacuee interest in 
composite property requiring persons claim- 
ing interest in any composife property to 
submit claim to him. Section 7 deals with 
the procedure. Section 8 provides that on 
receipt of a claim the competent officer shall 
make an enquiry and pass an order determin- 
ing the interests of the evacuee and the clai- 
mant in the property. Section 10 empowers 
a competent offer to separate the interests of 
the evacuee from those of the claimant. It 
provides that the competent officer in parti- 
cular may :— 

(a) in the case of any claim of a co- 
sharer........s006 

(üi) sell the property and distribute the 
sale proceeds thereof between the custodian 
and the claimant in proportion to the share 
of the evacuee and of the claimant in the 
property. 

Section 11 deals with the vesting of in- 
terest of the evacuee in the custodian free 
from encumbrances and payments. Sec- 
tion 12 provides that nothing in Chapter IT 
shall prejudice any rights in respect of the 
property transferred or delivered, or payment 
made, to a claimant under the provisions of 
this Act which any other claimant or other 
persons may be entitled by due process of | 
law to enforce against the claimant to whom 
the property is delivered or transferred or 
the payment is made. Sub-section (3) of 
S. 20 provides that nothing in sub-s. (1) of 
S. 20 shall prevent any civil or revenue Court 
from entertaining any suit or proceeding re- 
lating to any right in respect of any payment 
made or property transferred or delivered, 
to a claimant under the provisions of this 
Act which any other claimant or other per- 
son may be entitled by due process of law 
to enforce against the claimant to whom the 
payment is made or the property is delivered 
or transferred. The contention of the Jearn- 
ed counsel for the appellant that the whole 
premises in question vested in custodian free 
from all encumbrances and liabilities is there- 
fore not sound. The object of the Act is 
not to vest in the custodian property which 
was not an evacuee property but to vest in 
him only the evacuee interest in the property 
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after determining or separating as the case 
may be that interest from the interest of the 
other persons in the manner prescribed. Sec- 
tion 11 of the Act, therefore, cannot vest in 
the custodian any property which is not an 
evacuee property. It cannot have the effect 
of making the entire propety vest in the 
custodian as evacuee property where the 
order under Section 7 of the Act of 1950 
held that a certain share in it only was 
evacuee property; See Abdul Hakim v. Re- 
pomi Settlement Commr., (AIR 1961 SC 

In the present case notices were issued 
by the competent officer inviting claims with 
respect to the composite property. Two 
claims were filed before him one by Smt. 
Shahanshah Jelian Begum and the other by 
Smt. Mehboob Jehan Begum. Shahanshah 
Jehan Begum had alleged that she sold 6 
annas share to Mehboob Jehan Begum with- 
in a period of four years. Mehboob Jehan 
Begum denied the agreement to reconvey the 
property. The competent officer found that 
the shate of the evacuee in the property was 
six annas and the value of that share was 
IRs. 3360/-. In regard to the question as to 
whether Mehboob Jehan Begum was absolute 
owner or she had agreed to reconvey the 
property to Shahanshah Jehan Begum the 
Competent Officer held that Mehboob Jehan 
Begum was the owner of the 7 annas share 
which originally belonged to Shahanshah 
Jehan Begum and which the latter transfer- 
red to the former. He, therefore, held that 
Shahanshah Jehan Begum could not be held 
to be co-sharer in the property at that stage 
and the evacuee share, thus, could not be 
transferred in her favour. He further held 
that the evacuee share would, therefore, be 
transferred to Mehboob Jehan Begum on 
payment of its money value. It was observed 
by the competent officer that Shahanshah 


Jehan Begum did not show interest in pur- ` 


chasing the evacuee share. 
of the order of the Competent Officer is 
Exhibit 2 on the record. Obviously, the 
entire property was, therefore, not held to 
be the evacuee property. The share of the 
evacuee was found to be only 6 annas in the 
property; hence the entire property did not 
and could not vest in the custodian. 

4. It is, however, not disputed that 
the entire house was a ‘composite property’ 
as defined in Section 2 (d) of the Act. Tt 
is also not disputed that in pursuance of the 
provisions of Section 10 (a) Gii) of the Act 
the competent officer sold the entire property 
by public auction on 23rd August, 1963 to 
Srimati Mehboob Jehan Begum and granted 
a sale certificate exhibit A-1. It was argued 
that in view of these supervening events it 
became impossible for the defendant to per- 
form the original contract of re-conveyance 
of 7 annas share which the defendant had 
purchased from the plaintiff. 

5. ` I shall now proceed to consider 
whether the agreement to re-sell the 7 annas 


A certified copy 
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share in the said house had been rendered 
unenforceable because of the supervening 
events. To attract the doctrine of frustration 
of contract the performance of the contract 
must become absolutely impossible due to 
the supervening: events, legislative or other-: 
wise. It is a settled law that a contract for 
sale of land does not create any interest in 
the property which is a subject-matter of the 
contract. The obligations of the parties to 
contract for sale of land are, therefore, the 
same as any other ordinary contract and the 
doctrine of frustration, therefore applies to a 
contract for sale of land as well. This doc- 
trine is well enshrined in Section 36 of the 
Indian Contract: Act. It is applied on the 
ground of impossibility of performance of 
contract due to the supérvening. events over 
which the parties had no control. If the 
changed circumstances make the performance 
of the contract impossible the parties would 
be absolved of further performance of it as 
they did not promise to perform an impossi- 
bility. The word ‘impossible’ has not been 
used in Section 56 of the Contract Act in 
the sense of physical or literal impossibility. 
The performance of an act may not be liter- 
tally impossible but it may be impracticable 
and useless and if an unforeseen event or 
change of circumstances totally destroyes the 
very foundation of the adventure it can be 
said that he finds it impossible to do the 
act which he promised to do. It is equally 
settled that when there is frustration of con- 
tract the dissolution of the contract occurs 
automatically and it does not depend on the 
ground of repudiation or breach or on the 
choice or election of either party but it 
depends on the effect of what had actually 

ppened on the possibility of performing 
the contract. Hence, where it is alleged that 
the contract had frustrated the Court has to 
find out whether the supervening event vitally 
affected the contract and struck at the roots 
of the adventure and made its performance 
impossible. 


6. In the present case, the plaintiff 
had sold her 7 annas share to the defendant 
and the latter had agreed if the plaintiff 
would pay Rs. 4,000/- within four years she 
would reconvey the same to the plaintif. 
Thereafter Wazid Ali Khan who had 6 annas 
share migrated to Pakistan and his 6 annas 
share in the property was declared to be an 
evacuee property. As the interest of the 
evacuee in the said property was undivided, 
the entire property became ‘composite pro- 
perty’ within the meaning of Section 2 (d) 
of the Act. This 6 annas share of the 
evacuee in the said property vested in the 
custodian. Whe Competent Officer appointed 
under Section 4 of the Act thereupon pro- 
ceeded, to take action under S. 10 (a) (iii) 
of the Act and sold the entire house. The 
defendant could not object to the sale being 
made by the Competent Officer. He had 
no control in the matter. The plaintiff also 
was not entitled to stop the sale being made 
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y the Competent Officer. In fact the Com- 
petent Officer exercised his jurisdiction under 
Section 10 (a) Gii) of the Act to sell the 
entire house in which the evacuee had an 
interest of only 6 annas. This sale of the 
house was not at the instance of the defen- 
dant and the Competent Officer did not act 


entitled, in law, to resist the sale of the non- 
evacuee interest in the said property. The 
Competent Officer as pointed out above, had 
the jurisdiction to sell not only the interest 
of the evacuee in the said property but also 


tract for re-sale, therefore was frustrated. Con- 
sequently, he could not be compelled to 
specifically perform the agreement dated 14th 
May, 1962. The appellate Court below was, 
therefore, not justified in decreeing the suit. 


7. In the result, the appeal is allow- 
ed with costs. The decree passed by the 
appellate Court below is set aside and the 
decree passed by the trial Court is restored. 


Appeal allowed. 
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The Commissioner of Income-tax, Ap- 
plicant v. M/s. Ram Laxman Sugar “Mills, 
Mohiuddinpur, Respondent. 

I. T. R. No. 469 of 1969, DJ- 2-3-1973. 

Index Note:—- (A) Income-tax Act 
(1922), S. 10 (4) b) — Payment of salaries, 
- allowances etc. to partner of firm — Bar 
against under, when applies. 


Brief Note :— (A) Per Majority (Mathur, 
J. contra): Where the partners of a firm’ run- 
ning a sugar mill were appointed members 
of the Managing Board nominated by the 
Central Government for managing the mill, 
the bar under Section 10 (4) (b) against pay- 
ment of salary etc. to partners did not apply 
and the payment of rag allowances etc. 
to such partners would be allowable deduc- 
tions under S. 10 (2) (xv). 


(Paras 15, 22) 
Cases Referred : Chronological Paras 


(1970) 76 ITR 123 = (1970) 2 ITI 

198 (Al), Commr. of I. T., U. P. 
y. Ram Laxman Sugar Mills’ 1, 2, -4, 
10, 18, 19 


CQ/DQ/B455/73/BNP 


A.I. Ry 


(1969) 73 ITR 162 = 1968 Ker LI 
716, Commr. of L T. v. Veeriah 
Reddiar 5 

(1966) 60 ITR 423 = (1966) 3 SCR 
34, Commr. of LT. v. Mewar 
Textile Mills Ltd. 6 

ATR 1960 SC 907 = 39 ITR 540, 
Kusumben D. Mahadevia v. Commr. 


of I. T. 
AIR 1949 Mad 407 = (1948) 16 ITR 
367, R. A. Goodzer and Co., Mad. 
v. Commr. of Excess Profits Tax, 
Mad. 9 
AIR 1946 Pat 68 = ao 13 ITR 
410, Commr, of I. . Jainarain 
Jagannath 8 
AIR 1931 Lah 341 = IER 12 Lah 
663, The Electric and Dental Stores 
v. Commr. of I. T. 8 
(1929) 4 ITC 171 (Nag), Rama- 
krishna Ramnath Firm of Tirora v. 


Commr. of I. T. 8 
AIR 1928 Mad 923 = ILR 51 Mad 
787 (SB), Commr. o L T. v. 


Subramanian Chettiar 
(1922) 1 ITC 176 (Mad), B. S. 
Mining Co. v. Commr. of LT. 
on) 12 Tax Cases 358 = (1921) 
2 KB 403, Cape Brandy Syndicate 
v. Commrs. of Inland Revenue 


R. R. Misra, for Applicant; D. S. 
Randhawa and G. S. Randbawa, for Res- 
pondent. 


MATHUR, Ag. C. ¥.:— This is a re- 
ference under Section 66 (1) of the Income- 
tax Act, 1922, made by the Delhi Bench of 
the Income-tax Appellate Tribunal. It relates 
to the assessment year 1957-58. The Delhi 
Bench of the Income-tax Appellate Tribunal 
had made a similar reference in respect of 
the assessment years 1955-56 and 1956-57 
which was answered by this Court in Commr. 


` of Income-tax, U. P. v. Ram Laxman Sugar 


Mills, (1970) 76 ITR 123 (AID. 


2. Considering that the question of 
law involved is the same and the reference 
pertains to the same assessee as in the earlier 
teference, it is not necessary to give the facts 
of the case in detail. It can simply be men- 
tioned that the assessee. M/s. Ram Laxman 
Sugar Mills, Mohiuddinpur, is a firm manu- 
facturing sugar; owning mills at Mohiuddin- 
pur in the district of Meerut. The firm com- 
prises of two groups of partners. On ac- 
count of certain differences between the part- 
ners the Government of India was compelled 
to take action under Section 3 (4) of the Es- 
sential Supplies (Temporary Powers) Act, 1946 
(Act No. XXIV of 1946) and appointed 
Sarvasri Suraj Bhan and Maidhan Gupta as 
Authorised Controllers to work jointly for 
the running of the sugar mills. Under an- 
other order the remuneration payable to the 
Authorised Controllers was determined by the 
Government of India. Subsequently the Gov- 
ernment of India constituted a Board of 
Management for the running of the said sugar 
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mills, consisting of four persons who were 
some of the partners of the assessee firm. 
From the facts as reported in (1970) 76 ITR 
123 (All) it appears that the appointment of 
the Board of Management was in superses- 
sion of the earlier order. During the assess- 
ment year 1957-58 a total sum of Rupees 
28,422/- was paid to the members of the 
Board towards remuneration of the Manag- 
ing Directors, Sri Sheo Prasad and Sri Suraj 
Bhan, conveyance allowance, driver’s salary 
and for attending meetings of the Board 
of Management at Delhi. The assessee 
firm claimed a deduction of this amount, 
but it was disallowed by the revenue 
authorities under Section 10 (4) (b) of the 
Income-tax Act, 1922, as it constituted pay- 
ments made by the firm to partners, and it 
was consequently added to the total income. 
The appeal preferred by the assessee was dis- 
missed by the Appellate Assistant Commis- 
sioner, but the Income-tax Appellate Tribu- 
nal took a contrary view and held that the 
claim could not be disallowed. 


3. At the instance of the Commis- 
sioner of Income-tax, U. P. the Income-tax 
Appellate Tribunal has referred to this Court 
the following question of law for its opinion: 

“Whether on the facts and in the circum- 
stances of the case the sums aggregating to 
Rs. 28,422/- claimed as payments as per 
details vide para. 3 supra, made to partners 
for performing certain functions under the 
Essential Supplies (Temporary Powers) Act 
was not inadmissible under Section 10 (4) (b) 
of the Income-tax Act, 1922?” - 

4. The reference came up for hear- 
ing before a Division Bench of this Court 
which expressed the opinion that the decision 
in (1970) 76 ITR 123 (All) required reconsi- 
deration. The matter has now been referred 
to a Full Bench. 

5. The question referred by the Tri- 
bunal is not general. It proceeds with the 
assumption that the partnership continued 
even during the period an Authorised Con- 
troller or the Board of Management was ap- 
pointed by the Government of India under 
the Essential Supplies (Temporary Powers) 
Act, 1946 and the members of the Board of 
Management were partners of the partner- 
ship firm. In fact, the assessee appears to 
have submitted the return as a partnership 
firm. The referring order and also the earlier 
order of the Tribunal shows that no one raised 
the question that the partnership was in 
abeyance during the period the management 


» was in the hands of the Authorised Con- 


troller or the Board of Management. 


6. While entertaining a reference 
under Section 66 (1) of the Income-tax Act, 
1922, the High Court acts as an advisory 
body and does not have the jurisdiction to 
consider any new fact not raised before and 
decided by the Tribunal. See Kusumben D. 
Mahadevia v. Commr. of Income-tax, Bom- 
bay City, 39 ITR 540 (AIR. 1960 
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SC 907) and Commr. of Income-tax, Delhi 
and Rajasthan v. Mewar Textile Milis Ltd., 
(1966) 60 ITR 423 (SC). This Court must, 
therefore, regard the assessee firm as a part- 
nership firm and the members of the Board 
of Management appointed under the Essential 
Supplies (Temporary Powers) Act, 1946 to be 
still continuing as partners of the firm. 

7. The appointment was made by 
the Government of India under the above 
Act. Remuneration was payable to the mem- 
bers of the Board of Management under the 
directions of the Government of India. 
There was no agreement direct or implied, 
between the partners of the firm for pay- 
ment of remuneration to the Board of 
Management appointed under the above Act. 
The question for consideration, therefore, is 
whether the payment made by the firm 
under the directions of the Government of 
India, i.e., not voluntarily to the Board of 
Management, not as partners but as mem- 
bers of the Board, even though they were 
partners of the firm, is covered by Section 10 
(4) (b) of the Income-tax Act, 1922, and is 
not to be deducted from the profits of the 


8. Section 10 (4) (b) runs as below :— 
nothing in clause (xv) of sub- 
section (2) shall be deemed to authorise— 

) any allowance in respect of any pay- 

ment by way of interest, salary, commission 
or remuneration made by a firm to any part- 
ner of the firm;” 
The sub-section was added to the main enact- 
ment under Amending Act No. VH of 1939, 
Before the incorporation of this sub-section 
there was some controversy and the law laid 
down generally was that the nature of the 
payment must be looked into to determine 
whether the payment was made as partner 
or was made in good faith in another capa- 
city. See B. S. Mining Co. v. Commr. of 
Income-tax, Madras, (1922) 1 ITC 176 (Mad); 
Commr. of Income-tax, Madras v. Subra- 
maniam Chettiar, ILR (1928) 51 Mad 787 = 
(AIR 1928 Mad 923) (SB); the Electric and 
Dental Stores, Lahore v. The Commr. of In- 
come-tax, ILR (1931) 12 Lah 663 = (AIR 
1931 Lah 341) and Ramakrishna Ramnath 
Firm of Tirora v. Commr. of Income-tax, 
Central Provinces, (1929) 4 ITC 171 (Nag). 
But after the incorporation of Section 10 (4) 
(b) it was immaterial in which capacity the 
Payment was made to the partner. See 
Commr. of Income-tax, Bihar and Orissa v. 
Jainarain Jagannath, (1945) 13 ITR 410 = 
(AIR 1946 Pat 68). : 


9. It shall be noticed that Section 16 
(4) (b) has been worded generally to cover 
“any payment” by way of interest, salary, 
commission or remuneration made by a firm 
to “any partner” of the firm. The use of 
the word “any” at the two places makes it 
clear that this provision covers all payments 
to the partners provided that they fall in the 
category of interest, salary, commission or 
remuneration. When the provision has been 
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worded generally to cover all payments by 
way of interest, salary, commission or remune- 
ration to a partner of the firm, the Courts 
of law will not be justified to restrict its 
scope, even in fiscal matters, on the supposi- 
tion that the intention was to cover only 
those payments which has been made volun- 
tarily by the firm to its partner. It is a 
settled law that even in taxation matters it 
is not open to read into the enactment words 
which are not there or to disregard 
words which are actually to be found in it. See 
the Cape Brandy Syndicate v. The Commrs. 
of Inland Revenue, (1921) 12 Tax Cas 358 
and R. A. Goodzer and Co., Madras v. 
Commr. of Excess Profits Tax, Madras, (1948) 
16 ITR 367 = (AIR 1949 Mad 407). This 
was followed in Commr. of Income-tax v. 
Veeriah Reddiar, (1969) 73 ITR 162 (Ker). 
It was on this ground that it was held in 
these two cases that a payment made by the 
firm to a partner, though in a different capa- 
city, was to be disallowed under Section 10 
(4) (b) of the Income-tax Act, 1922. 


10. When it is not open to add in 
Section 10 (4) (b) the words “as partner”, 
on similar grounds there can be no justifica- 
tion to add the word “voluntarily” to cover 
only payments made voluntarily by the firm 
to the partners. General words used in the 
provision must be given their widest scope to 
cover all payments made, whether voluntary 
or otherwise. I, therefore, see no reason to 
depart from the view expressed in (1970) 76 
TR 123 (Alb. 


11. The fact that one of the partners, 
viz., Sti Mai Dhan, has already been assessed 
to tax in respect of the remuneration received 
by him, from the firm as a member of the 
Board of Management shall not make any 
difference. The law must be interpreted as 
it is and a different meaning cannot be given 
simply because it was applied differently to 
an assessee. To avoid double taxation it 
shall -be open to that person to seek remedy 
according to law. 


12. To sum up the payment of 
Rs. 23,422/- to the members of the Board 
of Management, who were partners of the 
assessee firm, towards remuneration etc. was 
covered by Section 10 (4) (b) of the Income- 
tax Act, 1922, and was to be disallowed while 
determining the total taxable income of the 
assessee firm. The question referred by the 
Jncome-tax Appellate Tribunal must, there- 
fore, be replied in the negative. - 

GULATI, J.:— 13. I have had 
the advantage of reading the judgments pre- 
pared by Hon’ble Mathur, Ag. C. J. and 
Hon’able T. S. Misra, J. After having con- 
sidered the matter very carefully, I am in- 
clined to agree with Hon'ble T. S. Misra, J. 
although for different reasons: 

14. There is no doubt that Section 10 
(4 (b) of the Income-tax Act, 1922 creates 
an absolute bar and no payment made by a 
firm to a partner by way of interest, salary, 
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commission or remuneration can be allowed 
as a deduction in computing the net profit of 
the business carried on by a partnership. The 
capacity in which a partner receives such 
payment is not very material. But the pay- 
ment contemplated by this provision is a con- 
tractual payment made in pursuance of a 
contract between the partners whether ex- 
press or implied. Other kinds of payments 
are not covered by this provision. The object 
underlying this provision is to prevent eva- 
sion of tax by a partnership by distributing 
its profit to the partners in the shape of in- 
terest, salary, commission or remuneration. It 
was not meant to disentitle a firm to the _ 
deduction of expenditure incurred for pur- * 
poses of business as allowed under sub-sec- 
tion (2) of S. 10 of the Income-tax Act. Now 
the distribution of profit between the partners 
can only be according to the terms of ‘part- 
nership arrived at between the partners by 
mutual consent. No payment to a partner 
even though out of the partnership funds 
can be said to be a distribution of profit, if 
the payment has not been made with the 
mutual consent or in pursuance of the con- 
tract of partnership. 


15. Now in the instant case the pay- 
ments by way of remuneration were madel / 
to certain partners not in pursuance of the 
agreement of partnership, but under the direc- 
tions of the Central Government. The Board 
of Management was appointed by the Central 
Government not with the consent of the 
partners, but under the provisions of the 
Essential Supplies (Temporary Powers) Act, 
1946. The payment made to the Board of 
Management would be an expenditure in- 
curred for purposes of business and would 
be an allowable deduction under Section 10 
(2) (xv). The fact that the Board of Manage- 
ment was comprised of the partners of thej” 
firm makes no difference. The Board of 
Management as it were, was superimposed 
upon the firm by the Government. The pay- 
ments made by the firm to the Board for 
managing its business would be an expen- 
diture deductible in the computation of its 
income, even though the Board of Manage- 
ment was comprised of some of its partners. 
In such a case Section 10 (4) (b) would not 
apply. 

16. I would therefore, answer the 
question in the affirmative in favour of the 
assessee and against the Department. 

T. S$ MISRA, J.:— 17. The In- 
come-tax Appellate Tribunal, Delhi Bench | 
has referred the under-mentioned question to 
this Court for opinion. 

“Whether on the facts and in the cir- 
cumstances of the case the sums aggregating 
to Rs. 28,422.00 claimed as payments as per 
details vide para. 3 supra, made to partners 
for performing certain functions under the 
Essential Supplies (Temporary Powers) Act 
was not inadmissible under Section 10 (4) (b) 
of the Income-tax Act, 1922?” 
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18. The assessee, an unregistered firm, 
runs a sugar mill. Whe assessment year in- 
volved in this reference is 1957-58. The 
partners of the assessee firm were divided 
into two groups. One group is mentioned in 
the statement of the case as M/s. Dina Nath 
Nanak Chand group and the other is men- 
tioned as R. S. Chiranji Lal and Sons group. 
On account of certain internal dissensions be- 
tween the two sets of partners the Govern- 
ment of India took action under the Essential 
Supplies (Temporary Powers) Act on 6th 
January, 1953 and by virtue of the powers 
conferred by Sections 3 and 4 of that Act the 
Central Government took over the factory 
and authorised Sri Suraj Bhan and Sri Mai 
Dhan Gupta to work jointly as Authorised 
Controllers for the running of the assessee 
mill. . Subsequently on 28th September 1953 
the Central Government determined the sums 
payable as remuneration to the Authorised 
Controllers. At a Jater stage the Central 
Government set up a Management Board 
with four persons. All these four persons 
were partners of the assessee firm. During 
the assessment year in question a total sum 
of Rs. 28,422/- was paid in aggregate to the 
members of the Board. These payments were 
disallowed by the revenue authorities under 
Section 16 (1) (b) of the Income-tax Act, 
1922, on the ground that they were made to 
partners by the firm. On appeal the Income- 
tax Appellate Tribunal allowed these pay- 
ments following its order for the assessment 
years 1955-56 and 1956-57 in the I. T. A. 
Nos. 3754 and 3755 of 1961-62. At the in- 
stance of the Commissioner of Income-tax, 
U. P. IL, Lucknow, the Income-tax Appellate 
Tribunal referred the aforesaid question to 
this Court for its opinion. he reference 
first came up for hearing before a Division 
Bench of this Court which was of the view 
that the decision in Commr. of Income-tax 
v. Ram Laxman Sugar Mills, (76 ITR 123 
(AID), which related to this very assessee 
for the previous years, required re-considera- 


tion. That is how the matter has come before ° 


this Full Bench. 


19. In the case of (76 ITR 123 (All)) 
(supra) the Division Bench based its opinion 
on Section 10 (4) (b) of the Indian Income- 
tax Act, 1922. he relevant provisions of 
Section 10 (4) (b) of the Act are as follows: 

“Nothing in clause (ix) or clause (xv) of 
sub-section (2) shall be deemed to authorise 
the allowance of any sum paid on account of 
any cess, rate or tax levied on the profits or 
gains of any business, profession or vocation 
or assessed at a proportion of or otherwise 
on the basis of any such profits or gains; and 
nothing in clause (xv) of sub-section (2) shall 
be deemed to authorise............ 

(b) any allowance in respect of any pay- 
ment by way of interest, salary, commission 
or remuneration made by a firm to any part- 
ner of the firm; ......... san 


20. Proceeding on the premise that 
one of the partners of the said firm, viz. Sri 
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Mai Dhan, bad already been assessed to tax 
in respect of the remuneration received from 
the firm as a member of the Board of 
Management for the assessment years 1954- 
55 and 1955-56 the Division Bench observed 
that the allowance of any salary, commission 
or remuneration paid by the firm to either 
Sri Mai Dhan Gupta or other members of 
the Board of Management in contravention 
of the provisions of Section 10 (4) (b) was 
not justified and that the bar imposed by 
Section 10 (4) (b) was clear and unambiguous 
and the fact that the payment of salary and ` 
remuneration to the partners, who happened 
to be also the members of the Board of 
Management, was made at the instance of 
the Government of India is inconsequential. 
The Division Bench was, therefore, of the 
view that the Tribunal was not justified in 
allowing deduction in respect of the amounts 
in question for the assessment years 1955-56 
and 1956-57 in the computation of the profits 
of the firm. The reasoning of the Division 
Bench was obviously based on the assumption 
that Members of the Board of Management 
received the payment of salary and remunera~ 
tion from the firm as partners of the firm. 
The basic point for consideration, therefore, 
would be as to whether the payment of re- 
muneration and allowances to the members 
of the Board of Management, who were also 
partners of the assessee firm, was made to 
and received by them in the capacity of part- 
ners of the assessee firm. 


21. For the purposes of Income-tax 
Act as well, the words ‘firm’, ‘partner’ and 
‘partnership’ have the same meanings respec- 
tively as in the Indian Partnership Act of - 
1932. Partnership is the relation between 
persons who have agreed to share the profits 
of a business carried on by all or any of 
them acting for all. Persons who have en- 
tered into partnership with one another are 
called individually ‘partners’ and collectively 
‘a firm’ and the name under which their busi- 
ness is carried on is called the ‘firm name’. 
Thus a firm is nothing but a compendious 
expression of the relationship between the 
partners who constitute it. The business 
carried on by a firm is the business carried 
on by the partners. The profits of the firm 
are profits earned by ail the partners in car- 
Tying on the business and the share of the 
partner is the business income in his hands 
for the purpose of Section 10 (1) of the Indian 
Income-tax Act, 1922. A partner, however 
in a partnership cannot be an employee of 
that partnership and any salary received by 
a partner from the firm is but a part of his 
share of profits. Hence even if the partners 
stipulate that one or more of them may draw 
salary from the firm it is payment in reality 
and in the eye of law would be a mode of 
division of part of the firm’s profits. 

If a firm derives business income such 
income shall have to be computed after mak- 
ing the allowance permissible under S. 10 (2) 
but subject to Section 10 (4) and in view of 
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clause (b) of sub-section (4).of the section 
any salary, commission or remuneration paid 
by a firm to any of the partners would not 
be entitled to deduction in the computation 
of firms income. The income of a partner 
of a firm is computed in accordance with the 
procedure provided in Section 16 (1) (b) of 
the Act. Whe total income of a’ partner of 
a firm is his share of the profit or loss of the 
firm and such share shall be taken to be the 
salary received by him as well as his share 
of the income in the balance of the profit 
after deduction of the salary paid to him. 
Reading the provisions of Section 16 (1) (b) 
along with those of Section 10 (4) (b) it is 
quite clear that salary paid by a firm to a 
partner is in principle but a part of his share 
of the profits of the firm. The total income 
of the firm as computed with reference to 
Section 10 (4) (b) would, therefore, include 
the salary paid to the partner by the firm. 
This is quite consistent with the principle 
that a partner cannot also be an employee of 
the partnership inasmuch as a man cannot 
be his own employer. An agreement stipulat- 
ing that a partner shall receive a salary would 
merely regulate the mode in which the ac- 


counts are taken for the purposes of ascer-` 


taining the income of the firm and the divi- 
sion of profits between the partners. The 
salary paid by the firm to a partner in his 
capacity as a partner would, therefore, not 
be regarded as emanating from a source dif- 
ferent from one from which he derives the 
Share of profit. Jn other words the salary 
of a partner and his share of the income do 
not emanate from two different sources and 
hence the salary paid by the firm to a part- 
ner would be covered by Section 10 (4) 
(b) of the Act. From this it necessarily 
follows that if the remuneration was paid to 
a person not in his capacity as a partner but 
either as a Receiver appointed by the Court 
or as Authorised Controller appointed: by the 
Central Government under the provisions of 
Essential Supplies (Temporary Powers) Act 
the same would be emanating from a different 
source. The source of the right in which 
the Authorised Controller would receive the 
remuneration is not a right to receive any 
sum from the firm as a partner but would 
rest in the order of the Central Government 
fixing the remuneration for management of 
the undertaking by the Authorised Controller. 
The amount received by him as remuneration 
is not received by him as a partner as a 
part of his share of his profits but it springs 
from a different source, namely, the order of 
the Central Government. 


, 22% It is true that every partner has 
a right to take part in the conduct of the 
business of the firm and is bound to attend 
diligently to his duties in the conduct of the 
business but subject to contract between the 
partners, a partner is not entitled to receive 
remuneration for taking part in the conduct 
of the business. He is an agent of the firm 
for the performance of the business of the 
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firm and his act which is done to carry on 
in the usual way, business of the kind carried 
on by the firm, binds the firm. Every part- 
ner is liable jointly and severally for all the 


acts done for and on behalf of the firm while * 


he is a partner. He thus acts as a principal 
and also as an agent of his other partners. 
There is however, no provision in law that 
a person, who is partner in a firm, cannot 
be appointed as a receiver by the Court on 
Authorised Controller or member of the 
Board of Management by the Central Gov- 
ernment in respect of the property or busi- 
ness of that firm. While remaining a partner 
in the firm he may be appointed by the Court 
as a receiver of the property or business of 
the firm or may be appointed Authorised Con- 
troller or member of the Board of Manage- 
ment of the undertaking by the Central Gov- 
ernment under the provisions of the Essential 
Supplies (Temporary Powers) Act. 1946. 


But while acting as a receiver or Autho- 
rised Controller or as a member of the 
Board of Management his position, responsi- 


- bility and liabilities would be different and 


distinct. As a receiver he would be answer- 
able to the Court appointing him vide Rr.. 3 
and 4 of O. 41 of the Code of Civil Pro- 
cedure. Similarly as an Authorised Controllep 
he would be answerable to the Central Gov- 
ernment under sub-section (iv) (a) of Sec. 3 
of the Essential Supplies (Temporary Powers) 
Act. A Court can appoint any person includ- 
ing a partner of the firm as a receiver under 
the provisions of Rule 1 of Order 40, Civil 
P. C. In that event he would be liable to 
submit his accounts at such periods and in 
such form as the Court directs and to explain 
his conduct to the Court and not to his othep 
partners. He would also -be entitled to re- 
ceive such remuneration as might be deter- 
mined by the Court under Rule 2 of Order 40, 
Civil P. C. for the services rendered by him 
as a receiver. He may also be removed from 
the office of the receiver by the Court but 
on such removal he would not be deemed to 
have been removed as a partner of the firm. 
He would continue to be a partner unless he 
Tetires or is adjudicated an insolvent or dies 
or is expelled in accordance with the provi- 
sions of Section 33 of the Indian Partnership 
Act. Similarly a person may be a partner in 
a firm and may yet be appointed as an 
Authorised Controller by the Central Govern- 
ment under Section 3 read with Section 4 of 
the Essential Supplies (Temporary Powers) 
Act. His acts of commission or omission 
while acting as an Authorised Controller op 
as a member of the Board of Management ~ 
would, however, not bind his other partners 


because in that capacity he does not act as 
their agent. 


Under Section 3 of the Essential Sup- 
plies (Temporary Powers) Act the Central 
Government so far as it appears to it to be 
necessary for maintaining or increasing the 
production and supply of an essential com- 
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- modity, may by order authorise any person 
to exercise, with respect to the whole or any 
part of any such undertaking such functions 
of control as may be provided by the order 
and so long as that order is in force the 
Authorised Controller would exercise his func- 
tions in accordance with any instructions 
given to him by the Central Government and 
would be paid such remuneration as might 
be determined by the Central Government in 
that behalf. He would receive this remunera- 
tion as an Authorised Controller and not as 
a partner. This would, therefore, not be a 
remuneration paid by the ‘firm’ to a ‘partner’ 
thereof but would be a remuneration paid 
to the ‘Authorised Controller’ or a member 
of the Board of Management duly appointed 
under the provisions of Section 3 of the Es- 
sential Supplies (Temporary Powers) Act. That 


being so, the bar imposed by Section 10 (4) 


(b) would not be applicable. In the instant 
ease the persons concerned were appointed 
as Authorised Controllers and later as mem- 
bers of the Board of Management under the 
provisions of Section 3 of the Essential Sup- 
plies (Temporary Powers) Act by the Central 
Government. The remuneration paid to them 
in that capacity shall therefore, not be con- 
strued to be a payment made by the firm to 
the “partners of the firm.” The appointment 
of these persons as members of the Board of 
Management was accepted by them on the 
terms not dependent on the provisions of the 
partnership deed and therefore not in the 
capacity of the partners of the firm. It was 
an appointment of an independent nature 
governed by the provisions of the Essential 
Supplies (Temporary Powers) Act and the 
conditions laid down by the Central Govern- 
ment in that behalf. I am, therefore, of the 
view that the payments in question were not 
covered by the provisions of S. 10 (4) (b) 
of the Income-tax Act, 1922 and the same 
could be deducted while computing the total 
taxable income of the assessee firm. 


23. I would, therefore, answer the 
question in the affirmative and in favour of 


the assessee. 
BY THE COURT 


24, Our answer to the question refer- 
fed by the Delhi Bench of the Income-tax 
Appellate Tribunal is in the affirmative in 
favour of the assessee and against the Depart- 
ment namely that the sums aggregating to 
IRs. 28,422/- claimed as payments made to 
partners for performing certain functions 
under the Essential Supplies (Temporary 
Powers) Act were not inadmissible under Sec- 
tion 10 (4) (b) of the Income-tax Act 1922. 
The assessee will get costs of Rs. 200/-. 

Reference answered in 
affirmative. 
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R. L. GULATI, J. 

Mushtaq Hussain and another, Petitioners 
v. The Secretary, Board of High School and 
Intermediate Education, U. P., Allahabad 
and others, Respondents: 

Civil Misc. Writ No. 381 of 1972, DI- 
8-5-1973. 

Index Notes — (A) Constitution of 
India, Article 226 — Certiorari — Using un- 
fair means at the examination — Denial of 
opportunity to meet the charge vitiates the 
finding. 

Brief Note: — (A) Where the examina- 
tion Committee relied on reports of the 
Screening Committees, the Superintendent of 
the Centre and of the Invigilators for its find- 
ings of guilt without disclosing them to the 
student, it is violative of the elementary prin- 
ciple of natural justice that the material used 
against a person must be disclosed to him so 
as to enable him to rebut the same. 

(Para 2) 

V. N. Khare, for Appellant; . Standing 
Counsel, for Respondents. 


ORDER:— The petitioners are real bro- 
thers. Both of them appeared as regulan 
students in the Intermediate Examination 
conducted by the Board of High School and 
Intermediate Education, Uttar Pradesh, in the 
year 1971 from the Islamia Inter College, 
Muzaffarnagar. They had offered the same 
subjects, one of which was Biology. They 
appeared in the Examination from the same 
Centre, namely, S. D. Intermediate College, 
Muzaffarnagar. They were sitting in the 
same room and in the same row but in be- 
tween them there was another candidate. It 
appears that the Examiner, who examined 
their answer books found similarity in their 
answers to question Nos. 3, 7 and 8 of the 
Biology second paper. He suspected that they 
had used ‘air means in answering their 
question papers and accordingly reported the 
matter to the Head Examiner. On August 
24, 1971, an Enquiry Committee was appoint- 
ed to investigate the charge of using unfair 
means by the petitioners. The Committee ex- 
mined the petitioners and their answer 
books of the Biology second paper. It was 
Stated by the petitioners before the Commit- 
‘tee that they were real brothers and were 
Teading in the same section and same class 
and they employed a tutor who coached 
them at the residence and that they had 
crammed answers to certain questions which 
were indicated to them by the tutor to be 
important and that was the reason why 
there was similarlity in the answers given by 
them to some of the questions. This ex- 
planation was accepted by the Committee, 
which found that although the language of 
answers to certain questions was identical 
yet the order of paragraphs was different. 
It also found that one of the petitioners had 
E 
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given diagrams while the other petitioner had 
not. The Committee accordingly exonerated 
them of the charge. The recommendation of 
this Committee was not accepted by the Exa- 
minations Committee, which held them guilty. 
The first respondent, Secretary, Board of 
High Schoo] and Intermediate Education by 
his order dated 16th November, 1971, can- 
celled the results of the petitioners and de- 
barred them from appearing in the Interme- 
diate Examination to be held in the year 1971. 
The petitioners have challenged this order in 
this petition under Article 226 of the Cons- 
titution. : 


2. The petitioners have reiterated that 
as both of them had received coaching from 
the same tutor and had learnt by heart the 
answers to certain questions as given to them 
by that tutor, the similarity in the language 
employed by them in answering certain ques- 
tions was bound to be there. They have 
also reiterated that in the examination room 
they were not sitting close to each other nor 


behind each other, they were separated by. 


another candidate and, as such, could not 
have copied out the answers from each other. 
They have also stated that a search was made 
of their person at the end of the examina- 
tion and no paper or books were found from 
their possession from which they could have 
copied their answers. That indeed appears to 
be a plausible explanation. It is primarily 
for the Examination Committee to come to 
a decision after taking into consideration 
their explanations and other circumstances. 
Ordinarily, this Court would not interfere 
with the decision of the Examination Com- 
mittee if it is based upon.relevant considera- 
tions and is arrived at after affording ade- 
quate opportunity to the condidate concern- 
ed. But in the instant case I find that the 
decision taken by the Examination Commit- 
tee violates the principles of natural justice, 
It is an elementary principle of natural jus- 
tice that the material used against a person 
must be disclosed to him so as to enable 
him to rebut the same. From the order of 
the Examination Committee it appears that 
it took into consideration not only answer 
books of the petitioners but also the reports. 
of the Screening Committee, the Superinten- 


dent of the Examination centre and the In-. 


vigilator of the room. These papers were not 
shown to the petitioners, The defence taken 
in the counter-affidavit is that in law it was 
not necessary to show these papers to the 
petitioners. No authority has been cited in 
support of this proposition nor indeed there 
can be such an authority, because it is a 
settled principle that no decision can be taken 
by any court, Tribunal or authority which 
affects the right of another person unless that 
person has been given adequate opportunity 
of meeting the case against him. Unless the 
material sought to be used against a person 
is disclosed to him, he cannot be said to 
have been given adequate opportunity to de- 
fend himself. All that appears to have been 
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done by the Examination Committee was to 
show the answer books to the petitioners and 
to get a declaration signed by them that they 
had given answers to the questions volunta- 
rily. No question was put to them with re- 
gard to the reports of the Screening Com- 
Inittee, the Superintendent of the Centre or 
of the Invigilator of the room nor were the 
reports shown to them. In these circumstan- 
ces it cannot be held that the petitioners 
were afforded reasonable opportunity. The 
decision taken against them is thus contrary 
to the principles of natural justice. 


3. Accordingly the petition succeeds 
and is allowed. The order of the Secretary, 
Borad of High School and Intermediate Edu- 
cation dated 16th November, 1971, (Annex- 
ure C to the writ petition) is quashed. The 
‘respondents are directed to declare the re- 
sults of the petitioners of the Intermediate 
Examination, 1971, which has been cancel- 
led. In the, circumstances of the case there 
will be no order as.to costs. 


Petition allowed. 
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HARI SWARUP, J. 
Abdul Sattar, Appellant v. Chhaji Lal and 
others, Respondents, Í 


Second Appeal No. 3952 of 1963, DJ- 
10-5-1973 from decision of D. N. Shukla, 
Addl. Civil J. Azamgarh, 5-9-1963. 


Index Note:— (A) Specific Relief Act 
(1877), S. 55 — Mandatory injunction against 


adjoining owner — Invasion of right to 
privacy. 


Brief Note:— (A) Every person has a 
right to open as many windows in his wall 
as he likes; he may even demolish the entire 
wall. ‘His neighbour cannot compel him to 
make the wall or close the .window. The 
neighbour may protect his privacy by making 
the wall on his own land. (Para 2) 

A. N. Varma, for Appellant; Raja Ram 
Agrawal, for Respondents. 

JUDGMENT :— This is a plaintiff’s se- 
cond appeal arising out of a suit for a man- 
datory injunction to direct the defendants to 
close their windows in the eastern wall of 
their house and for a permanent prohibitory 
injunction to restrain the defendants from 
doing any such act as may affect the plain- 
tiffs’ right of privacy in respect of the Sahan, 
latrine and bathroom situate to the north of 
the plaintiff’s house. The trial Court decreed 
the suit. On appeal by the defendants plain- 
tiff’s suit was dismissed. 

2. The lower appellate Court held that 
the plaintiffs right to privacy was not dis- 
turbed by the windows and that the plaintiff 
had no tight of privacy in respect of the 
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courtyard to the north. Learned counsel ap- 
pearing for the appellant contends that 
the findings of the Court below are vitiated 
in law as they are based on misreading of 
evidence. It is not necessary in this case to 
go into the merits, as the decree suffers from 
mo error of law. Every person has a right 
to open as many windows in his wall as he 
likes; he may even domolish the entire wall. 
His neighbour cannot compel him to make 
the wall or close the windows. The neighbour 
may protect his privacy by making a wall 
on his own land. The plaintiff’s suit was 
thus misconceived. 


3. This appeal accordingly fails and 
is dismissed with costs. 
Appeal dismissed. 
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(LUCKNOW BENCH) 
OM PRAKASH TRIVEDI, J. 
Smt. Rekha Singh and others, Petitioners 
v. The State of U. P. and others, Opposite 
Parties. 
ae Peta. No. 360 of 1972, DJ- 4-5- 


Index Note: — (A) U. P. Land Revenue 
Act (3 of 1901), Section 28 — Collector's 
power of correction onder — Nature and 
ambit. 

Brief Note: — (A) Section 28 does not 
empower the Collector to make changes or 
alterations in the entries of Khataunis, Kha~- 
taunis can be corrected only according to 
procedure laid down in Sections 39 and -40 
of the Act. 


The power of the Collector under Sec- 
tion 28 is a non-judicial or administrative 
power which can be exercised unilaterally to 
correct merely clerical errors or to record 
changes or alterations in the boundaries of 
villages or fields under specified conditions in 
the maps and field books. It cannot be exer- 
cised to correct errors in entries which are 
disputed by interested parties. 1957 All LJ 
9, Foll. (Para 4) 

Index Note: — (B) U. P. Land Revenue 
Act (3 of 1901), Sections 39, 40, 57 — Cor- 
rection of disputed Khatauni entries — Can 
be made by the Civil Court only and not by 
the Collector. (Para 5) 
Cases Referred: Chronological Paras 
1957 All LJ 9 = 1957 All WR (HC) 

125, Sukhbir Singh v. Mohd. Saeed 4 
1956 All LJ 233 (Rev) (FB), Raj 
Kumar v. Bhagat Singh 

ORDER This writ petition under 
Article 226 of the Constitution of India has 
been filed by Smt. Rekha Singh and 16 others 
against the State of Uttar Pradesh, the Deputy 
Commissioner, Bahraich and the Divisional 
Forest Officer, Bahraich. 
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2. The petitioner’s case is that they 
are the tenants of plots lying in villages 
Saran Kalan, Bhageria Sohni, Ponda and 
Niddhipurwa as specified in para 1 of the 
petition: that adjoining the land of the peti- 
tioners there is forest area which has been 
declared by the State of Uttar Pradesh to be 
reserve forest under a notification of 12-9- . 


1967. It is alleged that the Forest Depart- 
ment illegally and wrongfully encroached 
upon and included a part of petitioners’ 


land by fixing demarcation pillars, whereup- 
on they applied to the Sub-Divisional Officer 
Nanpara for demarcation of forest land. 
The said application came up for disposal 
before the Additional Sub-Division Officer 
Nanpara who rejected the same, whereafter 
the petitioners filed an application before the 
Divisional Forest Officer for demarcation of 
the Forest land which was also rejected in 
March, 1971. Aggrieved by this petitioner 
No. 1 filed Writ Petition No. 504:of 1971, 
petitioner No. 2 filed Writ Petition No. 505 
of 1971, petitioners Nos. 3 to 7 filed Writ 
Petition No. 506 of 1971, petitioners Nos. 8 
to 11 filed Writ Petition No. 507 of 1971, 
petitioners Nos. 12 to 15 filed Writ Petition 
No. 509 of 1971, petitioner No. 16 fied Writ 
Petition No. 510 of 1971 and petitioner No. 
17 filed Writ Petition No. 508 of 1971 in this 
Court. These Writ Petitions were heard to- 
gether and decided by a common judgment. 
The petitions were allowed and a writ of 
mandamus issued commanding the State of 
Uttar Pradesh to get the land of the peti- 
tioners demarcated and directing that if on 
demarcation it was discovered that any land 
of the petitioners had been encroached upon 
the same shall be released in their favour 
forthwith. Aggrieved by this order the State 
Government filed a special appeal and also 
applied for stay but the prayer for stay was 
rejected. he special appeal was however, 
admitted and is still pending. It was alleged 
that the State Government did not obey the 
mandamus issued in the said writ petitions 
and the petitioners moved for taking con- 
tempt proceedings against it. Upon a notice 
being issued to show cause why contempt 
proceedings should not be taken the State of 
Uttar Pradesh and the Divisional Forest 
Officer submitted an apology. {Thereafter in 
compliance with the order of the Single Judge 
in the said writ petitions demarcation of peti- 
tioners’ land in the said five villages was done 
by the Lekhpal and concluded on 3-12-1971. 
The Lekhpals reported to the Forest Depart- 
ment after demarcation proceedings that the 
land of the petitioners had been encroached 
upon and included in forest. The forest 
Department was directed to remove their 
boundary pillars and to fix them in accord- 
ance with the survey and demarcation car- 
tied on by the Iekhpals. After submission of 
the aforesaid reports by the Circle Lekhpals 
it is alleged that the Deputy Commissioner, 
Bahraich was taking steps to have changes 
made in the Khasras, Khataunis and maps of 
the villages which had been prepared during 





540 AIL [Prs. 2-4] 


record operations and which had become final 
with the closure of those operations. It may 
be mentioned here that according to the 
petitioners the aforesaid villages were under 
record operations from, 1375 Fasli under 
Government Notification dated November 
28, 1967 mentioned in para 10 of the peti- 
tion and the said operations were finalised 
and closed under a notification dated August 
2, 1971. All the disputes during the record 
operations, it is contended, were to be de- 
cided by the Record Officer under Section 51 
of the Land Revenue Act in the manner 
prescribed in Section 41. The petitioners 
Maintain that after close of the record 
operations the Khasras, Khataunis and the 
maps of these villages could not be correct- 
ed by the Record Officer or by the Collector. 


3. Again the petitioners claimed to 
have moved this Court for contempt pro- 
ceedings’ when the Deputy Commissioner, 
Bahraich, was said to have taken steps to 
effect changes in the Khasras, Khataunis 
and the maps. Those proceedings were, how- 
ever, eventually dropped. The petitioners ap- 
prehend that the opposite parties may make 
illegal changes in the Khasras, Khataunis and 
the maps of these villages affecting the rights 
of the petitioners and pray for a mandamus 
commanding them not to make any such 
changes in the said records and maps of the 
said villages. 

4. To the counter affidavit sworn by 
Bachchu Lal Awasthi on behalf of opposite 
party No. 2 the defence raised is that copies 
of the maps of these villages do not tally 
with the originals which are in the office 
of the Board of Revenue and the maps in the 
Office of the Deputy Commissioner contain 
forgeries and as the Khasras and Khataunis 
of these villages are based on these forged 
maps and are inconsistent with the maps in 
the office of the Board of Revenue, they 
are incorrect and forged and the collector 
is empowered under the provisions of the 
U. P. Land Revenue Act to make necessary 
corrections in the Khasras, Khataunis and 
maps of these villages. In the course of 
arguments learned Chief Standing Counsel 
Sri K. S. Verma placed reliance solely upon 
the provisions contained in Section 28 of the 
U. P. Land Revenue Act which is in these 
words: 


“The Collector shall, in accordance with 
Tules made under Section 234, maintain a 
map and field-book of each village in his 
district, and shall cause annually, or at such 
intervals as the State Government may pres- 
cribe, to be recorded therein all changes in 
the boundaries of each village or field and 
shall correct any errors which are shown to 
have been made in each such map or field- 
book.” 

After hearing Sri S. D. Misra, learned coun- 
sel for the petitioners and the Chief Standing 
Counsel I am of the opinion that on the facts 
stated in the counter affidavit for the opposite 
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parties the Collector has no power to make 
changes in the entries of the Khasras, Kha- 
taunis and maps of the aforesaid villages 
under Section 28 of the U. P. Land Revenue 
Act (hereinafter called the Act), or under 
any other provision of the said Act. Under 
Section 28 the Collector is empowered to 
cause to be recorded annually or -at such 
intervals as may be prescribed by Govern- 
ment all changes in the map regarding boun- 
daries of each village and field. He has also 
been empowered to correct any errors which 
are shown to have been made in such map 
or field-book. It is clear that Section 28 
does not empower the Collector to make any 
changes or alterations in the entries of Kha- 
tauni. He can make changes in the field- 
book or Khasra and the map only under spe- 
cified conditions. Firstly, he can make chan- 
ges in the map of any village annually or 
at such intervals as the State Government 
may prescribe in respect of changes in the 
boundary of each village. Secondly, he has 
power to correct any errors in the map or 
field-book of the village. Now, it is not even 
suggested that there has been any changes 
in the boundaries of these villages after the 
map was finalised by the Record Officer. 
Thirdly, it is not suggested in the counter 
affidavit that the field-book or map contained 
any errors. In fact the counter-affidavit does 
not specify any error at all in the field-book 
or Khasra. No errors are specified in the 
maps also. On the other hand, the only al- 
legation is that the copy of the map kept in 
the office of the Deputy Commissioner, Bah- 
raich, contains forgeries. The only ground 
alleged for forgery is that it does not tally 
with the copy of the map kept in the office of 
the Board of Revenue. No forgery is alleg- 
ed in respect of field book or the Khasra. It 
is also described as forged only because it 
does not tally with the copy of the map found 
in the office of the Board of Revenue. The net 
result, therefore, is that while there are al- 
legations of forgery against the map and also 
in a far-fetched manner against the Khasra 
there is no allegation of any error in the 
map or the Khasra. the absence of any 
changes in the boundaries of these villages 
and in the absence of any errors being alleg- 
ed against the map the same could not, there- 
fore, be corrected by the Collector in exercise 
of power conferred by Section 28 of the 
Act and the field-book or the Khasra also 
could not be corrected because it is not the 
petitioners’. case that any errors were detected 
in it or had crept in it. Apart from this I 
am of the view that it is those errors only 
in the field-book or the map which are of 
purely clerical nature and which are not dis- 
puted by interested parties that can be cor- 
rected by the Collector under Section 28 of 
the Act. This is so because the power exer- 


cised under Section 28 by the Collector is 
a non-judicial power which is well-settled 
by a Full Bench of this Court in Raj Kumar 
v. Bhagat Singh, 1956 All LI 233 (Rev.) see 
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also Sukhbir Singh v. Mohd. Saeed, 1957 All 
LJ 9, This implies that the power which 
may be exercised under Section 28 adminis- 
tratively should not adversely affect the rights 
of any one. The moment a certain error is 
a disputed one the Collector cannot obviously 
decide it u/s. 28 without affecting the rights 
of the disputants. In conferring power of 
correcting errors in the field-book and the 
map under Section 28 in a unilateral manner 
by a executive order the Legislature clearly 
did not intend to confer on the Collector 
power to make correction in the field-book 
and the map in respect of disputed entries. 
Where there is a disputed error in the map 
or Khasra it is the Civil Court only which is 
competent to adjudicate upon it. Under 
Section 57 of the Act all entries in the record 
of rights prepared in accordance with the 
provisions of Chapter IV of the Act are 
presumed to be true until the contrary is 
proved and the entries which are binding on 
all Revenue Courts can be challenged only 
before the Civil Court. The presumption of 
correctness about these entries must hold 
until the contrary is proved before the Civil 
Court. It is, therefore, clear from Section 57 
of the Act that in the case of a disputed 
error in the field-book and the map or the 
record of rights prepared in accordance with 
Chapter IV of the Act the Collector has no 
power to decide whether there is an error or 
there is no error and it is the Civil Court 
alone which can adjudicate upon a disputed 
error. It follows, therefore, that the remedy 
of the opposite parties lay not in proceeding 
to correct the Khasra and the map under 
Section 28 of the Act but in bringing an 
action in the Civil Court and to obtain a dec- 
laration that the maps, Khasras and Kha- 
taunis were forgeries or incorrect and that 
some other record as held by the Court was 
correct. Even apart from this the Collector 
under no circumstances could correct the 
entries of Khataunis of these villages under 
Section 28 which empowers correction in the 
village map and the field book only under 
limited. conditions already adverted to. The 
Khataunis could only be corrected accord- 
ing to the procedure laid down in Sec- 
tions 39 and 40 of the Act read with Sec- 
tion 33 after hearing the parties. But this 
is not sought to be done. Even under Sec- 
tion 39 entries of the Khatauni can be 
corrected only in the case of a mistake in 
the entries. But there is no allegation even 
in the case of Khataunis of mistake in the 


. entries. It is clear that there is no provision 


under which Khatauni entries could be 
corrected on the ground that the entries are 
not true or are forged in view specially of 
Section 57 of the Act under which the pre- 
sumption of correctness of the entries of the 
Khatauni attaches until proved to the con- 
trary before the competent Civil Court. It 


follows, therefore, that a dispute regarding 


correctness of entries can be decided only by 
the Civil Court. 
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5. One of the points raised by the 
learned Chief Standing Counsel was that the 
Khasras, Khataunis and the maps were not 
made in accordance with the procedure 
provided by law and, therefore, the pre- 
sumption of correctness did not attach to 


` them under Section 57 of the Act. There is 


no provision in the Act conferring power 
on any Revenue Authority to draw up fresh 
records of rights or the village map on the 
ground that the record of rights and the 
map prepared by the Record Officer during 
survey operations were not according to law. 
Finality attaches to the record of rights pre- 
pared by the Record Officer under Sec- 
tion 52 of the Act and under Section 53 it 
is the duty of the Collector to maintain such 
record instead of the record previously ‘main- 
tained under Section 33. The records prepar- 
ed by the Record Officer under Section 52 


cannot be corrected even by the re- 
cord Officer after they gained fina- 
lity. in this way, let alone the Collec- 


tor. In the present case it is an admitted fact 
that these villages were under record opera- 
tions from 1375 Fasli which operations were 
finalised and closed in August, 1971. All 


disputes regarding the annual registers and 


records of rights must have been disposed of 
and decided by the Record Officer under 
Section 51 of the Act in accordance with the 
procedure laid down in Section 41 and 
after the close of these operations the 
Khasras, Khataunis and the maps of these 
villages became final as rightly urged by 
learned counsel for the petitioners and they 
could not be corrected by the Collector. 
Their entries could be challenged only in a 
proper suit before the competent Civil Court. 
Even so far as the allegation that the Khas- 
ras, Khataunis and the maps were not pre- 
pared according to law there is no allegation 
of disregard of any procedure in the pre- 
paration of these records. The only allega- 
tion is that the entries of these records were 
not correct as they do not tally with the so- 
called forged maps of the villages. But it is 
not even alleged that Khasras and Khataunis 
were made from forged maps Indeed they 
could not have been made from forged maps 
which record only boundaries of fields. From 
every point of view, therefore, it is clear that 
the State of Uttar Pradesh, or the Deputy 
Commissioner, Bahraich or their subordinates 
possess no power in law to make any cor- 
rections in the khasras. Khataunis and the 
maps of the aforesaid five villages either 
under Section 28 or under any other provi- 
sions of the Act, the same having been fina- 
lised on the close of record operations. Any 
attempt to achieve this on their part would 
be unlawful and bound to affect the rights 
of the petitioners who are entitled to ask 
for this court’s intervention. If the opposite 
parties believe that the village maps, Khasras 
or Khataunis of these villages are forged or 
otherwise incorrect then the remedy lies in 


approaching the competent Civil Court for 


542 AIL [Prs. 1-3] 


_ adjudication. As it is, the petitioners are en- 
titled to the relief asked for. 

6. The petition is allowed and the 
opposite parties are commanded not to make 
any changes in the Khasras, Khataunis and 
the maps of villages Bhageria, Ponda, Saran 


Kalan, Sobni and Niddhi Purwa prepared ` 


during record operations as closed on 2nd 
August, 1971 except on the basis of a decla- 
ration obtained from the competent Civil 
Court through proper legal proceedings. The 
petitioners will get costs of these proceedings 
from opposite party No. 1. 

Petition allowed. 
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T. S. MISRA, J. , 


Shekh Rozan, Appellant v. Jag Bahal 
Singh, Respondent. 

Second Appeal No. 1337 of 1965, Dj- 
16-4-1973, against order of R. N. Sinh 
Addl. Civil J., Jaunpur, D/- 24-3-1965. 

Index Note: — (A) Limitation Act 
(1963), Article 137 — Delivery of possession 
under void execation sale — Suit to recover. 
possession filed within three years of dispos- 
session is within fime. i 

Brief Note: — (A) It is not until the 
purchaser acting under colour of sale inter- 
feres with his possession that the person 
whose properties have been sold is really ag- 
grieved. What gives him right to apply is 
such interference or dispossession and not 
the sale. AIR 1956 SC 87, Followed. 

(Para 3) 

Index Note: — (B) Civil P. C., See. 11 
— Constructive res judicata — Lack of in- 
herent jurisdiction to execute decree by at- 
tachment and sale of immovable property — 
Objection as to jurisdiction not taken during 
execution proceeding — Judgment-debtor if 
ean raise objection subsequent to execution 
sale — (X-Ref:— Order 21, Rule 82). 


Brief Note: — (B) 
decree passed. after coming into force of the 
U. P. Laws (Reforms and Amendment) Act 
was transferred to the Munsiff’s Court for 
execution the Munsiff cannot order attach- 
ment and sale of immovable property. In 
view of the U. P. Act the transferee Court 
has the same power as the Small Cause Court 
has and Order 21, Rule 82 prohibits the sale 
of immovable property in execution of a 
decree by the Court of Small Causes. That 
being so a sale of immovable property by 
the Transferee Court is completely without 
jurisdiction and the entire execution proceed- 
ings are null and void. Hence the judgment- 
debtor is not barred by the principles of 
constructive res judicata from raising the plea 
of jurisdiction even if he has not challenged 
the same at any stage during execution pro- 
ceeding and the possession was delivered to 
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Shekh Rozan v. Jag Bahal Singh (Misra J.) 


Where a money - 


A. LR. 


the auction purchaser. AIR 1970 All 544 
(FB), Followed; AIR 1953 SC 65, Distinguish- 
ed. (Para 4) 
Cases Referred: Chronological 
AIR 1970 All 544 = 1970 All LJ 687 
(FB), Ram Lochan v. Mahadeo Prasad 4 
AIR 1956 SC 87 (1955) 2 SCR 
938, Ramanna v. Nallaparaju 
AIR 1953 SC 65 = 1953 SCR 377, 
Mohanlal v. Benoy Kishna 


K. D. Pande, for Appellant; G. P. Bhar- 
garva and A. N. Bhargava, for Respondent. 


JUDGMENT:— This is an appeal by 
the judgment-debtor defendant. It arises in 
the following circumstances. Jag Bahal =% 


Singh filed a suit against Sheikh Rozan in 
the Court of Judge Small Causes, Jaunpur. It 
was decreed for Rs. 370 against the ‘defen- 
dant’ on 27th July, 1956. The respondent got 
the decree transferred to the Court of Mun- 
sif, Shahganj, Jaunpur. On 27th January 
1959 he filed an application for execution of 
the said decree in the court of the Munsif, 


.Shahganj, by attachment and sale of one 


share of the - judgment-debtor in a 
house and a piece of land. Consequently the 
said properties were attached and ultimately 
sold by public auction in the execution of 
that decree on 21st July, 1959. The decree- 
holder himself purchased the share of the 
judgment debtor in that auction. The sale 
was confirmed on 26th September, 1959 
and a sale certificate dated 9th April, 1964 
was issued to the decree-holder. auction- 
purchaser who thereafter obtained posses- 
sion of the said properties on 27th may, 
1964. On 3rd August 1964 the judgment- 
debtor filed an application under Section: 47 
read with Section 151, C. P. C. alleging, 
inter alia, that as the decree was passed by the 
court of Judge, Small Causes the execution 
thereof by attachment and sale of immov- 
able property was not permissible and the 
proceeding for auction and delivery of 
possession were, therefore, illegal and that 
the entire proceedings of execution were taken 
surreptitiously without his knowledge. 

2. The Trial Court accepted the con- 
tention of the judgment-debtor, set aside its 
order dated 7th May, 1964 whereby it had 
ordered for issuing warrant for delivery of 
possession to Amin and rejected the execu- 
tion application. It further ordered that the. 
judgment-debtor would be entitled to get 
back the possession of the properties in ques- 
tion. Against that decision the decree-holder 
preferred an appeal. The Appellate Court- 


Fad 


Paras 


~, 


“é 


below having held that the objection filed ~- 


under Section. 47, Civil Procedure Code was 
barred by time, allowed the appeal, set aside 
the order of the Trial Court and dismissed 
the objections filed by the judgment-debtor: 
Aggrieved, the judgment-debtor has come to 
this Court in second appeal. 

3. The learned counsel for the. judg- 
ment-debtor appellant urged that the Appel- 
late Court below erred in holding that the 


a 
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objections filed under Section ‘47, Civil Pro- 
cedure Code by the appellant were barred by 
time. He contended that Article 137 of the 
Indian Limitation Act, 1963, which corres- 
ponds to Article 181 of the Indian Limita- 
tion Act, 1908 was applicable to the instant 
case and the judgment-debtor could file his 
objection under Section 47, Civil Procedure 
Code within three years from the date of dis- 
possession. In support of his contention the 
learned counsel placed reliance on Ramanna 
y. Nallaparaju, AIR 1956 SC 87. There is 
force in this contention. In the case of 
Ramanna (supra) it was laid down that when 
a sale in execution was inoperative and void, 
an application by a judgment-debtor to reco- 
ver the possession of properties which had 
been taken delivery of under a void execu- 
tion sale would be in time under Article 181, 
if it was filed within three years of his dis- 
possession. It was not until the purchaser 
acting under colour of sale interferes with 
his possession that the person whose proper- 
ties have been sold is really aggrieved, and 
what gives him right to apply under Arti- 
cle 181 is such interference or dispossession 
and not the sale. In the instant case the 
judgment-debtor was dispossessed on 27th 
May, 1964. He filed the application under 
Section 47, Civil Procedure Code read with 
Section 151, Civil Procedure Code on 3rd 
August 1964 which was obviously within 
time. 
below to the contrary is therefore, erroneous 
and cannot be sustained. 


4. The learned counsel for the res- 
[pondent, however, urged that the judgment- 
debtor having failed to challenge the juris- 
diction of the transferee. court at any stage 
during the execution proceedings was not en- 
titled to raise the plea of jurisdiction at the 
stage when the sale had already been effected 
and confirmed and the possession of the pro- 
perty was delivered to the decree-holder auc- 
tion-purchaser on the principle of construc- 
tive res judicata. This contention, however, 
has no force. On the date when the 
decree under execution was passed and when 
the said decree was put into execution the 
U. P. Civil Laws (Reforms and Amendment) 
Act, 1954 had already come into force and 
the power of the Transferee Court had been 
conterminous with the power of the transfe- 
ror Court. As the decree in question was 
passed by the Court of Judge Small Causes 
the Munsif, to whom the decree had been 
transferred for execution, was, therefore, im- 
pressed with the power of Small Causes 
Court. Order 21, Rule 82, Civil Procedure 
Code prohibited the sale of immovable pro- 
perty in execution of a decree by the Court 
of Small Causes. Consequently, the Munsif, 
to whom the decree had been transferred for 


execution having the same power as that of. 


the Court of Small Causes, could not order 
sale of immovable property. The sale of the 
immovable property by the Executing Court 
in the instant case was, therefore, completely 
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without jurisdiction and the entire execution 
proceedings were null and void. (See. Ram 
Lochan v. Mahadeo Prasad, AIR 1970 All 
544 (FB)). As the entire execution. proceed- 
ings were without jurisdiction, hence null 
and void, the judgment-debtor could ignore 
the execution including the attachment and 
sale of the property and could object to his' 
dispossession from the property in pursu- 
ance of those proceedings after he was dis- 
possessed. He could file an objection under 
Section 47, Civil Procedure Code within three 
years of the date of his dispossession as 
was held in the case of Ramanna (Supra). 
The judgment-debtor could, therefore, come 
to the court even after an order had been 
passed declaring the decree satisfied. The 
learned counsel for the respondent relied on 
Mohanlal v. Benoy Kishna, AIR 1953 SC 
65 in support of his contention that even if 
the judgment-debtor had to raise an objection 
that the Execution Court had no jurisdiction 
to execute the decree, the failure to raise 
such an objection which goesto the root of 
the matter, precludes him from raising the 
plea of jurisdiction on the principle of cons- 
tructive res judicata after the property had 
been sold to the auction-purchaser who had 
entered into possession. The facts of Mohan 
Lal’s ease AIR 1953 SC 65 (supra) are, how- 
ever, distinguishable from the facts of the 
present case. In the case of Ram Lochan 
AIR 1970 All 544 (supra) Mohan Lal’s case 
was also referred to and distinguished on the 
ground that in Mohan Lal’s case AIR 1953 
SC 65 there was no lack of inherent juris- 
diction. In the present case the Munsif lack- 

in inherent jurisdiction to execute the 
decree by attachment and sale of the 
immovable property. 


5. In the result, the appeal is al- 
lowed with costs, the judgment and order 
passed by the appellate court below are set 
aside and ‘those passed by the trial court are 
restored. 

Appeal allowed. 


AIR 1973 ALLAHABAD 543 (V 60 C 190) 
T. S. MISRA, J. 
Bhupal and others, Appellants v. Mam 
Chand and others, Respondents. 
Second Appeal No. 1509 of 1969, 
D/- 2-4-1973. 


Index Note: — (A) Specific Relief Act 
(1963), Section 20 (4) — Scope — Contract 
enfered info on behalf of minor by natural 
guardian compefent to contract amd for 
benefit of minor — Is enforceable at the in- 
stance of other party. 

Brief Note: — (A) The true test of en- 
forceability of a minor’s contract is not the 
want of mutuality but the competence of 
the guardian, legal necessity or benefit to 
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the minor or his estate. (1856) 6 Moo Ind 
App 393; AIR 1948 PC 95 Referred to. 
(Paras 8 and 9) 
Index Note: — (B) Civil P. C. (1998), 
0.8 R.2 and O. 6, R. 8 — Defendant 
merely denying factum of contract is pre- 
cluded from riising its legality or validity. 
ATR 1954 SC 165, Rel. on, (X-Ref. :— Speci- 
fic Relief Act 1963 S. 9.) (ara 10) 
Cases Referred: Chronological Para 
AIR 1964 All 527 = 1964 All LJ 494, 
Bholanath v. Balbhadra Prasad 
AIR 1954 SC 165 = 1954 SCR 958, 
Kalyanpur lime Works Ltd. v. 


State of Bihar 10 
AIR 1948 PC 95 = 75 Ind App 115, 
Subrahmanyam v. Subba Rao 7 


(1911) Ind App 1 = ILR 39 Cal 232, 

Mir Sarwarjan v. Fakruddin Mohom- 

ed Chowdhury § 
(1903) 30 Ind App 114 = ILR 30 Cal 

539, Mohori Bibi v. Dhurmodas 

Ghose 7 
(1856) 6 Moo Ind App 393, Hunooman- 

persaud Panday v. Mt. Babooee Mun- 

raj _Kunweree 7 


K. C. Agarwal, for Appellants; A. 
Banerji, for Respondent. 

JUDGMENT:— This is an appeal by 
Bhupal, Bishambhar and Kishan Lal defen- 
dants from the decree of the learned Addi- 
tional District Judge, allowing the appeal of 
Mam Chand and dismissing the appeal of 
Sukhey. 

2. The facts giving rise to this appeal 
may briefly be stated as follows. On 20th 
March, 1967, Mahabir as guardian of Mam 
Chand entered into an agreement with 
Sukhey defendant to purchase agricultural 
land for a sum of Rs. 8,000/- and paid a 
sum of Rs. 5,500/- in cash as earnest money. 
It was agreed that the sale deed would be 
got registered within three years and the 
balance of the sale consideration would be 
paid at the time of the registration of the 
document. Sukhey, however, did not exe- 
cute the sale deed; instead he executed a sale 
deed on 7th September, 1968, in respect of 
a portion of that land in favour of the de- 
fendants Nos. 2 to 4 who purchased the said 
land with knowledge and notice of the agree- 
ment of sale which Sukhey had entered into 
with Mam Chand. The plaintiff called upon 
the defendants to execute the sale deed in 
pursuance of the aforesaid agreement but they 
failed to do so hence the plaintiff filed the 
suit for specific performance of the agree- 
ment of sale and in the alternative for the 
refund by Sukhey defendant alone of the 
earnest money of Rs. 5,500/- with pendente 
lite and future interest. The plaintiff had 
also alleged that though the sale deed was to 
be executed within three years possession 
of the Jand was delivered to him by Sukhey 
after entering into the agreement for sale. 

3. The suit was contested by the de- 
fendants on a number of grounds. Sukhey 
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bad alleged that he had asked the plaintiff 
to receive back the sum of Rs. 5,500/- and 
return the agreement of sale. During the 
trial he, however, advanced the plea that the 
sum of Rs. 5,500/- was given to him as loan 
which was to be satisfied out of the yield 
of the land in three years’ time. However, 
it was also pleaded that the land remained in 
the cultivation of Sukhey. The defendants 
Nos. 2 to 4 contended that they were bona 
fide purchasers for value and without notice 
of the agreement of sale. 


4, The Trial Court dismissed the suit 
for specific performance of the agreement but 
decreed the suit for recovery of Rs. 5,500/- 
against Sukhev defendant No. 1. The suit 
was dismissed against defendants Nos. 2 to 4. 
Against that decision Mam Chand plaintiff 
and Sukhey defendant No. 1 preferred sepa- 
rate appeals. The Appellate Court below 
allowed the appeal of the plaintiff Mam 
Chand and decreed the suit for specific per- 
formance of the contract. The appeal filed 
by Sukhey was dismissed. Aggrieved the 
defendants Nos. 2 to 4 have now come to 
this Court in second appeal. 


5. Both the courts have recorded 
a concurrent finding of fact that the posses- 
sion of the agricultural land in question was 
not delivered to the plaintiff at the time of 
the agreement of sale. The trial court, how- 
ever, found that the defendants Nos. 2 to 4 
were bona fide purchasers and the agree- 
ment of sale was void on account of Mam 
Chand being a minor. The appellate court 
below reversed that finding holding that the 
defendants Nos. 2 to 4 were not the bona 
fide purchasers and the agreement -of sale 
was not void. The finding recorded by the 
appellate court below that the defendants 
Nos. 2 to 4 were not bona fide purchasers 
for value and had notice of the agreement 
of sale executed by Sukhey in favour of 
the plaintiff is a finding of fact. It is based 
on appreciation of evidence and there is no 
reason to interfere with the same. The 
learned counsel for the appellants, however, 
urged that the agreement of sale having been 
entered with a minor through his guardian 
was void, hence unenforceable. The learn- 
ed counsel for the appellants argued that the 
transaction of purchase by a minor should 
fall as it suffers from want of mutuality in- 
asmuch as the plaintiff at the time of the 
agreement was a minor and the agreement 
could not have been enforced against him by 
the defendant Sukhey. In support of his con- 
tention the learned counsel placed reliance on 
the decision of the Privy Council in the case 
of Mir Sarwarjan v. Fakhruddin Mahomed, 
ILR 39 Cal 232 and on the decision in the 
case of Bholanath v. Balbhadra Pd., 1964 All 
LJ 494 = (AIR 1964 All 527). ïn the case 
ee Sarwarjan (supra) the Privy Council 
eld: 

“It is not within the competence, either 
of the manager of the minor’s estate or of 
the guardian of the minor, to bind the minor 
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or the minor’s estate by a contract for the 
purchase of the immovable property, that as 
the minor was not bound by the contract, 
there was no mutuality; and that consequent- 
ly he could not obtain specific performance 
of such a contract.” 


6. Relying on this decision of the 
Privy Council this Court in Bholanath’s case 
supra held that even assuming that the defen- 
dant was of sound mind when he made the 
agreement, it could not be enforced against 
him as it suffered from want of mutuality. 
The defendant in that case was found by 
the first appellate court to be not of sound 
mind when he executed the agreement. The 
plaintiff of that suit at the time of that agree- 
ment was also a minor. On these facts it 
was held that the agreement could not have 
been enforced against the plaintiff minor by 
the defendant as there was want of mutuality 
in the transaction. 


7. The position of a guardian of a 
minor under Hindu Law was considered by 
the Privy Council in Hunoomanpersaud Pan- 
dey v. Mt. Babooee Munrai Kunweree, 1856- 
6 Moo Ind App 393 wherein it was observ- 
ed that the acts of the Ranee cannot be 
reasonably viewed otherwise than as acts 
done on behalf of another, whatever descrip- 
tion she gave to herself, or others, gave to 
her. This view was reiterated by the Privy 
Council in the case of Subrahmanyam v. 
Subba Rao, AIR 1948 PC 95. Quoting certain 
passages from Pollock and Mulla’s Indian 
Contract and Specific Relief Act, 7th Edn. 
their Lordships of the Privy Council held:— 
.. “Thus the act of the mother and guar- 
dian in entering into the contract of sale in 
the present case was an act done on behalf 
of the minor appellant. The position of the 
minor under such a contract is discussed in 
the following passage, with which their Lord- 
ships agree, in Pollock and Mulla’s Indian 
Contract and Specific Relief Acts Edn. 7, 
page 70: 

“A minors agreement being now decid- 
ed to be void, it is clear that there is no 
agreement to be specifically- enforced; and it 
is unnecessary to refer to former decisions 
and distinctions, following English authori- 
ties which were applicable only on the view 
now overruled by the Privy Council.” 


The learned authors are here referring to 
the decision in (1903) 30 Ind App 114 al- 
ready cited. They continue: 

“It is however, different with regard to 
contracts entered into on behalf of a minor 
by his guardian or by a manager of his estate. 
In such a case it has been held by the High 
Courts of India, in cases which arose subse- 
quent to the governing decision of the Privy 
Council, that the contract can be specifically 
enforced by or against the minor, if the con- 
tract is one which it is within the compe- 
tence of the guardian to enter into on his 
behalf so as to bind him by it, and, further, 
if it is for the benefit of the minor. But if 
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either of these two conditions is wanting, the 
contract cannot be specifically enforced at 
all.” 


8 In the case of Mir Sarwarjau 
(supra) the contract which was sought to be 
specifically enforced was entered into by a 
manager of Mahomedan minor who admit- 
tedly had no power to bind the estate of the 
minor or the minor by a contract for the 
purchase of immovable property. The posi- 
tion, however, would be different in regard 
to a contract entered into on behalf of the 
minor by his guardian who under the Hindu 
Law was competent to enter into such an 
agreement. In such a case the contract can 
be enforced by or against the minor if the 
contract is one which it is within the com- 
petence of the guardian of the minor to enter 
into on his behalf so as to bind him by it, 
and further, it is for the benefit of the 
minor. This is what was held by the Privy 
Council in the subsequent case of Subrahman- 
yan (supra). The latter decision of the Privy 
Council in Subrahmanyan’s case must be 
taken to have overruled all decisions made 
on the basis of Mir Sarwarjan’s case. The 
doctrine of mutuality has, however, lost its 
vigour because of the provisions of sub-sec~ 
tion (4) of Section 20 of the Specific Relief 
Act, 1963, which provides that the court shall 
not refuse to any party specific performance 
of a contract merely on the ground that the 
contract is not enforceable at the instance of 
the other party. The true test, therefore, for 
the validity and enforceability of a contract 
by a minor’s guardian is not the existence of 
mutuality but the competence of the guar- 
dian and legal necessity or benefit to the 
minor or his estate. If a contract by a com- 
petent guardian of a Hindu minor for sale 
or purchase is for necessity or for the benefit 
of the minor it would be valid and enforce- 
able. The court would, however, not be dep- 
rived of its discretionary power to refuse to 
enforce the agreement if the supervening cir- 
cumstances affect the interests of the minor 
and the circumstances are changed to his 
detriment at the time the contract is sought 
to be enforced. It appears that in Bholanath’s 
case 1964 All LJ 494 = (AIR 1964 AIl 527) 
(supra) the later decision of the Privy Coun- 
cil in Subrahmanyan’s case (supra) was not 
brought to the notice of the court. The 
agreement of sale in that case was entered 
into on 4th March, 1948, and the suit was 
filed in 1951 much before the enforcement 
of the Specific Relief Act of 1963. In the 
present case the agreement of sale was enter- 
ed into on 20th March, 1967, and the suit for 
specific performance thereof was filed in 
1968. The Specific Relief Act, 1963 came in- 
to force on Ist March 1964. Hence the pro- 
visions of the Specific Relief Act, 1963 were 
clearly applicable to the said agreement of 
sale. That being so, in view of the provisions 
of sub-section (4) of Section 20 of the Speci- 
fic Relief Act, 1963 the specific performance 
of the agreement cannot be refused merely 
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on the ground that the contract is not en- 
forceable at the instance of the other party. 

9. In the present case the agreement 
for sale was made on behalf of the minor 
by his father Mahabir Singh who admittedly 
was the natural guardian of his minor son. 
The agreement was, therefore, made by a 
competent person on behalf of the ‘minor. 
The contract was, therefore, binding upon the 
minor from the time when it was executed. 
The learned counsel for the appellant urged 
that in the transaction in question the minor 
was not a party but his guardian was a 
party. He argued that there is a distinction 
between a contract between two competent 
persons and a contract between a minor 
through his guardian and an. other person 
who was competent to enter into the con- 
tract. In the latter case, it was submitted that 
the minor was a stranger to the contract 
because he did not directly act in the con- 
tract but he acted through the guardian. 
There is little substance in this contention. 
The word ‘transferor’ in Section 53-A of the 
Transfer of Property Act refers to the per- 
son who, contracts to transfer for considera- 
tion any immovable property by writing 
signed by him or on his behalf. The act of 
the guardian in entering into the contract of 
sale was an act done on behalf of the minor 
and in such a case the minor would be 
bound by the contract if the contract was 
found to be for his benefit. 


10. The learned counsel for the ap- 
pellant then argued that it should have been 
pleaded by the plaintiff that the contract 
was entered into by a competent person on 
behalf of the minor and that was for the 
benefit of the minor and in the absence of 
such a pleading the contract was not en- 
forceable. I find little force in this conten- 
tion as well. Section 9 of the Specific Relief 
Act, 1963 postulates that in a suit for specific 
performance of a contract the defendant may 
plead any ground which may be available to 
him under any law relating to contract such 
as absence of a concluded contract, coercion, 
mis-representation or want of authority to 
enter into the contract etc. The appellate 
Court below has observed that it was not 
disputed that the alleged agreement of sale 
would definitely be in the interest of the 
minor, who had entered into the contract 
through his natural guardian. The minor 
had also not disowned the contract. The suit 
was filed describing Mam Chand as a minor, 
The first appeal was, however, filed by Mam 
Chand not through his guardian. It was not 
contended before the appellate Court below 
that the first appeal was not maintainable 
inasmuch as it was not filed through the 
guardian. It, therefore, indicates that Mam 
Chand had by the time of the filing of the 
first appeal become major and, therefore, 
chose to file the appeal without his guardian. 
He, on attaining majority, did not elect to 
abandon the action which had been com- 
menced on his behalf through his guardian. 
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On the contrary he elected to continue the 
proceedings by filing the appeal. Mam Chand 
has also been impleaded in the second ap-' 
peal not through his guardian. He is Te- 
presented by a counsel in the appeal and has 
contested the appeal. The defendant had 
not pleaded any grounds in the written state- 
ment challenging the enforceability of the - 
contract in question. Rule 8 of Order 6 
of the Code of Civil Procedure lays down 
that where a contract is alleged in any plead- 
ing, a bare denial of the same by the op- 
posite party shall be construed only as a 
denial in fact of the express contract alleged 
or of the matters of fact from which the 
same may be implied and not as a denial 
of the legality or sufficiency in law of such 
contract. Rule 2 of Order 8 requires that 
the defendant must raise by his pleadings all 
matters which show the suit not to be main- 
tainable, or that the transaction was either 
void or voidable in point of law, and all 
such grounds of defence as, if not raised, 
would be likely to take the opposite party 
by surprise, or would raise issues of fact not 
arising out of the plaint, as for instance, 
fraud, limitation, release, payment, perfor- 
mance, or facts showing illegality. These 
provisions leave no doubt that the party 
denying merely the factum of the contract and 
not alleging its unenforceability in law must 
be held bound by the pleadings and be pre- 
cluded from raising the legality or validity of 
the contract. (See Kalyanpur Lime Works 
v. State-of Bihar, ATR 1954 SC 165). As 
indicated above the defendants in the present 
case did not plead the grounds challenging 
the enforceability in law of the said con- 
tract. It is, therefore, not open to them at 
this stage to contend that as the plaintiff 
had not specifically pleaded that the contract 
was for the benefit of the minor the contract 
is unenforceable. 

i 


14. No other point was urged. 
12, In the result, the appeal fails and 


is dismissed with costs, The defendants Nos. 
2 to 4 appellants are also directed to join 
Sukhey defendant in executing the sale deed 
in favour of the plaintiff. The stamp and 
registration charges pertaining to the sale 
deed shall be borne by the plaintiff. If the 
defendants fail to execute the sale deed in 
favour of the plaintiff within two months 
hereof the plaintiff shall be entitled to have 
the sale deed executed and registerd through 
Court in accordance with law. 


Appeal dismissed, 
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Rai Ranjeet Singh and others, Ap~ 
plicants v. Bind Bahadur Singh, Opposite 
Party, 

Civil Revn. No. 612 of 1971. D/- 
9-3-1973, against decree passed by Dist. 
J.. Jaunpur, D/- 16-4-1971. 

Index Note:— (A) Civil P. C. (1908). 
0. 1, R. 10 — Suit on pro-note — Holder 
can sue in his personal capacity or as 
a Karta of joint Hindu family — Other 
coparceners are not necessary parties: 
(Negotiable Instruments Act (1881), Sec- 
tion 78). 

Brief Note:— (A) The courts permit 
impleading the coparceners to ensure 
that the decree passed is binding on all 
the coparceners, This is done to avoid 
unnecessary litigation ‘but considering 
that under the Negotiable Instruments 
Act payment made to holder of the pro- 
note completely discharges the liability, 
the other coparceners cannot be asked to 
be impleaded as necessary parties either 
by the plaintiff or by the defendant. 

(Paras 7, 9) 

Index Note:— (B) Civil P. C. (1908), 
0. 7, R. 10 — Return of plaint fOr pre- 
sentation to proper’ court — Whether 
plaintiff would be entitled to benefit of 
Section 14 of Limitation Act. 1963, is not 
for the Court returning the plaint to 


decide. (Para 11) 

Dhananjai Pd. and G. P. Dixit, for 
Applicants; R. S. Dubay. for Opposite 
Party. 


ORDER :— This is a plaintiffs’ revi- 
sion under Section 115. C.P.C, arising 
out of a suit instituted by Rei Ranjeet 
Singh, his son Surya Nath Singh and 
the latter’s minor sons Ashok Kumar 
and Pradeep Kumar, for the recovery 
of the amount advanced to the defen- 
dant Bind Bahadur Singh. under a pro- 
mote and receipt dated September 14, 
1965. executed by the defendant in 
favour of Rai Ranjeet Singh alone. The 
amount claimed in the suit included 
Rs, 225/- towards principal and Rs. 67/- 
by way of interest. The plaintiffs’ case 
was that Rai Ranjeet Singh was the 
Karta of the joint Hindu family which 
included his sons and grandsons and be- 
cause the two grandsons were minors, 
the suit was not cognizable by the Nyaya 
Panchayat and hence was instituted in 
the Court of the Judge Small Cause, 
Jaunpur. i 

2, The Judge Small Cause Court 
repelled the contention that the suit was 
within the exclusive jurisdiction of the 
Nyaya Panchayat and accepting the 
plaintiffs’ case, decreed the suit in full 
though clarified that the decree shall not 
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be capable of execution unless ap- 
plied for by plaintiff No. 1 alone or 
along with the other plaintiffs. 

3 Thereafter the defendant pre- 
ferred @ revision before the District 
Judge which was allowed on the ground 
that the minor plaintiffs had been im- 
pleaded to oust the jurisdiction of the 
Nyaya Panchayat. The learned District 
Judge treated this as a fraud played on 
the Court, and, therefore, instead of 
Teturning the plaint for presentation to 
a proper court, dismissed the suit with 
costs. 

4, Section 78 of the Negotiable 
Instruments Act 1881, lays down to whom 
payment shall be made, The present is 
not a case where the amount of the 
pronote was payable to the bearer. nor 
was the pronote endorsed in blank. 
Consequently, the pronote could not 
stand discharged unless the payment was 
made to the holder thereof, i.e.. to Rai 
Ranjeet Singh, plaintiff No. 1. 

5. Section 78 does not preseribe 
who shall be the parties to the suit and 
whether any person, other than the 
holder of the pronote can sue for the 
recovery of the amount. It is a different 
thing that by implication the courts 
may insist that the holder of the instru- 
ment shall also be impleaded in the suit 
as a co-plaintiff or as the pro forma de- 
fendant, to ensure that the decree pass- 
ed is also binding on the holder of the 
pronote and he may not claim the 
amount all over again from the debtor. 
Once the holder of the pronote is a 
party to the suit he shall be bound by 
the decree and cannot claim the amount 
of the pronote all over again. In the 
instant case. the holder of the pronote, 
namely, the plaintiff No, 1 had institut- 
ed the suit along with the other co- 
parceners of the joint Hindu family. 
Any decree passed would have been in 
his favour also, 


6. In case all the coparceners 
were major, the controversy as to whe- 
ther the co-plaintiffs, had been implead- 
ed unnecessarily would have been a 
technical one not requiring any adjudi- 
cation by the courts of law. considering 
that in either case the present suit 
would have been within the exclusive 
jurisdiction of the Nyaya Panchayat. It 
fs on account of plaintiffs Nos, 3 and 4 
being minors that the jurisdiction of the 
Nyaya Panchayat was ousted and the 
remedy was sought for in the Civil 
Court in the present case, before Judge 
Small Cause, 

7. The holder of a pronote can 
sue for the recovery of the amount irres- 
pective of whether he had advanced the 
money in his personal capacity or as| 
Karta of the joint Hindu family. Con- 








548 All, 


sequently, the other coparceners of the 
joint Hindu family are not necessary 
parties to the suit, The question, how~ 
ever, remains whether they can be re- 
garded as proper parties to be implead- 
ed in the suit either as co-plaintifis or 
as pro forma defendants, 

8. There is nothing on the re~ 
cord to show that the interest of the 
Karta of the joint Hindu family was ad=- 
verse to that of the minor coparceners, 
nor could there be any occasion for the 
minors to challenge the action taken by 
plaintiff No. 1 as Karta of the family 
for the recovery of the amount advanc-~ 
ed by him. 

9. The courts of law permit im~ 
pleading the coparceners in the suit to 
ensure that the decree passed is bind~ 
ing on all the coparceners. This is done 
at the instance of the plaintiff at the 
instance of the defendant, to avoid un- 
necessary litigation and to make it clear 
that the decree being passed against the 
Karta of the family, is effective against 
all the coparceners of the family, Con 
sidering that under the provisions of 
the Negotiable Instruments Act pay- 
ment made to plaintiff No. 1 as holder 
of the pronote completely discharged the 
liability, neither the defendant nor the 
plaintiff could pray for impleading the 
lother coparceners in the suit. 


10. From whatever aspect the 
matter is looked into, it must be held 
that the coparceners, namely, plaintiffs 
Nos. 2 to 4, were neither necessary nor 
proper parties to the suit. It was not 
necessary for plaintiff No. 1 to implead 
them as co-plaintiffs, Plaintiff No. 1 
clearly impleaded plaintiffs Nos, 2 to 4 
to oust the Nyaya Panchayat of its 
jurisdiction. This could not be allowed. 
No party has the right to determine the 
forum nor can jurisdiction be conferred 
by consent on a court other than one 
prescribed under some enactment. In the 
circumstances the suit must be held to 
have been within the exclusive jurisdic- 
tion of the Nyaya Panchayat, not cogniz« 
able by the Civil Court including the 
Court of Judge Small Causes. Ordinarily, 
such a plaint is returned for presentation 
to a competent court. 


11. The learned District Judge 
was moved by the fact that plaintiff 
No. 1 had unnecessarily impleaded the 
other coparceners to oust the jurisdiction 
of the Nyaya Panchayat, He treated this 
as a fraud played on the Court. Whether 
the plaintiff was entitled to the benefit 
of Section 14 of the Limitation Act, is 
mot to be decided by the Court directing 
the return of the plaint. Such a ques- 
tion, if raised and permissible under 
the law, can be raised before the court 
before whom the plaint is represented. 
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Courts of law do not attempt to fetter 
the discretion of other courts or tribu- 
nals. The District Judge was, therefore, 
not well advised to express the opinioni 
that a fraud had been played on the 
courts. The proper thing would have 
been to leave the question open and to 
simply order that the plaint shall be 
returned for presentation to a comper 
tent court. 


12. The revision is hereby allow 
ed and the order of the District Judge 
in revision and also the decree of the 
Judge Small Cause Court are set aside. 
It is further ordered that the plaint 
shall be returned for presentation to 2 
proper court. Costs of all the courts easy 
as no one has put in appearance from 
the side of the defendant. 

Revision allowed. 
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N. D. OJHA, J. 
Kashi Nath Bhatt and others, Appli« 


cants v. Atma Ram and others, Respons 
dents. 


Civil Revn, Nos, 510 and 616 of 1971 
D/- 7-3-1973, against judgment and order 
of Tej Shankar, City Munsiff, Varanasi, 
D/- 5-4-1971. 

Index Note:— (A) Partition Act 
(1893), Section 4 — Defendants transfer- 
ring portion of land appurtenant to 
dwelling house after passing of prelimi- 
nary decree — Defendants are still en- 
titled to buy off plaintiff-purchaser’s 
share under. 


Brief Note:— (A) The principle 
underlying provisions of Section 4 is that 
members of a family to which a house 
belonged should have an opportunity of 
buying off the stranger-plaintiff who has 
become a co-sharer in the house. AIR 
1939 All 313 and AIR 1948 All 142, Fol- 
lowed. (Paras 3, 4 & 5) 


Index Note:— (B) Partition Act 
(1893), Section 4 — “In such manner as it 
thinks fit” — Interpretation of — Princi- 
ples for fixing valuation of plaintiffs 
share discussed — Plaintiff is normally 
entitled to valuation existing on the date 
of final decree — Case law discussed. 

(Paras 7,8,9 & 11) 


Cases Referred: Chronological 
AIR 1963 Orissa 40 = 28 Cut LT 
300, Bhikari Behera v. Dharma- 
nanda Natia vi 
(1956) 60 Cal WN 829 = ILR (1957) 
3 Cal 245, Subal Chandra v. 
Gostha Behari Das T$ 
AIR 1948 All 142 = 1947 All LJ 
209, Salim Ullah v. Faqir Ullah 3 
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AIR 1939 All 313 = 1939 All LJ 

166, Dwarka Das v. Godhna 3 
AIR 1930 All 509 = 1930 All LJ 

1087, Brijmohan Lal v. Mt, Mah~ 


buban Lt 
AIR 1917 All 2 = (1917) 15 All LJ 

677, Ilias Ahmad v. Bulagi 

Chand 4,10 


Sidheshwari Pd., for Applicants; R. B. 
Singh, for Respondents. 

ORDER :— Atma Ram filed a suit for 
partition of a dwelling house and land 
appurtenant thereto on November 1, 1950. 
He claimed one third share being a pur- 
chaser from the co-sharer of that share. 
The suit was contested, inter alia on the 
ground that the defendants were the 
owners of the remaining two third share 
and were entitled to the benefit of Sec- 
tion 4 of the Partition Act, 1893 (Act 4 of 
1893). The suit was decreed in June 
1959. It appears that the benefit of Sec- 
tion 4 of the Partition Act was not given 
to the defendants. On appeal filed by 
them that benefit was given by the ap- 
pellate Court on April 16. 1960. The de- 
cree passed on April 16, 1960 contained 
a direction to the effect that the valua- 
tion of the plaintiffs share which is one 
third in the property in suit be deter- 
mined while preparing such final decree. 
Atma Ram filed a second appeal in this 
Court which was dismissed on October 
17, 1966. A review petition filed by him 
was dismissed on August 22, 1968. There- 
after, in proceeding which were initiated 
for prepartion of the final decree an ap- 
plication was made by the plaintiff Atma 
Ram wherein it was stated that in view 
of the fact that the defendants had sub- 


sequent to the passing of the preliminary 


decree sold away portions of the land 
appurtenant to the house to strangers 
they were consequently not entitled to 
the benefit of S. 4 of the Partition Act. It 
was also asserted in the said application 
that in case the defendants were still 
held entitled to the benefit of Section 4 
aforesaid the value of the plaintiff’s share 
should be determined in accordance with 


the market value of the property sought - 


to be partitioned as it existed on the date 
of the preparation of the final decree in- 
asmuch as the prices had considerably 
gone up during the last about 20 years, 
that is since the institution of the suit. 
The trial Court decided this application 
by its judgment dated April 5, 1971. It 
repelled the contention of the plaintiff 
that the defendants were not entitled to 
the benefit of Section 4 on account of 
their having sold portions of the land ap- 
purtenant to the dwelling house. It, 
however, upheld the plaintiffs claim that 
the value of his share should be deter- 
mined on the basis of the market value 
of the property in dispute as it existed 
on the date of the preparation of the 
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final decree. Both the parties have at=- 
tacked the said judgment the defendants 
by filing Civil Revision No. 510 of 1972 
and the plaintiff by filing Civil Revision 
No. 616 of 1971. Both these revisions 
have been heard together. 

2. Section 4 of the Partition Act 
reads: 

“4, Partition suit by transferee of 
share in dwelling house :— 

Where a share of a dwelling house 
belonging to an undivided family has 
been transferred to a person who is not 
a member of such family and such trans- 
feree sues for partition, the Court shall, 
if any member of the family being a 
share-holder shall undertake to buy the 
share of such transferee make the valua~ 
tion of such share in such manner as it 

s fit and direct the sale of such 
share to such share-holder, and may give 
all necessary and proper directions in 
that behalf. (2) If in any case described 
in sub-section (1) two or more members 
of the family being such share-holders 
severally undertake to buy such share, 
the Court shall follow the procedure 
prescribed by sub-section (2) of the last 
foregoing section.” 

Sub-section (2) of the last foregoing 
section, namely, of Section 3 reads: 

“2. If two or more share-holders 
severally apply for leave to buy as pro- 
vided in sub-section (1). the Court shall 
order a sale of the share or shares to 
the share-holder who offers to pay the 
highest price above the valuation made 
by the Court”. 

3. The principle underlying the 
provisions of S, 4 is that the members ofa 
family to which a house belonged should 
have an opportunity of buying off 
the stranger who has become a co-sharer 
in the house. See Lala Dwarka Das v. 
Godhana, AIR 1939 All 313 and Salim 
Ullah v. Fagir Ullah, AIR 1948 All 149, 
_ 4 While interpreting the provi- 
sions of Section 4 it has to be kept in 
view, as has been observed by a Bench 
of this Court in Iliyas Ahmad v. Bulaai 
Chand, (1917) 15 All LJ 677 = (AIR 
1917 All 2) that even though this section 
was enacted for the benefit of the defen~ 
dants, in a partition suit it is equally true 
that it involved a statutory interference 
with the legal rights of the plaintiff and 
it is not unreasonable it should be strict- 
ly construed so as-to limit that interfer- 
ence. In order to claim the benefit of 
Section 4 the defendants are under an 
obligation to pay to the plaintiff such 
value for his share as may be determin- 
ed by the Court. It is in this background 


‘that the respective contentions made by 


counsel for the parties have to be cone 
sidered, 


In so far as the plaintiff's claim 


5. 
that the defendants are no longer en» 


To 
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titled to the benefit of Section 4, on ac- 
count of their having sold away portions 
of the land appurtenant to the dwelling 
house is concerned, I am clearly of the 
opinion, that on the plaintiff's own al- 
Jegations made in the affidavit filed by 
him on December 5, 1970, the defendants 
cannot be denied the said benefit. It was 
stated therein that the property sought 
to be partitioned was bounded by walls 
on all the four sides had an area of one 
and a half Bighas and had a building and 
pucca well over one biswa land. It is 
thus apparent that the dwelling house 
stands constructed only over one biswa 
of the land in dispute, the total area of 
which is one and a half Bighas. Keep- 
ing in view the principle of Section 4, 
las pointed out above, it cannot be said 
that the defendants have ceased to be 
entitled to the benefit conferred on them 
by the said section simply because they 
have transferred a portion of the land 
appurtenant to the dwelling house. It is 
mot the plaintiff's case that any portion 
of the dwelling-house itself has been 
transferred to a stranger. Consequently, 
even though the plaintiff may be en~ 
titled to have the equities adjusted re~ 
sulting from the conduct of the defen~ 
dants in selling away portions of the land 
appurtenant to the dwelling house after 
the passing of the preliminary decree the 
defendants cannot be denied the benefit 
of Section 4 of the Partition Act. The 
revision filed by the plaintiff has, there- 
fore, no substance. 


6. Having heard learned counsel 
for the parties at some length I am of 
the opinion that even the defendants’ 
revision has no substance. Learned 
counsel for the defendants argued that 
on a plain reading of Section 4 it was 
apparent that the valuation of the share 
of the plaintiff was to be made on the 
basis of the market value of the property 
as it existed on the date of the institu- 
tion of the suit and not on the date of 
the preparation of the final decree. He 
emphasised upon the use of the present 
tense in the phrase “and such transferee 
sues for partition” and on the phrase 
shall ......... make the valua- 


T. He also placed reliance on Bhi-« 
kari Behari v. Dharmananda Natia, 
1963 Orissa 40. 


I find nothing in Section 4 from 
which it may be possible to draw an in- 
ference that the section restricts the 
direction of the Court to fix the value of 
the plaintiff's share with the reference to 
the date of the institution of the suit. In 
fact the section does not speak of any 
date which is to be taken into considera~ 
tion for fixing the valuation. The em- 
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phasis, on the other hand, which has been 
placed in S. 4, is on the fixation of a fair 
value of the plaintiff's share for which 
the defendant is to buy out the plain- 
tiff's interest in the property sought to 
be partitioned. This would be apparent 
from the use of the words ‘in such 
manner as it thinks fit. Counsel for the 
defendants submitted that these words 
refer only to the procedure of fixing the 
valuation, On this interpretation the 
aforesaid words become almost redundant 
for even if these words were not there 
and the section had only provided that 
the Court shall make a valuation of the 
plaintiff's share and direct the sale of 
such share to the share-holder under- 
taking to buy the share of the plaintiff, 
the Court would still have the jurisdic- 
tion to take recourse to every permis- 
sible procedure for fixing the valuation 
of the plaintiff's share. It is, therefore, 
clear that the emphasis which has been 
put by the Legislature is not on the pro- 
cedure of fixing the value of the plain- 
tiffs share eg. getting the property 
evaluated by a Commissioner or taking 
evidence by way of exemplars ete. The 
emphasis clearly is on the overall cir- 
cumstances which in the judicial discre- 
tion of the Court, have to be kept in 
view while fixing the valuation. The 
purpose of Section 4 is only to safeguard 
the defendants from a stranger being 
forced upon them into their dwelling- 
house, and not to provide either party 
va an opportunity of unjust enrich- 
ment. 


8. Following may be cited as a 
few among various circumstances which 
may be, in the ends of justice and to 


‘give to the plaintiff a fair price of his 


share, necessary to be taken into con- 
sideration while fixing the valuation of 
his share: 


(1) If the provisions of Section 4 do 
mot apply the plaintiff will be given a 
specific portion in the dwelling-house 
sought to be partitioned after a final de- 
cree has been passed, and consequently 


- if the market value of the said house 


has gone up between the dates of the 
institution of the suit and passing of the 
final decree, the plaintiff on getting an 
actual share in the house will get the 
benefit of its valuation as it stands on the 
date of the final decree. 


(2) The final decision fn the suit for 
partition may have been inordinately de- 
layed on account of the defendant’s own 
conduct with the result that he succeed- 
ed to remain in exclusive enjoyment of 
the entire dwelling-house including the 
share of the plaintiff during the pen- 
dency of the suit and during this period 
there was considerable rise in the price}. 
of the house. 
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(3) Even if the conduct of the defen- 

dant is not blameworthy there may be 
other unforeseen circumstances which may 
have the effect of a sudden rise in the 
value of the dwelling-house. For ex~ 
ample, the dwelling-house may be situat- 
ed in a village on the date of the suit. 
Soon thereafter and long before the pre- 
paration in the said village with the re- 
sult that the market value of the dwel- 
ling house goes up hundred times. 
If the case falls within one of the afore- 
said categories, or in any other similar 
category it would be inequitable to fix 
the valuation of the plaintiff's share with 
reference to its market-value on the 
date of the suit. 


9. There may be cases, however, 
where different considerations may arise. 
Suppose just after receiving summons of 
a suit for partition of a house which is 
admittedly a dwelling house to which the 
provisions of Section 4 are attracted, the 
defendant deposits in cash the price re~ 
presenting the plaintiff's share, accepting 
the valuation made by the plaintiff him- 
self of his share in the plaint and prays 
for the benefit of Section 4. A decree lis 
passed but the plaintiff does not abide 
by it and prolongs the litigation by filing 
unsuccessful appeals or taking recourse 
to frivolous proceedings. The money 
remains in deposit and during the pen- 
dency of the litigation the defendant has 
to further spend considerable amount on 
maintenance of the house or even makes 
improvements; it may ‘become neces- 
sary to adjust the equities without doing 
which it may be inequitable to the defen- 
dant to straightway force him to pay 
higher price, while which may be pre- 
wailing, say after 20 years. Likewise, if 
after the suit has been instituted and the 
defendant has claimed the benefit of Sec- 
tion 4 at the earliest opportunity the 
dwelling-house which may be of a very 
high valuation is substantially destroyed 
by vis major and the defendant still in~ 
sists upon the benefit of Section 4 being 
given to him in regard to the small por- 
tion which survives the destruction it will 
be inequitable to the defendant to force 
him to pay the price of the plaintiffs 
share as it existed on the date of the suit. 
If a substantial portion of the building 
has been destroyed by vis major and not 
because of any fault of the defendant who 
is in possession, it is but expedient that 
all the co-sharers should bear the brunt 
of the destruction in proportion to their 
share. . 

10. As held by a Division Bench 
of this Court in the case of Ilias Ahmad, 
(1917) 15 All LJ 677 = (AIR 1917 Ali 2) 
(supra) since Section 4 involves statutory 
interference with the legal rights of the 
plaintiff it is reasonable that it should 
be strictly construed so as to limit thaf 
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interference, In the case of Bhikari 
Behera (supra) relied upon by the counsel 
for the defendants the suit for partition 
had been filed long after the plaintiff had 
purchased a share in the dwelling house. 
The defendants were emphasising that 
the valuation of the plaintiffs share 
should be fixed on the basis of the sale 
deed in his favour. It was while repel- 
ling this contention that it was held that 
Section 4 referred to the market value 
as prevailing on the date of the suit and 
not on the date of the sale. In the said 
case the question as to whether the price 
should be fixed on the basis of the mar- 
ket value as prevailing on the date of 
the suit or on the basis of the market 
value as prevailing on the date of the 
passing of the final decree had not fallen 
for consideration and, therefore, the said 
decision is not of much assistance for 
deciding the controversy raised in the 
present case. 


11. In Subal Chand v. Gostha 
Behari Das, (1956) 60 Cal WN 829 it was 
held that the sale by the stranger to the 
co-sharer being in the nature of a forced 
sale the valuation has to be fixed with 
great care and caution so as not to cause 
any hardship to the parties. This dictum 
was approved even in the case of Bhikari 
Behera, AIR 1963 Orissa 40 (supra) relied 
upon by the learned counsel for the 
defendants. In Brij Mohan Lal v. Mt. 
Mahbuban, AIR 1930 Ali 509 a Bench of 
this Court held that if a member of an 
undivided family who was a share-holder 
in the dwelling-house sought to be parti~ 
tioned undertakes to pay the plaintiffs 
share it is necessary for a Court to value 
the share, the valuation to be decided in 
any manner that the Court thinks fit. It 
is one of the settled principles of law 
that in a suit for partition equities have 
to be adjusted at the time of the prepa- 
ration of the final decree and in my opin- 
ion therefore the clear import of the 
words “make a valuation of such share 
in such manner as it thinks fit” in Sec- 
tion 4 is that at the time of preparation 
of the final decree when the equities are 
to be adjusted, the value of the plain- 
tiffs share has to be fixed and while fix- 
ing the valuation the Court has to take 
into consideration the circumstances of 
each case, the conduct of the parties and 
other relevant factors which may be 
necessary in order to fix the valuation 
of the plaintiff's share for which he may: 
be forced to sell his share to the defen- 
dants. Nothing has been brought to my 
notice which may disentitle the plain- 
tiff to claim that the valuation of his 
share should be fixed with reference to 
the market value of the property as it 
existed on the date of the preparation 
of the final decree. 
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2. In the result I find no force 
in the defendants’ revision too, 


13. Both the revisions are, there~ 
fore, dismissed. The parties will bear 
their own costs in each revision. 


Revisions dismissed. 
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Chamba Singh, Petitioner v. State of 
U, P. and others. Opposite Parties. 
Civil Misc. Writ Nos. 3616. 3610 to 
aot and 3617 to 3621 of 1971, D/- 20-2- 


Index Note:— (A) Constitution of 
India, Article 226 — When necessary, 
even condcnation of delay under Sec- 
tion 5, Limitation Act can be quashed 
under — (X-Ref:— Section 5, Limita- 
tion Act, 1963 and U. P. Imposition of 
ET of Land Holdings Act (1 of 1961), 

. 9 (2).) 


Brief Note :— (A) State failed to file 
objections within time prescribed by Sec- 
tion 9 (2) of the U. P. Imposition of Ceil- 
ing of Land Holdings Act and the Deputy 
Director of Consolidation confirmed the 
delay condoned by the Consolidation Offi- 
cer on the ground that the stakes of the 
State were considerable and the peti- 
tioner would suffer no inconvenience by 
condonation of delay since delay was of 
only three months. It was contended 
before the High Court that. since only 
the application under Section 5 of the 
Limitation Act had been allowed this 
was not a fit case for interference under 
Article 226, 


Held: That the rule that Courts are 
normally loath to interfere with orders 
condoning delay was not inflexible. That 
stakes of a party, State or anyone else, 
are high is a totally irrelevant matter for 
deciding whether sufficient cause has been 
shown for condoning the delay. The 
reason of no inconvenience is also irrele- 
vant apart from the fact that when no 
objections were filed within time peti- 
tioners became entitled to the confirma- 
tion of record prepared under Sections 8 
and 8-A of the Act. The reopening of 
the matter would definitely prejudice 
their interest. Condonation of delay based 
on utterly extraneous considerations, 
cannot be sustained and deserved to be 
quashed. (Paras 6 and 7): 


Index Note:— (B) U. P. Imposition 
of Ceiling of Land Holdings Act (1 of 
1961), Sections 8 and 8-A — Right to 
confirmation of records prepared under — 
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Matures when no objections thereto arë 
filed within time prescribed by S. 9 (2). 
(Para 7) 

Index Note:— (C) Constitution of 
India, Article 226 — Bias can be patent 
from the manner in which quasi-judicial 
authority conducts the case. 

Brief Note:— (C) Consolidation Offi- 
cer deciding a case under Section 9 of the 
U. P. Imposition of Ceiling of Land Hold- 
ings Act took up cudgels on behalf of 
one of the parties i.e. State and sent 
notice to the Additional Collector under 
Section 9 of the Act asking him to file 
objections if any, an act which was not 
part of his duty but that of the Assistant 
Consolidation Officer; and then while 
condoning delay in filing objections by 
the State he expressed that the delay 
caused by the State might have been due 
to machinations of the tenure holders 
concerned and if the Government thought 
fit the matter be enquired into. 


Held: Bias in law was clearly at- 
fributable to the Consolidation Officer 
and he had disqualified himself from de- 
ciding the case and thus his decision 
could not be sustained. AIR 1957 SC 425, 
Followed. (Paras 3 and 6): 


Cases Referred: Chronological Paras 
AIR 1957 SC 425 = 1957 SCR 575, 


Manak Lal v. Dr. Prem Chand 
Singhvi 

AIR 1956 All 715, Bhusan Saran 
v. Onkar Singh 


P. K. Misra, B. N. Asthana and D, C. 
Saxena, for Petitioner; Standing Counsel 
and D, P. Agarwal, for Opposite Parties. 


ORDER :— The points raised in this 
petition and in the other connected peti- 
tions are the same. They are being dis- 
posed of by a common judgment. 


2. The dispute relates to a land 
situate in village Dhimarpur, Tehsil 
Powayan, District Shahjahanpur. It ap- 
pears that the land was recorded some- 
time back in the name of Satya Jeet 
Singh and Padamjeet Singh. Proceed~ 
ings under the U. P. Imposition of Ceil- 
ing of Land Holdings Act took place and 
the land was declared as surplus. There- 
after the petitioner in the present peti- 
tion filed objections under Section 14 of 
the Act. claiming rights in the surplus 
land. These petitions were dismissed by 
the prescribed authority as also by the 
appellate authority. A writ petition filed 
against that decision was also dismissed. 
The matter is now pending in this Court 
by way of a petition for leave to appeal 
to the Supreme Court. 


3. In the year 1969, the village 
was brought under consolidation opera- 
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tions. The petitioners have averred that 
in the records prepared by the Consolida- 
tion authorities, they were shown as 
tenure-holders of the disputed land and 
notices in C. H. Form 5 were also issued: 
showing them as tenure-holders, No 
objections were filed within the time 
prescribed under Section 9 (2) of the Act. 
Subsequently, an objection was filed on 
10-2-1970, by the Additional Collector 
Shahjahanpur, stating therein that the 
land had been declared as surplus in pro- 
ceedings under the U. P. Imposition of 
Ceiling of Land Holdings Act and had 
vested in the State of U. P. and that the 
objections could not be filed within the 
time prescribed under S. 9 (2) of the Act, 
and as the fact that the names of the 
erstwhile tenure-holders continued to be 
„recorded in the revenue papers, came to 
the knowledge of the authorities on 8-2- 
1970 the delay in filing the objections be 
condoned. This application was not sup- 
ported by an affidavit. Replies were filed 
to this by the petitioners supported by an 
affidavit, wherein, it was alleged inter 
alia that the decision in the U. P. Imposi~ 
tion of the Ceiling of Land Holdings Act 
had not become final and the matter is 
pending in the High Court, and further 
that the papers relating to the consolida-~ 
tion cases had been examined as far back 
as 25-10-1969 as also on 8-2-1970, which 
went to show that the State had know- 
ledge of these proceedings much earlier. 
It was also asserted that a letter was 
sent in the first week of January 1970 by 
the Consolidation Officer to the Ceiling 
Officer giving information of the consoli- 
dation proceedings and inviting them to 
objections against the proposed entries. 
A true copy of the alleged letter has 
been filed as Annexure 12 to the peti- 
tion. The State filed a counter-affida- 
vit to the affidavit filed on behalf of the 
petitioners in Section 5 proceedings. In 
paragraph 9 of this. affidavit. it was as- 
serted that although the land in dispute 
had been declared as surplus Jand by the 
prescribed authority of Sitapur the en- 
tries in the record had not been correct- 
ed in pursuance of these orders, and the 
mistake came to the knowledge of the 
State when the Additional Collector (Ex- 
ecutive) made investigation for the first 
time on 8-2-1970. a stand was also taken 
up that the period of limitation should 
count from the date of knowledge and 
in any event the delay should be con- 
doned. The Consolidation Officer found 
that although objections had been filed 
by the State on behalf of the Gaon Samaj 
in some case on 25-10-1969, yet it could 
not be said that the State had knowledge 
of the entries in the present case before 
8-2-1970. Taking into account the decision 
under the U. P. Imposition of Ceiling of 


Land Holdings Act, he took the view that 
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im case the delay in filing the objections 
was not condoned, it would amount to 
setting at naught the judgment given by 
these authorities. He also expressed the 
suspicion that the delay in correcting the 
revenue records, subsequent to the deci- 
sion of ceiling authorities, might have 
been due to machinations of the tenure- 
holders concerned and if the State Gov- 
ernment thought fit the matter may be 
enquired into, and proper action taken 
against the persons concerned. The vari- 
ous petitioners filed as many as seven 
revisions before the Deputy Director of 
Consolidation. An application was also 
moved before the Deputy Director of 
Consolidation for summoning the Ceiling 
Clerk along with letter No. 165/C. O. 
Banda dated 7-1-1970 which was alleged 
to have been received on 17-1-1970 by 
the District Magistrate at serial No. 176 
of the Dak Bahi by the Ceiling Clerk 
Hardwari Lal. The Deputy Director of 
Consolidation rejected this application by 
observing :— 


“Keep on file. In my opinion, no 
investigation is needed, nor is it neces- 
sary to send for papers on admissible 
points since the applicant is not ex- 
pected to know the existence of such 
letters.” 


On merits, he held that the stake of the 
State Government in the case was consi- 
derable, and it was immaterial that the 
objections had been filed on information 
sent by the Consolidation Officer, and 
that the delay being only of three 
months no inconvenience could be caused 
to the applicants in case the application 
was allowed. He, accordingly, upheld the 
order of the Consolidation Officer, 


4, Counsel for the petitioners has 
contended that the Consolidation Officer 
was biased against the petitioners, inas- 
much as he had showed undue interest 
in the case of the State by sending a 
letter asking it to file objections and as 
such the decision given by him was 
vitiated. It has also been urged that 
none of the two officers have considered 
the relevant factors, which were neces- 
sary for deciding as to whether sufficient 
ue had been shown for condonation of 

elay. 


5. Counsel for the State hes urged 
that inasmuch as only the application 
under Section 5 of the Limitation Act has 
been allowed, this is not a fit case for in- 
terference under Article 226 of the Con- 
stitution. He has also refuted the other 
contentions raised on behalf of the peti- 
tioners. It is. undoubtedly true that 
normally Courts are loath to interfere 
with orders condoning delay. This, how- 
ever, is not a rule inflexible and in ap- 
propriate cases even an order under Sec- 
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tion 5, Limitation Act can be interfered 
with under Article 226 of the Constitu- 
tion. This objection must, therefore, be 
overruled. As there was considerable 
controversy as to whether the consolida- 
tion authorities had sent information to 
the Ceiling Department regarding the 
pendency of the cases in the village and 
asking them to file objections I sent for 
the Dak Bahi of the Collector, Shahjahan~ 
pur. At serial No. 176 of the Dak Bahi, 
letter No. 165/C.O. Banda dated 7-1-1970 
purporting to have been sent by the 
A. C. O. Banda is entered as having been 
received by the Officer-In-Charge Ceilings 
on 17-1-1970. This letter according to 
entry in the Dak Bahi popari to have 
been sent by the A. C. Banda. Origi- 
nally, the officer ae, at this item, 
who is purported oe pare sent the letter 
was entered as S. but thereafter 
it has been cut out, yor ‘the A. C.O, has 
been entered therein. Counsel for the 
State has urged that this letter is not 
the one which has been filed as An- 
nexure “1” to the petition as item No. 176 
of the Dak Bahi purports to relate to a 
letter sent by the Assistant Consolidation 
Officer, Banda. This contention, how- 
ever, does not appear to be correct, be~ 
oe the entry in the register runs as 
under :— 


176 A.C. O. O, C. Ceiling 
Banda L. No. iai 

C. 0.) Signed, Illegible, 
Banda at 7-1-70. 


6. It will be noticed that after 
“letter No.” the designation is shown to 
be “C, O. Banda.” This would go to in- 
dicate, the letter was that of the C. O, 
Banda and it may be that it was sent on 
his behalf by the A.C. O. Banda. If the 
letter had been of the A.C. O. Banda, the 
mame of C. O. Banda, as the authority 
sending the letter would not have been 
shown in this entry. The fact that such 
a letter has been sent, has, however, not 
been admitted in the counter-affidavit. 
The Consolidation Officer concerned, who 
was the best person to deny the letter 
has denied sending the letter on the basis 
that he does not remember thet he sent 
such a letter. The denial is clearly eva~ 
sive and cannot be accepted in view of 
the fact that the Dak Bahi of the Collec~ 
tor contains entry of sucha letter. It must, 
therefore, be held that the Consolidation 
Officer, Banda sent the letter Annexure 1 
to the Ceiling Officer asking him to file 
an objection under Section 9, and also to 
arrange for prosecuting the same, This 
to my mind, was to say the least im- 
proper on his part. The Consolidation 
Officer while deciding objections acts as 
a quasi-judicial tribunal, and he has to 
conduct the proceedings in such a manner 
as would mot engender a reasonable ap~ 
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MEA in a litigant that he would 
not get a fair trial in that forum. Judi- 
cial tribunals which are invested with 
judicial or quasi-judicial powers must 
conduct the proceedings in such a 
manner that justice must not only be 
done but must appear to be done to the 
litigant public, On an allegation of bias 
being made it is not necessary to prove 
actual prejudice, and all that is necessary 
is to show that the proceedings were con- 
ducted in such a manner that a litigan 
could reasonably apprehend that the final 
decision was biased (See Manak Lal Advo- 
cate v, Dr. Prem Chand Singh, AIR 1957 
SC 425). Now nothing can be more sub~ 
versive to the faith of a litigant in a tris 
bunal, than when a tribunal takes up cud- 
gels on behalf of another party. In the 
present case, the duty of sending notices, 
even if it be assumed 








upon the Assistant Consolidation Officer 
under Section 9 of the Act. The Consoli- 
dation Officer has to decide such cases as 


to send notice under Section 9 or to 
the possible contesting party to file an 
objection and to take step for praca 
ing the same. The Consolidation Officer, 
as it would appear from Annexure 1 has 
resorted to such i 


has relied upon the case of Bhusan Saran, 
v. Onkar Singh, AIR 1956 All 715 and 
has urged that mere apprehension of bias 
is not sufficient and before a party can 
succeed, he must establish that there was 
a real likelihood of bias in the case. The 
law on the subject has been authorita+ 
tively pronounced in its subsequent decia 
sion in AIR 1956 All 715 (supra) which 
has already been referred to above. Even 
if the test laid down by this Court is 
accepted, it cannot be said in the cir- 
cumstances that there was no likelihood 
of any bias, as any reasonable litigant 
could apprehend after coming to know 
of the letter sent by the Consolidation 
Officer Banda, that the Consolidation 
Officer was likely to take a view favour- 
able to the State inasmuch as he was 
soliciting objections and asking the offi- 
cers concerned to take steps for prose~ 
cuting the objection, The Consolidation 
Officer had thus disqualified himself from 
deciding the cause, dnd his decision cannot 
be upheld. It has, however, been urged that 
the decision of the Dy. Director of Con~ 
solidation is unexceptionable inasmuch 
as the infirmity, if any attaching to the 


decision of the Consolidation Officer can= 
not be carried forward to that of the De« 
puty Director of Consolidation, The 
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main reason given by the Deputy Direc- 
tor of Consolidation is that the stakes of 
the State in the subject-matter of dis- 
pute were high and that the delay in 
filing the objection, being only of three 
months no prejudice would be caused to 
the petitioners in case the delays were 
condoned. The fact that the stakes of a 
particular party are high in a matter, is 
wholly irrelevant for deciding as to whe- 
ther sufficient cause has been shown for 
condoning the delay, 


7. The second reason given by the 
Deputy Director of Consolidation is that 
the petitioners would not be prejudiced 
in case the delays were condoned is also 
erroneous. The petitioners were entitled 
to the confirmation of the record pre- 
pared under Sections 8 and 8-A of the 
Act, in view of the fact that no objec~ 
tions had been filed within time. The 
reopening of the matter would definite- 
ly prejudice their interest. The delay 
in filing the objection was not nominal 
and was of three months, The Deputy 
Director of Consolidation has not gone 
into the question as to whether there 
was sufficient cause for not taking action 
within time. In this respect he seems to 
have accepted the finding of the Consoli~ 
dation Officer, that the officer of the State 
Government got knowledge of this entry 
for the first time on the 8th February 
1970. That finding, as has been held is 
that of a biased tribunal and as such void 
and is non est in the eye of law. The 
decision of the Deputy Director of Con- 
solidation as such cannot be supported on 
the findings given by the Consolidation 
Officer, The two reasons given by the 
Deputy Director of Consolidation for 
condoning the delay are wholly irrele- 
vant. The order of the Deputy Director 
of Consolidation as such cannot be sus< 
tained and has to be quashd. Considering 
the nature of the controversy, it would, 
however, be in the interest of justice 
that the matter should be re-examined. 


8. J, accordingly, allow the peti» 
tion and quash the order of the Consoli- 
dation Officer and that of the Deputy 
Director of Consolidation. The matter 
will now go back to the Consolidation 
Officer, other than the one who decided 
the case earlier and the application of 
the State Government dated 10-2-1970 
should now be decided iin accordance 
with the law. The petitioners are en- 
titled to their costs, 


Petition allowed. 
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Om Prakash and another, Applicants 
y, Anar Singh and others, Opposite Par- 
ties. 

Civil Revn. No. 737 of 1972, D/~ 20-2- 
1973, against order of Sushil Kumar, 2nd 
at and S. J.. Bulandshahr, D/- 19-5- 

972, 

Index Note:— (A) Civil P. C. (1998), 
Section 16 (d) — Suit for injunction in 
respect of immovable property — Falls 
within ambit of S. 16 (d)- 

Brief Note:— (A) A suit for injunc- 
tion in respect of an immovable property 
can be no exception for the applicability 
of Sec, 16 (d) and has to be instituted in 
the Court in whose territorial jurisdic- 
tion the property lies. The determina- 
tion of the right or interest in the im- 
movable property cannot be considered 
as merely an incidental matter but is an 
essential matter for the grant of relief of 
injunction. AIR 1955 All 416 and AIR 
1960 Cal 691, Distinguished. i 

8,9 


(Paras 

Index Note :— (B) Civil P. C. (1908), 
Section 16 (d), Proviso — ‘Held by or on 
behalf of the defendant? — Meaning of. 

Brief Note :— (B) The proviso refers 
to cases where the property is held by 
the defendant or someone on his behalf. 

t someone cannot be the plaintiff him- 


self. (Para 11) 
Cases Referred: Chronological Paras 
AIR 1960 Cal 691 == 64 Cal WN 711, 


Hem Chandra v. Dhirendra Chan- 


dra 10 
AIR 1955 All 416 = 1954 All LJ 
742, Hardayal Singh v. Ram 
Ujagar 10 
B. D. ee and R. D. Gupta, for 
Applicants; S. P, Gupta. for Opposite 
Parties. 


ORDER:— This is plaintiff's revision 
against the appellate order dismissing 
his appeal against the trial Court’s order 
refusing to issue a temporary injunction 
during pendency of the suit. Plaintiff in- 
aa the suit with the following 
relief : 

“The defendants be permanently in- 

juncted not to interfere with the said 
tube-well (any machinery remaining, 
ought to be set up or with the electric 
connection ete. etc.) themselves or 
through other's direction or indirectly or 
under any appearances or claims or 
orders.” 
During the pendency of the suit an ap- 
plication was moved by the plaintiff for 
the grant of an interim injunction in the 
following terms: 

“It is therefore respectfully prayed 
that the defendants be restrained not 
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to interfere with the possession of the 
plainiff and, further, not to prevent the 
plaintiffs in operating the tubewell in 
suit.” 

The trial Court dismissed the application 
on the finding that there was no machi- 
nery in existence and hence the ques- 
tion of operating the tubewell did not 
arise, Another ground given for reject~ 
ing the application was that the plain- 
tiff was co-sharer of the defendant. 
Against this order plaintiff went up in 
appeal and the appeal was dismissed on 
the ground that there was no prima facie 
case made out by the plaintiff inasmuch 
as the suit was instituted in a court 
which had no jurisdiction to try it. The 
appellate Court applying Section 16, 
C.P.C. held that the suit could be in- 
stituted only in a court in district 
Meerut where the tubewell was situate 
ae could not be instituted at Buland- 

ahr. 


2. Learned counsel for the appli- 
cants challenges the correctness of the 
view taken by the appellate Court on 
the ground that Section 16 (d) was not 
applicable to the suit and in the alter- 
native that the proviso to the section 
was applicable and the suit was main-~ 
tainable at Bulandshahr. The reason 
given in the plaint for instituting the 
suit at Bulandshahr was the residence 
of the defendants within the jurisdiction 
of the Bulandshahr court, Hence the 
question to be determined in this revi- 
sion is about the prima facie finding 
given by the appellate Court about tha 
non-maintainability of the suit at 
Bulandshahr. 


3. Plaintiff filed the suit on the 
following allegations: that the plaintifis 
were the owners of the tubewell and 
machinery attached thereto, including 
the electric connection, subsequently 
they sold away the tubewell connection, 
including the machinery to the defen~ 
dants. On 29-12-61 they repurchased 
13/16 share from defendants 1, 6 and 7. 
Later on the defendants removed the 
machinery on the ground that it belong~ 
ed to their share and hence what was 
left belonged exclusively to the plain- 
tiffs. As the defendants threatened to 
interfere with the plaintifis’ right to 
peaceful use of the property the present 
suit was filed for a permanent injunc- 
tion, 

4, Admittedly the tubewell is 
situate in district Meerut, The machi- 
mery had already been removed from 
the tubewell. Therefore what remained 
and what would be the subject-matter 
of the dispute was only the tubewell. A 
tubewell is an immovable property and 
this was not disputed by the plaintiffs 
either before the appellate Court or in 
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this Court. The contention of learned 
counsel is that as the plaint is also in 
respect of the machinery that ‘ought to 
be set up’ or ‘the electric connection to 
be installed’ the suit must be deemed 
also to relate to movable property. But 
in the plaint no relief has been claimed 
about the return of the movable pro- 
perty. nor is there any allegation that 
the plaintifis had set up machinery or 
installed electric connection on the date 
of the suit. The suit therefore must be 
treated as qa suit purely in respect of 
immovable property. The relief of tem- 
porary injunction claimed by the plain» 
tiff, which has given rise to this revi« 
sion, was also confined, as already mens 
tioned, to the tubewell. 


5. Section 16 of the Code of Civil 

Procedure reads as under: 
, “Suits to be instituted where sub- 
ject-matter situate— subject to the pecu~ 
niary or other limitations prescribed by 
any law, suits— 

(a) for the recovery of immovable 
property with or without rent or profits, 

(b) for the partition of immovable 
property. 

: (c) for foreclosure, sale or redemp~ 
tion in the case of a mortgage of or 
charge upon immovable property. 

(d) for the determination of any 
other right to or interest in immovabla 
property, 

. (e) for compensation for wrong to 
immovable property. 

(£) for the recovery of movable pro~ 
perty actually under restraint or attach- 
ment, 
shall be instituted in the court within 
the local limits of whose jurisdiction 
the property is situate: 


“Provided that a suit to obtain res 
lief respecting, or compenatsion for 
wrong to, immovable property. held by 
or on behalf of the defendant may, 
where the relief sought can be entirely 
obtained through his personal obedience, 
be instituted either in the Court within 
the local limits of whose jurisdiction the 
property is situate, or in the Court with- 
in the local limits of whose jurisdiction 
the defendant actually and voluntarily 
resides or carries on business, or pers 
sonally works for gain.” 


6. Section 16 (d). C. P.C. provides 
that suits for the determination of any 
right other than the right or interest in 
immovable property contemplated by 
clauses (a). (b) and (c) shall be filed in 
courts within the local limits of whose 
jurisdiction the property is situate, 
Clauses (a). (b) and (c) refer to the re~ 
liefs, while clause (d) refers to the de~ 
termination of the right. Clause (d) does 
not refer to the relief claimed. Hence 
clause (d) must relate to such suits in 
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which the determination of any right to 
or interest in immovable property not 
covered by clauses (a), (b) and (c) is 
involved, As clause (d) refers to deter- 
mination of rights and not to relief to 
be awarded, and every suit must be for 
some relief it would be legitimate to 
hold that the suits contemplated by 
clause (d) are suits for declaration sim- 
pliciter and suits where the declaration 
is to be followed by some consequential 
relief, A relief for injunction flows from 
and depends upon the existence of rights 
in property. The right may arise from 
the title resting on an interest in the 
property or from title based on posses- 
sion of the plaintiff, Relief of injunction 
is of the nature of a consequential relief 
depending either on title or possession. 
Where possession is to be protected, the 
relief will depend normally on the pos- 
sessory right or title of the plaintiff to 
hold the property. In the present case, 
the relief of injunction depends upon 
the right of the plaintiff to hold the 
property undisturbed by the defendants. 
The court cannot grant the relief of in- 
junction unless the court makes a de« 
termination of the plaintiffs right to 
hold and enjoy the property without 
being disturbed by the defendant. 


7. The right to get the relief of 
injunction to restrain the defendant 
from interfering with the plaintiff's right 
to hold and enjoy the property is not 
covered by any of the rights or reliefs 
contemplated by clauses (a), (b) and (c) of 
S. 16, and hence would fall within the 
ambit of “some other right to or interest 
in the immovable property” mentioned 
in clause (d) of S. 16 C. P, C. 


8. Learned counsel for the peti- 
tioner urged that the determination of 
the right or interest in the immovable 
property in the present case, and gene- 
rally in the case of all injunctions, is 
only an imcidental matter and not a 
matter essential for the grant of relief 
and accordingly Section 16 (d) will not 
be attracted. The contention is not cor- 
rect. Section 38 of the Specific Relief 
Act speaks about the grant of perpetual 
injunctions, Sub-section (iii) of Section 38 
says that when the defendant invades 
or threatens to invade the plaintiffs 
right to or enjoyment of the property 
the court may grant a perpetual injunc- 
tion in the circumstances detailed in the 
section. Thus a court can grant a perpe~ 
tual injunction only after it determines 
that the plaintiff has a right to enjoy 
the property, As it is a matter essential 
for granting the injunction. the deter- 
mination of the right of the plaintiff 
cannot be held to be a matter only inci- 
dental and not essential for granting 
the relief of injunction. And. as such 
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determination is a necessary prerequi- 
Site for the grant of the relief of in- 
junction, Section 16 (d) must apply to 
a suit for a permanent injunction. 


9. The purpose of Section 16 ap- 
pears to be to give jurisdiction regard- 
ing a suit in respect of immovable pro- 
perty to a court whose limbs might not 
be able to reach the property, as this 
would not only facilitate inspection of 
property but make the processes of Court 
reach the property without necessitating 
the intervention of any other court. In 
a Suit for injunction to restrain the de- 
fendant from interfering with an im- 
movable property occasion can arise 
where the Court may be required to ex~ 
tend its hand to the property directly. 
Such an occasion will arise if the in- 
junction is not obeyed. Order 21, Rule 
32 provides for various processes which 
the court may take where the defendant 
does not obey the injunction. Clause (5) 
of Rule 32 of Order 21 provides that in 
lieu of or in addition to the processes 
indicated in clauses (1) to (4), the Court 
may direct that the act required to be 
done by the judgment-debtor may be 
done so far as practicable by the decree- 
holder or some other person appointed 
by the Court at the cost of the judg- 
ment-debtor. The illustration given to 
clause (5) states that where A erects a 
building which renders uninhabitable a 
property belonging to B and A declines 
to obey a decree directing him to re- 
move the building. the injunction may 
be executed ‘by removal of the building 
itself, Similarly, the court may have to 
deal with the property in matters of 
interim injunctions. The Court within 







tion in respect of an immovable 
perty., can therefore be no exception for 
the applicability of Section 16 (d), C.P.C. 
and has to be instituted in the court in 
whose territorial jurisdiction the pr 
perty lies. 


10. Learned counsel for the peti- 
tioner relied on certain cases for the 
proposition that a suit for injunction 
will not be covered by Section 16. None 
of the cases cited, however, is a case in 
which the relief for injunction was 
sought, The cases nearest to the point 
were those reported in “Hardayal Singh 
v. Ram Ujagar” (AIR 1955 All 416) and 
Hem Chandra v. Dhirendra Chandra, 
AIR 1960 Cal 691. In the first case. the 
suit had been filed for recovery of rent. 
There was an agreement between the 
parties that the rent will be paid at the 
place where the landlord may be post« 
ed. He therefore filed the suit at the 
place where he was posted. An objec- 
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tion was raised regarding the maintain- 
ability of the suit. It was held that the 
suit for recovery of rent from the lessee 
of the immovable property could not be 
said to be a suit covered by clause (d) 
of Section 16. The suit in that case was 
based on an agreement and the defen- 
dant was not to be required by the de=- 
cree to be ultimately passed to do or 
omit to do anything concerning the im- 
movable property, As the relief claimed 
in the suit was not for an injunction 
concerning any immovable property it 
is clearly inapplicable to the facts of the 
present case. Similarly. the case of Hem- 
chandra (supra) is a case where the suit 
was not one of injunction. The plaintiff 
had filed the suit alleging that the de- 
fendants-executors had committed a 
breach of their duty in administering 
the estate and sought to obtain a decree 
for administration of the estate of the 
deceased person by and under the direc- 
tion of the court and for other reliefs. 
It was held that the suit was not a suit 
for determination of a right or interest 
in immovable property and hence Sec- 
tion 16 (d) was not attracted. The im- 
movable property in the case was in- 
volved only incidentally as the suit was 
for administration of the property. The 
other cases were cases based on con= 
tract. 


11. The next contention of learn- 
ed counsel that if Section 16 (d) was 
applicable, the case will be covered by 
the proviso, too, has no merits. The pro- 
viso can be applicable only if the two 
conditions exist. viz, (1) that the pro- 
perty is held by the defendant himself 
or by someone on his behalf; and (2) 
that the relief sought can be entirely 
obtained through his personal obedience. 
The court below has found that it was 
not the plaintiffs case that the property 
was held by any one on behalf of the 
defendants. Learned counsel for the peti- 
tioner contended that the property was 
held not by the defendants but by the 
plaintiff on behalf of the defendants. 
There is however. no allegation in the 
plaint from which it may be possible to 
hold that the plaintiff was holding the 
property on behalf of the defendants. 
The plaintiffs were claiming the pro- 
perty as their own and laid their claim 
on the basis of exclusive possession. 
Further, it is not possible to interpret 
the proviso in a manner suggested by 
the learned counsel. The proviso refers 
to cases where the property is held by 
the defendant or someone on his behalf. 
That someone cannot be the plaintiff 
himself. The observation of the court 
below that it was not the plaintiff's case 
that the property was not held by or 
on behalf of the defendants cannot be 
held to be erroneous, The proviso, there- 
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fore, cannot apply to the present case 
and confer jurisdiction on the Buland-~ 
shahr court. 

12. On the finding of the court 
below, reached for purposes of the issue 
of temporary injunction, that the suit 
was not maintainable in Bulandshahr, it 
was right in holding that the plaintiff 
had no prima facie case to get the ad 
interim injunction. The court cannot be 
held to have committed any error of 
jurisdiction in arriving at that finding 
and dismissing the plaintiff's appeal, 

13. The revision is accordingly 
dismissed with costs. 

Revision dismissed, 
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Lachman D. Chablani. Appellant v. 
The Union of India, Respondent. 

F. A. F. O. No, 35 of 1969, D/~ 8-3 
1973, against judgment and decree of 
x genus Civil J.. Lucknow D/- 
13-8-1966. 


Index Note:— (A) Arbitration Act 


(1940), S, 30 — Misconduct — Refusal to 


adjourn case because cf party absenting 
deliberately and without sufficient cause 
— Proceeding ex parte cannot be con- 
strued as a misconduct on the part of 
the Arbitrator. (Para 4) 

Jagdish Narain, for Appellant; S. C. 
Mathur, for Respondent. 

T, S. MISRA, J.:— This appeal is 
directed against the judgment and decree 
passed by the Civil Judge Lucknow, dis- 
missing the objection of the appellant to 
the award made by the sole arbitrator 
in a dispute between Sri Lachman D. 
Chablani and the Union of India, That 
dispute had arisen between the said par- 
ties out of a contract for handling and 
transport of foodgrains at Central Stor- 
age Depot, Lucknow for the period from 
21st July, 1957 to 20th July, 1958. 

2. The present appellant filed an 
application under Section 8 of the Indian 
Arbitration Act in the court of the Civil 
Judge, Lucknow for appointment of an 
arbitrator to decide the dispute and give 
his award. By an order dated 22nd April, 
1964 the learned Civil Judge, Lucknow 
appointed Sri V. Ramaswami Iyer as 
sole arbitrator in the case and directed 
the parties to appear before him on 25th 
April, 1964. The arbitrator was also di- 
rected to file the award within two 
months. On 25th April, 1964 the present 
appellant appeared before the arbitrator 
and asked for time to file his claim, He 
was allowed to do so by 11th May, 1964 
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but having failed to do so he asked for 
further time which was allowed. Ulti- 
mately he filed his claim before the 
arbitrator on 19th May, 1964. The Union 
of India filed reply to that claim and 
also filed a counter claim. The appellant 
was thereupon given time till 28th Sep- 
tember, 1964 to file his reply. He how- 
ever, did not do so and moved the court 
for removal of the arbitrator on the 
ground that the had not given his 
award within two months. He also re- 
quested the arbitrator to stay further 
proceedings meanwhile, The proceedings 
were accordingly stayed by the arbitra- 
tor. The proceedings were also stayed by 
an order of the court. The application 
of the appellant was, however, rejected 
by the court on 18th September, 1965 
and the arbitrator was directed to sub= 
mit his award by ist December. 1965. 
The proceedings were then re-started 
by the arbitrator. On 21st September 
1965 the arbitrator directed the present 
appellant to file a reply within a fort- 
night and the parties were asked to 
complete admissions and denials of each 
other’s documents as well as to file draft 
issues on or before 7th October, 1965. 
From the order sheet dated 7th October, 
1965 maintained by the arbitrator it 
appears that the arbitrator had received 
a telegram from the present appellant 
intimating that the appellant was holi~ 
daying outstation and requesting to fix 
a date somewhere in the middle of Nov- 
ember. The arbitrator noted that no 
reply had been filed by the present ap- 
pellant against the counter claim filed by 
the Union of India and that the parties 
had not completed admissions and denials 
of each other’s documents and had not 
filed draft issues. They were. therefore, 
once again directed to admit or deny 
each other’s documents within a week. 
The arbitrator also framed the points 
for determination in the case. He re- 
jected the request of the present appel- 
lant for a long adjournment of the case. 
The case was, however, adjourned by 
the arbitrator for evidence of the par- 
ties to 21st October 1965. The parties 
were also notified and warned that in 
ease of unreadiness or absence of any 
of them on the said date of hearing the 
case would be proceeded ex parte and 
disposed of in accordance with law. A 
copy of this order sheet was sent to the 
present appellant and to the counsel for 
the Union of India. In compliance with 
the order of the arbitrator the Union of 
India filed on 19th October, 1965 admis- 
sions and denials of those documents 
which had been filed by the present 
appellant, The appellant. however, sent 
a letter dated 20th October, 1965 to the 
arbitrator acknowledging the receipt of 
the arbitrator’s letter of lith October, 
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1965 and intimating that he would file 
a revision application before the High 
Court against the order of the Civil 


Judge of 18th September, 1965 whereby 
his application for removal of the arbi~ 
trator had been rejected. He requested 
the arbitrator to fix 31st October 1965 
for attendance of the parties so that he 
might have a chance to obtain stay order 
by 30th October, 1965. The arbitrator, 
however, took up the case on 21st Octo~ 
ber, 1965. The Union of India was re- 
presented by a counsel, The claimant 
was, however, absent and none appeared 
for him. It appears from the order sheet 
of 21st October 1965 maintained by the 
arbitrator that the arbitrator had receiv- 
ed a telegram on that date from the 
claimant intimating that he was filing a 
revision before the High Court and re- 
questing for postponement of the pro- 
ceedings and for fixing 31st October, 
1965. Finding that no sufficient ground 
for adjournment had been made out 
the arbitrator rejected the prayer for 
postponement of the proceedings and 
proceeded to record the evidence adduc- 
ed on behalf of the Union of India. Since 
the claimant was absent the arbitrator 
proceeded ex parte against him. On be- 
half of the Union of India two witnesses 
Were examined and the case was ad- 
journed for making the award. Ulti- 
mately the arbitrator made his award 
on 22nd October, 1965. By that award 
the claim of the present appellant was 
dismissed. The counter claim filed by the 
Union of India was allowed against the 
present appellant to the extent of 
Rs. 8,178/39. This award was filed in the 
court and the Union of India prayed 
that the same may be made a rule of 
the court. The present appellant filed an 
objection praying that the award be set 
aside on the grounds that the arbitrator 
had -misconducted himself and the pro- 
ceedings inasmuch as he did not ad- 
journ the case on 21st October, 1965 on 
receipt of the telegram and id not 
give sufficient reasonable time to the 
appellant to appear before him and pro- 
duce evidence in support of his claim 
and that no award should have been 
made in favour of the Union of India 
for Rs. 8,178/39 as no claim had been 
filed by the Union of India in that be~ 
half and that the arbitrator being a ser- 
vant of the Union of India was not a fit 
person to arbitrate. All these allegations 
were refuted by the Union of India in 
its reply. The learned court below, hav- 
Ing found that the arbitrator had not 
misconducted himself and the proceed- 
ings dismissed the objections of the pre- 
sent appellant and pronounced the judg- 
ment in accordance with the award 
which was made a part of the decree. 
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Against that decision the appellant has 
preferred this appeal. 


3. The learned counsel for the 
appellant urged that the arbitrator had 
misconducted himself and the proceed- 
ings in two ways, namely (1) the arbi-~ 
trator should have adjourned the case 
on 21st October, 1965 and should not 
have proceeded ex parte against the ap- 
pellant, and (2) the arbitrator. while 
making the award, did not consider the 
appellants documents which had been 
admitted by the respondent, Union of 
India and erred in rejecting the claim 
of the appellant. We shall examine these 
two grounds in seriatim. 


4, An arbitrator is not bound by 
the technical rules of evidence, proce~ 
dure and pleadings. He has. however, 
to abide by the fundamental principles 
of natural justice and must act in a 
manner that will subserve the interest 
of justice, It is a duty of the arbitrator 
to inform a party that he intends to 
proceed with the reference at a speci- 
fied time and place. If such a notice is 
issued and a party fails to appear, the 
arbitrator would be at liberty to pro~ 
ceed ex parte against him, If a reason= 
able excuse for not attending before the 
arbitrator is mot made out the arbitra- 
tor may make an ex parte award. The 
pranting of an adjournment to a party 
is within the discretion of an arbitrator. 
The discretion should, however, be exer- 
cised in a reasonable manner upon pro- 
per material and after considering a 
party’s conduct in the case. The arbitra- 
tor should consider whether the party 
concerned had shown a sufficient cause 
for adjournment. What is sufficient cause 
will depend upon the facts and circum~ 
stances. of each case. Dilatory conduct of 
a party to the case and want of due 
diligence on his part may in a particu- 
lar case be not sufficient cause for ad- 
journment. Where a party deliberately 
absents himself from the hearing des- 
pite notice that if he would fail to ap- 
pear ex parte proceedings would be 
taken against him, the award made 
would not be bad for misconduct of the 
arbitrator. Proceeding ex parte in such 
circumstances cannot be considered to be 
a misconduct on the part of the arbitra- 
tor. In the present case by an order 
dated 18th September 1965 passed by 
the Civil Judge, Lucknow, the arbitrator 
was directed to submit his award by 
lst December, 1965, Consequently on 
2lst September, 1965 the arbitrator di- 
rected the present appellant to file his 
reply within a fortnight to the counter 
claim and to complete admissions and 
denials of each other’s documents and 
to file draft issues on or before 7th Oc- 
tober, 1965. It appears that on 7th Oc- 
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tober. 1965 the present appellant did 
not appear before the arbitrator. Instead, 
he sent a telegram to the arbitrator inti« 
mating that he was holidaying outside. 
He also did not file his reply to thd 
counter claim set up by the Union of 
India nor did he complete the admis- 
sions and denials of the documents filed 
by the Union of India, The arbitrator . 
rejected the request of the appellant 
for a long adjournment of the case and 
adjourned the case for evidence of the 
parties to 2ist October, 1965. The appel- 
lant was informed of this date by the 
arbitrator vide his letter dated 11th 
October, 1965. The parties were also 


` warned that in case of unreadiness or 


absence of any of them on the said date 
of hearing the case would be proceeded 
with ex parte and disposed of in accord~ 
ance with law. This letter was received 
by the appellant on 14th October, 1965 
as would be evident from his letter 
dated 20th October, 1965, a copy of 
which is at page 85 in the paper book. 
By this letter. the appellant informed 
the arbitrator ‘that he was taking steps 
for filing a revision and for obtaining 
stay order from the High Court and re« 
quested that the next date for appear- 
ance be fixed for 31st October, 1965 to 
allow him a chance to obtain stay order 
by about 30th October 1965. On 2ist 
October, 1965 the arbitrator took up the 
case. By that time he had also received 
a telegram from the appellant intimat- 
ing that the appellant was filing a revi- 
sion in the High Court and requesting 
for postponement of the proceedings and 
for fixing 31st October, 1965. The arbi- 
trator noted that if the appellant was 
so minded he should have taken steps 
expeditiously for obtaining stay order 
from the High Court but he had not 
chosen to do so, On the other hand he 
waited till the date of hearing and sent 
the telegram. The arbitrator, therefore, 
held that it was not a sufficient ground 
for adjournment of the proceedings. He 
also observed that the hearing of the 
case could not be adjourned till 31st 
October, 1965 which happened to be a 
Sunday and holiday. The prayer for ad~ 
journment was, therefore rejected and 
the arbitrator proceeded ex parte against 
the appellant, The above facts would 
disclose that the arbitrator gave reason- 
able opportunity to the appellant of be- 
ing heard and of adducing evidence in 
the case. The appellant, however, deli- 
berately absented himself from the hear- 
ing before the arbitrator, Having found 
that no sufficient cause had been made 
out for adjournment the arbitrator was 
in our view justified in proceeding ex 
parte against the appellant. This action 
of the arbitrator cannot, therefore. be 
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construed as misconduct on the part of 
the arbitrator. 

5. The other ground of miscon- 
duct referred to above has also no sub- 
stance, The arbitrator had framed the 
following points for determination in 
the case. : 

1. Whether the claimant proves his 
claim to recover from the respondent 
Rs, 39,344.11 or any portion thereof? 

2. Whether the respondent proves 
its right to recover from the claimant 
Rs. 8,178.39 or any part thereof? 


3. To what reliefs are the parties 
entitled? 


6. In regard to the point No. Ú 
the arbitrator observed that no evidence 
was forthcoming on behalf of the claim- 
ant to prove his claim. Consequently, he 
found the point No. 1 against the claim- 
ant and in favour of the respondent 
No. 1. In regard to the point No. 2, 
after considering the evidence adduced 
on behalf of the Union of India, the 
arbitrator held that the respondent had 
proved its right to recover from the 
appellant Rs. 8,178.39. It appears from 
the letter dated 19th October, 1965 from 
the Union of India to the arbitrator that 
the Union of India had admitted two 
documents out of many filed by the 
claimant before the arbitrator. One was 
the letter dated 27th April. 1958 sent by 
the appellant to the Assistant Director, 
Lucknow, and the other was the letter 
dated 25th January, 1960 sent by the 
appellant to the Assistant Director, 
Lucknow. In the letter of 27th April, 
11958 the appellant had informed the 
Assistant Director that certain wagons 
were unloaded in the presence of the 
railway officer and the staff of the As- 
sistant Director and the shortage found 
was reported as well as noted by the 
railway office. It was stated that the 
railway authorities were asked to give 
a short certificate of 52 bags but they re- 
fused to do so on account of siding being 
private siding. The appellant had, there- 
fore, asked the Assistant Director to 
make inquiries in the matter and to 
take immediate action, By the letter of 
25th January, 1960 the appellant had 
informed the Assistant Director that all 
the work slips in connection with bills 
Nos. 11 and 12 had been submitted along 
‘with the summary and he had asked for 
payment of the pending claims. Admit- 
tedly no oral evidence was adduced by 
the appellant before the arbitrator to 
prove his claim. The other documents 
filed by him were not admitted by the 
Union of India and were not duly prov- 
ed. The two letters of 27th April, 1958 
and 25th January, 1960 did not by them- 
selves prove the claim of the appellant. 
The arbitrator was, therefore. in our 
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view not incorrect in observing that no 
evidence was forthcoming on behalf of 
the claimant to prove his claim. We, 
therefore, find no reason to hold that 
the arbitrator had misconducted himself 

and the proceedings, 
7. No other ground was pressed. 
8 In the result the appeal fails 
and is accordingly dismissed with costs. 
Appeal dismissed. 
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_ Hari Shankar, Appellant v. Naren- 
dra Pratap Bahadur Singh and others, 
Respondents. 


Second Appeal No. 735 of 1969, D/- 
5-3-1973. against judgment and order of 
A, P. Mathur, Civil J.. Bara Banki, D/- 
24-8-1959. 

Index Note:— (A) Tenancy Laws — 
U. P. Zamindari Abolition and Land Re- 
forms Act (1 of 1951), S. 9 — ‘Site under 
building’ — Deemed to be settled under, 
on building’s owner. 

Brief Note: (A) Ordinarily pro- 
perty is held by person to whom it be- 
longs ie, Owner. Such person alone is 
entitled to the deeming concept of settle- 
ment under Section 9 and not any per- 
son holding on inferior right or by im- 
perfect adverse possession, 

By Zamindar-plaintiff's permission 
as per agreement, defendant constructed 
building, exclusively of his ownership, 
on Zamindar’s land. The site under such 
building is deemed to be settled under 
Section 9 on the defendant, when Zamin- 
dar’s rights vested in government under 
Section 6. Consequently Zamindar’s right 
to share rent of the building came to 
an end. AIR 1970 SC 1880, Followed, 

(Paras 7, 9) 

Index Note:— (B) Tenancy Laws — 
U. P. Zamindari Abolition and Land Re- 
forms Act (1 of 1951), S. 6 (a) (i) — Ex- 
pression ‘abadi sites’ — Includes vacant 
sites and sites covered by buildings. 


__ Brief Note-— (B) Thus all right, 
title and interest of Zamindar in the site 
under the building vested in govern- 
ment under Section 6, AIR 1970 SC 1880, 
Rel. on. : (Para 10) 
Cases Referred: Chronological Paras 
AIR 1970 SC 1880 = (1970) 2 SCR 

10. Budhan Singh v. Nabi Bux 7 
AIR 1962 All 43 = 1961 All LJ 536 

(FB). Budhan Singh v. Nabi Bux 7 


_ Naziruddin and S. K. Vidyarthi, for 
Appellant; N. Bannerji and S, K. Sri- 
vastava, for Respondents. 
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_ JUDGMENT :— This second appeat 
arises out of a suit filed by the plaintiff 
respondents Nos. 1 to 7 for recovery of 
their half share in the rent realised by 
the defendant-~appellant from the defen~ 
dant-respondents Nos. 8 to 16, to whom 
certain shops had been let out. The his- 
tory, as regards these shops, was that 
before they had been constructed the 
plaintiffs-respondents were the Zamin- 
dars of this site, Some time before the 
abolition of the Zamindari. that is on 
24-9-1951, the defendant-appellant ap- 
proached the Zamindars and requested 
them to give that land to him for con- 
struction of the shops. The Zamindars 
accepted this request subject to certain 
terms which were embodied in a written 
agreement dated 24-9-1951 executed be- 
tween them. One of the terms was that 
on this Parti land the defendant-appel~ 
lent would construct the shops at his 
own expense but the plan of construc- 
tion shall be approved by both the par- 
ties. After the shops had been con- 
structed they would -be let out with the 
consent of both the parties and the rent 
realised from the tenants of the shons 
shall be divided half and half between 
them. It was, however, specifically pro- 
vided in this agreement that the owner-~ 
ship of the land would always vest in 
the Zamindars while the ownership of 
the constructions shall vest in the de~ 
fendant-appellant, but the two owner- 
ships shall not be separated from each 
other and none of the parties can trans- 
fer the ownership of his individual pro- 
perty. The agreement remain in 
force for ever and be binding not only 
on the parties but their successors also. 


2. After the abolition of Zamin- 
dari the defendant-appellant alone start~ 
ed realising rents from the tenants of 
these shops and appropriating those 
amounts to himself without paying any 
share to the plaintiffs-respondents. The 
plaintiffs-respondents, therefore, filed a 
suit for recovery of their half share in 
the rents so realised by the defendant- 
appellant, 


3. The suit was contested by the 
defendant-appellant on the ground that 
the plaintifis’ ownership in the site of 
these shops vested in the State Govern- 
ment under Section 6 of the U. P, Za- 
mindari Abolition and Land Reforms 
Act and thereafter the same shall 
deemed to have been settled with the 
appellant under Section 9, whose shops 
stood on that land. As such, the plain- 
tiffs could not recover any share of the 
rent from the appellant in pursuance of 
this agreement, which could be enforced, 
if at all, by the State Government 
through Gaon Sabha under clause (vi) 
of Rule 26 of the U. P. Zamindari a 
lition and Land Reforms Rules, 
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4. The trial Court held that both the 
shops, existing on the land in question, 
belonged to both the parties and as such 
their site shall also be deemed to be 


„Settled with both of them under Section 


9. On this finding the plaintifis’ claim 
for half the share in the rent was de~ 
creed against the defendant-appellant. 


5. On an appeal filed by the de- 
fendant-appellant. the lower appellate 
Court disagreed with the finding of the 
trial Court that the shops in question 
belonged to both the parties. According 
to the learned Civil Judge. in view of 
the specific terms contained in the agree~ 
ment dated 24-9-1951, the shops belong- 
ed exclusively to the defendant-appellant 
and only their site belonged to the plain- 
tiffs, but he was of the opinion that the 
shops shall be deemed to be held by 
both the parties within the meaning of 
Section 9 and as such both the parties 
were still entitled to share their rent 
half and half according to the terms of 
the agreement. The appeal was accord- 
ingly dismissed, 


6. It is against this decision that 
the defendant-appellant has come before 
this Court by filing this second appeal. 


7, I heard the learned counsel 
for the parties and also perused the 
agreement dated 24-9-1951, I agree with 
the lower appellate Court that under the 
terms of this agreement the land, on 
which these shops were constructed. be- 
longed exclusively to the plaintiffs. while 
the shops, constructed on that land be- 
longed to the defendant-appellant and 
that both the parties could not be held 
to be the joint owners of the shops or 
the land. Once it is found that these 
shops belonged to the defendant, ‘their 
site would be deemed to be settled with 
them under Section 9. If a building is 
found to belong to a person, the ques- 
tion of its being ‘held’ within the mean- 
ing of Section 9 does not arise. Ordi- 
narily, a building is held by the same 
person to whom it belongs. If, however, 
it belongs to one person but is held by 
another the latter would hold it either 
by virtue of an inferior right granted 
to him by the owner, for example, as 
a tenant or he would hold it adversely 
against the owner. In either case the 
settlement shall not be deemed to be 
made with him within the meaning of 
Section 9. The tenant holds it for and 
on behalf of the owner and not in his 
own right for the purpose of Section 9; 
while the holding of the trespasser is no 
holding in the eye of law for the pur- 
pose of Section 9 as was held by a Full 
Bench of this Court in Budhan Singh v. 
Nabi Bux (ATR 1962 All 43) which deci- 
sion was confirmed in appeal by the 


Supreme Court also in Budhan Singh v. 
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Nabi Bux (AIR 1970 SC 1880), In this 
ease the respondent had built a house 
as Riyaya on the land of the appellant 
who was the Zamindar of the village 
with his permission. He lived in this 
house till 1947 when he temporari? left 
it due to communal disturbances without 
any intention to abandon it, He return- 
ed in 1948 after normal conditions were 
restored. But in the meantime the ap- 
pellant had entered in possession of that 
house which was in a apidated condi- 
ition on the land in his own house which 
adjoined this house and constructed a 
mew house on it. The respondent filed a 
suit for recovery of possession against 
the appellant sometime in 1950 or 1951. 
It was decreed by the trial Court on 
9-1-1952. The defendants filed an appeal 
which was dismissed by the Civil Judge 
on please By this time the U. P, 

dari Abolition and Land Reforms 
Act had come in force with effect from 
1-7-1952. When the case came in second 
appeal before this Court a Full Bench 
of this Court repelled the contention of 
the appellants that since on 1-7-1952 he 
was in possession of the site and the new 
house ea on it belonged to him. the 
land shall be deemed to be settled with 
him under Section 9. The Bench ruled 
that the word hela in Section 9 means 
lawfully held. The Supreme Court was 
of the view that though the new house 
had been built by the defendant-appel- 
lants after pulling down the old dilapi- 
dated house of the plaintiff-respondent, 
that new house shall in the eye of law 
be deemed to belong to the plaintiff- 
appellants as a substitute for the old 
one. The defendants-appellants who en- 
tered in wrongful possession of the 
house could. not be deemed to be hold- 
ing the house within the meaning of 
Section 9 when the owner had go Ea a 
suit for possession against him within 
limitation which was pending on the date 
of vesting. 


8. These decisions on which reli- 
ance is placed on behalf of the plaintiff- 
respondent are of no help to them, The 
decision of the Supreme Court shows 
that under Section 9 the site shall be 
deemed to be settled with the person to 
whom the house existing thereupon be- 
longs or is deemed to belong. The only 
possible case in which it may be deem- 
ed to be settled with the person who is 
in possession of the building is when it 
does not belong to any other person or 
when the person to whom it belonged 
has allowed his remedy to recover pos< 
session of it to be barred by limitation 
bv the date of vesting, that is, 1-7-1952. 
In such a case the owner can be said 

to have lost his title under Section 28, 
miton Act and the trespasser to 
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have acquired title by adverse posses- 
sion. 


9. It is not the case here. In this 
case there is a categorical finding of 
the lower court that the shops belonged 
exclusively to the defendant-appellant 
and not jointly to him and the plaintiff- 
respondents. That being so, the settle- 
ment under Section 9 shall be deemed 
to have been made with him and no 
with the persons holding them, assum-~ 
ing they are different persons. I am 
unable to agree with the learned Civil 
Judge that the shops shall be deemed 
to be jointly held within the meaning 









shops, were entitled to receive a share 
in the rent of these shops, If a building 
exclusively belonging to one of the part- 


only with the individual partner to 
whom it belongs withi meaning of 
Section 9, The view taken by the lower 
court on this point is erroneous. 

10. It was next argued on behalf 
of the plaintiffs that the proprietary 
rights and other rights which the plain- 
tiffs had in the land on which these 
shops were constructed under the terms 
of the agreement, shall not vest in the 
State ee under Section 6 of 
the U. Zamindari Abolition and Land 
Reiorms ‘Act and as such the plaintiffs 
were entitled to recover their half share 
from the defendant-appellant. The con- 
tention of the learned counsel for the 
plaintiff-respondents is that the expres- 
sion ‘abadi sites’ used in sub-clause (i) 
of clause (a) of Section 6 refers only 
to vacant sites and not to the sites on 
which some buildings were standing at 
the time of vesting. This contention can- 
not obviously be accepted because there 
are no qualifying words before this ex- 
pression ‘abadi sites’ and as such it 
would govern both the vacant sites as 

well as the sites covered by buildings. 
If the sites covered by the buildings had 
not vested in the State Government, 
there was no occasion for the State Gov- 
ernment fo settle them with the owners 
of the building under Section 9. As held 
by the Supreme Court in AIR 1970 SC 
1880 (supra) there was first vesting of 
sites under Section 6 and then their 
settlement under Section 9. In my opi- 
nion Section 6 is all inclusive and all the 
right, title and interest which the plain- 
tiffs had in the site of these shops vest 
ed in the State Government under Sec-' 
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tion 6. The plaintiffs were entitled to 
receive half share in the rent of these 
shops in terms of this agreement only 
so long as they were the owners of the 
site. As soon as their right, title and 
interest in the site vested in the State 
Government under Section 6, they were 
no longer entitled to receive any share 
of the rent payable by the tenants of 
these shops. This share in the rent was 
in fact in the nature of rent payable to 
the owner of the site under the terms 
of the agreement. After the abolition of 
the Zamindari, it is the Gaon Sabha 
which can claim it under Rule 26 (vi) 
of the U. P. Zamindari Abolition and 
Land Reforms Rules. 


11. Accordingly, I allow this aps 
peal, set aside the judgment and decree 
passed by the courts below and dismiss 
the plaintiffs’ suit, In the circumstances 
of the case. the parties are left to bear 
their own costs. 


Appeal allowed. 


AIR 1973 ALLAHABAD 564 (V 60 C 197) 
SATISH CHANDRA AND 
N. D. OJHA, JJ. 


Sub-Divisional Officer, Mathura and 
another, Appellants v. ivvali and 
others, Opposite Parties. 


Special Appeal No, 657 of 1972, DJ- 
27-2-1973. 

Index Note:— (A) U. P. Zamindari 
Abolition and Land Reforms Rules, Rule 
115-N — Allotment of land by resolu- 
tion of Land Management Committee 
can be cancelled under sub-rule (iv). 


Brief Note:— (A) The authority by 
suo motu exercise of power can cancel 
under sub-rule (iv) the allotment of 
land made by resolution. This sub-rule 
extends and does not limit the grounds 
of allotment and relates to grounds other 
than those covered by clauses (i) to (iii). 
Any other grounds ‘therefore refers to 
grounds other than allotment by auc- 
tion’. AIR 1957 SC 521; AIR 1966 SC 245 
and AIR 1972 SC 1863, Rel. on. 

(Paras 5. 6, 11) 
Cases Referred: Chronological Paras 


AIR 1972 SC 1863 = (1972) 2 SCC 

442. Amar Chandra v. Collector 

of Excise, Tripura 10 
AIR 1966 SC 245 = (1966) 1 SCR 

304. Raja Bhanu Pratap Singh v. 

Asstt. Custodian 8 
AIR 1957 SC 521 = 1957 SCJ 557, 

Smt. Lilavati Bai v. State of 

Bombay 7 
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Standing Counsel, for Appellant; 
Y, N. Sharma and J. N. Tewari, for Res 
pondent. 


SATISH CHANDRA, J.-— On June 7, 
1971 the Land Management Committee 
passed a resolution allotting plot No. 99 
(area .38 acres) to Sher Singh, pre~“ 
decessor of respondents Nos. 1 to 7, 
Dharam Singh respondent No. 8 made 
a complaint to the Chief Minister 
that the allotment has mot been in 
accordance with the rules. The Chief 
Minister directed the Sub-Divisional 
Officer to look into the matter. The 
Sub-Divisional Officer issued a notice 
initiating proceedings under Rule 115-N 
of the Zamindari Abolition and Land Re- 
forms Rules. Dharm Singh contested the 
proceedings. He inter alia pleaded that 
the Sub-Divisional Officer had no juris- 
diction to examine the validity of the 
allotment in his favour. Nonetheless, 
the Sub-Divisional Officer continued with 
the proceedings. Thereupon Sher Singh 
instituted a writ petition in this Court. 


2. A learned single Judge held 
that Rule 115-N applies to cancellation 
of an order of allotment which is based 
on a public auction as provided by 
Rule 115-I. It does not authorise the As- 
sistant Collector to cancel the allotment 
orders based upon a resolution passed by 
the Land Management Committee. On 
this view the writ petition was allowed 
and the proceedings under Rule 115-N 
were quashed. Aggrieved, the Sub-Divix 
sional Officer and the State have come 
up in appeal. 

3. Rule 115-L authorises the Land 
Management Committee to allot abadi 
sites to various categories of persons 
mentioned in that rule. The allotment 
can either be by a public auction, or In 
other mentioned categories of cases, by 
a mere resolution. So. abadi sites vested 
in the Gaon Samaj can be allotted by two 
different modes. Rule 115-N empowers 
the Assistant Collector in charge of the 
Sub-Division to cancel the allotment 
order. It provides :— 

“115-N (1) The Assistant Collector In 
charge of the Sub-Division shall, on the 
application of any person interested, filed 
within three months of the date of auca 
tion. and may at any time on his own 
motion cancel for reasons to be record- 
ed in writing. the allotment order on one 
or more of the following grounds: 

(i) The bid accepted was inadequate; 

(ii) The auction was collusive or un= 
fair; 

(iii) The auction proceedings were 
ae. followed in accordance with the 
rules; 

(iv) Any other ground. 

(2) No order under sub-rule (1) shall 
be passed unless the allottee has been 
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given an opportunity to show cause 
against the proposed action. 

(3) The decision of the Assistant Col- 

lector in charge of the Sub-Division shall 
be final.” : 
Under this rule any person interested 
ean make an application for cancellation 
of the allotment order. The Assistant 
Collector can suo motu take similar 
action. In both cases the power is to 
cancel the allotment order. As already 
seen, the order of allotment can be pass- 
ed either as a result of auction, or a re~ 
solution. Ex. facie the power of cancel- 
lation has not, in the opening part of 
the rule. been confined to an allotment 
order based on an auction only. 


4. It was urged that since the 
rule authorises a person interested to 
make an application within three months 
of the date of auction. it is implicit that 
a person interested cannot apply for can- 
cellation of an order of allotment based 
upon a resolution. We are unable to 
agree. The rule as it stands provides for 


a period of limitation for an application 


to cancel the allotment order based upon 
an auction. If the commencement of the 
period of limitation is the date of auc- 
tion. then on the plain language of the 
rule there is no prescribed period of 
limitation for an application to cancel 
the allotment order based on a resolution. 
The period of limitation of three months 
can apply to the latter class of cases if 
the term ‘date of auction’ is in that cate- 
gory of cases interpreted to refer to the 
date of the resolution. or the date of the 
order of allotment based on a resolution, 
In any way, it cannot be urged that the 
rule does not authorise a person interest- 
ed to apply for the cancellation of an 
order of allotment in cases where it is 
based on a resolution. 


5. Even if, for the sake of argu- 
ment, the submission be accepted that a 
person interested can make an applica- 
tion only where an auction has taken 
place, yet this construction of the rule 
will not impinge upon the suo motu 
power conferred upon the Assistant Col- 
lector. He can without any time limit 
take action for cancellation of the order 
lof the allotment. There is no restriction 
in such a case upon the power of the 
Assistant Collector to the effect that he 
can take action only where the allotment 
order is based upon auction. Unrestrict- 
ed power has been conferred to cancel 
an allotment order: the only restriction 
being the grounds upon which the order 
ean be cancelled. 


6. Four grounds have been men~ 
tioned. of which the first three specifical- 
ly refer to the auction. The 4th is a 
general ground couched in the widest 
possible terms. In the context, the 
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fourth, viz., “any other ground” is ex- 
tensive and not a limitative ground. The 
ground contemplated by clause (iv) is to 
be a ground other than the grounds men- 
tioned in clauses 1, 2 and 3. The ques- 
tion is whether the fourth clause has to 
be read ejusdem generis with the pre- 
ceding three grounds. 

7. Section 6(a) of the Bombay 
Land Requisition Act, 1948 contemplated 
vacancy when a tenant ceased to be in 
occupation upon termination of his 
tenancy, eviction. or assignment, or 
transfer, or transfer in any other manner 
of his interest in the premises, or other~ 
wise. Before the Supreme Court it was 
argued. that the word “otherwise” should 
be read ejusdem generis with the pre~ 
ceding words of the section. The Supreme 
Court repelled the submission. Jt ob- 
served in the case of Smt, Lilavati Bai v. 
State of Bombay, AIR 1957 SC 521 that 
the Legislature has been cautious and 
thorough going enough to bar all ave- 
nues of escape by using the words “or 
otherwise” in explanation (a), Section 6 
of the Bombay Land Requisition Act, 1948. 
Those words are not words of limitation, 
but of extension so as to-cover all pos- 
sible ways in which a vacancy may occur. 
Generally, a tenant’s occupation of his 
premises ceases when his tenancy is tere 
minated by acts of parties, or by opera~ 
tion of law, or by eviction by the land= 
lord, or by assignment or transfer of the 
tenant’s interest. But the Legislature 
when it used the words “or otherwise” 
apparently intended to cover other cases 
which may not come within the mean= 
ing of the preceding clauses: for example, 
a case where the tenant’s occupation has 
ceased as a result of trespass by a third 
party. Hence far from using those 
words ejusdem generis with the preced~ 
ing clauses of the explanation, the Legis- 
lature used those words in an all inclu- 
sive sense. Their lordships held that the 
rule of ejusdem generis is intended to be 
applied where general words have. been 
used following particular and specific 
words of the same nature, on the estab« 
lished rule of construction that the Legis“ 
lature is presumed to use the general 
words in a restricted sense; that is to 
say. as belonging to the same genus as 
the particular and specific words. A res- 
tricted meaning has to be given to the 
words of general import only where the 
context of the whole scheme of legisla- 
tion requires it. But, where the context 
and the object and mischief of the en- 
actment do not require such restricted 
meaning to be attached to words of 
general import. it becomes the duty of 
the Courts to give those words their plain 
and ordinary meaning. 

8. In Raja Bhanupratap Singh v. 
Assistant Custodian, (AIR 1966 SC 245) 
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it was beld that the rule of ejusdem 
generis applies where a general word 
follows particular and specific words of 
the same nature as itself. It has no ap- 
plication where there is no genus of 
eategory indicated by the Legislature, 


9. Here the three clauses give the 
grounds upon which an auction can be 
challenged, but the fourth is entirely a 
different ground, It covers grounds other 
than those mentioned in the preceding 
three clauses. This is a case where the 
general words follow particular and 
specific words of a different nature. This 
would exclude the application of the doc- 
trine of ejusdem generis. Further, the 
context of Rule 115-N shows that the 
Legislature did not intend to use Cl, (iv) 
in a restricted sense. It appears to 
have used it in an extensive sense. It 
has been seen that an allotment order 
can be made either through an auction 
or by a resolution. When power has 
been conferred upon the Assistant Col- 
lector to cancel the order of allotment 
there is no indication of any intention to 
confine this power to allotment orders 
based on an auction alone. There seems to 
be no indication that the rule making au- 
thority intended to leave an uncontrolled 
and arbitrary power upon the Land 
Management Committee to make an al- 
lotment order by q resolution simpliciter 
without any control by the Assistant Col- 
lector, 


- 10. For the respondents reliance 
was placed upon Amar Chandra Chakra- 
borty v. Collector of Excise, 1972 (2) SCC 
442 = (AIR 1972 SC 1863). It was held 
in this case that the doctrine of ejusdem 
generis applies when (i) the statute con- 
tains an enumeration of specific words; 
(ii) subjects of enumeration constitute a 
class or category; (iii) that class or cate- 
gory is not exhausted by the enumera- 
tion; (iv) the general term follows the 
enumeration; and (v) there is no indica- 
tion of a different legislative intent. In 
our opinion, these tests are not satisfied 
in the present case. As seen above, the 
legislative intent is not restrictive but 
extensive. Clause (iv) gives a ground 
which is not confined in nature, to the 
grounds mentioned in the preceding 
clauses, It is true that grounds Nos, 1, 
2 and 3 are applicable to a case of auc- 
tion only, but then the nature of the 
grounds is different than the ground 
mentioned in clause (iv). The very words 
“any other ground” takes clause (iv) in a 
eategory entirely different and distinct 
from the other three categories. It is 
clear that the enumeration of the ground 
in clause (iv) is not of the same category 
as the grounds mentioned in clauses 1, 
2 and 3. The rule of ejusdem generis 
cannot be pressed in service to confine 
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clause (iv) to a ground upon which only 
an auction can be cancelled. 

1i. In our opinin, Rule 115-N con- 
fers power upon the Assistant Collector 
to take action in respect of an allotment 
order passed on the basis of a resolution 
also, and the proceedings initiated by the 
Sub-Divisional Officer were not without 
jurisdiction. 

12. Leamed counsel for the res- 
pondent urged that the proceedings are 
barred by limitation and by Rule 115-E. 
These pleas ought to be taken before the 
Sub-Divisional Officer. For this reason 
we have not gone into it. 

13. In the result, the appeal suc- 
ceeds and is allowed with costs. The 
judgment of the learned Single Judge is 
set aside and the writ petition is dismis- 


sed. with costs. 
Appeal allowed. 
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R. B. MISRA, J. 


Mohan, Petitioner v, The Director of 
Consolidation, U. P., Kanpur and others, 
Respondents. 

Civil Misc. Writ Petns. Nos, 5590 and 
5591 of 1970, D/- 23-2-1973. 

Index Note :— (A) Tenancy Laws — 

U. P. Consolidation of Holdings Act 
(1954), Section 9 — Claim of acquisition 
of sirdari rights by adverse possession. 

Brief Note :— (A) Claimant can tack 
on previous possession of her father and 
mother to her possession. 1970 All WR 
(HC) 370, Distinguished; AIR 1965 SC 
1553, Relied on. (Paras 7, 12) 
Cases Referred: Chronological Paras 
1970 All WR (HC) 370, Bishambhar 

Nath v. Director of Consolidation 5 
ATR 1965 SC 1553 = (1965) 3 SCR 

63, Gurbinder Singh v. Lal Singh 12 
ATR 1957 Pat 37 = 1956 BLJR 427, 

Jatu Das v. Sulochana Mundain 10 
AIR 1934 PC 23 = 61 Ind App 78, 

oo of State v. Debendra Lal 


AIR 1921 All 389 = ILR 43 All 164, 
Mst. Ram Piari v. Budh Sen 8 


Bharat Ji Agrawal, for Petitioner; 
U. S. Awasthi and Standing Counsel, for 
Respondents. 


ORDER :— These two connected 
petitions are directed against the order 
of the Director of Consolidation dated 
13th August, 1970. 

2. The two writ petitions relate 
to two different khatas Nos. 37 and 83. 
fin the basic year record, the two peti- 
tioners were recorded as sirdars of the 
disputed plots. 
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3. An objection was filed by Smt. 
Chandana, respondent No. 3, claiming 
sirdari rights on the basis of adverse 
possession. Her stand was that her father 
forcibly took possession of the land in 
dispute and after his death about ten 
years back, her mother, Smt. Sheo Rani, 
came in possession and after her death, 
which took place about three years back, 
she obtained possession of the disputed 
plots and thus by continuous possession 
for more than six years, she had matur- 
ed title. The claim was resisted by the 
petitioners, who alleged themselves to be 
fin possession of the disputed plots. 

4, The Consolidation Officer dis- 
missed the objection on the ground that 
respondent No, 3 had not matured title, 
as she was not in possession for more 
than six years. On appeal, the Settle- 
ment Officer (Consolidation) reversed the 
order of the Consolidation Officer and al~ 
_ lowed the objection of respondent No, 3, 

holding that she had matured title. The 
order of the Settlement Officer (Consoli- 
dation) was confirmed in revision by the 
Director of Consolidation. The peti- 
tioners have now come to challenge the 
order of the Director of Consolidation. . 


5. The sole contention raised on 
behalf of the petitioners is that Smt 
Chandana had not been in possession for 
more than the prescribed period and, 
therefore, she did not prescribe any title 
by adverse possession and the possession 
of her father and mother could not be 
tacked on to her possession to enable her 
to mature title by adverse possession. In 
support of this contention, reliance was 
placed on Bishambhar Nath v. Director 
of Consolidation, U. P, at Hardoi, 1970 
All WR (HC) 370. Im that case, it was 
held that: 


“A right by adverse possession is a 

right acquired under law and it cannot 
be conferred. Further, the adverse pos« 
session of two persons at different times 
cannot be tacked even though they may 
be related together as brothers.” 
In that case, it was found as a fact that 
the two trespassers were not the own 
brothers as alleged and so that was a case 
of possession by two independent tres~ 
passers, There was no good relationship 
between them. 

6. The matter can be looked af 
from two aspects: 

(i) if the trespassers have jural re~ 
Jations; — 

(ii) if the trespassers. are indepen 
dent trespassers. 


7. It is now well settled by vari- 
ous authorities of this Court and other 
Courts that the possession of one tres< 
passer cannot be tacked to the possession 
of other trespasser to enable him to pres- 
cribe right by adverse possession, if the 


` from. 
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two trespassers are independent. But the 
position is different if one trespasser de- 
rives his interest from the other or. in 
other words, they have any jural rela- 
tionship. 

8. In Mst, Ram Piari v, Budh Sen, 
AIR 1921 All 389 dealing with Article 144 
of the Limitation Act, a Division Bench 
of this Court laid down the following 
proposition :—- 

“A person who is in possession of 
land without title has, while he continues 
in possession and before the statutory 
period has elapsed, a transmissible and 
inheritable interest in the property, but 
that interest is liable at any moment to 
be defeated by the entry of the rightful 
owner; and ie such pereon is aede in 
possession one claiming ough him, 
who holds till the expiration of the sta- 
tutory period, such a successor has then 
as good a right to the possession as if he 
himself had occupied for the whole 
period.” 

9. In Secy. of State v. Debendra 
Lal Khan, AIR 1934 PC 23 it was laid 


“I£ the plaintiff can establish that he 
and. those from or through whom he 
derives right have for 60 years been in 
possession adverse to the Crown of the 
fishery, any right of the Crown thereto 
is extinguished, and the plaintiff is en- 
titled to succeed in his claim.” 

10. In Jatu Das v. Mt. Sulochana 
Mundain, AIR 1957 Pat 37 a Division 
Bench of the Patna High Court had the 
occasion to consider Article 144 read with 
Section 2 (4) and (8) of the Limitation 
Act. In that case, it was held: 


“Art, 144 read with sub-ss, (4) and 
(8) of S. 2 shows that the expression “the . 
possession of the defendant” in Art. 144 
includes also the possession of the per- 
son from or through whom the defendant 
derives his liability to be sued. The 
periods of adverse possession of two or 
more defendants can be tacked together 
if one defendant derives his interest 
the other.” 


_ i The reasoning which was ap- 
plicable in the interpretation of Art. 144 
of the . Limitation Act read with Sec- 
tion 2 (4) and (8) can equally apply to 
the present case. 


12. In Gurbinder Singh v. Lal 
Singh, AIR 1965 SC 1553, the Supreme 
Court made a distinction in the case of 
trespassers who had jural relationship 
and the trespassers who had no such re~ 
lationship. In case of independent tres- 
passers, the defendant is not entitled to 
tack on the previous possession of that 
person to his own possession. In this 
view of the matter, the order of the 
Director of Consolidation is fully justified 





568 All. [Prs, 1-3] 


by the various authorities of this Court 
and other Courts and he has committed 
mo error, much less a manifest error of 
Law, 

13. The writ petitions have no 
force, They are accordingly, dismissed. 
In the circumstances of the case, the par- 
ties will bear their own costs. 

Petitions dismissed. 
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(LUCKNOW BENCH) 
J. M. LAL, J. 

Raja Ram Sonar, Defendant-Appel< 
fant v. Smt. Durga Devi Agarwal, Plain- 
tiff-Respondent, 

Second Appeal No. 478 of 1968, D/- 
19-2-1973, against decree of Addl. Dist. J., 
Lucknow, D/- 23-8-1968. . 

Index Note :— (A) U. P. (Temporary) 
Control Sf Rent and Eviction Act (3 of 
1947), Section 3 (1) (a) — Termination of 
tenancy — Stage at which notice under 
Section 106, T. P. Act can be served — 
(X-Ref :— T. P. Act (1882), S. 106). 

Brief Note :— (A) There is no bar for 
terminating the tenancy by a notice 
under Section 106, T. P. Act. Section 3 
of the Rent Control Act bars only the 
filing of a suit for ejectment unless one 
or more conditions prescribed therein 
have been fulfilled. Thus a landlord 
can issue a composite notice under Sec- 
tion 106 and Section 3 (1) (a) or he can 
terminate the tenancy by notice under 
Section 106 before obtaining permission 
from the Commissioner for filing the suit 
for ejectment against the tenant. Case 
law discussed. (Paras 3, 4, 5) 


Cases Referred: Chronological Paras 
1972 All LJ 331 = 1972 Ren CJ 
246, Shamsher Ali v. Sm, Mohini 
Jagtiani 4,5 
AIR 1971 SC 2361 = (1970) 3 SCR 
815, Ramji Das v, Trilok Chand 7 
AIR 1970 SC 1919 = 1969-3 SCR 
__ 894, Mohd. Ismail v. Nanney Lal 4 
AIR 1970 All 309 = 1969 All LJ 
881 (FB). Jagannath Pd. v. Smt. 
Chandravati 4 
AIR 1970 All 446 = 1970 All LJ 
336 (FB), Ganga Ram v. Sm. 
Phulawati 4 
AIR 1966 SC 893 = (1966) 2 SCR 
553, Ram Swarup v. Shikar 
Chand 
AIR 1965 SC 101 = 1964-5 SCR 
239, Mangilal v, Suganchand Rati 4 
AIR 1960 All 211 = ILR (1959) 2 
All 284, Janki Prasad Hanuman 


__ Pd. v. Pt. Harish Chandra Tewari 5,7 
AIR 1951 SC 280 = 1951 SCR 548, 
Bishundeo Narain v. Seogani Rai q 


EQ/HQ/C66/73/MVI 


Raja Ram v- Durga Devi (J, M. Lal J.) 


A.LR. 


5. L. Verma, for Appellant; M. L, 
Trivedi, for Respondent. 


JUDGMENT :— This Judgment shall 
govern second appeals Nos. 478 of 1968, 
286 of 1969 and 349 of 1969 which were 
connected and heard together. Each of 
these cases arises out of the suit for 
€jectment and arrears of rent filed by 
the landlord. In each case a decree for 
ejectment and arrears of rent was passed 
in favour of the landlord against the 
tenant. An appeal filed by the tenant 
against that decree passed by the trial 
Court in each case was dismissed by the 
lower appellate Court, Hence the tenants 
have now approached this Court by filing 
the second appeals. 


2. I heard the learned counsel for 
the parties. The common question of 
law that was raised on behalf of the ap- 
pellants in all the three appeals was that 
the notice of termination of tenancy 
under Section 106 of the Transfer of Pro- 
perty Act was pre-mature in view of the 
provisions contained in the U. P. (Tem~ 
porary) Control of Rent and Eviction 
Act. At this place it may be pointed - 
out that the landlord in the suit out of 
which second appeal No. 478 of 1968 has 
arisen had sought the ejectment of the 
tenant on the basis of permission prayed 
for from the District Magistrate and 
which was ultimately granted by the 
Commissioner in revision filed before him 
though the District Magistrate had ori- 
finally refused to grant the permission. 
In the other two suits out of which 
second appeals Nos. 286 and 349 of 1969 
have arisen the landlord had sought 
ejectment of the defendant on the ground 
that he made default in payment of ar- 
rears of rent due for more than three 
months in spite of a notice being served 
on him under Section 3 (1) (a) of the said 
Act- In these two cases the notice of 
termination of tenancy under Section 106, 
Transfer of Property Act was combined 
with the notice under Section 3 (1) (a) of 
the Rent Control Act while in the third 
ease the landlord had served the notice 
under Section 106 prior to obtaining the 
permission from the Commissioner for 
antes ane suit for ejectment against the 
enant. 


3. The contention of the learned 
counsel for the appellant is that the 
cause of action to terminate the 
tenancy arises only after the bar placed 
by the Rent Control Act is removed on 
account of the failure of the tenants to 
pay the arrears of rent within the pres- 
cribed period after service of notice on 
him under Section 3 (1) (a) or after ob- 
taining permission from the District 
Magistrate for filing a suit for ejectment. 
A notice under Section 106 purporting to 
terminate the tenancy even prior to that, 
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it is contended on behalf of the appellants, 
is pre-mature and as such, invalid, In 
my opinion, this argument is without any 
substance. The bar that has been placed 
by the Rent Control Act is in the way 
of filing a suit and not in the way of ter- 
minating tenancy. A tenancy by notice 
under S. 106 can be terminated either by 
the landlord or by the tenant. For ter- 
minating such tenancy the Rent Control 
and Eviction Act does not place any bar. 
‘What has been barred by S. 3 of that Act 
is that no suit for ejectment shall be filed 
unless one or more of the conditions pres- 
leribed therein have been fulfilled. That 
being so. a landlord is at liberty to give 
a notice to his tenant under Section 106, 
Transfer of Property Act requiring him 
to vacate the premises within one month 
from the date of receipt of that notice. 
If the tenant wants to vacate the house 
within this period he is at liberty to do 
so. He need not himself give a notice to 
the landlord about his intention to vacate 
the house in such circumstances and he 
can simply comply with the notice of the 
landlord. If, however; the tenant does 
mot want to vacate the house, the land- 
Jord will not be competent to file a suit 
for ejectment against him unless he is 
able to fulfil one or the other of the re- 
quirements laid down in Section 3. If 
mone of those requirements is fulfilled the 
notice of termination of tenancy would 
remain infructuous and on its basis the 
Jandlord would not be able to eject the 
tenant so long as the Temporary Rent 
Control Act remained in force, 


4. In view of the position stated 
above there can be no legal objection to 
a landlord giving a composite notice to 
his tenant under Section 106, Transfer 
of Property Act and Section 3 (1) (a) of 
the U. P. (Temporary) Control of Rent 
and Eviction Act. If the tenant pays the 
arrears of rent demanded from him under 
Section 3 (1) (a) he shall not be liable to 
ejectment and the notice under Sec. 106 
will again remain infructuous, If. how- 
ever, the arrears of rent are not paid 
within the prescribed period the tenancy 
would stand terminated on the expiry of 
the period prescribed by Section 106 and 
thereafter the landlord would be compe- 
tent to file a suit for ejectment against 
the tenant if the latter does not volun- 
tarily vacate the premises. This view is 
supported by a string of decisions of this 
Court as well as of Supreme Court. A 
reference may be made to Mangilal v. 
Sugan Chand Rathi, AIR 1965 SC 101; 
Jagan Nath Prasad v, Smt. Chandrawati, 
1969 All LJ 881 = (AIR 1970 All 309 
(FB)); Mohd, Ismail v. Nanney Lal, 
AIR 1970 SC 1919; Shamsher Ali v, Smt. 
Mohini Jagtiani. 1972 All LJ 331: Ganga 
Ram, v, Smt, Phulawati, 1970 All LJ 336 
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=' (AIR 1970 All 446 (FB) and Fannilal 
v. Smt, Chironja, 1972 All LJ 499. 


5. The position with regard to ob- 
taining permission of the District Magis- 
trate subsequent to the termination of 
tenancy under Section 106 also stands on 
the same footing. It is permissible to a 
Jandlord to terminate the tenancy by 
giving a notice to his tenant under Sec- 
tion 106, Transfer of Property Act and 
thereafter to obtain the permission of the 
District Magistrate. The suit for eject- 
ment can, however, be filed only after 
the permission has been obtained and not 
before that. In Janki Prasad Hanuman 
Prasad v. Pt, Harish Chandra Tewari, AIR 
1960 AIl 211 it was held by a Bench of 
this Court that a notice under Section 106 
will not be dependent on the existence 
of permission under Section 3 of Act 3 of 
1947. It can be given before the permis- 
sion, simultaneously on the same date 
when the permission is sought and ac- 
corded or after the permission has been 
granted. The same view was held by 
me in 1972 All LJ 331 (Supra). So this 
common point raised on behalf of the 
appellants in all these appeals is without 
any merit. 

6. We now come to the special 
points raised in each of these appeals 
besides the above common point. With 
regard to second appeal No. 478 of 1968 
the learned counsel for the appellant con- 
tended that though the landlord has se- 
cured. permission to file a suit for eject- 
ment against the tenant, as contemplated 
by Section 3 from the Commissioner be~ 
fore whom a revision was filed against- 
the order of the District Magistrate re- 
fusing that permission, the same was ob~ 
tained by fraud and misrepresentation. 
The plea of fraud or misrepresentation 
should have been taken before the Com- 
missioner. It cannot be taken in collate- 
ral proceedings like the present one 
where the suit for ejectment was filed 
on the basis of that permission. If the 
permission is shown to be illegal or with- 
out jurisdiction which would make it 
nullity in law the matter would stand on 
a different footing as was held by the 
Supreme Court in Ram Swarup v. Shikar 
Chand, AIR 1966 SC 893. 

7. Assuming for arguments sake 
that a plea of the permission being ob- 
tained by fraud can also be looked into 
by the Civil Court in the suit filed on the 
basis of that permission it was necessary 
for the defendant to set forth full parti- 
culars of the alleged fraud in his written 
statement as held by the Supreme Court 
in Bishundeo Narain v, Seogani Rai, AIR 
1951 SC 280. In the present case. as ob- 
served by the Courts below, the defen- 
dant did not set forth any particulars of 
the fraud besides making a general al- 
legation that the permission was obtain- 
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_ed on the basis of fraud and mis-repre- 
sentation. It appears that the landlord's 
ease before the District Magistrate was 
that the house was in a dilapidated con- 
dition and she wanted to reconstruct the 
entire house of which a portion was in 
the tenancy of the defendant while the 
other portion was in her own occupation. 
The tenant contested that case of the 
landlord before the District Magistrate 
and the Commissioner. In suits of that 
contest the permission was granted by 
the Commissioner under his order dated 
9-8-1968. The merits of this order on 
the ground that the house was not in a 
dilapidated condition so as to require its 
reconstruction cannot be challenged in 
Civil Court because that order is not 
justiciable on this ground as was held 
by this Court in AIR 1960 All 211 and 
also by the Supreme Court in Ramji Das 
v. Trilok Chand, AIR 1971 SC 2361. As 
observed by the lower appellate Court 
even on the fact proved on record the 
challenge to the Commissioner’s order 
was not justified because the tenant him~ 
self had admitted in his written statement 
that the house needed extensive repairs, 
On behalf of the appellant it was further 
contended that almost seven years had 
passed since this permission was granted 
but neither the house has been recon- 
structed so far nor it has fallen down. 
Obviously, the occasion for reconstruc~ 
tion has not arisen because the landlord 
has not been able to secure possession so 
far due to the pendency of this appeal. 
In her application for expediting this 
„case the respondent. had alleged that 
some portions of the house had fallen 
down and she had to shift elsewhere and 
due to the pendency of this second ap- 
peal she could not rebuild this house. 
This allegation was supported by an 
affidavit which was not  controverted. 
Any way, it is not a matter for decision 
by this Court whether or not the cir- 
cumstances existed which justified the 
grant of the permission by the Commis~ 
sioner on 9-8-1966. No other point was 
pressed on behalf of the appellant in 
this appeal. The appeal is. therefore, 
without any merits and liable to be dis- 
missed. 


8. In Second Appeal No, 286 of 
1969 it was contended by the learned 
counsel for the appellant that the arrears 
of rent due by the tenant did not ex- 
ceed three months’ rent after mak- 
ing adjustment for the amount paid 
by him on account of water tax and the 
amount that had been remitted by him 
through a money order. So far as the 
latter amount is concerned both the 
courts below have found that there was 
mo legal evidence to prove such tender 
through money order. The courts below 
after adjusting payment of water tax 
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have arrived at the conclusion that more 
than four months’ rent was due by the 
tenant which he failed to pay within 
the prescribed time after the receipt of 
the notice under Section 3 (1) (a). Thaf 
being finding of fact cannot be question~ 
ed in this second appeal. In view of this 
finding the defendant was liable to eject- 
aed and his appeal is also without any. 
orce 


9. Im second appeal No. 349 of 
1969 the allegation of the tenant was 
that the rent was Rs, 4.38 per month as 
determined by the Rent Control and 
Eviction Officer on an application made 
by the tenant under Section 3-A of tha 
Rent Control Act and on the basis of 
this monthly rent the tenant was not in 
arrears when the notice under Section 
3 (1) (a) was served on him, Both the 
courts below have found that the agreed 
rent was Rs. 15/- per month though 
subsequently a rebate of Re. 1/- per 
month was allowed and in this way the 
rent payable by the defendant was 
Rs. 14.00 per month. On that basis he 
was in arrears of rent for more than 
four months a notice was given to him 
and he failed to pay the same within 
the prescribed time, The courts below 
have noted that the original noord of 
the house was one Srimati Ram Lali 
Devi and the tenants were the defen- 
dants and one Merhai Lal to whom this 
house was allotted in the year 1963. 
After that the rent which these tenants 
agreed to pay to the landlord was 
Rs. 15/- per month but Srimati Ram Lali 
Devi. who appeared as witness for the 
plaintiff, had given a rebate of Re. i/~ 
per month. In this way the agreed rent 
was Rs. 14/- per month. This finding of 
fact has been arrived at by the courts 
below on an appraisal of the evidence 
on record, Srimati Ram Lali Devi trans« 
ferred this house to the plaintiff-respon~ 
dent by means of a sale deed dated 
14-11-66. Merhai Lal tenant also left the 
house and thereafter the defendant ap« 
pellant alone remained as tenant, The 
defendant-appellant had, no doubt, made 
an application against Srimati Ram Lali 
Devi in December, 1966 to the Rent Con 
trol and Eviction Officer praying for fixa 
tion of the rent on the representation 
that there was no agreed rent. In that 
case Srimati Ram Lali Devi had filed 
her written statement dated 24-1-67 in 
which she clearly stated that she had 
already transferred the house to the 
plaintiff-respondent on 4-11-66 and as 
such she had no interest in the house at 
that time. Even after that the defendant« 
appellant did not implead the plaintiff. 
respondent in these proceedings and ob- 
tained an ex parte order dated 16-5-67 
fixing the rent at Rs, 4.38 per month. 
The plaintifi-respondent not being a 
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party to those proceedings cannot be 
bound by this order. Since there was 
already an agreed rent, there was no 
occasion for the Rent Control and Evic- 
tion Officer to fix the rent under Sec- 
ition 3-A, This tenant was also in arrears 
of rent for more than four months which 
he failed to pay in spite of service of 
notice under Section 3 (1) (a). He also 
fneurred a liability to be ejected under 
that provision. 

10. As a result of the above find- 
ings all the three appeals are dismissed 
with costs. The stay orders passed in 
all the three appeals are discharged. 


Appeals dismissed. 





AIR 1973 ALLAHABAD 571 (V 69 C 200) 
T. S. MISRA, J. 


Ram Pari, Appellant v. Sita Ram Pandey 
and others, Respondents. 


Second Appeal No. 1900 of 1965, DJ- 
30-3-1973 against judgment and decree of 
Be Singh Addl. Civil J., Deoria, D/- 13-1- 
965. 

Index Note:— (A) Civil P. C. (1908), 
O. 32, R. 3 — Absence of notice — Effect 
on the appointment of guardian. 


Brief Note :— (A) A failure to serve the 
summons as well as the notice is a failure 
to follow the procedure and is an irregu- 
larity. It cannot render the order a nullity. 
A plaintiff cannot succeed by merely show- 
ing an irregularity unless he can satisfy the 
Court that he has been prejudiced and has 
been deprived of some good defence which 
was open to hi (Paras 5, 6) 
Cases Referred : Chronological Paras 
AIR 1958 All 437, Abhiman Singh v. 

Ram Hit Singh -5 
AIR 1956 All 218 = 1956 AH LI 

228, Inder Pal Singh v. Babu Singh 5 
AIR 1926 All 545 = 24 Ali LJ 970, 

Ram Rekha v. Ganga Prasad 6 


Gyan Chandra Dwivedi, for Appellant; 
Raja Ram Agarwal, Bharatji Agarwal, for 
Respondents. - } 

JUDGMENT :— This is a plaintiff’s ap- 
peal which arose in the following circum- 
stances. Sita Ram defendant had commenc- 
ed an action for partition of the property in 
suit in the Court of Munsif, Deoria, being 
suit No. 3171 of 1957 — Sita Ram v. Shital 
Pandey and others. The present plaintiff ap- 
pellant was also made a party to that suit 
alleging that Sita Ram had 1/3rd share in it. 
That suit was decreed. On appeal the decree 
passed in that suit was confirmed. The pre- 
sent plaintiff then commenced another action 
which has given rise to this appeal for can- 
cellation of the decree passed in the suit 
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No. 3171 of 1957 and the appellate decree 
dated 2ist August, 1961, inter alia, on the 
grounds that he was a minor and the ap- 
pointment of the alleged guardian in the 
suit No. 3171 of 1957 by the Court was 
illegal and without jurisdiction. He con- 
tended that the defendant No. 4 was ap- 
pointed his guardian-ad-litem but he did not 
take proper defence in the case nor did he 
produce necessary evidence on behalf of the 
minor which resulted in miscarriage of justice. 
He was thus greatly prejudiced and sought 
cancellation of the aforesaid decrees. 


2. The suit was resisted by the defen- 
dant No. 1 Sita Ram. He denied the allega» 
tions made on behalf of the plaintiff and 
contended that the appointment of the guar- 
dian-ad-litem was legal and in accordance 
with law. He also alleged that no prejudice 
was caused to the plaintiff. The guardian-ad- 
litem was not negligent and the plaintiff was, 
therefore, not entitled to the reliefs claimed. 


3. The trial Court having found that 
no illegality was committed in the appoint- 
ment of the guardian-ad-litem of the plain- 
tiff in the suit No. 3171 and the guardian-ad- 
litem was not negligent in his act and fur- 
ther no prejudice was caused to the plaintiff 
dismissed the suit. On appeal by the plain- 
tiff the findings recorded by the trial Court 
were affirmed and the appeal was dismissed. 
The plaintiff has now come to this Court in 
second appeal. 

4. It was urged by the learned coun- 
sel for the appellant that the provisions of 
Order 32 of the Code of Civil Procedure 
were not complied with while appointing the 
guardian-ad-litem of the plaintiff, who was 
at the relevant time a minor, and contended 
that no notice to the minor and to the pro- 
posed guardian was given by the Court as- 
required by sub-clause (4) of Rule 3 of 
Order 32, Civil P. C. He, therefore, con- 
tended that the appointment of the defendant 
No. 4 as guardian-ad-litem in the case was 
illegal and that in fact the Court had no 
jurisdiction to appoint him as such. The 
learned counsel for the respondent, however, 
urged that the procedure Jaid down in R. 3 
of O. 32 was followed and’ at any rate non- 
observance of the procedure would amount 
to mere irregularity and not an illegality. 

5. Sub-clause (1) of Rule 3 of 
Order 32, Civil P. C. requires that where a 
defendant is a minor, the Court, on being 
Satisfied of the fact of his minority, shall 
appoint a proper person to be guardian for 
the suit for such minor. Obviously, there- 
fore, before appointing a guardian for the 
minor the Court must satisfy itself that the 
defendant, who is-alleged to be a minor, is 
really a minor. On being satisfied of the 
fact of the minority of the defendant the 
Court shali appoint a proper person to be 
guardian for the suit for such minor. Sub- 
clause (2) postulates that an order for the 
appointment of a guardian in the suit may 
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be obtained upon application by the plain- 
tiff. On such application the Court must 
first issue a notice to the minor and to any 
guardian of the minor appointed or declar- 
ed by an authority competent in that behalf, 
or, where there is no such guardian, a notice 
to the father or other natural guardian of 
the minor or to the person in whose care 
the minor is. Thereafter the Court must 
hear the objections, if there be any, and 
pass suitable orders in the matter. In the 
instant case it is not disputed that the pre- 
sent plaintiff appellant was a minor at the 
time when the suit No. 3171 of 1957 was 
filed. It has come in evidence that notices 
Exs. 3 and 5 were issued by the Court 
addressed to the mother of the plaintiff as 
also to the present plaintiff. These notices 
must have been issued on the application 
moved for the appointment of a guardian- 
ad-litem of the plaintiff, who was then a 
minor. Ex. 6 is the report of the process- 
server on the notice Ex. 3. It is also not 
disputed that the Court did ultimately ap- 
point the defendant No. 4, Sri Om Prakash 
Vakil of Deoria, as the guardian-ad-litem of 
the present plaintiff appellant in that suit. 
From the report of the process-server, Ex. 6, 
it appears that the notice, Ex. 3, could not 
be personally served on the addressee because 
the lady was reported to be purdahnashin 
and did not appear before the process-server. 
The notice was, therefore, affixed at the main 
door of the house said to have been occupied 
by the mother of the plaintiff. Neither the 
plaintiff nor the defendant No. 1 filed any 
other document which could throw light on 
the procedure adopted by the Court in ap- 
pointing Sri Om Prakash Vakil as guardian- 
ad-litem of the present plaintiff. The only 
documents which have been. filed in this 
connection are Exs. 3, 5 and 6 referred here- 
tofore. On the basis of these three documents 
it was urged that the Court while appointing 
Om Prakash guardian-ad-litem did not follow 
the procedure laid down in Order 32, Rule 3, 
Civil P. C. I am unable to accept this con- 
tention. The plaintiff sought the cancella- 
tion of the decree on the ground that he 
was not properly represented in the suit 
No. 3171 of 1957 and was thereby greatly 
prejudiced. He had to make out that case 
by producing the relevant evidence on the 
record. The three documents, Exts. 3, 5 and 
6, do not bear out the contention of the 
plaintiff. They merely go to prove that twice 
notices were issued by the Court inviting ob- 
jections in relation to the appointment of 
guardian-ad-litem. Ex. 6 is the report of the 
process-server from which it cannot be in- 
ferred that the Court committed grave illega- 
lity in making appointment of the guardian- 
ad-litem. It has been the consistent view 
of this Court that failure to serve the sum- 
mons as well as the notice is a failure to 
follow the procedure and is evidently an ir- 
regularity and that in following the procedure 
the Court has the necessary jurisdiction; the 
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defect lies in the mode adopted to exercise 
it and such an order cannot be said to be 
a mere nullity. (See Inder Pal Singh v. Babu 
Singh, AIR 1956 All 218 and Abbiman Singh 
v. Ram Hit Singh, ATR 1958 All 437). 


6. Assuming that there have been 
alleged irregularities in the appointment of 
the guardian-ad-litem in the previous suit as 
to entitle the plaintiff to re-open the question 
he cannot by merely showing irregularities 
succeed unless he can satisfy the Court that 
he has been prejudiced and has been depriv- 
ed of some good defence which was open to 
him. In this view I am fortified by the Full 
Bench decision of this Court in Ram Rekha! 
v. Ganga Prasad, (AIR 1926 All 545). Both 
the courts below considered this aspect of 
the matter as well. The trial Court held that 
the guardian-ad-litem was not negligent in 
his duties in defending the plaintiff and no 
injustice was caused to the plaintiff. The ap- 
pellate Court below, on a careful scrutiny of 
the evidence on record, also came to the same 
conclusion and held that the guardian-ad- 
litem had not been grossly negligent as alleg- 
ed and that the case of the appellant was 
not prejudiced in any way. The concurrent 
findings of both the courts below that the 
guardian-ad-litem was not negligent and that 
the plaintiff was not prejudiced in any 
manner whatsoever as alleged are findings 
on fact and are conclusive. The plaintiff 
has not made out any ground warranting 
interference with these findings on fact. 


7. No other point was pressed. 


8. In the result the appeal fails and 
is accordingly dismissed with costs. 


Appeal dismissed. 


AIR 1973 ALLAHABAD 572 (V 60 C 201) 
S. MALIK, J. 
Jagat Singh, Appellant v. Karan Singh 
and others, Respondents. 


Second Appeal No. 2866 of 1965; 


D/- 12-4-1973, against judgment and decree 
of M. C. Agarwal Civil and S. J. Tehri, 
D/- 13-5-1965. 


Index Note: — (A) Tehri Garhwal 
Bhumi Sambandhi Adhikar Niyam Sec. 6 
(4) — Words ‘abibhakt kul ki rest? — 
Meaning of. 

Brief Note: — (A) The words ‘abibhakt 
Kul’ when applicable to a Hindu must mean 
a person who was a member of a joint Hindu 
family of the deceased Khaikar. A sapinda 
cannot by merely messing. and living toge- 
ther for a number of years become a member 
of ‘Abibhakta Kul within meaning of Sec- 
tion 6 (4) when it has been found as a fact 
that there was a prior separation since long. 

(Paras 5, 6) 

N. P. Pant and S. N. Dowal, for Ap- ` 

pellant; S. S. Bhatnagar, for Respondents. 
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JUDGMENT:— This is a plaintiff’s 
appeal against the judgment dated 13-5-1965 
of the Civil Judge, Tehri-Garhwal, allowing 
the respondents’ appeal and setting aside the 
judgment of the Trial Court decreeing the 
. plaintiff’s suit for a permanent injunction res- 
training the defendant-respondents from in- 
terfering with his possession of the property 


in suit. 








2. The following pedigree is rele- 
vant:— 
sar thai 
l l d 
Hira Biju Anand 
ek Ram 
Darshanu Jeet ! 
| Ram Indru 
l | Į fs 
Sunder Jagdish Sri Chand =Mst. 
Singh alias udra =Rup Maya 
Jagat Singh Dei 
(Plaintif) 


Admittedly, the property in suit which is 
Khaikari or sub-tenancy land, was part of 
erstwhile Tehri-Garhwal State situate in 
Uttar Kashi and, therefore, in view of the 
provisions of Section 6 of the Tehri-Garhwal 
Administration Order the laws in force in 
Tehri-Garhwal State continued to remain in 
force and were actually in force on the date 
the suit was filed. 


3. Admittedly, the land in suit was 
the sub-tenancy of Jeet Ram who died issue- 
less. Jagdish alias Jagat Singh plaintiff-ap- 
pellant was brought up by Jeet Ram and 
his wife Rup Dei since Jagat Singh was a 
boy aged about 12 years and Jagat Singh 
used to live in the house of Jeet Ram as a 
member of his family and used to look after 
his cultivation even after his death in the 
lifetime of Rup Dei and Jagat Singh’s name 
appears to have been mutated in the village 
papers in place of Jeet Ram. The defen- 
dants-respondents admittedly are tenants-in- 
chief of the land in suit. 


4, The only question to be decided 
in this appeal is whether after the death of 
the widow of Jeet Ram, Jagat Singh became 
entitled to inherit the sub-tenancy rights in 
the land as an heir of Jeet Ram. In order 
to determine this it is necessary to interpret 
the provisions of Section 6 (4) of the Tehri 
Garhwal Bhumi Sambandhi Adhikar Niyam 
which is as follows:— : 

“Mrit Khaikar ka Bhai ya Sapinda 
Warish (Bhai, Bhateeja aadi) kewal us dasha 
men adhikari hoga jab ki wah us mrit khaikar 
ke saath jeevit samay men abibhakt kul ki 
teeti se uske shareek raha ho.” 


5. As has been found by the court 
below, the plaintiff is a Sapinda of deceased 
Jeet Ram and he was living with Jeet Ram 
till his death as mentioned. According to the 
learned counsel for the appellant, the facts 
recorded by the lower Appellate Court al- 
ready enumerated make the plaintiff entitled 
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to become the Khaikar in place of Jeet Ram 
of the land in suit. I find myself unable to 
accept this contention. The words “Bhai ya 
Sapinda .Warish” naturally mean an agnate 
relation or a collateral on the male line of 
descent who the plaintiff is. But the main 
question is whether by merely messing toge- 
ther with Jeet Ram since a number of years 
before his death, he could be said to have 
been living with Jeet Ram as a member 
“Abibhakt Kul kee Reeti se uske saath 
shareek raha ho.” As has been found by 
the Lower Appellate Court, there was a sepa- 
ration and partition amongst the descendants 
of Kedaru, namely, Darshanu, Jeet Ram and 
Indru. The question is whether by messing 
with Jeet Ram and living with him in the 
same house it could, be said that the plaintiff 
“Abibhakt kul kee Reeti se uske saath sha- 
reek raha ho.” The words indicate that Jeet 
Ram should have been a member of an un- 
divided joint family in accordance with the 
custom of the family (Kul kee Reeti se). In 
my view, the answer has to be in the nega- 
tive. As the provisions of Section 6 (4) of 
the Tehri Garhwal Bhumi Sambandhi Adhi- 
kar Niyam are applicable not only to Hindus 
but also to Muslims and Christians etc., who 
may be living in Tehri Garhwal, the words 
“joint Hindu family” were not used and in- 
stead the words “Abibhakt kul kee Reeti se 
shareek raha ho” were used. 
Those words when applicable to a Hindu 
must mean a person who was a member ofa 
joint Hindu family of the deceased Khaikar 
in this case Jeet Ram. 


6. The lower appellate court rightly 
held that as there was separation since long 
between Jeet Ram and the plaintiff, merely 
by living or messing together with Jeet Ram 
the plaintiff could not be said to have be- 
come a member of a joint family with Jeet 
Ram within the meaning of Section 6 (4) of 
the Tehri Garhwal Bhumi Sambandhi Adhi- 
kar Niyam. 

7. J, therefore, see no force in this 
appeal and dismiss it, keeping in view the 
facts and the circumstances of the case, I 
make no order as to costs. 

Appeal dismissed. 
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RA, J. 5— This is an appeal by the 
defendant No. 1 arising out of a suit for 
tecovery of Rs. 63,786/- on the basis of two 
bonds dated 5th February 1952 and 29th 
March, 1952 respectively. The material facts 
may be briefly stated as follows: 


The defendant No. 1 was a public limit- 
ed company duly incorporated under the 
Indian Companies Act. Sri N. L. Bidani was 
its General Manager and a director. The de- 
fendant No. 1 promised to pay a sum of 
Rs. 48,000/- and another sum of Rs. 15,000/- 
under two bonds dated 27th March, 1952 and 
Sth February, 1952 respectively with interest 
at 7 per cent. per annum within two years 
from the date of the respective bonds. The 
plaintiff alleged that on 29th August, 1952 
the defendant No. 1 paid a sum of Rupees 
10,000/- to the defendants Nos. 2 and 3 as 
part payment of the loan dated 27th March, 
1952 but nothing was paid towards the loan 
due under the bond of Sth February, 1952. 
Subsequently the defendants Nos. 2 and 3 
assigned the said debts under the said bonds 
to the plaintiff by virtue of two assignment 
deeds dated 21st February, 1955. The plain- 
tiff asked the defendant No. 1 to make pay- 
ment of the debts due under the said two 
bonds but -it failed to do so; hence the suit 
for the aforesaid relief was filed. 


2. The suit was contested by the de- 
fendant No. 1. Originally on 20th July, 1955 


a written statement was filed by N. L. Bidani. 


on behalf of defendant No. 1. However, on 
3rd December, 1955 another written state- 
ment was filed on behalf of the defendant 
No. 1, which was signed by Lachman Das, 
a director of the company. It was admitted 
in the second written statement filed on be- 
half of defendant No. 1 that the defendants 
Nos. 2 and 3 had received a sum of Rupees 
10,000/- from the funds of the defendant 
No. 1. The other allegations made in the 
plaint were denied and it was asserted that 
the alleged two bonds, which were the sub- 
ject-matter of the suit, had not been execut- 
ed by any person having the authority to do 
so and those bonds had been obtained by 
coercion, mis-representation and fraud and 
were, therefore, not binding on defendant 
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No. 1. In regard to payment of Rs. 10,000/- 
it was stated that the same was not made 
towards any particular bond in suit. Jn re- 
gard to the deeds of assignment in favour 
of the plaintiff it was alleged that the same 
were collusive, sham, fictitious and not bona 
fide. It was further alleged that pursuant 
to the resolution No. 3 of ‘29th December, 
1951 the entire Sindhwani Agricultural 
Farm, and the stocks in hand with all the 
impliments were to be purchased for a sum 
of Rs. 1,75,000/- and out of that only a 
sum of Rs. 50,000/- was to be paid in cash 
and the remaining amount was to be paid 
within two years from the date of the re- 
gistration. However, instead of carrying into 
effect the resolution No. 3 the defendants 
Nos. 2 and 3 gave possession of the entire 
farm to an employee of the company on 6th 
February, 1952 but fraudulently and in collu- 
sion with Sri N. L. Bidani executed a sale 
deed in respect of 246-52 acres only for a sale 
consideration of Rs. 70,000/- out of which a 
sum of Rs. 55,000/- was received in cash by 
defendants Nos. 2 and 3 and the balance of 
Rs. 15,000/- was shown due from the com- 
pany. 

The bond dated 5th February, 1952 was 
executed in lieu of this consideration and 
‘was obtained by fraud and in collusion with 
the General Manager and was, therefore, 
void. It was further asserted that the defen- 
dants Nos. 2 and 3 on 6th February, 1952 
executed only an agreement of sale of the 
Temaining farm which was also made to 
defraud the company and was not in ac- 
cordance with the resolution of 29th Decem- 
ber, 1951. The bond dated 27th March, 1952 
was a counter part of that agreement accor- 
ing to which defendants Nos. 2 and 3 were 
not entitled to recover the balance but could 
only take possession of tractor etc. and so 
the bond was not enforceable. As defen- 
dants Nos. 2 and 3 remained in possession 
of the tractor and other stocks mentioned in 
the agreement dated 27th March 1952 the 
defendant No. 1 was not liable for the price 
of the same. As the bonds were without 
consideration and executed by an unautho- 
rised person the same were void. It was 
also contended that the plaintiff is the 
brother-in-law of defendant No. 3 and was 
closely related to the defendants Nos. 2 and 
3. The suit had been filed at the instance 
of defendants Nos. 2 and 3 for their benefit 
and the plaintiff had no right to sue. 


3. On these pleadings the Court below 
framed as many as six issues. It found that 
the bonds in suit were duly executed on be- 
half of defendant No. 1 and for considera- 
tion. They were not obtained by practising 
fraud or misrepresentation and were not void, 
It also held that the plaintiff was a bona fide 
assignee of the bonds in suit for considera- 
tion. It recorded a finding that the bond 
dated 5th February, 1952 was not without 
consideration as alleged in para No. 15 of 
the written statement. Having found that the 
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plaintiff was entitled to the sum claimed it 
decreed the suit for the same against the 
defendant No. 1. Aggrieved by that deci- 
sion the defendant No. 1 has preferred this 

appeal, 
x 4. The learned counsel for the ap- 
pellant attacked all the findings recorded by 
the Court below. He contended that the 
bonds in suit were not executed for considera- 
tion and by a person competent to do so on 
behalf of the defendant No. 1. He also con- 
tended that the said bonds had been obtained 
by practising fraud and misrepresentation and 
were without consideration, hence void and 
unenforceable. Lastly it was contended that 
the assignment of the bonds in suit was not 
bona fide and for consideration and as such 
the plaintiff was not entitled to maintain the 
suit. The following points, therefore, arise 
for consideration in this appeal: 


1. Whether the two bonds in suit were 
duly executed for consideration and by a 
person competent to do so? 

2. Whether the said bonds were obtained 
by practising fraud and misrepresentation on 
the defendant No. 1 and were void and un- 
enforceable? 

3. Whether the alleged assignment of the 
said bonds in favour of the plaintiff was 
bona fide and for consideration and whether 
the plaintiff is entitled to maintain the suit? 
Points Nos. 1 and 2. 


5. These points may be conveniently 
disposed of together. The first bond (Ex. 14) 
was for Rs. 15,000/- and was executed on 
5th February, 1952. The second bond (Ex. 7) 
was for Rs. 48,000/- and was executed on 
27th March, 1952. Both these bonds were 
executed on behalf of the defendant No. 1 
by Sri N. L. Bidani. In the written state- 
ment filed on behalf of defendant No. 1, 
which was signed by Lachman Das, it was 
admitted that N. L. Bidani was the then 
General Manager of the Company defendant 
No. 1. This fact is also borne out from the 
statement of P. W. 4 as well as Ex. 12 which 
is an account opening form by which defen- 
dant No. 1 opened an account in the Punjab 
National Bank on 6th July, 1951. The prin- 
cipal object of the defendant No. 1 company 
was to purchase the Sindwani farm. It ap- 
pears that in fulfilment of that object the 
two bonds in question were executed on be- 
half of the defendant No. 1. These acts of 
N. L. Bidani were also ratified by the defen- 
dant No. 1 as would be evident from Ex. 25/1 
which is a photo-stat copy of the agenda 
of the meeting which was to be held on 26th 
. June, 1952 wherein the purpose of the meet- 
ing was stated to consider all the three 
transactions in connection with the purchase 
of Sindwani farm. Ex. 25 is the resolution 
passed at that meeting. The ratification of 
the acts of N. L. Bidani by the defendant 
No. 1 is further borne out by the resolution 
dated 29th August, 1952 contained in the 
proceedings book. Pursuant to this resolu- 
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tion a cheque dated 29th August, 1952 for 
Rs. 10,000/- (Ex. 11) was given by the defen- 
dant No. 1 to the defendants Nos. 2 and 3. 
The proceedings dated 29th August, 1952 as 
well as the said cheque for Rs. 10,000/- were 
also signed by Lachman Das, who had sign- 
ed the written statement on behalf of defen- 
ere 1. The cheque was cashed vide 


It was thus amply proved that the 
bonds in question were executed on behalf 
of the defendant No. 1 by an officer com- 
petent to do so and the act of- the execution 
of those bonds by N. L. Bidani was duly 
ratified by the defendant No. 1. These two 
bonds were also for consideration and had 
not been obtained by practising fraud or 
misrepresentation. Had it not been so the 
defendant No. 1 would not have ratified the 
execution of the same and would in fact 
have repudiated the same. As indicated 
above the defendant No. 1 was floated with 
the main object of purchasing the Sindwani 
farm including the tractor, machinery etc. and 
with that end in view a resolution was 
passed by defendant No. 1 on 29th December, 
1951 to purchase that farm for Rs. 1,75,000/-. 
The defendants Nos. 2 and 3 executed a sale 
deed (Ex. A.12) in respect of 246 acres of 
land of that farm for Rs. 70,000/- and the 
defendant No. 1 paid them a sum of Rupees 
55,000/- in cash and for the balance amount 
of Rs. 15,000/- the bond Ex. 14 was execut- 
ed. P. W. 4 Govind Ram has proved the 
due execution and also the consideration of 
the bond. The action of Sri Bidani in ex- 
ecuting the bond, as pointed out above, was 
also subsequently ratified. We, therefore, 
find no substance in the contention that the 
bond Ex. 14 was not for consideration and 
was not executed by a competent person. We 
also concur with the finding recorded by the 
Court below that the other bond Ex. 7 was 
also for consideration and was executed by 
a competent person. In fact the subsequent 
Tatification made by the defendant No. 1 
exposes the hollowness of the contention 
Taised by the appellant. The resolution 
dated 29th August, 1952 and the payment of 
Rs. 10,000/- coupled with the statement of 
P. W. 4 go to establish that the bond was 
for consideration and was executed on behalf 
of the defendant No. 1 by a person compe- 
tent to do so. : 

6. The contention that the two bonds 
in suit were obtained by practising fraud and 
misrepresentation has also no legs to stand. 
It was urged that the defendants Nos. 2 and 
3 did not disclose to defendant No. 1 the 
defect of their title and that they purported 
to have sold the standing crop whereas those 
crops did not actually exist at the spot. i 
contention has no force inasmuch as the 
defendants Nos. 2 and 3 had disclosed as to 
what their title was. It appears that no ob- 
jection was taken in regard to the standing 
crop at the time of the taking of posses- 
sion of the land. We find no convincing 
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and cogent evidence to establish fraud or 
misrepresentation said to have been practis- 
ed by the defendants Nos. 2 and 3 on the 
defendant No. 1. We, therefore, on the con- 
sideration of the evidence on the record and 
the surrounding circumstances are in agree- 
ment with the Court below in holding that 
the two bonds in suit were for consideration 
and bad been executed on behalf of the de- 
fendant No. 1 by the person competent to 
do so and were not obtained by practising 
fraud or misrepresentation on the defendant 
No. 1 by the defendants Nos. 2 and 3. 
Point No. 3: 


7. The plaintiff has alleged that de- 
fendants Nos. 2 and 3 had assigned the two 
bonds in suit in his favour by the. deeds of 
assignment (Exts. 5 and 6). It was contended 
on behalf of the appellant that the said as- 
signment of the bonds in suit was collusive, 
sham, fictitious and without consideration 
and was, therefore, void and the plaintiff 
was not, therefore, entitled to maintain the 
suit. The execution of the assignment deeds 
(Exts. 5 and 6) was proved by the oral evi- 
dence adduced on behalf of the plaintiff. No 
plausible reason was advanced to show ag 
to why the defendants Nos. 2 and 3 had col- 
luded with the plaintiff to assign the two 
bonds in suit in favour of the plaintiff. It 
is well settled that an assignee would not 
get better rights than that of the assignor. 
The assignment would, therefore, not place 
the plaintiff in a better position than his as- 
signors. There was, therefore, no reason to 
make a fraudulent or collusive assignment in 
favour of the plaintiff. It was, however, 
vehemently argued that the assignment was 
fictitious, sham and without consideration. It 
was pointed out that the assignment deeds 
(Exs. 5 and 6) were executed on 21st January, 
1955. On the same date two cheques for 
Rs. 4,000/- and Rs. 10,000/- (Exs. 8 and 9 
respectively) were issued by Asa Ram Tikam 
Chand in favour of Govind Ram Narain Das. 
Both these cheques were cashed on 2nd 
February, 1955. However, on 22nd January, 
1955 one Shanti Devi Sindwani, who is said 
to be the wife of defendant No. 2, drew a 
cheque for Rs. 17,000/- in her favour. From 
Ex. A.6 it appeared that on 22nd January, 
1955 a draft for Rs. 7000/4/6 was required 
to be purchased on the basis of the amount 
from Shanti Devi Sindwani. Similarly an- 
other draft of Rs. 10,006/4/6 was to be pur- 
chased from Central Bank on the basis of 
the amount from Shanti Devi Sindwani. 


From Ex. A.7 dated 22nd January, 1955 
it appeared that a request was made to the 
Central Bank to issue a demand draft for 
Rs. 10,000/- favouring Tikam Das Taneja. 
From Ex. A.8 dated 22nd January, 1955 it 
appeared that a request was made to Punjab 
National Bank to issue a demand draft 
favouring Tikam Das Taneja and from 
Ex. A.9 it appeared that a sum of Rupees 
14,000/- was debited to Govind Ram Narain 
Das and transferred to Narain Das and Shanti 
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Devi on 2nd February, 1955. Ex. A.10 
dated 2nd February, 1955 disclosed that a 
sum of Rs. 14,000/- being the amount of 
the two cheques for Rs. 10,000/- and Rupees 
4,000/- respectively was paid to the credit 
of Govind Ram Narain Das. The same also 
appeared from Ex. A.10. On the basis of 
these bank transactions it was contended that 
no amount was actually paid by the plaintiff 
to the defendants Nos. 2 and 3 against the 
assignment of the two bonds in question made 
in his favour. These documents have, how- 
ever, to be viewed in the light of the other 
evidence on record and the surrounding cit- 
cumstances. P. W. 4 had deposed that he 
had received the consideration. Exs. 8 and 9 
which were the cheques issued by the plaintiff 
against the consideration for the assignment 
were duly cashed by the assignors. The plain- 
tiff had deposed that he had borrowed money 
from Swadesh Lata. It would make no dif- 
ference if Swadesh Lata had in her turn ob- 
tained money from Shanti Devi and Narain 
Das. The plaintiff’s contention that he had 
borrowed money from Swadesh Lata finds 
corroboration from the entries made in his 
account books. We are, therefore, satisfied 
that the plaintiff had established that the 
assignment of the two bonds made in his 
favour was for consideration. 


8. Even assuming that consideration 
was not paid it would not affect the right of 
the plaintiff to maintain the suit nor it would 
invalidate the assignment inasmuch as an 
assignment of an actionable claim under 
Section 130 of the Transfer of Property Act 
may be with or without consideration. Pass- 
ing of the property would not depend on 
the payment of consideration only. 'The as- 
signors were impleaded as parties to the suit. 
They did not raise any objection to the as- 
signment. They did not allege that the said 
assignment of the two bonds in suit was with- 
out consideration and unenforceable. In 
these circumstances it was not open to the 
defendant No. 1 to challenge the assignment. 
The question of payment of consideration is 
in fact one between the assignor and the 
assignee and the debtor can take no advantage 
of the non-payment of the consideration for 
the assi ent: See Baldeo Sahai v. 
Harbans, ((1911) ILR 33 All 626) and Mangal 
Prasad v. Nabi Bakhsh, (AIR 1918 All 371). 

9. The learned counsel for the appel- 
lant, however, referred us to the decision in 
the case of Kanraj v. Vijai Singh, (AIR 1951 
Raj 74) in support of his contention that the 
assignment can be challenged on the ground 
of want of consideration on which any other 
contract can be impeached. That case, how- 
ever, is not of much assistance. In that case 
the assignor, who was impleaded as one of 
the defendants, had alleged that the agreement 
of assignment was without consideration and 
void. The debtor had not challenged the 
validity for want of consideration. On these 
facts it was held that the assignment could 
be challenged on the ground including one 
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of want of consideration on which any other 
contract could be impeached. The plea, how- 
ever, did not succeed on merits in that case. 
In the present case, however, the assignors, 
who were impleaded as defendants, did not 
challenge the assignment on any of the 
grounds including the want of consideration 
on which any other contract could be im- 
peached. 


10. It may be stated that the transfer 
of the actionable claim can be effected only 
by an instrument in writing signed by the 
transferor or his duly authorised agent. It 
becomes complete and effectual on its execu- 
tion. On the execution of the instrument all 
the rights and remedies of the transferor vest 
in the transferee and the transferee thereupon 
gets a right to sue in his own name even with- 
out obtaining the transferor’s consent to such 
suit and without making him a party thereto 
for the recovery of the amount due under 
the claim. The essential ingredient of the 
transfer of an actionable claim is execution of 
an instrument in writing signed by the trans- 
feror or his duly authorised agent. The 
moment a document transferring the action- 
able claim is executed all the rights and re- 
medies of the transferor stand transferred to 
and vest in the transferee. The transferee 
thereafter may institute proceedings for re- 
covery of the dues in his own name and 
he need not obtain the consent of his trans- 
feror for doing so or make him a party to 
such a suit or proceeding. If, however, the 
debtor is not informed of the transfer of 
the actionable claim and makes payment of 
any amount due under the claim the payment 
would be valid as against such transfer. It, 
therefore, necessarily implies that if despite 
receipt of express notice of the transfer of 
the actionable claim the debtor makes pay- 
ment to the transferor the same would not be 
valid as against such transfer. 


In the present case a notice dated 21st 
January, 1955 (Ex. 10) was given by the 
plaintiff to the appellant informing it that 
by an instrument in writing the defendants 
Nos. 2 and 3 had assigned to the plaintiff 
the bonds dated Sth February, 1952 and 27th 
March, 1952 respectively executed by the 
defendant No. 1 in favour of defendants 
Nos. 2 and 3 and the debt due thereunder 
with interest and requiring the defendant 
No. 1 to pay the amounts due under those 
bonds within a week from the date of the 
receipt of the notice in default whereof a 
legal action was to commence. The defen- 


dant No. 1 did not comply with that notice. 


Consequently the plaintiff filed the suit on 
the basis of the said assignment and also 
impleaded his assignors as defendants Nos. 2 
and 3 in the suit. The defendants Nos. 2 
and 3 did not repudiate or in any way chal- 
lenge the said assignments. The deeds of 
assignment were filed in the case. The trans- 
fer of the actionable claim having been made 
in accordance with the requirements of Sec- 
tion 130 of the Transfer of Property Act the 
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tight of defendants Nos. 2 and 3 vested in 
the plaintiff who became entitled to recover 
the sums due under the two bonds in suit 
from defendant No. 1. We, therefore, 
affirm the finding of the trial Court that the 
plaintiff was a bona fide assignee of the 
bonds in suit for consideration and that even 
if the assignments were not for consideration 
that would not have made any difference and 
the plaintiff was entitled to maintain the suit 
and recover the debts due under the two 
bonds in question. 


11. No other point was urged or 
pressed. 
12. In the result, the appeal fails and 


is accordingly dismissed with costs. 
Appeal dismissed. 
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N. D. OJHA, J.:— During proceedings 
under the U. P. Consolidation of Holdings 
Act an objection was filed by the appellants 
claiming to be sirdars of the land in dispute. 
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In the basic year the name of respondent 
No. 1 stood recorded as tenure holder; where- 
as the appellants were recorded as Qabiz as 
mortgagees in the remarks column. ‘The ob- 
jection of the appellants was allowed by the 
Consolidation Officer, but on appeal by res- 
pondent No. 1 it was held that the appellants 
were only asamis of the land in dispute. The 
Deputy Director of Consolidation on a revi- 
sion filed by the appellants held them to be 
sirdars. Respondent No. 1 filed a writ peti- 
tion in this Court which was allowed by a 
learned Single Judge by the judgment under 


appeal, whereby the order of the Deputy ` 


Director of Consolidation was quashed and 
he was directed to decide the revision afresh. 


2. In order to appreciate the respec- 
tive contentions made by the learned counsel 
for the parties it would be necessary to have 
a few facts. Whe land in dispute was oc- 
cupancy tenancy of the predecessors-in-in- 
terest of respondent No. 1 and was mortgaged 
in 1882 in favour of the predecessors-in-in- 
terest of the appellants. A suit was filed for 
redemption in the year 1928 and a preli- 
minary decree was passed on 21-6-1928 for 
redemption of the mortgage on payment of 
Rs. 1320/3/3 within six months from the date 
of the decree. It, however, appears that 
thereafter neither the mortgagors paid the 
amount aforesaid nor was a final decree got 
prepared. The mortgagees, therefore, con- 
tinued in possession notwithstanding the pre- 
liminary decree aforesaid. Counsel for the 
appellants urged that the mortgage being of 
occupancy tenancy was in the nature of a 
licence as held in Mahabal Singh v. Ramraj, 
(1950 All LJ 713) = (AIR 1950 All 604) 
(FB) and the effect of the institution of the 
suit for redemption in the year 1928 was 
that the licence stood revoked and since there- 
after the possession of the appellants ceased 
to be permissive and became adverse. It was 
urged that since no suit for possession was 
filed thereafter within limitation the appellants 
had acquired sirdari rights and the order of 
the Deputy Director of Consolidation was 
correct in Jaw. Learned counsel placed re- 
liance on certain decisions wherein it’ was 
held that a licence could be revoked by the 
institution of a suit for possession. Those 
cases need not be discussed in detail because 
it is well settled that a bare licence stands 
revoked on the wish of the licenser which 
can be expressed even by instituting a suit for 
possession. The question which falls for 
consideration in the instant case, however, is 
whether a mortgage of an occupancy tenancy 
stands on the same footing as a bare licence. 
A licence, unlike a contract, creates no mutual 
obligations and rights between the parties 
and it can be revoked on the sweet will of 
the licenser. A licence coupled with creation 
of interest in land stands on a different foot- 
ing. When a mortgage is created of occu- 
pancy tenancy, a relationship comes into being 
whereby mutual obligations and rights are 
created. Whe mortgagor is under an obliga- 
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tion to pay the mortgage consideration and 
has the right to recover possession on pay- 
ment of the mortgage consideration as held in 
Mahabal Singh’s case 1950 All LJ 713=(AIR 
1950 All 604) (FB) (supra). Likewise the mort- 
gagee has the right to remain in possession 
over the land until the mortgage considera- 
tion is paid to him, and he is under an obli- 
gation to return possession on payment of 
the mortgage consideration. The rights and 
obligations of the mortgagor and the mort- 
gagee of an occupancy tenancy are so condi- 
tioned that performance of one is conditional 
on performance of the other. In Jai Narain 
v. Kedar Nath, (AIR 1956 SC 359), the 
following observations were made in regard 
to a conditional decree :— 

“When a decree imposess obligations on 
both sides, which are so conditioned that per- 
formance by one is conditional on perfor- 
mance by the other, execution will not be 
ordered unless the party seeking execution 
not only offers to perform his side, but 
when objection is raised, satisfied the execut- 
ing Court that he is in a position to do so. 
Any other rule would have the effect of 
varying the conditions of the decree.” 

The principle laid down in the case aforesaid 
can be applied to a mortgage of an occu- 
pancy tenancy. Since in the instant case, 
admittedly the mortgagor did not pay the 
mortgage consideration which he was directed 
to do by the preliminary decree passed in 
1928, he did not discharge the obligation on 
his part and, consequently, the mortgagee was 
entitled to remain in possession over the land 
mortgaged to him till the mortgage considera- 
tion was paid to bi In this context we 
are of the opinion that possession of the 
mortgagee did not get converted into that 
of a trespasser, merely by the institution of 
the suit for redemption in the year 1928 
he continued to be a mortgagee of an oc- 
cupancy tenancy. As held in Mahabal Singh’s 
case 1950 All LJ 713 = (AIR 1950 All 604) 
(FB) (supra) the limitation prescribed for 
filing a suit for redemption did not apply 
to a mortgage of occupancy tenancy and the 
mortgagee of such tenancy was bound to 
restore possession on the mortgage considera- 
tion being paid to him irrespective of any 
period of limitation. In view of Sambaru v. 
Dharamraj Pandey, (1969 All LI 943) = (AIR 
1970 All 350) (FB) such a mortgagee would 
acquire asami rights under Section 21 (1) (d) 
of the U. P. Zamindari Abolition and Land 
Reforms Act. The Deputy Director of Con- 
solidation committed a manifest error of law 
in taking a contrary view and his order was 
rightly quashed by the learned Single Judge. 


3. In the result, the appeal fails and 
is dismissed with costs. 
Appeal dismissed. 





we 
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AIR 1973 ALLAHABAD 579 (V 60 C 204) 
H. N. SETH, J. 

Committee of Management Clutterbuck- 
ganj Intermediate College, Bareilly, Appli- 
cant v. State of Uttar Pradesh and others, 
Opposite Parties. 

Civil Misc. Writ No. 7010 of 1972, DJ- 


. 13-3-1973. 


Index Note:— (A) Education — U. P. 
Intermediate Education (Amendment) 
(29 of 1872), S. 16-D (3) — Action under — 
Notice to management to expliin non-com- 
pliance with directions is 2 condition prece- 
dent for. 


Brief Note :— (A) Under sub-section (2) 
of S. 16-D, the Director may direct the 
management of an educational institution to 
remove any defect or deficiency. If such 
deficiency or defect is not removed by the 
management then the director may, after con- 
sidering the explanation or representation. if 
any given by the management, refer the case 
to the Board for withdrawl of recognition or 
recommend the State Government to proceed 
against the institution under sub-section (4). 
“Consideration of explanation or representa- 
tion” referred to in sub-section (3) was held 
to mean that the Director must give notice 
to management to explain why the defects 
pointed out by him were not removed within 
time granted therefor and that such notice 
must be given after the expiry of time granted 
for removal of defects. 


In the instant case the Director, without 
giving notice to the management as envisaged 
in sub-section (3), recommended the govern- 
ment to take action under sub-section (4) and 
thereon the government appointed an ‘Autho- 
rised Controller’, under sub-section (5). It was 
held that neither the Director’s action nor 
the Governments action was sustainable. 
AIR 1973 All 458, Distinguished. 

(Paras 4, 5, 7) 

Index Note: — (B) Education — U. P. 
Intermediate Education (Amendment) Act 
(29 of 1972), S. 16-D (5-A) — Jurisdiction to 
act under — Arises only if recommendation 
under sub-section (3) is validly made. 

@ara 4) 

Cases Referred : Chronological Paras 
AIR 1973 All 458 = Spl. Appl. No. 
543 of 1972, D/- 12-12-1972, State 
of U. P. v. Managing Committee 

Aryakanya Inter College 3, 6 

S. P. Gupta, for Applicant: Standing 
Counsel, for Opposite Parties. 

ORDER :— Committee of Management, 
Clutterbuckganj Intermediate College, Bareil- 
ly has filed this petition under Art. 226 of 
the Constitution. Aforesaid Committee runs 
an educational institution called the Clutter- 
buckganj Inter College, Bareilly which is re- 
cognised by the Board of High School and 
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Intermediate Education, U. P. On 29th of 
June, 1972, the Director of Education, U. P. 
sent a communication to the Committee, pur- 
porting to be under Section 16-D (2) of the 
U. P. Intermediate Education (Amendment) 
Act, 1972. In that communication he pointed 
out 37 irregularities in the management of 
the aforesaid college and asked the Committee 
to remove them within one month of the 
date of its receipt. He also required the 
committee to forward to him a compliance 
report in duplicate through the District Ins- 
pector of Schools. It was further mentioned 
in that communication that in case no reply 
was received by the Director, it will be taken 
that the Committee had nothing to say in 
the matter and appropriate departmental pro- 
ceedings would be taken. The petitioner sent 
a reply to the Director of Education on 8th 
of August, 1972, informing him what ac- 
cording to it was the correct position with 
regard to some of the defects as also about 
the removal of some other defects. It is 
claimed that by 25th of August, 1972, all the 
defects pointed out by the Director of Educa- 
tion in his letter dated 29th of June, 1972, 
which were capable of being removed, had, 
in fact, been removed and all the directions 
contained therein, had been complied with 
On 9th of November, 1972, the Sub-Divi- 
sional Magistrate, Bareilly (respondent No. 3) 
called Sri Satya Swarup, Advocate, President 
of the Managing Committee and showed to 
him a telegram received from the State Gov- 
ernment, according to which he (S. D. M.) 
had been directed to immediately take over 
charge of the college as Authorised Controller 
under Section 16-D (5-A) of the Intermediate 
Education Act. The telegram further indicat- 
ed that a formal order to that effect was 
under despatch, but the same was not receiv- 

by any one connected with the committee 
of the management. The petitioner accord- 
ingly filed the present petition challenging the 
validity of the action of the State Govern- 
ment in appointing the Sub-Divisional Magis- 
trate, Bareilly as the Authorised Controller 
under Section 16-D (5A) of the U. P. lnter- 
mediate Education Act. 

2. The petitioner challenges the vali- 
dity of the appointment of the Sub-Divisional 
Magistrate, Bareilly, as an Authorised Con- 
troller inter alia on the ground that neither 
the Director of Education -afforded an op- 
portunity to the petitioner to have its say in 
the matter before making a recommendation 
to the State Government under S. 16-D (3) 
of the Act, nor did the State Government 
give an opportunity to the petitioner to ex- 
plain why the recommendation made by the 
Director of Education be not accepted, as is 
contemplated by Section 16-D (4) (SA) of the 


3. On behalf of the respondents it is 
contended that before making his recom- 
mendation to the State Government, the 
Director of Education served a notice, dated 
29th of June, 1972, upon the petitioner and 
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gave it full opportunity to explain the irre- 
gularities pointed out therein and to remove 
them. The petitioner submitted its explana- 
tion which was found to be unsatisfactory. 
The Director of Education accordingly, made 
a recommendation for the appointment of an 
Authorised Controller under Section 16-D 
(5-A) of the Intermediate Education Act. Ac- 
cording to them, the State Government ap- 
pointed the Authorised Controller after taking 
into consideration the irregularities pointed 
out by the Director of Education and the 
explanation given by the petitioner. . Law 
does not require that after receiving the re- 
commendation made by the Director of 
Education the State Government should give 
an opportunity to the Managing Committee 
to show cause against the recommendation 
made by the Director of Education. They 
claimed that in the circumstances, the order 
appointing an Authorised Controller is not 
invalid as alleged by the petitioner. In sup- 
port of the contention that after receiving 
the recommendation from the Director of 
Education, the State Government is not re- 
quired to issue afresh show cause notice to 
the Committee of Management or to afford 
it a further opportunity of explanation, reli- 
ance was placed on the decision of this Court 
in the case of State of U. P. v. Managing 
Committee Arya Kanya Inter College (Special 
Appeal No. 543 of 1972, decided on 12-12- 
1972) = (reported in AIR 1973 All 458). 

4, Relevant portion of Section 16-D 
as amended upto the year 1972 runs as 
follows :— 

“16-D. Inspection of recognized institu- 
tion and removal of defects— 

(1) The Director may cause a recognized 
institution to be inspected from time to time. 

(2) The Director may direct a manage- 
ment to remove any defect or deficiency 
found on inspection or otherwise. 

(3) If the management fails to comply 
with any direction made under sub-section (2) 
the Director may,: after considering the ex- 
planation or representation, if any, given or 
made by the management— 

(a) refer the case to the Board for with- 
drawal of recognition; or 

(b) recommend to the State Government 
to proceed against the institution under sub- 
section (4). 

(4) If on thé receipt of a recommenda- 
tion under sub-section (3) the State Govern- 
ment is satisfied that— 

(a) the affairs of the recognized institu- 
tion are being mismanaged; or 

(b) the management of the institution has 
wilfully or persistently failed in the perfor- 
mance of its duties; or 

(c) the institution is being conducted 
otherwise than in accordance with the scheme 
of Administration; or 

(d) the draft or the scheme of Adminis- 
tration has not been submitted within the 
time allowed. It may by order make 
provision— 
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(5-A) If on receipt of a recommenda- 
tion referred to in sub-section (4) the State 
Government is satisfied that the circumstances 
mentioned in para (a) or para (b) of that 
sub-section exist and is further satisfied 
that for special and exceptional reasons, 
which shall be recorded, action under that 
sub-section will not be adequately effective 
and that in the interest of the institution it 
is necessary that the management of that 
institution be immediately handed over to an 
Authorised Controller, the State Government 
may by an order, for such period as may be 
specified in the order, appoint an Authorised 
Controller and that Authorised Controller 
may take over the management of the institu- 
tion including management of the land, build- 
ings, funds and other assets belonging to or 
vested in the institution to the exclusion of 
the management or any such person, and 
whenever the Authorized Controller so takes 
over the management he shall, subject only 
to such restrictions as the State Government 
may impose, have in relation to the manage- 
ment of the institution all such powers and 
authority as the management would have if 
no orders were made under this sub-section 
or sub-section (4). 


The scheme underlying the section indicates 
that the Director has been given a power to 
inspect a recognized institution from time 
to time. If as a result of the inspection or 
otherwise, some defect or deficiency in the 
management of the institution comes to his- 
notice he is to issue a direction under sub- 
section (2) to the management to remove such 
defects or deficiency. Sub-section (3) then 
provides that if the management fails to re- 
move the defects or deficiency which were 
directed to be removed under sub-section (2), 
the Director may, after considering the ex- 
planation or representation, if any, given or 
made by the management refer the matter 
either to the Board for withdrawal of recogni- 
tion of the institution or to the State Govern- 
ment for taking action under sub-section (4). 
Sub-section (3), in my opinion, postulates that 
after a direction has been given to the 
management to remove any defect or defici- 
ency under sub-section (2) and the Director 
comes to a conclusion that the management 
has failed to comply with the direction, he is 
to give an opportunity to the management to 
explain as to why the defect or deficiency as 
pointed out by him has not been removed. 
At that stage, the management can tell the 
director that the defect or deficiency pointed 
out by him have either in fact been removed 
or it may offer an explanation for the same. 
Tt is only when the Director finds that the 
defect or deficiency pointed out by him has 
not been removed by the management and its 
explanation is not satisfactory that he can 
make a recommendation contemplated by Sec- 
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tion 4. In a case where the management has, 
in fact, removed the defects or deficiencies 
pointed out by the Director under sub-sec- 
tion (2), it will not be open to him to call for 
an explanation or representation from the 
Committee of Management, as contemplated 
by sub-section (3), in respect of past defects 
and deficiencies in the management, which 
were either not capable of being removed and 
on the basis of which the Director might rea- 
sonably have apprehended that the affairs of 
the Institution may be mismanaged in future. 
The explanation or representation contem- 
plated by sub-section (3) is an explanation 
which the management is to submit in res- 
pect of the directions issued under sub-sec- 
tion (2) namely, the defects or deficiency 
which were directed to be removed by the 
Director of Education. It necessarily fol- 
lows that in a case where Director wants to 
proceed to make a recommendation under 
sub-section (4), he has not only to issue a 
‘\direction to the management to remove de- 
fects or deficiencies coming to his notice, but 
also to inform it that the defects or defi- 
ciencies pointed out by him have not been 
removed so that the management may have 
an opportunity of offering an explanation or 
making a representation with regard to the 
defects pointed out or the direction issued 
to it. This opportunity is to be given after 
the time mentioned in the notice for remov- 
ing the defects or deficiencies has run out. 
Unless such an opportunity has been given, 
the Director of Education cannot make a 
recommendation either to the Board for 
withdrawal of recognition or to the State 
Government for taking action under sub- 
section (4). The jurisdiction of the State 
Government to make an order under sub-sec- 
tion (5-A) arises only when a recommenda- 
tion as contemplated under sub-section (4) 
has been received by it. 


5. In the instant case Annexure I 
to the writ petition is a copy of the letter 
purporting to be under Section 16-D (2) 
issued by the Director of Education pointing 
out as many as 37 defects. Many of those 
defects were such which could not be remov- 
ed, although they may possibly have led to 
an inference of gross mismanagement. Surely 
the direction contained in the letter to remove 
the defects or deficiency pointed out could not 
Telate to such defects or deficiency which were 
not capable of being removed. The manage- 
ment sent letters dated 8th of August, 1972 
and 25th of August, 1972, copies of which 
have been filed as Annexures II and HI to 
the writ petition, offering its explanation with 
Tegard to the defects pointed out by the 
Director of Education and also pointed out 
certain defects, which according to it were 
capable of being removed, had been remov- 
ed. According to the respondents the Direc- 
tor of Education did not find the explanation 
given in those two letters satisfactory and 
accordingly made a’ recommendation to the 
State Government for necessary action - under 
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sub-section (5-A). As the averment made in 
the counter-affidavit did not clearly disclose 
whether in the opinion of the Director of 
Education, the explanation given by the 
Managing Committee that it had removed all 
such defects pointed by the Director which 
were capable of being removed, was incor- 
tect, I asked the learned Standing Counsel to 
place before me the record showing the re- 
commendation made by the Director of Edu- 
cation and he placed the same for my peru- 
sal. The recommendation made by the 
Director of Education shows that he recom- 
mended for the appointment of an Autho- 
rized Controller, as in his opinion serious ir- 
Tegularities existed in the institution which 
could lead to a serious and explosive situa- 
tion and that the explanation of the Manag- 
ing Committee appeared to be baseless. There 
is not a single word in his recommendation 
which may show that in his opinion any 
defect or deficiency which the management 
was asked to remove and could remove, had 
not been removed by it. In the instant case 
the notice dated 29th of June, 1972, obviously 
was one under Section 16-D (2) of the Act, 
by which certain defects and irregularities 
were pointed out and the petitioner was 
directed to remove them. It could not be 
construed as a notice for affording an oppor- 
tunity to the petitioner to give an explana- 
tion or to make a representation as required 
by sub-section (3). It is admitted that apart 
from the letter dated 29th of June, 1972, no 
other opportunity was given to the petitioner 
to explain or make representation in respect 
of non-cempliance of the directions given by 
the Director of Education under Section 16-D 
(2). The recommendation made by the Di- 
rector on which the State Government has 
acted also does not disclose that in the opin- 
ion of the Director, the defects or deficien- 
cies pointed out by him which were capable 
of being removed had in fact not been re- 
moved by the petitioner. In the circumstan- 
ces it was not open to the State Government 
to pass the impugned order on the basis of 
the recommendation made by the Director of 


- Education. 


6. Learned Standing Counsel strongly 
Telied upon a Division Bench decision of this 
Court in the case of (Special Appeal No. 543 
of 1972 decided on 12-12-1972 == (Reported 
in AIR 1973 All 458)) and urged that in 
that case also a procedure similar to that 
adopted in the present case had been adopt- 
ed and this Court held that there was no 
defect in the order, appointing the Autho- 
rized Controller. I have carefully gone 
through that judgment and find that in that 
case the main point in controversy was whe- 
ther after receiving the recommendation made 
by the Director of Education for taking ac- 
tion under sub-section (4), it was obligatory 
upon the State Government to afford an op- 
portunity to the petitioner to have his say in 
the matter before making an order under 
sub-section (4). In view of the language 
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used in the statute, this Court came to the 
conclusion that Section 16-D did not require 
that tbe State Government should give any 
further opportunity of explanation to a Com- 
mittee of management and that the oppor- 
tunity given by the Director of Education 
before making his recommendation under 
Section 16-D (3) was adequate and suffi- 
ciently complied with the principle of 
natural justice. In that case the question 
whether a sufficient opportunity to give an 
explanation or to make a representation had 
to be given to the management after a direc- 
tion had been issued to it under sub-sec. (2) 
was neither canvassed nor considered. The 
Court proceeded on the footing in that case, 
that there had been full compliance of the 
provisions of Section 16-D (2) and (3) of 
the Act. I am accordingly of the opinion 
that the decision in Special Appeal No. 543 
of 1972 does not cover the aforesaid con- 
troversy raised in the petition before me. 


7. Since the State Government has 
passed the impugned order on the basis of 
a recommendation made by the Director of 
Education, which is in contravention of the 
provisions of Section 16-D (3), it cannot 
be upheld. 


8. Learned counsel for the peti- 
tioner wanted to impugn the validity of 
the order appointing the Authorised Con- 
troller under Section 5-A on several other 
grounds as well, but in view of the afore- 
said discussion, I do not- think it neces- 
sary to consider those grounds. 


9. In the result, the petition succeeds 
and is allowed. The order passed by the 
State Government appointing Sub-Divisional 
Magistrate as Authorised Controller of the 
Clutterbuckganj Inter College which is im- 
pugned in the Writ Petition is quashed. 
Costs on parties. 
; Petition allowed. 


AIR 1973 ALLAHABAD 582 (V 60 C 205) 
N. D. OJHA, J. 
Ram Murty Gupta, Appellant v. Suresh 
Chandra Agrawal, Respondent. 
Second Appeal No. 2048 of 1970, DJ- 
21-5-1973, against decree of K. C. Bhargava, 
20d Addl. Civil J., Aligarh, D/- 7-9-1970. 


Index Note: — (A) U. P. (Temporary) 
Control of Rent and Eviction Act (3 of 1947), 
Section 3 (1) (c) — Material alteration of ac- 
commodation — Alterations having the effect 
of altering form and structure of premises 
are material alterations. 

Brief Note: — (A) Where in order to 
connect the water tank and the condenser 
with the ice candy plant, two holes were 
made by the tenant in the roof in order to 
fix pipes carrying hot and cold water sepa- 
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rately it was held that the constructions had 
ex facie the effect of altering the form and 
structure of the accommodation. AIR 1967 
SC 643 and AIR 1972 All 317 (ŒB), Foll. 
(Para 6) 
Index Note :— (B) Evidence Act S. 114 — 
Adverse inference — Question whether ice 
candy plant was installed in the year alleged 
by the landlord or the yedr alleged by the 
tenant — Tendnt’s failure to produce receipts 
for purchase of ice candy and ice cream 
plants, though he was admittedly possessed 
of them — Inference drawn that if these re- 
ceipts had been produced they would have 
substantiated the case of the landlord. AIR 
1964 SC 136, Foll. (Para 8) 


Index Note: — (C) Civil P. C., Sec- 
tions 180, 101 — Findings of Lower Appel- 
late Court — When not binding on High 
Court. 

Brief Note: — (C) Where the first Ap- 
pellate Court did not refer to important pieces 
of evidence, the conclusions reached by it 
cannot be regarded as binding upon the High 
Court in second appeal. AIR 1968 SC 466, 
Relied on (Para 8) 
Cases Referred: Chronological Paras ` 
AIR 1973 SC 2110 = (1973) 1 SCC 

688, Phool Rani v. Naubat Rai 
Ahluwalia 14 
AIR 1972 All 317 = 1972 All LJ 301 
(FB), Sitaram Saran v. Johri Mal 
AIR ae SC 1727 = led 1 SCWR 
724, J. R. Sethi v. D. D. Jain 14 
AIR 1968 Be 466 = es AN LJ 313, 
Sm. Sonawati v. Shri R 
an 1967 SC 643 = (1967) 1 1 SCR 836, 
M. D. Shah v. Bishun 
AIR 1966 SC 735 = 369) 2 SCR 286, 
Bhagwati v. Chandram: 
AIR 1964 SC 136 = 1964) 2 SCR 
933, Raghavamma v. Chenchamma 
AIR 1956 SC 593 = 1956 SCR 451, 
Nagu Bai v. B. Shama Rao 11 
AIR 1950 Mad 711 = (1950) 1 Mad 
LJ 655, Somasundaram v. M. P. 
Co-op. * Society 14 
AIR 1936 Bom 88 = 38 Bom LR 34, 
Abdul Rahman v. Phiroze Cursetji 14 
AIR 1919 Mad 1186 = 33 Mad LJ 


684, Mannikkam v. Rathnaswami 14 

AIR 1918 Bom 79 = 20 Bom LR 767, 
Vishveshwar v. Mahabaleshwar 14 
V. K. Barman, for Appellant; V. K- 


Gupta, for Respondent. 

JUDGMENT:— This is a defendants 
appeal arising out of a suit for ejectment 
from an accommodation. The suit was fil- 
ed on various grounds mentioned in Sec- 
tion 3 of the U. P. (Temporary) Control of 
Rent and Eviction Act, 1947, including the 
ground that the defendant bad made 
material alterations in the accommodation. 
The trial Court found in favour of the 
plaintiff on the last mentioned ground, viz., 
that the appellant had made material altera- 
tions in the accommodation and, consequent- 
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ly, decreed the suit for ejectment. The Lower 
Appellate Court agreed with the finding of 
the Trial Court and dismissed the appeal 
filed by the appellant. He has now come up 
in second appeal. The  plaintiff-respondent 
purchased the accommodation by a sale deed 
dated May 30, 1966. In regard to the cons- 
tructions, which according to him had. the 
effect of making material alterations in the 
accommodation, the case of the plaintiff was 
that these constructions had been made by 
the appellant in 1967, i.e., after he had pur- 
chased the accommodation. It was further 
mentioned in the plaint that the constructions 
had been made without his permission. 


2. The defence on this point set up 
by the appellant in brief was that these cons- 
tructions had been made by him not in 1967, 
but in 1964 with the full knowledge and 
consent of the then owner of the accommo- 
dation. It was also pleaded that the cons- 
tructions did not amount to making any 
material alterations in the accommodation. 
The Trial Court accepted the version of the 
plaintiff and held that these constructions 
had been made in 1967. The Lower Appel- 
' ilate Court, however, agreed with the defence 
version that the constructions had been made 
in 1964. It, however, still maintained the 
decree for ejectment passed by the Trial 
Court on the view that the bar created by 
Section 3 of the U. P. (Temporary) Control 
of Rent and Eviction Act, having been lift- 
ed in 1964, as a result of the defendant’s 
making the constructions in question, which 
amounted to making material alterations in 
the accommodation, the right which accrued 
in favour of the then landlord to sue the ap- 
pellant for his ejectment could be availed of 
even. by the plaintiff, even though he was not 
the owner of the accommodation in 1964. 


"3 Counsel for the appellant in sup- 
port of the appeal has made the following 
submissions: (1) that the constructions com- 
plained of do not amount to material altera- 
tions; (2) even if they amounted to material 
alterations, on the finding recorded by the 
Lower Appellate Court that they were made 
in 1964, the suit should have been dismissed 
inasmuch as the ground on which it was filed, 
namely, that the constructions were made in 


1967 had not been substantiated; and (3) that - 


in any view of the matter, the right which 
may have accrued in favour of the erstwhile 
owner of the accommodation as a result of 
the appellants making the constructions in 
question, could not be availed of by the 
plaintiff, who purchased the accommodation 
after the said constructions had been made. 


4. Counsel for the respondent, on the 
other hand, not only supported the findings 
recorded by the Lower Appellate Court on 
the question that the constructions made by 
the appellant amounted to material altera- 
tions and that the respondent was entitled to 
institute the suit even though he purchased 
the accommodation in May, 1966, he also 
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urged that the finding recorded by the Lower 
Appellate Court that the constructions were - 
made in 1964 was erroneous in law. 


5. Whe constructions in question were, 
on the case of the parties, made by the ap- 
pellant in order to install an ice candy plant, 
and such of these constructions which have 
been found to have made material altera- 
tions in the accommodation are: (1) break- 
ing open the roof and fixing a 3 ft. x 3 ft. 
window in it to enable the appellant to reach 
the said roof; and (2) constructing a water 
tank, fixing a condenser and making of en- 
closures on the roof of the accommodation. 


6. It may also be pointed out that; 
in order to connect the water tank and the 
condenser with the ice candy plant, two holes 
were made in the roof in order to fix pipes 
carrying hot and cold water separately. It 
would be seen that the constructions referred 
to above had ex facie the effect of altering 
the form and structure of the accommoda- 
tion.: Not only the roof was broken open! 
in order to have a passage for going over it 
and to fix two pipes, but even a water tank, 
was constructed, which according to the evi- 
dence of D. W. 3 Uma Shanker produced by 
the appellant himself was 4 x 4 with a 
depth of 3’. These constructions obviously 
have the effect of making material alterations 
in the accommodation in view of the criteria 
laid down in M. D. Shah v. Bishun Das, AIR 
1967 SC 643 and Sita Ram Saran v. Johri 
Mal, 1972 All LJ 301 = (AIR 1972 All 317) 


- 


7. The next question to be consider- 
ed is about the time when these constructions 
were made. The Lower Appellate Court has, 
as already pointed out above, held that these 
constructions were made in 1964. It has been 
mainly relied on some documents by which 
the appellant was permitted to install initially 
a three horse power motor and subsequently 
a five horse power motor for purposes of ice 
candy industry. Even the Trial Court had 
found in favour of the appellant on the 
point that the five horse power connection 
which according to the appellant was instal- 
led for purposes of ice candy industry, was 
installed on 6-8-64. The Trial Court, how- 
ever, come to the conclusion that it was ap- 
parent from the deposition of Hafiz i 
(P. W. 1) who was an Assistant Engineer in 
Water Works, Aligarh, that the water con- 
nection for ice candy plant was granted 
to the appellant on 22nd April, 1967, and 
since without a water connection the ico 
candy plant could not be used, it was more 
probable that the constructions in question 
were made near about 22nd April, 1967, 
when the water connection was granted. 
The Trial Court also relied upon the fur- 
ther statement of Hafiz Ali (P. W. 1) to 
the effect that he had made an inspection 
of the accommodation on 27th June, 1966, 
when there was only a cane crusher in the 
accommodation, and there was then no 
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water connection. Learned counsel for the 
respondent pointed out that the lower ap- 
pellate Court has ignored that part of the 
statement of Hafiz Ali, wherein he has stated 
that when he inspected the accommodation 
on 27th June, 1966, there was only a cane 
crusher in the shop, and that there was 
then no water connection. He also referred 
to the deposition of the appellant himself 
wherein he had admitted in the cross-ex- 
amination that he was in possession of the 
receipts for the purchase of ice candy and 
ice cream plants. Learned counsel urged 
that the fact that the appellant was possess- 
ed of these receipts, and yet he kept them 
back and did not produce them in Court, 
clearly indicated that if these receipts had 
been produced, they would have supported 
the case of the plaintiff-respondent that the ice 
candy plant was purchased and set up near 
` about 22nd April 1967, when water connection 
was given for the purpose of running the 
said plant. Pannalal, (D. W. 4) a witness 
for the appellant, has stated in his cross- 
examination that the water works gave con- 
nection in 1964, and at that very time the 
water tank was constructed. From his 
statement this much is clear that giving of 
the water connection by the Water Works 
and constructing the water tank by the ap- 
pellant were simultaneous. His assertion 
that these were done in 1964, on the face 
of it is belied by the statement of Hafiz Ali 
: 1), the Assistant Engineer of the 
Water Works, who has stated with refer- 
ence to the material record on the point 
that water connection for ice candy plant 
was granted to the appellant on 22nd April, 
1967. If the grant of the water connection 
and the construction of the water tank were 
Simultaneous as deposed by Pannalal 
(D. W. 4), it seems reasonable to infer that 
both these things took place in 1967, and 
got in 1964. - 


8. In Raghavamma v. Chenchamma, 
AIR 1964 SC 136 it was held that if rele- 
vant documents admitted to have been in exis- 
tence were not placed before the Court by the 
party concerned, adverse inference has to be 
drawn against that party. Consequently, from 
the conduct of the appellant in not produc- 
ing the receipts for the purchase of the ice 
candy and ice cream plants, even though 
he was admittedly possessed of these re- 
ceipts, an inference can be drawn adverse to 
the appellant, viz., that if these receipts had 
been produced they would have substantiated 
the case of the plaintiff. Hafiz Ali (P. W. 1) 
was an Assistant Engineer of the Water 
Works. He was in no way connected with 
either party, and was an independent witness. 
His statement that when he made an inspec- 
tion of the accommodation on 27th June, 1966 
there was only a cane crusher, and there 
was no water connection, was material for 
the determination of the question as to whe- 
ther any ice candy plant was being run in 
the accommodation on or before 22nd April, 
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1967, when water connection was granted by 
the Water Works. A perusal of the deposi- 
tion of Hafiz Ali further shows that towards 
the end of his cross-examination he has stated 
that the cane crusher which was fixed in the 
accommodation was being run by electric 
power. The fact that before starting the ice 
candy plant, the appellant was running a 
cane crusher by electric power, has been ad- 
mitted by the appellant himself in his deposi- 
tion. It is not his case that the cane crusher 
and the ice candy plant were being simulta- 
neously run on 27th June, 1966, when Hafiz 
Ali (P. W. 1) had inspected the accommoda- 
tion. If the statement of Hafiz Ali who was 
an uninterested witness and was an Assistant 
Engineer in the Water Works is believed, and 
there seems to be no reason why it should 
not be believed, it is clear that the ice candy 
plant was not being run on 27th June, 1966, 
and only a cane crusher was being run in 
the accommodation by electric power. From 
the record it appears that not only the five 
horse power motor which was installed in 
1964 was meant for the purpose of ice candy 
plant, but even the three horse power motor 
which was sanctioned to be installed in the 


accommodation by the District Magistrate, ` 


Aligarh, by his order dated 10th May, 1963 
(Ex. A-21) was for the same purpose. Even 
on the appellant’s own case, the ice candy 
plant was not being run prior to 1964. It 
would thus be seen that even though the 
three horse-power motor had been sanctioned 
for the purposes of ice candy industry the 
appellant was using it not for the said pur- 
pose, but for running a cane crusher. Conse- 
quently, the mere fact that the five horse 
power motor which was installed in 1964, 
had been sanctioned for ice candy industry 
does not lead to the conclusion that the ap- 
pellant must necessarily have started that ice 
candy plant in 1964. In this background the 
statement of Hafiz Ali (P. W. 1) that when 
he inspected the accommodation on 27th 
June, 1966 only a cane crusher was being 
run in the shop by electric power, assumes 
importance and was material for the determi- 
nation of the point in issue. In Smt. Sona- 
wati v. Shri Ram, 1968 All LJ 313 = (AIR 
1968 SC 466) it was held that since the first 
Appellate Court did not refer to important 
pieces of evidence, the conclusions reached 
by it cannot be regarded as binding upon 
the High Court in second appeal. 

9. In view of the foregoing discus- 
sion, I am inclined to agree with the finding 
of the Trial Court that at least the water 
tank and the enclosures were constructed over. 
the roof, and the condenser and the water 
pipes were fixed near about 22nd April, 


10. As regards the window fixed in 
the roof, however, I am doubtful whether 
that too was fixed in 1967. Ex. A-29 is cer- 
tified copy of the report of an amin in Suit 
No. 183 of 1963 of the Court of Munsif, 
Koel, Aligarh. From its perusal, it appears 
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that the amin had inspected. the accommoda- 
tion in question on 22nd July, 1964. At one 
place in the said report it is stated that 
there was a small wooden ladder in side the 
accommodation for going over the roof, and 
the opening was covered by a wooden 
khirki. It is possible that this khirki may 
be the same which is in dispute. However, 
since the amin who gave this report has not 
been produced in evidence in the present 
case, so that the correct facts could be as- 
certained, it cannot be said with certainty 
that the khirki mentioned in the report of 
the amin was necessarily the same which is 
in dispute. Even if it be so, that will not 
make much difference in the result of the 
appeal, firstly, in view of my finding given 
earlier that at least the water tank etc. refer- 
red to above came into being in 1967 and, 
secondly, because I am of the opinion, in 
view of the discussion which is to follow, 
that the plaintiff can take advantage of the 
right that accrued in favour of the previous 
owner on account of material alterations 
having been made in the accommodation. 


11. Before dealing with the legal 
question referred to above, it seems neces- 
sary to dispose of the technical objection 
raised by the counsel for the appellant, name- 
ly that since that plaintiff had come with a 
categorical case that the constructions were 
made in 1967, it would be prejudicial to the 
appellant if a decree is passed, even though 
the case of the plaintiff has been found not 
to have been substantiated in view of the 
finding of the Lower Appellate Court that 
the constructions were made in 1964. One 
of the requirements in order to lift the em- 
bargo placed by Section 3 of U. P. (Tempo- 
rary) Control of Rent and Eviction Act upon 
the right of a landlord to institute a suit 
for eviction of a tenant is that the tenant 
has, without the permission in writing of the 
landlord, made or permitted to be made any 
such construction as, in the opinion of the 
court, has materially altered the accommo- 
dation. The tenant can escape the conse- 
quences by making a construction which has 
materially altered the accommodation, only 
by proving that he had done so with the per- 
mission in writing of the landlord. Learned 
counsel for the appellant urged that after 
finding that the constructions were made in 
1964 if a decree is passed for ejectment of 
the appellant, it would be setting up a new 
case. He relied upon certain observations 
made in Bhagwati v. Chandramaul, AIR 1966 
SC 735 where it was held that if a party 
asks for a relief on a clear and specific 
ground, and in the issues or at the trial no 
other ground is covered either directly or 
by necessary implication, it would not be 
open to the said party to attempt to sustain 
the same claim on a ground which is entirely 
new. In the same case, however, it was fur- 
ther observed :— 

“Tf a plea is not specifically made, and 
yet it is covered by an issue by implication, 
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and the parties knew that the said plea was 
involved in the trial, then the mere fact that 
the plea was not expressly taken in the plead- 
ings, would not necessarily disentitle a party 
from relying upon it if it is satisfactorily 
proved by evidence.” 

In Nagu Bai v. B. Shama Rao, AIR 1956 
SC 593 while considering the scope of the 
tule that no amount of evidence can be look- 
ed into upon a plea which was never put 
forward, it was observed: 

“The true scope of this rule is that evi- 
dence let in on issues on which the parties 
actually went to trial, should not be made 
the foundation for decision of another and 
different issue, which was not present to the 
minds of the parties, and on which they had 
no opportunity of adducing evidence. But 
that rule has no application to a case where 
parties go to trial with knowledge that a par- 
ticular question is in issue, though no speci- 
fic issue has been framed thereon and ad- 
duce evidence relating thereto.” 


In order to determine the question whether 
the constructions in question amounted to 
making material alterations in the accommo- 
dation, it is not of much consequence whe- 
ther these constructions were made in 1964 
or 1967. In whichever year they were made, 
if they satisfy the criteria laid down to de- 
termine whether a construction amounts to 
material alteration, the finding has necessarily 
to be that it amounts to making material al- 
terations. The nature of evidence which the 
appellant would be required to produce in 
order to prove that the constructions do not 
amount to material alterations would be the 
same irrespective of the year in which they 
were made. The only plea which could have 
saved the appellant from the consequences 
of making material alterations was that the 
constructions in question were made with the 
permission in writing of the landlord. It is 
not the appellant’s case that he made these 
constructions with the permission in writing 
of the plaintiff. In fact, his case is that ` 
these constructions were made before the ap- 
pellant purchased the accommodation, and 
so, no question of any permission in writing 
having been given by the plaintiff arises. In 
the written statement, the appellant has stat- 
ed that the constructions in question were 
made with full knowledge and consent of 
the then owner. It shows that he was aware 
of the necessity of proving that the construc- 
tions were made with the consent of the 
landlord. Even so, he did not plead that 
the consent referred to by him in his writ- 
ten statement was by way of “permission in 
writing of the landlord” as contemplated by 
Section 3 (c) of the aforesaid Act. In cross- 
examination in reply to a specific question 
having been put in this behalf, he categori- 
cally stated that he had not taken any per- 
mission in writing from the then owner. It 
is clearly a case where the appellant was 
from the very inception aware that he had 
to prove not only that the constructions in 
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question did not amount to material altera- 
tions, but also that they were made with .the 
permission in writing of the landlord. In 
this view of the matter, the present case is 
fully covered by the observations made by 
the Supreme Court in the cases referred to 
above. It cannot be said that the Lower 
Appellate Court set up any new case for 
gtanting a decree to the plaintiff respondent, 
as a result of which the appellant was in 
any way prejudiced. 


12. Last comes the question as to 
whether the plaintiff respondent could avail 
of the right which came into being in favour 
of the previous owner to seek for the appel- 
lant’s ejectment on account of material alte- 
rations having been made by him in the ac- 
commodation. Jt having been found that 
the constructions in question did amount to 
material alterations, it cannot be denied that 
the embargo placed by Section 3 aforesaid 
upon the rights of the landlord stood lifted 
inasmuch as the case fell within sub-clause 
(c) of the said action. The plaintiff, as al- 
ready pointed out above, purchased the ac- 
commodation by a sale deed dated 30th May, 
1966. Section 109 of the Transfer of Pro- 
perty Act deals with the rights of lessor’s 
transferee. It reads: 


“If the lessor transfers the property leas- 
ed, or any part thereof, or any part of his 
interest therein, the transferee, in the absence 
of a contract to the contrary, shall possess 
all the rights, and, if the lessee so elects, be 
subject to all liabilities of the lessor as to 
the property or part transferred, so Jong as he 
is the owner of it; but the lessor shall not, 
by reason only of such transfer, cease to be 
subject to any of the liabilities imposed upon 
him by the lease, unless the lessee elects to 
treat the transferee as the person liable to 


Ed 

Provided tbat the transferee is not en- 
titled to arrears of rent due before the trans- 
fer, and that, if the’ lessee, not having reason 
to believe that such transfer has been made, 
pays rent to thé lessor, the lessee shall not 
be liable to pay such rent over again to the 
transferee. 


The lessor, the transferee and the lessee 
may determine what proportion of the pre- 
mium or rent reserved by the lease is pay- 
able in respect. of the part so transferred, 
and, in case they disagree, such determina- 
tion may be made by any court having juris- 
diction to entertain a suit for the possession 
of the property Jeased.” 

13. A plain reading of Section 109 
aforesaid, indicates that, but for the right to 
recover the arrears of rent referred to in the 
proviso to the said section, the transferee in 
the absence of a contract to the contrary, 
shall possess all the rights of the lessor, It 
is nobody’s case that there was any contract 
to the contrary. The sale deed is on the re- 
cord and on its perusal, it does not appear 
that there was any contract to the contrary. 
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Apparently, therefore, all the rights of -the 
previous owner of the accommodation except 
that mentioned in the proviso, stood vested 
in the plaintiff. However, notwithstanding 
the very wide language used by Section 109 
aforesaid there have been cases in which a 
distinction has been made between a right 
which is personal to the transferor and a 
right which is attached with the property, 
or which, if arising out of a contract, can 
A PE to be a covenant running with the 


14. In Abdul Rahman v. Phiroze 
Cursetji, AIR. 1936 Bom 88 it was held that 
the words 


“all the rights of the lessor as to the 
property” in Section 109 of the Transfer of 
Property Act, clearly include rights of the 
lessor under covenants affecting the demised 
property, i.e.,—to use the English expression— 
under covenants which run with the land and 
that no other rights pass. Only covenants 
the benefit of which passes to the transferee, 
are covenants running with the land. A pure- 
ly personal right against the original lessee 
who has parted with the land is not a right 
of the lessor as to the property. 


In Phool Rani v. Naubat Rai Ahluwalia, 
(1973) 1 SCC 688 = (AIR 1973 SC 2110) 
construing the provisions of Section 14 (1) 
(e) of the Delhi Rent Control Act, 1958, it 
was held that if the plaintiff landlord based 
his claim for ejectment of the tenant on the 
ground of his personal requirement of the 
accommodation, the right to sue was perso- 
nal in nature to such plaintiff, and on his 
death, his legal representatives could not avail 
of the said right. 


The right to sue on the ground of any 
material alteration having been made in the 
accommodation, however, clearly stands on 
a different footing. It is not something per- 
sonal to the landlord as in the case of 
obtaining permission on the ground of per- 
sonal need, the accommodation, yet the 
purchaser may not have any such need. But, 
so far as the right to file a suit on the 
ground of making material alterations in 
the accommodation is concerned, it is a 
tight of the lessor as to the property. In 
Mahabaleshwar, AIR 1918 
Bom 79 it was held that a transfer of the 
revision of a lease carries with it the right 
to enforce forfeiture of the lease for breach 
of a condition, even where the breach has 
occurred prior to the transfer. In 
Manni v. Rathnaswami, AIR 1919 Mad 
1186 it was held that the words “all the 
Tights” in Section 109 of the Transfer of 
property Act include the right to recover 
possession by terminating tenancy of a pre- 
vious lessee by giving the necessary notice 
to quit. In Somesundaran v. M. P. Co-opera- 
tive Society, AIR 1950 Mad 711 while 
dealing with the provisions of Section 7 of 
the Madras Buildings (Lease and Rent Con- 
trol) Act of 1946, it was held: 


ee 
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“No doubt the landlord who is seeking 


eviction, must satisfy the controller that _the 
tenant done one or other of the things 
mentioned in the several clauses in sub-sec- 
tion (2) of Section 7. One of such- things 
is that the tenant has after the commence- 
ment of the Act transferred his right under 
the lease or sublet the entire building or any 
portion thereof. There is nothing from which 
it can be urged with any force that the trans- 
fer or subletting must have been made not 
merely after the commencement of the Act, 
but also after the date on which the peti- 
tioning landlord became a landlord. Accord- 
ing to the definition the term ‘landlord’ 
would include both the vendor and the pur- 
chaser. It appears to be an unreasonable 
construction to confine the rights of the 
landlord to rights which accrued to him only 
after he became a landlord. In the clause 
“without the written consent of the landlord” 
the obvious reference is to the landlord at 
the material time who could have given his 
written consent, that is to say, the landlord 
at the time of the alleged transfer or sub- 
letting. If such landlord had given his writ- 
ten consent, then, of course, his successor 
or his assignee would be bound by that con- 
sent. He cannot be heard to say that after 
the accrual of rights in his favour, the tenant 
had again to obtain his written consent.” 

In view of the aforesaid discussion, I am of 
the opinion that the right which came into 
being in favour of the previous owner of 
the accommodation on account of the 
material alterations made by the appellant, 
was not a right personal to the previous 
owner. but was a tight in respect of the 
property, and on the sale of the accommo- 
dation in his favour, the plaintiff could 
avail of the said right by virtue of Sec- 
tion 109 of the Transfer of Property Act. 
In this view of the matter, even if the con- 
structions in question, either wholly or in 
part had been made in 1964, the present suit 
filed by the transferee of the accommoda- 
tion would still be maintainable. Jt was 
faintly submitted that the previous owner 
not having filed any suit for ejectment of 
the appellant from 1964 to 1966 when he 
transferred the accommodation to the plain- 
tiff, he will be deemed to have acquiesced 
in the making of the constructions in ques- 
tion, and the present suit would be barred 
by estoppel. Firstly, no such plea seems to 
have been pressed before either of the 
Courts below. Secondly. such a plea is not 
even legally maintainable. Section 3 (c) of 
the Act aforesaid specifically requires per- 
mission in writing, and acquiescence by the 
landlord cannot be placed on the same 
footing as permission in writing. Moreover, 
there would be no estoppel in such matters, 
In J. R. Sethi v. D. D. Jain, AIR 1972 
SC 1727 while considering the provisions of 
Section 111 of the Transfer of Property Act, 
it was held that the lessor is not debarred 


from determining the lease or filing a‘ suit 
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for ejectment merely because the lessee has 
made constructions to the knowledge of the 
lessor. 

In view of the foregoing discus- 
sion, I find no substance in the various sub- 
missions made by the learned counsel for 
the appellant. In the result, the appeal fails 
and is dismissed with costs. 


Appeal dismissed. 
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Swami Devanand Inter College Mathiar, 
Deoria, Applicant v. Dy. Director of Educa- 
tion, Gorakhpur and others, Opposite Parties. 

Civil Mise. Writ No. 5243 of 1972, Dj- 
15-5-1973. 


Index Note :— (A) U. P. Education Code 
(1936), Pr. 143 (j) — Jurisdiction of District 
Inspector of Schools in respect of salary pay- 
able fo teacher of recognised instituticn. 

Brief Note:— (A) If a sanskrit teacher 
of intermediate classes of an institution re- 
cognied by the Board of High School and 
Intermediate Education U. P. is not being 
paid the salary to which he is entitled to ac- 
cording to his grade, then the District Inspec- 
tor of Schools does have jurisdiction to go 
with this matter and issue directions to the 
management to pay the same. (Para 8) 


Index Note:— (B) U. P. Intermediate 
Education Act (2 of 1921), Ss. 16-E and 16-F 
— Restrictions under sections against appoint- 
ment of teacher not qualified according to re- 
gulations — Applicability. - 

Brief Note :— (B) Restrictions under Sec- 
tions 16-E and 16-F (as amended in 1958) 
against appointment of teacher not qualified 
according to regulations, applies to appoint- 
ments made after coming into force of those 
provisions. Thus, further qualifications laid 
down in 1963 to the extent that for being ap- 
pointed as a Sanskrit Teacher for intermediate 
classes an Acharya from Government Sans- 
krit College, Varanasi should also have pass- 
ed Board’s Intermediate examination, does 
not in any way affect the eligibility of the 
holder of only an Acharya degree who was 
teaching Sanskrit to the intermediate classes 
since 1950 and who could be regularly ap- 
pointed as such at that time. (Para 13) 


A. Kumar, for Applicant; Standing 
Counsel, for Opposite Party. 

ORDER :— Swami Devanand Inter Col- 
lege Math, Deoria through its Manager Sri 
Chandra Shekhar Giri, has filed the present 
writ petition under Art. 226 of the Constitu- 
tion. It is prayed that the orders dated 22nd 
September, 1971 and 31st July, 1972, passed 
by the District Inspector of Schools and the 
order dated 4th February, 1972 passed by the 
Deputy Director of Education, in connection 
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with the salary payable to Sri Jai Ram 
Pathak (respondent No. 3), a Sanskrit teacher 
of the Institution, be quashed. 


2. According to the allegations made 
in the petition the petitioner institution was 
established in the year 1930. On ist August, 
1946, respondent No. 3, Sri Jai Ram Pathak 
was appointed to teach Sanskrit to students 
of classes VI to VOI. However, in the 
year 1946, the Institution was upgraded to 
High School standard and was recognised as 
such by the Board of High School and Inter- 
mediate Education. Subsequently, in the year 
1950, the Board recognised the institution for 
teaching Intermediate Classes also. When in 
the year 1946 the Institution was upgraded to 
High School standard, respondent No. 3 who 
had originally been appointed to teach Sans- 
krit to students upto class VII, was promot- 
ed to teach Sanskrit to High School classes. 
In the year 1956 the U. P. Intermediate 
Amendment Act was passed. The procedure 
for making appointment for teachers in the 
recognised institution came to be regulated 
by the provisions of the Act and the Rules 
framed thereunder. These regulations laid 
down the minimum qualifications for various 
categories of teachers who could be appoint- 
e to teach High School and Intermediate 
classes. 


After the enforcement ot the Interme- 
diate Education Act, respondent No. 3 Sri 
Jai Ram Pathak was fitted in the Graduates 
Grade applicable to the techers appointed to 
teach High School classes. Sri Jai Ram 
Pathak was an Acharya from the Govern- 
ment Sanskrit College Varanasi and he had 
not passed the Intermediate Examination. He 
was therefore not eligible for appointment as 
a Lecturer to teach Intermediate classes in 
recognised Institution and to be paid salary 
in Lecturer’s grade. When in the year 1950 
the Institution was recognised for teaching 
Intermediate classes, very few students, offer- 
ing Sanskrit as a subject for their Interme- 
diate Examination, took admission in the 
College. In the circumstances, the manage- 
mént of the Institution without making a 
formal appointment of a lecturer to teach 
Sanskrit to Intermediate classes, asked Sri Jai 
Ram Pathak to teach Sanskrit to the stu- 
dents of the first year and second year classes 
(intermediate classes) as well. Sri Pathak, 
thereafter continued to teach Sanskrit to both 
High School and Intermediate students. At 
no point of time be was appointed as a 
ions for teaching Sanskrit to intermediate 
classes. 


The arrangement made by the institution 
continued till the year 1972-73 when the 
number of students offering Sanskrit in In- 
termediate classes, went up and then one 
Sri Ramji Tiwari, who was double M. A. in 
English and Sanskrit and was already work- 
ing as a Lecturer in the College, was asked 
to take Sanskrit Classes of the Intermediate 
section (classes XI and XII) as well. It ap- 
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pears that respondent No. 3, Sri Jai Ram 
Pathak, sent some representation to the Dis- 
trict Inspector of Schools claiming that as 
he had been teaching Sanskrit to the students 
of Intermediate classes, he should be given 
pay in the grade admissible to lecturers of 
the intermediate Classes (lecturers grade). The 
District Inspector of Schools Deoria, by his 
letter dated 17th August, 1970, asked the peti- 
tioner to send its comments on the represen- 
tation made by Mr. Pathak. However on 
Sth July, 1971, the petitioner institution put 
in an advertisement, inviting applications for 
the post of Lecturer in Sanskrit, for teaching 
Intermediate classes. Thereupon the District 
Inspector of Schools wrote to the petitioner 
directing it not to appoint Sanskrit lecturer 
as per advertisement dated 5th July, 1971. On 
Teceipt of that letter, the petitioner Institu- 
tion dropped the idea of appointing a lecturen 
in Sanskrit. € 

The District Inspector of Schools issued 
a reminder on 10th August, 1971 and asked 
the petitioner to send its comments along 
with certain papers in respect of the repre- 
sentation made by Sri Pathak. Thereafter, on 
30th August. 1971, the petitioner sent a reply 
to the District Inspector of Schools and ex- 
plained that considering the number of stu- 
dents offering Sanskrit in the Intermediate 
Classes it did not consider it expedient or 
proper to appoint a Sanskrit Lecturer. It, 
without appointing him as a lecturer merely 
asked Sri Jai Ram Pathak to teach Sanskrit 
to students of Intermediate classes as well. 
The District Inspector of Schools, thereupon, 
on 22nd September, 1971, informed the peti- 
tioner that after considering the entire cir- 
cumstances of the case it had been decided 
that Sri Jai Ram Pathak should be given pay 
in the lecturer’s grade, and that the Institu- 
tion should take necessary steps within 15 
days. On receipt of this letter, the petitioner 
again sent a representation to the District 
Inspector of Schools on 5th December, 1971 
Tequesting him to reconsider the order com- 
municated to it by the letter dated 22nd 
September 1971. A 

The District Inspector of Schools for- 
warded the representation made by the peti- 
tioner to the Deputy Director of Education, 
who on 4th February, 1972 advised the peti- 
tioner that it should take into consideration 
old services of Sri Pathak and with the ap- 
proval of the District Inspector of Schools 
promote him to lectutrer’s grade. Aforesaid 
letter of the Deputy Director of Education, 
was followed by a letter from the District 
Inspector of Schools dated 31st of July 1972, 
requiring the petitioner to immediately start 
making payment to Sri Pathak in accordance 
with the pay admissible in the lecturer’s 
grade failing which the office of the Inspec- 
tor of Schools would stop making direct pay- 
ment to the staff teaching Intermediate 
Classes. The petitioner, thereafter, made a 
protest against the proposed action threaten- 
ed to be taken by District Inspector of 
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Schools and ultimately on 8th August, 1972 
the District Inspector of Schools addressed a 
letter to the Agent, Central Bank of India, 
Lar, informing him that the accounts main- 
tained in the Bank for distributing the salary 
of teachers would, henceforward be operated 
only under his signatures. 

The petitioner then filed the present writ 
petition claiming that neither the Inspector 
of Schools nor the Deputy Director of Educa- 
tion had any jurisdiction to compel the peti- 
tioner to appoint respondent No. 3 as lecturer 
for Intermediate classes. Since respondent 
No. 3 had not been appointed as a lecturer 
to ieach intermediate classes, it was not open 
to them to direct the petitioner to pay him 
salary in lecturers rade. It accordingly, 
prayed that the order dated 22nd September, 
1971 and 31st July, 1972 passed by the Dis- 
trict Inspector of Schools and that dated 4th 
February, 1972 passed by the Dy. Director 
of Education, be quashed. It also claimed 
that the order dated 18th August, 1972, passed 
by the District Inspector of Schools, directing 
the Central Bank that henceforward the ac- 
count meant for distributing teachers’ salary 
would be operated only under his signatures, 
is invalid and is liable to be quashed. 


3. According to Sri Jai Ram Pathak, 
he had been teaching Sanskrit to students of 
Intermediate classes ever since the year 1950 
when the minimum qualification prescribed by 
the U. P. Board of High School and Inter- 
mediate Education for a Sanskrit teacher of 
Intermediate classes was Acharya either from 
Banaras Hindu University or Lucknow Uni- 
versity, or Acharya from the Government 
Sanskrit College, Varanasi. He was ‘accord- 
ingly fully qualified to teach classes XI and 
XII. At the time, the pay scale for teachers 
for Intermediate classes was Rs. 150-10-190- 
15-250 whereas that for High School Teacher 
was Rs. 120-6-168-8-200. Although he was 
the only teacher who was teaching Sanskrit 
to students of classes XI-XII, he was paid 
according to pay scale applicable to High 
School Teachers. 


_ He therefore took up the matter with. the 
Management and the Principal of the Institu- 
tion and was assured that the matter was 
receiving consideration. Although Sri Pathak 
started teaching Sanskrit to High ‘School 
classes, in the year 1946, yet he was given 
his new scale of pay only in the year 1954 
and the agreement as required by rules was 
executed in' the year 1957. He took it that 
in due course he would be given the scale 
of pay prescribed for Assistant Teachers of 
the Intermediate classes which was his legi- 
timate due. On 27th July, 1959 the State 
Government issued an order No. C-2806/XV- 
1723-59 stating the revised mandatory scale 
of pay for Assistant Teachers for Interme- 
diate classes. According to that order, the 
scale for language teachers possessing one of 
the oriental qualifications, which included the 
Acharya degree was Rs. 175-10-215/EB-15- 
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350. Section 16-G of the Intermediate Educa- 
tion Act as well as Regulations framed there- 
under came into force on the 18th February, 
1959 and 24th November, 1959 respectively. 

It was only then that the services of 
teachers were given statutory recognition and 
it became possible for the teachers of private 
jnstitutions to press their demand against the 
wishes of the management and to claim their 
legitimate dues. Accordingly, ever since the 
year 1960 Sri Pathak made repeated represen- 
tations to the Management and the District 
Inspector of Schools for being paid his just 
dues. Even though the Management assured 
Sri Pathak that he would receive just emolu- 
ments but it did not do anything in the matter. 
It was as a result of the last two representa- 
tions made by Sri Pathak on 25-12-1969 and 
4-6-1971, that the order requiring the manage- 
ment to fix his salary in the lecturer’s grade 
and other orders, impugned in the writ peti- 
tion, were passed. Sri Pathak claims that the 
order passed by the District Inspector of 
Schools was, in the circumstances, a correct, 
fair, just and equitable order and the peti- 
tioner has not made out any case for getting 
the same quashed. 

4. So far as the impugned order, 
dated 18-8-1972, passed by the District Ins- 
pector of Schools Deoria, and addressed to 
the Agent, Central Bank of India, Lar inform- 
ing him that henceforth the salary disburse- 
ment account of the teachers of the Institu- 
tion, maintained in that Bank would be operat- 
ed only under his signatures, is concerned, 
parties are agreed that the same has since 
been withdrawn. It is accordingly not neces- 
sary for me to go into the question whether 
the District Inspector of Schools had juris- 
diction to make that order or not. 

5. So far as the impugned order dated 
4th February, 1972, passed by the Dy. Direc- 
tor of Education is concerned. it appears that 
a representation was made by. Sri Jai Ram 
Pathak to him bringing to his notice the in- 
justice which was being meted out to him. 
The petitioners also placed their point of 
view before the Dy. Director and contended 
that in the circumstances it would be very 
hard on the institution, if the representation 
made by Sri Jai Ram Pathak was accepted. 
The Deputy Director by his Letter dated 4th 
February, 1972, which is impugned in this 
writ petition, advised the petitioners that the 
problem could be solved if on the basis of 
his service, the Management fixed the salary 
of Sri Jai Ram Pathak in Jecturer’s grade after 
obtaining the sanction of the District Inspec- - 
tor of Schools. This letter merely suggested 
a via media for solving the problem. It was 
not intended to be an order and consequently 
it did not affect anybody’s rights. In the cir- 
cumstances, it is not necessary for me to go 
into the legality of the action of the Deputy 
Director and no question of quashing the 
order dated 4th February, 1972, arises. 

6. Thus the arguments regarding the 
validity of the orders dated 22nd September, 
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1971 and 31st July, 1972 passed by the Dis- 
trict Inspector of Schools alone remain to 
be considered. So far as the order dated 
22nd September, 1971 is concerned, this was 
a direction given by the District Inspector of 
Schools to the petitioner, in response to a 
representation made by Sri Jai Ram Pathak. 
In this letter it was stated that Sri Jai Ram 
Pathak had been teaching Sanskrit to Inter- 
mediate Class ever since the year 1950-51, for 
which he was fully qualified, but still he was 
being paid salary according to graduates’ 
grade and not according to lecturer’s grade. 
It had therefore been decided that Sri Jai 
Ram Pathak should be paid salary in lecturer’s 
grade and that the Management should com- 
me all formalities in this connection within 
ays. 


The order dated 31st July, 1972 merely 
reiterates that the management should comply 
with the directions issued in the letter dated 
22nd September, 1971 specially when the 
Deputy Director of Education had affirmed 
the views of the District Inspector of Schools 
in that regard. The management was also 
informed that in case it did not start making 
payments to Sri Jai Ram Pathak, as indi- 
cated above, office of the District Inspector 
of Schools will take necessary steps for mak- 
ing the payment. It will thus be seen that 
the two impugned orders dated 22nd Septem- 
ber, 1972 and 31st July, 1972 are comple- 
mentary to each other and they are directed 
towards achieving only one object viz. that 
the Management should pay salary to Sri Jai 
Ram Pathak according to lecturer’s grade. 


7. In this case there is no dispute that 
Sri Jai Ram Pathak has been regularly teach- 
ing Sanskrit to Intermediate classes ever since 
the year 1950/51, and that the Management 
has not issued any formal appointment order 
appointing him as a lecturer for teaching 
Sanskrit to students of classes XI and XIL 
According tothe petitioner, as per Board’s re- 
gulation, Sri Jai Ram Pathak was not quali- 
fied to be appointed as a Sanskrit Teacher 
for Intermediate classes, and therefore the 
Management, although it asked Sri Pathak to 
take Sanskrit classes of Intermediate section as 
well, never appointed him as a lecturer in 
Sanskrit and the District Inspector of Schools 
had no jurisdiction to make that appointment 
and to issue a direction that he be paid salary 
in lecturer’s grade. 


8. It is common“ case of the parties 
that the petitioner-institution is an institution 
recognised by the Board of High School and 
Intermediate Education U. P. According to 
Chapter XVII Regulation-2 of the. Regula- 
tions framed under the Intermediate Educa- 
tion Act, the Rules of Education Code of 
U. P. are to apply to all institutions recognis- 
ed by the Board in so far as they are not 
inconsistent with those Regulations. Para- 
‘graphs 24 and 25. of the Education Code 
empower the Inspector to regularly visit and 
inspect recognised Higher Secondary Schools 


and to submit a formal report amongst other 
matters, in respect of financial establishment 
of the Institution. While reporting with re- 
gard to financial establishment of the Institu- 
tion, the Inspector is also required to enquire, 
whether the institution pays salary to its em- 
ployees regularly and in Paragraph 143 
lays down the Rules to be followed in connec- 
tion with the appointment of teachers in all 
recognised institutions. Clause (j) thereof runs 
as follows :— ~ 

“The management shall furnish to the 
Inspector/Inspectress any information, expla- 
nation or records which might be requisitioned 
by the Inspector/Inspectress for a decision in 
any proceeding or appeal which might be filed 
by the Head Master/Principal/Teacher etc. of 
the Institution against the order of the 
Management affecting the service rights and 
emoluments of the Head Master/Principal/ 
Teacher etc. The Management shall furnish 
such information and comply with the direc- 
tions of the Inspector/Inspectress within 15 
days of the receipt of the requisition.” 
Accordingly, if there is some difference of 
opinion between the management and the 
teacher about the emoluments payable to a 
teacher the Inspector can call for an explana- 
tion from the Management and to require it 
to produce any records that he thinks neces- 
sary and to issue directions in that regard 
which the Management is bound to comply 
within a period of 15 days. I am accordingly, 
of opinion that in this case the Inspector of 
Schools had full jurisdiction to go into the 
matter and if he came to the conclusion that 
Sri Pathak was not being paid emoluments 
to which he was entitled to, he could issue 
directions to the management to pay the same. 


9. I now proceed to consider whe- 
ther in the circumstances of this case, the 
direction issued by the Inspector requiring the 
management to pay Sri Pathak’s salary ‘ac- 
cording to lecturer’s grade, was legal or not. 
Main contention of Sri S. C. Khare, appear- 
ing on behalf of the petitioner, is that at no 
stage did the management create a post of 
lecturer for teaching Sanskrit to intermediate 
classes, and it never appointed Sri Pathak to 
any such post. According to him, certain for- 
mality attaches to the creation of a post and 
to an appointment being made thereto. Since 
that formality has not been completed Sri 
Pathak who was appointed as a teacher in 


_ the graduate grade, was not entitled to claim 


the emoluments of lecturers grade as a matter 
of right merely because he had been asked 
by the management to informally teach Sans- 
krit to Intermediate classes. Moreover, Sri 
Pathak was at all relevant time, not qualified 
for being appointed to teach Intermediate 
classes and therefore he could not be given 
lecturer’s grade. Moreover, the order passed 
by the District Inspector of Schools in sub- 
stance, amounts to a direction for creating a 
post in lecturer’s grade and appointing Sri 
Pathak on that post; which under law he is 
not entitled to do. 
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10. It is not disputed that the peti- 
tioner asked Sri Pathak to teach Sanskrit to 
Intermediate classes and Sri Pathak has been 
performing that duty ever since the year 1950- 
51, i.e. for about 20 years when in the year 
1972 the District Inspector of Schools direct- 
ed the management to pay him in accordance 
with the salary payable to teachers in the 
lecturer’s grade. Annexure C-6 to the re- 
joinder affidavit filed on behalf of the peti- 
tioner indicates that during the year 1969-70, 
the normal duty of Sri Pathak was to teach 
Sanskrit and Hindi to Classes X and XI and 
XU. Annexure C-9 to the counter affidavit 
is a copy of the time table for the session 
1969-70, therein it is stated that Sri Pathak 
is to draw salary in the scale of lecturer’s 
grade in permanent capacity and has been 
taking five periods of Intermediate classes 
every day. 

Annexure C-10 to the counter affidavit is 
a copy of certificate furnished by the Prin- 
cipal of the Institution to the District Inspec- 
tor of Schools showing that Sri Pathak has 
been teaching Intermediate classes in a per- 
manent capacity. All these facts lead to an 
irresistible conclusion that even if the Manage- 
ment did not formally create a post of lecturer 
to teach Sanskrit to the Intermediate classes, 


- ‘it required Sri Pathak to teach Sanskrit to 


Intermediate classes not in a stopgap arrange- 
ment but on a regular basis and that Sri 
Pathak continued to teach Sanskrit to Inter- 
mediate classes regularly for a period of over 
21 years when the management was asked 
to pay his salary according to the grade ap- 
pusable to Sanskrit Teachers of Intermediate 
classes, 


11. For the first time, it was in the 
year 1959 that the procedure for appointment 
of teachers came to be regulated by Regula- 
tions framed under the Intermediate Educa- 
tion Act, after introduction of Sections 16-B 
and 16-F in the Act. Prior to it, there was 
no statutory provisions which regulated the 
appointment of teachers for intermediate 
classes. Sri Khare did not bring to my notice 
any provision of law according to which a 
person could be appointed as a lecturer only 
after a post had been formerly created or 
that the appointment had to be made by a 
formal order. In my opinion if a person was 
assigned to do a particular job on a regular 
basis, it can be said that he had been ap- 
pointed to perform that job. It follows that 
Sri Pathak had been appointed to teach 
Intermediate classes in Sanskrit and there was 
no procedural defect in making that appoint- 
ment. i 

12. Sri S. C. Khare learned counsel for 
the petitioner then contended that according 
to the minimum qualifications laid down by 
the Board of High School and Intermediate 
Education, an Acharya from the Government 
Sanskrit College, Varanasi is qualified to be 
appointed as a lecturer in Sanskrit for Inter- 
mediate classes, only if he has also passed 
the Intermediate Education. Since, in this 
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case Sri Pathak had merely obtained the 
Acharya degree from the Government Sans- 
krit College, and had not passed the Inter- 
mediate examination he was not qualified for 
appointment as a lecturer. His appointment 
as lecturer was, therefore, irregular. In the 
circumstances the management cannot be 
asked to pay salary to Sri Pathak in a grade 
for which he is not qualified. In this connec- 
tion, he relied upon Board’s calendar for the 
year 1966-69 wherein it has been laid down 
that Acharya from the Government Sanskrit 
College Varanasi would be eligible to teach 
Sanskrit to Intermediate classes only if he 
has passed the Intermediate examination of 
the Board of High School and Intermediate 
Education U. P. 


; It is significant to note that the Regula- 
tions providing for the qualifications for ap- 
pointment as Sanskrit teacher for Intermediate 
classes has been changing from time to time. 
According to Board calendar for 1949-50 an 
Acharya from Government Sanskrit College, 
Banaras could be appointed as a Sanskrit 
teacher for Intermediate classes only if he 
also had working knowledge of English i.e. 
he had passed the Board High School Ex- 
amination in English or some other equivalent 
examination. A booklet entitled ‘list of 
Minimum qualifications Prescribed for Tea- 
chers in Recognised Higher Secondary 
Schools”, corrected upto December, 1956 
shows that an Acharya of the Government 
Sanskrit College Varanasi without anything 
more was qualified to be appointed to teach 
Sanskrit to Intermediate Classes. 


The further qualification which was there 
in the Board’s calendar for the year 1950-51, 
that he should have passed High School ex- 
amination in English, was not there. Similar 
is the position according to Board’s calendars 
for the years 1958-59 and 1960. This shows 
that some time after the year 1949-50 the 
qualification that the Acharya from the Gov- 
ernment Sanskrit College Varanasi should also 
have passed High School Examination in 
English was relaxed and it was only after 
about 13 years, that in the year 1963 it was 
provided that Acharya of Government 
Sanskrit College Varanasi should also have 
passed Board’s Intermediate Examination or 
other equivalent examination. It has not been 
shown that when in the year 1950 or 1951 Sri 
Pathak was entrusted with the job of teach- 
ing Sanskrit to Intermediate classes, there was 
in fact a requirement that he should have 
passed the High School Examination in 
English or that he should have passed the 
Intermediate Examination. 

Even if there was some such requirement, 
and there was irregularity in entrusting Sri 
Pathak with the job of teaching Sanskrit to 
Intermediate classes in the year 1950-51 that 
disability certainly disappeared some time be- 
fore the year 1956 when a Sanskrit Teacher 
to teach Intermediate classes could be ap- 
pointed if he was merely an Acharya from the 
Government Sanskrit College, Varanasi. 
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Since, in the year 1956 Sri Pathak had been 
entrusted to take Intermediate classes in 
Sanskrit on regular basis, any defect in his 
appointment stood cured and there was no 
irregularity in his working as a Sanskrit 
Teacher for teaching Intermediate classes 
thereafter. 


13. The restriction contained in Sec- 
tions 16-E and 16-F, against appointment of 
a teacher who is not qualified in accordance 
with the regulations, applies to appointment 


of teachers made after the coming into force . 


of those provisions. Accordingly when, in 
the year 1963, additional qualification, that an 
Acharya from the Government Sanskrit 
College Varanasi should also have passed 
_ Board’s Intermediate Examination, was laid 
down, it was meant to be applied in respect 
of appointments which were made subsequent- 
ly. These sections did not contemplate that 
the appointment of teachers already made by 
the educational institutions although fulfilling 
the minimum qualifications as laid down at 
the time they were made, will become invalid 
or inoperative in case they were not in con- 
formity with the minimum qualification laid 
down subsequently. 


I am, accordingly, of opinion that fur- 
ther qualifications laid down in the year 1963 
that for being appointed as a Sanskrit Teacher 
for Intermediate classes, an Acharya from the 
Government Sanskrit College, Varanasi should 
also have passed Board’s Intermediate Ex- 
amaination, did not in any way affect the 
appointment of Sri Pathak which was quite 
regular at the time when it was-made. I 
am, accordingly of opinion that there is no 
substance in petitioner’s argument that Sri 
Pathak was not qualified to teach Sanskrit 
to Intermediate classes and that his appoint- 
ment was invalid on that ground. 


14. Now I proceed to consider whe- 
ther the petitioner is entitled to receive salary 
in the lecturer’s grade, as laid down by the 
State Government. According to Chapter III, 
Regulation 46 it is incumbent on the peti- 
tioner to allow to its teachers the scales of 
pay sanctioned by the State Government from 
time to time. On 27th July, 1959 the man- 
datory scales of pay for the teachers employ- 
ed by Higher Secondary Schools was sanc- 
tioned as per Government Order No. C-2308/ 
XV-1723/59. Annexure C to the counter af 
fidavit is an extract from that Government 
Order which states that those mandatory 
scales are applicable to tuitional staff of Se- 
condary Schools. It mentions that Assistant 
Teachers Teaching Intermediate classes pos- 
sessing oriental qualifications of Acharya are 
to be paid salary in the scale of Rs. 175-10- 
215-15-315 (lecturer’s grade). There can be 
no manner of doubt that Sri Pathak has been 
teaching Intermediate classes in Sanskrit. In 
the circumstances, as directed by the Govern- 
ment Order the petitioner was bound to fix 
Sri Pathak’s salary in the lecturer’s grade. 
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15. I am accordingly of opinion that 
the District Inspector of Schools did not 
commit any error in requiring the petitioner 
to pay salary to Sri Pathak in accordance 
with the lecturer’s grade. I see absolutely 
no justification in the conduct of the Mana- 
gement in depriving Sri Pathak of the emolu- 
ments of lecturer’s grade when he had been 
teaching Sanskrit to intermediate classes re- 
gularly for about 21 years. The petition has 
therefore not made out any case for interfer- 
ing with the order passed by the District 
Inspector of Schools in exercise of extraordi- 
nary powers of this Court, under Art, 226 
of the Constitution. 


16. In the circumstances, I find no 


force in this writ petition which is dismissed 


with costs. 
Petition dismissed. 
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Dilip Kumar, Appellant v. The Govt, 
of U. P. and others, Respondents. ` 

Special Appeal No, 130 of 1970, D/- 
31-1-1973, from judgment and order pass- 
ed by G. D. Sahgal, J.. in W. P, No. 1044 
of 1969, D/- 20-8-1970. 

Index Note:— (A) Constitution of 
India, Art. 15 (4) — Reservation for so- 
cially and educationally backward classes 
— Reservation of seats in Medical Col- 
Ieges for candidates from Rural and Hill 
areas — Validity. W. P. No. 1044 of 1969, 
D/- 20-8-1970 (AID, Reversed. 


Brief Note:— (A) Before making any 
special provision under Art. 15 (4) it is 
necessary that mind be applied to all 
the factors necessary for declaring any 
class of citizens to be socially and edu- 
cationally backward. Where mind is not 
applied in determining the social back-~ 
wardness of a class of citizens and the 
eriteria adopted for determining any 
class of citizens to be educationally back- 
ward is not proper the reservation made 
for persons of these areas can be struck 
down as being violative of Art. 15 (4) of 
the Constitution. (Para 12) 

Reservation of seats în Medical Col- 
leges for candidates from Rural and 
Hill areas (other than Uttar Khand, Di~ 
vision) under paragraph 10 of the In- 
structions issued under G. O. No. 8949A/ 
V-97/1968 is not justified and must be 
struck down. No justification is indicat- 
ed in the Instructions why those areas 
are treated as socially backward. For 
educational backwardness the main cri- 
terian is the percentage of marks ob« 
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tained in the Pre-Medical Test, the num- 
ber of candidates from reserved areas 
appearing in the Pre-Medical Test and 
also the shortage of Higher Secondary 
Schools in those areas. But this is not 
sufficient for classifying all the residents 
of those areas as belonging to education- 
ally backward classes. All the residents 
of one village may be educationally 
backward but the same cannot be said 
in regard to all the rural areas. Instan- 
ces are not unknown where literacy in 
a rural area is very high, in some vil- 
lages nearing cent per cent. Similarly, in 
the Hil] areas other than Uttarkhand 
Division there are classes of citizens who 
cannot be classed as educationally back- 
ward. (Para 10) 


Index Note:— (B) Constitution of 
India, Art. 14 — Reasonableness of classi- 


fication — Provision for admission to 
medical colleges of candidates from 
Uttarkhand Division irrespective of 


marks obtained by them in the pre- 
medical competitive test is arbitrary and 


unreasonable. (Para 13) 

Index Note:— (C) Agra University 
Act (8 of 1926), S. 28 — Ordinances 
framed under — Regn, 11 — Provision 


under para 10 of Instruction issued under 
G. O. No, 8949A/V-97/1968 admitting to 
medical colleges candidate from Uttar- 
khand Division irrespective of marks ob- 
tained by them violates Regn. 11. 
(Para 14) 
Cases Referred: Chronological Paras 
(1971) W. P. No. 6090 of 1970; D/- 
13-5-1971 (Andh, Pra), State of 
A. P. v. U. S. V. Balaram 9 
AIR 1968 SC 1379 = (1968) 3 SCR 
595, State of Andhra Pradesh v. 
P. Sagar 9 
AIR 1963 SC 649 = (1963) Supp 1 
SCR 439. M. R. Balaji v. State 
of Mysore g 


S. C. Mathur, for Appellant; Chief 
Standing Counsel, for Respondent (No. 1). 


D. S. MATHUR, J. :— This is a spe- 
cial appeal by Dilip Kumar against the 


order of the learned single Judge dis- 
missing his writ petition challenging 
(Contd. on Col. 2) 
Luck. 
(a) Seat for general candidates 
(Male) 
(b) For Girl candidates 35 
(c) For candidates from Rural 
areas 
(d) For candidates from Hill 
areas (excluding Uttarkhand 
Division) 5 
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paragraph 10 of the Instructions issued 
by the Registrar. Combined Pre-Medical 
Test, Agra University, while holding the 
Pre-Medical Test in 1969, The request 
made in the writ petition was that the 
respondents, namely, the Govt. of Uttar 
Pradesh, the Vice-Chancellors of Agra, 
Lucknow, Allahabad. Kanpur and Meerut 
Universities, and the Deans of the Facul- 
ties of Medicine, be directed to declare 
the petitioner selected at the Combined 
Pre-Medical Test held in June, 1969 and 
to admit him to the course of study 
prescribed for the degree of Bachelor of 
Medicine and Bachelor of Surgery. 


2. A joint competitive test was 
held in the year 1969 for the admission 
to the Ist Year Class of six Medical Col- 
leges at Agra, Allahabad, Kanpur, Luck- 
now, Meerut and Jhansi and the peti- 
tioner was one of the candidates who 
appeared in this test. The Medical Col- 
lege. Jhansi, is within the jurisdiction 
of Kanpur University and for this reason 
no one of this Medical College was im- 
pleaded irn the writ petition. The peti- 
tioner was not declared successful, be- 
cause of the restrictions imposed by the 
aforementioned paragraph 10. His case 
is that had the selection beer made on 
merits without the illegal reservations 
contained in paragraph 10 of the In- 
structions he would have been selected 
and admitted in one of the Medical 
Colleges, 


3. The main challenge to these 
instructions is that thev are hit by Arti- 
cle 15 (4) of the Constitution. It was 
also contended that the classification 
contravenes the equality clause of Arti- 
cle 14 of the Constitution. 

4. The learned single Judge was 
of opinion that the reservations made 
were within the limits permitted by 
Article 15 (4) of the Constitution and 
were not hit by Article 14 of the Con- 
stitution. 

5. The material part of paragraph 
10 of the Instructions runs as follows: —. 

“10. The respective distribution of 
seats will be as under on the basis of 


the result of the Competitive Test in 

order of merit:— 

Medical College 

Kan. Agra All, Meerut Jhansi 
104- 63 55 55 26 
37 24 20 20 ‘10 
28 19 15 15 8 
6 4 3 3 2 
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(e) For candidates from Uttar- 
khand Division (of these 
seats 50 per cent are re- 
served for female candi- 
dates from Uttarkhand Di- 


vision) 5 
(f) For Scheduled Caste candidates 5 


Total 181 
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6 4 3 3 2 
6 4 3 3 2 
187 118 99 99 50 





` (Note:— The Convener of the C. P. M. T. Cormmittee is authorised to make 


additions or alteration in the number and reservation of seats 


and when desired by the 


: (i) No candidate who fails to ob- 
tain less than 25% marks in each sub- 
ject and less than 33% marks in the 
aggregate shall be eligible for admission. 
For the reserved seats for Scheduled 
Caste, it shall be 30% in the aggregate 
and 25% in each subject. 

(ii) No minimum percentage shall 
be applicable to the candidates hailing 
from the Uttarkhand Division. 

(iii) A candidate wishing to be con- 
sidered for a reserved seat should in his 
application form specify one category of 
‘ reserved seat for which he is eligible; 
this will not prejudice his chance of be- 
ing selected against a general seat. 


(v) The candidates belonging to the 
reserved categories who qualify them- 
selves for admission against general 
seats on the basis of merit, will. except 
the girl candidates, be treated as gene- 
ral and admissions against the reserved 
seats, except in the case of girl candi- 
dates. will be made only from amongst 
those candidates of reserved categories 
who do not qualify themselves for ad- 
mission against the general seats. 

(vi) In the case of the girl candi- 
dates, those who are admitted against 
general seats will also be counted for 
the purpose of reservation allowed for 
girl candidates. If the girls admitted 
against general seats fall short of the 
number of seats reserved for them in 
the combined Pre-Medical Test then the 
requisite number of girls from among 
those who have not qualified for admis- 
sion against the general seats. 

(x) Candidates applying for admis- 
sion to the reserved seats will be requir- 
ed to submit a certificate from the Dis- 
trict Magistrate of the district to which 
they belong, that they and their families 
are permanent residents of rural areas 
or one of the hill districts or Uttarkhand 
Division, as the case may be, and they 
have had a major part of their educa- 
tion in that area.” ; 


6. It may here be mentioned that 
these Instructions were issued in com- 





as 
State Government). 


pliance of G. O. No. 8949A/V-97/1968, 
Annexure A to the counter-affidavit filed 
on behalf of the State. 


6A. There are two broad features 
of these Instructions, firstly, that 
in respect of general candidates, 
girl candidates and candidates from 
rural areas, the minimum qualify- 
ing ynarks are 25% in each sub- 


ject and 33% in the aggregate; while for 
Scheduled Caste candidates these mini- 
mum figures are 25% and 30%. In case 
of candidates from Uttarkhand Division, 
there is no such minimum qualifying 
marks, with the result that a candidate 
not securing any marks in any subject 
shall be admitted provided that the total 
number of candidates from Uttarkhand 
Division does not exceed the figures pres- 
eribed in the aforementioned instruc- 
tions. Another feature of the Instruc- 
tions is that the reservations have been 
made not only for Scheduled Caste can- 
didates but also for gir] students, candi- 
dates from rural areas, candidates from 
Hill areas other than Uttarkhand Divi- 
sion and candidates from Uttarkhand 
Division. In case of girl candidates if 
any girl candidate is selected from gene- 
ral candidates, the reservation for girl 
candidates shall stand reduced to that 
extent but not in the case of others. 
Consequently, if sufficient number of 
qualified candidates are available more 
candidates from those categories (other 
than girl candidates) than prescribed in 
the Instructions can be admitted in Me- 
dical Colleges. 

3 Article 15 (4) of the Constitu- 
tion runs as below:— 

“Nothing in this article or in clause 
(2) of Article 29 shall prevent the State 
from making any special provision for 
the advancement of any socially and 
educationally backward classes of citi- 
zens or for the Scheduled Castes and the 
Scheduled Tribes.” 

8. The meaning and the scope of 
this provision has been the subject of 
decision by the Supreme Court in nume- 
rous decisions. It is now the settled law 
that the State can make special provi- 
sion not only for the Scheduled Castes 


~ 
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and the Scheduled Tribes but also for 
the advancement of socially and educa- 
tionally backward classes of citizens, but 
it is necessary that such a class of citi- 
zens must be both socially and educa- 
tionally backward, Classes of citizens 
which are not socially backward but are 
educationally backward are not covered 
by this provision. It is ‘also the settled 
law that the classification of socially and 
educationally backward classes must be 
reasonable, not to infringe with the gene- 
ral fundamental rights contained in the 
various clauses of Article 14 of the Con- 
stitution. No class of citizens can be de- 
clared socially and educationally back- 
ward merely on the ground of caste or 
place of birth. Whether any class of 
citizens is or is not socially and educa- 
tionally backward can be determined 
properly by a Commission appointed 
under Article 340 of the Constitution, 
or a Commission or authority of a simi- 
lar kind. It is also settled law that even 
though religion, race, caste, sex or place 
of birth by itself alone cannot be the 
basis of classification of such backward 
classes, these factors can be taken into 
consideration while determining the 
classes of citizens entitled to the benefit 
of Article 15 (4) of the Constitution. 

9. It has also been held that a 
mere assertion that the benefit was being 
given to socially and educationally back- 
ward classes of citizens is not enough, 
but the State should produce material 
before the Court to show that there was 
a proper inquiry. relevant criteria were 
adopted and the decision on this point 
is reasonable, Mere expression of opin- 
ion is not sufficient. See M. R, Balaji v. 
State of Mysore (AIR 1963 SC 649); State 
of Andhra Pradesh v. P. Sagar (AIR 
1968 SC 1379) and State of Andhra Pra- 
desh v. U. S. V. Balram. 


10. In the instant case the State has 
[tried to justify why the various groups 
or areas detailed in the Instructions were 
considered to be educationally backward 
but nothing has been indicated why and 
how could they all be treated as socially 
backward also. For educational back- 
wardness the main criterion appears to 
be the percentage of marks obtained in 
the Pre-Medical Test, the number of 
candidates from reserved areas appear- 
ing in the Pre-Medical Test and also 
the shortage of Higher Secondary 
Schools in those areas. We must say that 
this is not sufficient for classifying all 
the residents of those areas as belonging 
to educationally backward classes. All 
the residents of one village may be edu- 
cationally backward but the same can- 
not be said in regard to all the rural 
areas. Instances are not unknown where 
literacy in a rural area is very high. in 
some villages nearing cent per cent, Si- 
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milarly, in the Hill areas other than 
Uttarkhand Division there are classes of 
citizens who cannot be classed as educa- 
tionally backward. Uttarkhand Division 
stands in a different categery and in the 
absence of data it may be said that 
major part thereof is socially and edu- 
eationally backward; but in Uttarkhand 
Division also there are certain areas all 
the residents whereof cannot be classed 
as socially and educationally backward. 


11. To put it differently, even if 
there may be some justification for plac- 
ing Uttarkhand Division in the category 
of socially and educationally backward 
classes. there is no justification to place 
all the rural areas and Hill areas other 
than Uttarkhand Division in that cate- 
gory. 


12. Before making any special 
provision under Article 15 (4) of the Con- 
stitution, it is necessary that mind be 
applied to all the factors necessary for 
declaring any class of citizens to be so- 
cially and educationally backward. Where 
it appears that there was no application 
of mind in determining the social back- 
wardness of a class of citizens and the 
criterion adopted for determining any 
class of citizens to be educationally back- 
ward is not proper, the reservations 
made for persons of those areas can be 
struck down being violative of Article 15 
(4) of the Constitution. 


13. Under Article 14 a reasonable 
classification connected with the nexus 
can be made, In so far as Medical Col- 
leges are concerned the object is to 
train students who can practise the 
science of medicine and surgery in the 
country. For this purpose it is necessary 
that the candidates selected for admis- 
sion should have sufficient knowledge of 
subjects without which it will be diffi- 
cult to impart medical education within 
the prescribed period. Consequently. 
from the limited view-point of admission 
in Medical Colleges classification based 
on areas may not be proper; but another 
object which can be kept in mind is that 
the services of qualified doctors be avail- 
able to all the residents of the country 
and be not confined to merely urban 
areas or to areas in which rich persons 
reside. With this aim in view. there can 
be a reasonable classification based on 
areas, for example rural area. Hill area 
and Uttarkhand Division. However. to 
achieve the first object it is necessary 
that a candidate having knowledge of 
subjects like Physics, Chemistry and 
Biology be admitted in the college where 
the same course of education and the 
same duration is prescribed for all, It 
will also be permissible to reduce the 
minimum qualifying marks for candi- 
dates of Uttarkhand Division. but to ad- 
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mit any candidate of Uttarkhand Divi- 
sion even though he secures nominal 
marks or even zero mark shall be against 
the object of classification. It was open 
to reduce the minimum qualifying marks 
to any reasonable figure below 30 per 
cent but to lay down that there shall be 
no minimum qualifying marks for the 
candidates from Uttarkhand Division 
shall be unreasonable and arbitrary. 


14. Such a direction is also con- 
trary to Regulation 11 of the Ordinances 
of the Agra University framed under 
Section 28 of the Agra University Act. 
The Regulation authorises the reduction 
of the minimum percentage. For candi- 
dates from Uttarkhand Division the mi- 
nimum percentage must therefore be as 
may be prescribed in this regard. To 
say that the minimum prescribed per- 
centage can be nil will be against the 
object of securing suitable candidates for 
being educated in medicine and surgery. 
We are of opinion that such an instruc- 
tion in respect of the candidates from 
the Uttarkhand Division violates Regula- 
tion 11 and can be struck down on this 
ground. 


15. Paragraph 10 of the Instruc- 
tions of the Combined Pre-Medical Test 
is. therefore, invalid in so far as the 
candidates from rural areas. Hill areas 
other than the Uttarkhand Division and 
candidates from Uttarkhand Division are 
concerned and must be struck down at 
least to this extent. We are further of 
opinion that reservation for these areas 
is well knit with the other provisions 
and to enforce the remaining instruc- 
tions shall be difficult as a large num- 
ber of seats shall remain unfilled. Ad- 
missions in Medical Colleges are gene- 
rally made in the month of July. The 
State and also the University authorities 
have at their disposal about five months 
time to properly consider the matter and 
lay down the conditions for admission in 
the six Medical Colleges. In the circum- 
stances, it will be more appropriate .to 
quash the whole of paragraph 10 of the 
aforementioned Instructions and also the 
Government order so that future admis- 
sions may not contravene the provisions 
of the Constitution. 


16. This takes us to the conside- 
ration of the reliefs prayed for in the 
writ petition. It will be desirable for us 
not to encroach upon the jurisdiction of 
the authority conducting the Combined 
Pre-Medical Test. The purpose shall be 
served if the option is left upon that 
authority to- take action in accordance 
with the law being laid down by this 
Court. It is true that the petitioner, if 
successful, would have been admitted in 
one of the Medical Colleges in July. 1969 
but he was refused admission for no 
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fault of his. We can therefore. direct 
that he be admitted in one of the Medi- 
cal Colleges in July 1973 provided that 
he has secured sufficient marks to justify 
his admission on merits. The possibility 
of the petitioner not now joining any of 
the Medical Colleges cannot be exclud- 
ed. In case one seat is kept vacant for 
him that can cause dis-service to others. 
It is, therefore, necessary that the peti- 
tioner should indicate his mind in writing 
whether he wishes to join one of the 
Medical Colleges in July 1973. 


17. The special appeal is hereby 
allowed and paragraph 10 of the Instruc- 
tions on the basis of which a Combined 
Pre-Medical Test was conducted by the 
Registrar of Agra University. and also 
G. O. No, 8949AI/V-97/1968, Annexure A 
to the counter-affidavit filed on behalf of 
the State, are quashed. Considering that 
no Combined Pre-Medical Test is being 
held now, the Vice-Chancellor and the 
Dean, Faculty of Medicine, of the Luck- 
mow University are directed to admit 
the petitioner, Dilip Kumar. in the First 
Year Class of the Medical College, Luck- 
now, in July. 1973 provided that he 
had secured sufficient marks to justify 
his admission on merits and applies to 
the Vice-Chancellor, Lucknow Univer- 
sity, latest by the end of April 1973 that 
he intends to join the Medica] College, 
Lucknow, for that Session. Costs of both 
the Courts shall be easy. 

Appeal allowed. 


AIR 1973 ALLAHABAD 596 (V 60 C 208) 
FULL BENCH 


D. S. MATHUR, A. K, KIRTI AND 
GOPI NATH, JJ. 


Hakim Singh, Appellant v. 
Sagar amd others, Respondents. 


Special Appeal Nos, 455 and 499 of 
1972, D/- 13-4-1973, decided by Full 
Bench against judgment and decree of 
G. C. Mathur, J. in C. M. W. No. 3306 of 
of 1970, D/- 8-4-1972. 


Index Note :— (A) U. P. High Court 
(Abolition of Letters Patent Appeals) Act 
(14 of 1962) (as amended by U. P. High 
Court (Abolition of Letters Patent Ap- 
peals) (Amendment) Ordinance (U. P. 
Ordinance 12 of 1972) later replaced by 
U. P. High Court (Abolition of Letters 
Patent Appeals) (Amendment) Act (32 of 
1972), Section 4 — Constituticnality of 
Amending Ordinance and Amending Act 
— State Legislature was competent to 
make such amending laws (Per majority) 
— (X-Ref:— (i) Constitution of India, 
Articles 225, 226. Sch. 7,, List 1, Entries 


GQ/HQ/D199/73/VBB 


Shiv 
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78, 95, List 2, Entries 3, 18, 65, List 3, 
Entries 13,46; (ii) Letters Patent (All), 


Cl. 10), T: 
Brief Note:— (A) Per majority 
(Kirty, J. dissenting) :— The subject- 


matter of Special Appeals (Letters Patent 
Appeals} to the same High Court against 
the decision of a Single Judge of the 
High Court is covered by the expression 
“constitution and organization”? and falls 
in Entry 78 of Union List I. This matter 
does not fall within the competence of 
the State Legislature. The State Legis- 
lature has, however the power to effec- 
tively legislate on matters enumerated in 
State List II and with the assent of the 
President, in Concurrent List III of the 
Seventh Schedule of the Constitution of 
India; and for effective legislation, where 
the pith amd substance of the enactment 
falls within the competence of the State 
Legislature, it can incidentally trench 
upon a matter which may otherwise be 
within the exclusive competence of an- 
other legislature. The Uttar Pradesh 
High Court (Abolition of Letters Patent 
Appeals) (Amendment) Ordinance, 1972 
and the Uttar Pradesh High Court (Aboli- 
tion of Letters Patent Appeals) (Amend- 
ment) Act 1972, are, technically speak- 
ing on a matter which is within the ex- 
clusive competence of the Parliament in 
that they touch a question of “constitu- 
tion and organization” of the High Court; 
but since such a provision was necessary 
for effective legislation on “Land”, it does 
not amount to colourable piece of legis- 
lation. Considering that the pith and 
substance of the legislation is within the 
competence of the State Legislature, both 
the Amending Ordinance and the Amend- 
ing Act are not ultra vires of the State 
Legislature. (Para 138) 


The Principal Act was meant for ef- 
fective legislation and not merely to abo- 
lish the Letters Patent Appeals. The 
pith and substance of the Principal Act 
was to legislate on the subject of “Civil 
Procedure Code”; it cannot be regarded 
as a colourable piece of legislation to en- 
croach upon the subject “constitution and 
organization”, The Principal Act inci- 
dentally trenches on topics not within 
the legislative competence of the State 
Legislature. It cannot, therefore, be said 
to be ultra vires of the State Legislature. 

(Paras 101, 103) 


Both the Amending Ordinance aud 
the Amending Act relate to proceedings 
which had been initiated under the 
Tenancy Laws and the U. P. Consolida- 
tion of Holdings Act. It is evident that 
the restriction placed on Letters Patent 
Appeals is with the intention to secure 
speedy final adjudication of disputes per- 
taining to agricultural land by the High 
Court and with this aim in view the 
State Legislature can enact law to bar 
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Letters Patent Appeals on subject-matters 
within its legislative field, even though 
such appeals fall within “constitution and 
organisation”. a subject within the ex- 
clusive competence of the Parliament. 
Nominal encroachment in the field of the 
Parliament will be within permissible 
limits. (Case law discussed). 

(Paras 114, 115, 119) 


Per Kirty. J. Dissenting:— So far 
as the Constitution itself contains specifie 
provisions in regard to High Courts and 
the jurisdiction and powers of such Courts 
neither Parliament nor any State Legi- 
slature can make laws in exercise of their 
respective legislative powers, the field of 
exercise of which is provided for in three 
Lists of the Seventh Schedule. Take for 
instance Arts. 226, 227 and 228 which con- 
fer by their own force and expressly a 
variety of jurisdictions and powers on 
High Courts. No law can be made by any 
State Legislature or even by Parliament 
in exercise of the powers given to these 
bodies under Arts. 245 and 246 to make 
laws, so as to amend. alter or repeal the 
aforesaid Articles. No doubt Parliament 
can make such a law by virtue of the 
special provisions contained in Art. 368, 
but it is not given to the State Legis- 
lature to amend the Constitution. 

(Para 161) 


No State Legislature can make any 
law prohibiting the exercise of jurisdic- 
tion and powers of the High Court to 
entertain, hear amd decide a Letters 
Patent Appeal against a judgment of a 
Single Judge given in a petition under 


Article 226 of the Constitution. The im- 
pugned provisions, therefore. are liable 
to be struck down. (Para 169) 


Index Note :— (B) U. P. High Court 
(Abolition of Letters Patent Appeals Act 
(14 of 1962)) (as amended by U. P. Ordin- 
ance 12 of 1972 and subsequently by U. P. 
Act 32 of 1972), Section 4 — Constitu- 
tionality of amending Ordinance and Act 
— Classification of revenue litigation in 
writ proceedings for speedier adjudica- 
tion of disputes due to historical reasons 
— Article 14 is not violated — (X-Ref :— 
Constitution of India, Article 14). 


Brief Note:— (B) Per Full Bench :— 
The provisions of the amending Ordin- 
ance and amending Act are not discrimi- 
matory and do not violate Article 14 of 
the Constitution. (Paras 138, 143) 

On the basis of past history, laws of 
tenancy being placed in a distinct group, 
treating revenue litigation and proceed- 
ings under the U. P., Consolidation of 
Holdings Act separate from other litiga- 
tion can be regarded as a good basis of 
classification. Further. expeditious closure 
of consolidation operations and early ad- 
judication of revenue disputes is, in the 
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existing conditions. for the benefit of 
.agriculturists as a whole and for main- 
tenance of law and order in the rural 
areas. Therefore, placing the cases, 
though initiated before the High Court 
under Article 226 of the Constitution, 
under the U. P, Consolidation of Hold- 
ings Act and the Tenancy Laws in a se- 
parate class cannot be said to be unrea-~ 
sonable.. It is also connected with the 
nexus. namely, the speedier trial of cases 
to cause the minimum imconvenience to 
the litigants. Both the tests which the 
classification must fulfil before it can be 
considered reasonable. not in violation of 
Article 14, are thus fulfilled. (Para 130) 

It is open to classify Writ Petitions 
in groups depending upon the subject- 
matter, i.e., the enactments under which 
the order challenged in the proceeding 
under Article 226 of the Constitution was 
passed. (Case law referred.) (Para 131) 


Index Note:— (C) Constitution of 
India, Article 246 — Overlapping entries 
in different legislative lists — Interpreta- 
tion — Rule of pith and substance and 
incidental overlapping — Courts must 
harmonize them by specifying field of 
each entry. 


Brief Note :— (C) Mathur, .J.:— In 
the case of two competing or overlapping 
entries existing in different Lists, both 
not being within the legislative compe- 
tence of the same legislature, each entry 
must be given its widest amplitude. con- 
sistent with the reservation of a field of 
legislation for another entry, and the 
width of such interpretation be not such 
as to make either of the entries a nul- 
lity. or to unreasonably cut down the 
amplitude thereof, In the case of such 
competing entries the field of legislation 
for an entry which can be regarded as 
special and not general, shall exclude the 
field of a general entry and in order not to 
make any of the entries futile or otiose, 
such amplitude may be given to the 
special entry as not to unduly reduce the 
scope of the general entry. The scope 
of the special entry can be restricted to 
matters which must be comprehended 
therein. Case law discussed. (Para 35) 


Index Note :— (D) Interpretation of 
Statutes — Legislative proceedings — Use 
of — (X-Ref:— Constitution of India, 
Pre). i 


Brief Note:— (D) Mathur, J.:— 
Legislative proceedings cannot be referred 
to for the purpose of construing an en- 
actment, but they are relevant for the 
proper understanding of the circum- 
stances under which it was -passed and 
the reasons which necessitated it. The 
Constituent Assembly Debates can be 
looked into for this restricted purpose. 
AIR 1951 SC 41, Followed. (Para 43) 
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Index Note :— (E) Interpretation of 
Statutes — Punctuation marks — Use of 
— (X-Ref :— Constitution of India, Pre.). 


Brief Note:— (E) Punctuation is a 
minor element in the construction of a 
statute and very little attention is paid 
to it by English Courts. When a statute 
is carefully punctuated and there is doubt 
about its meaning, a weight should un- 
doubtedly be given to the punctuation. 
Punctuation may have its uses in some 
cases, but it cannot certainly be regard- 
ed as a controlling element and cannot 
be allowed to control the plain meaning 
of a text. AIR 1952 SC 369, Followed. 

(Para 47) 


(Semicolon in Sch. 7, List 2 Entry 3, 
Constitution of India, held was to be re- 
garded as part of the statute.) 

(Para 49) 

Index Note :— (F) Interpretation of 
statutes — Use of heading, Statement of 
Objects and Reasons and Preamble. 


Brief Note:— (F) Per Mathur, J. :— 
For determination of the object of the 
enactment and the subject-matter to 
which it relates, the Courts are not to be 
unduly guided by the heading of the en- 
actment, nor by the Statement of Objects 
amd Reasons. The Statement of Objects 
and Reasons is not admissible as an aid 
to the construction of a statute; it can be 
referred to for the limited purpose of as- 
certaining the conditions prevailing at the 
time which actuated the’ sponsor of the 
Bill to introduce the same and extent 
and urgency of the evil which he sought 
to remedy. AIR 1955 SC 604, Foll. 

(Para 116) 


The Preamble gives the purpose and 
the underlying object of the enactment in 
brief and. therefore, cannot be the sole 
guide for determining the policy and 
object of the enactment. (Para 116) 
Cases Referred: Chronological Paras 
AIR 1972 SC 425 = (1972) 1 SCR 

1053, L. Jagannatha v. Authorised 

Officer, Land Reforms, Madurai 23 
AIR 1972 SC 1061 = 1972 Tax LR 

449, Union of India v. Harbhajan 

Singh 23, 98, 112 
AIR 1970 SC 564 = (1970) 3 SCR 

580, Rustom Cavasjee Cooper v. 

Union of India 23 
AIR 1970 SC 999 = (1971) 1 SCR 

195, Second Gift Tax Officer, 

Mangalore v. D. H. Hazareth 34 
AIR 1968 SC 888 = (1968) 2 SCR 

709, O. N. Mohindroo v. Bar 

Council of Delhi 11. 12, 15, 32 
AIR 1967 All 341 = ILR (1966) 2 

All 792, Balley Singh v. State of 


Uttar Pradesh 123 
AIR 1967 SC 1581 = (1967) 3 SCR 

399. Northern India Caterers (P.) 

Ltd. v. State of Punjab 127 


a 
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AIR 1966 SC 430 = (1966) 1 SCR 
574, P. Mohammad Meera Lebbai 
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MATHUR, J.:— Special Appeal No. 
499 of 1972 is by Hakim Singh, peti- 
tioner, against the order of the learned 
Single Judge of this Court dismissing his 
Writ Petition No, 3306 of 1970, wherein 
the judgments and decrees of the Board 
of Revenue and the Additional Commis- 
sioner in a revenue suit under Section 


229-B of the U. P. Zamindari Abolition. 


and Land Reforms Act were challenged. 
This appeal was preferred even though 
under the Uttar Pradesh High Court 
(Abolition of Letters Patent Appeals) 
(Amendment) Ordinance, 1972, (U. P. 
Ordinance No. 12 of 1972), (hereinafter 
referred to as the Amending Ordinance), 
later replaced by the Uttar Pradesh 
High Court (Abolition of Letters Patent 
Appeals) (Amendment) Act. 1972. (here- 
inafter referred to as the “Amending 
Act”) such an appeal was not maintain- 
able. In the Special Appeal the peti- 
tioner has challenged the constitutiona- 
lity of the Amending Ordinance and the 
Amending Act. At the time of the hear- 
ing of the Special Appeal, at the stage 
of admission the Bench referred the 
above question, ie. maintainability of 
the Special Appeal to a larger Bench 
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which has now come up for hearing be- 
fore this Full Bench. The validity of the 
Amending Ordinance and the Amending 
Act is also challenged in Special Ap- 
peal No. 455 of 1972 arising out of an 
order passed by the authorities under 
the U, P. Consolidation of Holdings Act- 
On an application made this Special Ap- 
peal was ordered to be listed for hear- 
ing along with the other Special Appeal. 


2. The constitutionality of the 
Amending Ordinance and the Amending 
Act has been challenged on two grounds: 
firstly, that the provisions thereof are 
ultra vires and beyond the competence 
of the State Legislature; and secondly, 
that they are violative of Article 14 of 
the Constitution of India. In this connec- 
tion it is also comtended that the Uttar 
Pradesh High Court (Abolition of Letters 
Patent Appeals) Act, 1962, (U. P. Act 
No. XIV of 1962) (hereinafter referred 
to as the ‘Principal Act’) was also be- 
yond the competence of the State Legis- 
lature and was hit by Article 14 of the 
Constitution and, therefore, an Act am- 
ending an invalid enactment can have 
no legal effect. 


3. Under clause 10 of the Letters 
Patent dated the 17th of March.. 1866, 
establishing the High Court of Judica- 
ture at Allahabad an appeal lay to the 
same High Court from the judgment of 
a Single Judge other than a judgment 
in second appeal, civil revision or in 
exercise of the criminal jurisdiction. An 
appeal from the judgment of a Single 
Judge passed in second appeal was main- 
tainable only where the Judge who 
passed the judgment declared that the 
Case was a fit one for appeal. On the 
amalgamation of the High Court at Alla- 
habad amd the Chief Court in Oudh and 
the Constitution of one High Court by 
the name of the High Court of Judica- 
ture at Allahabad (referred to in the 

. P. High Courts (Amalgamation) 
Order, 1948 as the ‘new High Court”), 
the Letters Patent ceased to have effect 


except for the purpose of con- 
struing or giving effect to the 
provisions of the above Order, 


which shall, hereinafter, be referred to 
as the “Amalgamation Order”. However, 
under clause 7 (1) of the Amalgamation 
Order the new High Court has all such 
original appellate- and other jurisdiction 
as. under the law in force immediately 
before the appointed day was: exercis- 
able in respect of any part of that Pro- 
vince by either of the existing High 
Courts, Clause 10 of the Letters Patent 
thus continued to govern appeals against 
the judgment of a Single Judge of the 
High Court. Such appeals were known 
as Letters Patent Appeals. but they were 
later named as Special Appeals, 
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4. Special Appeals against the 
judgment or order of a Single Judge 


made in the exercise of appellate juris- 
diction in respect of a decree or order 
made by a court subject to the superin- 
tendence of the High Court were abolish- 
ed under Section 3 of the Uttar Pradesh 
High Court (Abolition of Letters Patent 
Appeals) Act, 1962. Under the Uttar Pra- 
desh High Court (Abolition of Letters 
Patent Appeals) (Amendment) Ordinance, 
1972, promulgated on 30-6-1972, Section 
4 was inserted in the Principal. Act 
whereby appeals against the judgment 
of a Single Judge made in the exercise 
of jurisdiction conferred by Articles 226 
and 227 of the Constitution, in respect 
of a judgment. decree or order, made 
or purported to be made by the Board 
of Revenue under the United Provinces 
Land Revenue Act. 1901. or the U, P. 
Tenancy Act, 1939 or the Uttar Pradesh 
Zamindari Abolition and Land Reforms 
Act. 1950. or by the Director of Conso- 
lidation (including any other officer pur- 
porting to exercise the powers and to 
perform the duties of Director of Conso- 
lidation) under the U. P. Consolidation 
of Holdings Act. 1953, were abolished. 
The Amending Ordinance was replaced 
by the Uttar Pradesh High Court (Aboli- 
tion of Letters Patent Appeals) (Amend- 
ment) Act. 1972 incorporating similar 
Section 4, which came into effect ‘on 
16-8-1972. The Amendment Bill was in- 
troduced in the Uttar Pradesh Legisla- 
tive Assembly on July 19. 1972 and was 
published in the Gazette Extraordinary 
of July 21. 1972. Special Appeal No. 455 
of 1972 was presented on July 3, 1972, 
the re-opening day after the High Court 
Vacation and Special Appeal Nc. 459 of 
1972 on July 29,1972. In both the Single 
Judge judgment was pronounced in the 


month of April 1972 before the High 
Court Vacation, 
5. From the above it shall appear 


that the Principal Act has abolished Spe- 
cial Appeals against the judgment of a 
Single Judge in second appeal. governed 
by Section 100 of the Code of Civil Pro- 
cedure and also in first appeals while 
the Amending Ordinance and the Am- 
ending Act in proceedings under Articles 
226 and 227 of the Constitution arising 
out of the orders of the Board of Reve- 
nue and the Director of Consolidation 
under the enactments detailed above. The 
Principal Act thus applies to a matter fal- 
ling in concurrent List III of the Seventh 
Schedule of the Constitution. while the 
Amending Ordinance and the Amending 
Act to a power exercisable under Article 
226 or 227 of the Constitution. The con- 
tention of the learned Advocate General 
is that even though Special Appeal arises 
out of a proceeding under Article 226 
or 227 of the Constitution, it relates to 
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a mater falling in State List II of the 
Seventh Schedule. This view is naturally 
challenged by the appellants in both the 
Special Appeals. 

ô. Controversy as to the validity 
of the Principal Act. namely, the Uttar 
Pradesh High Court (Abolition of Letters 
Patent Appeals) Act, 1962 (U. P. Act 
No. XIV of 1962) passed by the State 
Legislature and assented to by the Presi- 
dent can no longer exist in view of the 
Supreme Court decision in Union of 
India v. Mohindra Supply Co., AIR 1962 
SC 256. Arbitration Act. 1940 (Act No. X 
of 1940) was passed by the Federal Legis- 
lature and received the assent of the 
Governor-General on March 11, 1940. 
The legislative powers were then gov- 
erned by the Government of India Act, 
1935. Section 39 of the Arbitration Act 
so enacted was as below:— 


39. (1) An appeal shall lie from the 
following orders passed under this Act 
(and from no others) to the Court autho- 
rised by law to hear appeals from ori- 
ginal decrees of the Court passing the 
order:— 

‘An order— 

(i) superseding an arbitration: 

(ii) on an award stated in the form 
of a special case; 

(ii) modifying 
award; 

(iv) filing or refusing to file an arbi- 
tration agreement; 

(v) staying or refusing to stay legal 
proceedings where there is an arbitra- 
tion agreement; 

(vi) setting aside or refusing to set 
aside an award: 

Provided that the provisions of this 
section shall not apply to any order 
passed by a Small Cause Court. 

(2) No second appeal shall lie from 
an order passed in appeal under this 
section, but nothing in this section shall 
affect or take away any right to appeal 
to His Majesty in Council.” 
Under the Adaptation of 
1950 issued under the Constitution of 
India, the words ‘His Majesty in Coun- 
cil” were substituted by “the Supreme 
Court”. 


7. At the time of the enactment 
of the Arbitration Act 1940. the subject 
“arbitration” was included in Concurrent 
Legislative List III, Part I at Item No. 


or correcting an 


Laws Order, 


11; but “administration of justice and 
constitution and organization of al 
courts. except the Federal Court” lay 


in the Provincial Legislative List IJ. and 
were included in Item No. 1 thereof. 
The ‘constitution and organization” of 
the High Court was then within the ex- 
clusive competence of the Provincial 
Legislature; and the Federal Legislature 
had no power to enact a law on the sub- 
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ject of “constitution and organization” of 
the High Court. The Central Legislature 
could, however make a law on the sub- 
ject of arbitration. A question arose 
whether a Letters Patent Appeal against 
the judgment of a Single Judge of the 
High Court was maintainable or the pro- 
visions of sub-section (2) of Section 39 
of the Arbitration Act. were a bar to 
the entertainment by the High Court of 
an appeal against the order of a Single 
Judge. Whether Letters Patent Appeal 
fell within the expression “constitution 
and organization” or within ‘administra- 
tion of justice’, the matter was one 
within the exclusive competence of the 
Provincial Legislature. though by virtue 
of Items 11 and 15 of-the Concurrent 
Legislative List III, the Federal Legisla- 
ture could enact a law relating to arbi- 
tration. 


In Radhakrishnamurthy v. V. A. Y. 
Ethirajulu Chetty & Co. ILR (1945) Mad 
564 = (AIR 1945 Mad 184) the Letters 
Patent Appeal was held not to be main- 
tainable, This view was expressed on the 
basis of clause 44 of the Letters Patent 
of the Madras High Court. The question 
was, however. considered in AIR 1962 
SC 256 from other angles, holding that 
a Letters Patent Appeal was maintain- 
able, 


8. In State of Uttar Pradesh v. 
Dr. Vijay Anand Maharaj, AIR 1963 SC 
i (Contd. on Col. 2) 


CONSTITUTION OF INDIA 
List I — Union List. 


Constitution. organization, jurisdic- 
tion and powers of the Supreme 
Court (including contempt of such 
Court)......... 

Constitution and organization (in- 
cluding vacations) of the High 
Courts......... 

Extension of the jurisdiction of a 
High Court to and exclusion of the 
jurisdiction of a High Court from, 
any Union territory. i 


Jurisdiction and powers of all 
courts, except the Supreme Court 
; with respect to any of the matters 
i in this List......... ž 


Hakim Singh v. 








"7. 


78. 


79. 


Any other matter not enumerated ` 
in List IT or List HI including any 
tax not mentioned in either of 
those Lists. 


y7. 
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946 a petition under Article 226 of the 
Constitution was not regarded as a pro- 
ceeding under the U. P. Agricultural 
Income-tax Act, nor a continuation of 
such a proceeding, Similariy. in Ramesh 
v. Gendalal Motilal AIR 1966 SC 1445 
a petition to the High Court invoking 
the jurisdiction under Article 226 of the 
Constitution was treated as a proceeding 
quite independent of the original con- 
troversy. When a petition under Article 
226 or 227 of the Constitution is not. and 
cannot be deemed to be. in continuation 
of a proceeding under the enactment 
and is to be treated as a distinct pro- 
ceeding before the High Court. in exer- 
cise of an extraordinary or special ori- 
ginal jurisdiction. the rule laid down for 
proceedings under an enactment in the 
cases cited above. under the Arbitration 
Act cannot automatically be made ap- 
plicable to proceedings under Article 226 
or 227. It will. therefore be proper to 
consider the questions involved from the 
fundamental principles while expressing 
an opinion on the validity of the Amend- 
ing Ordinance and the Amending Act as 
passed by the State Legislature. 


9. The three Lists contained in 
the Seventh Schedule of the Constitution 
differ from the corresponding Lists of 
the Government of India Act. 1935 in 
certain respects. For easy reference and 
comparison the material entries of both 
are being reproduced hereinbelow:— 


GOVERNMENT OF INDIA ACT, 1935 


List I — Federal Legislative List. 


53. caves The enlargement of the appellate 
jurisdiction of the Federal Court and 
the conferring thereon of supple- 
mental powers. 





oe 
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53. Jurisdiction and powers of all courts 
a-~, except the Federal Court, with res- 
in this 
is ex- 


ane wee 


List IT — State List, List If — Provincial Legislative List. 
open Se Re ae ee a 
3. Administration of justice; consti- 1l....... The administration of justice; con- 
tution and organization of all stitution and organization of all 
courts except the Supreme Court courts except the Federal Court...... 
and the High Courts;......... f i 


ooo aN 
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65. Jurisdiction and powers of all 
courts except the Supreme Court, 
with respect to any of the matters 
sin this List. 


List JII — Concurrent List. 


13. Civil Procedure including all mat- 
ters included in the Code of Civil 
Procedure at the commencement 
of this Constitution, limitation and 
arbitration. 


Jurisdiction and powers of all 
courts except the Supreme Court 
with respect to any of the matters 
in this List. 

10. A few important changes 
were introduced in the three Lists of 
the Constitution of India. “Constitution 
and Organization of the High Court” 
was shifted from the Provincial Legisla- 
tive List to the Union List and a resi- 
duary provision, Entry 97 List I of the 
Seventh Schedule. was incorporated in 
the Union List, Under Section 104 (1) of 
the Government of India Act, 1935. the 
Governor-General could with respect to 
such matters empower either the Fede- 
ral Legislature or a Provincial Legisla- 
ture to enact a law. 


i1. In respect of the jurisdiction 
and powers of Courts three expressions 
have been used, both in the Constitution 
of India and the Government of India 
Act 1935. They are: “Administration of 
justice”, “Constitution and organization” 
and “Jurisdiction and powers with res- 
pect to any of the matters in this List”. 
These expressions were considered in 
The State of Bombay v. Narottamdas 
Jethabhai, AIR 1951 SC 69. The majority 
view expressed therein has been summa- 
rized in O. N. Mohindroo v. Bar Council 
of Delhi, AIR 1968 SC 888. The 1951 
case has been interpreted by the High 
Courts at occasions differently. We, 
therefore, propose to first of all repro- 
duce hereinbelow the view as summa- 
rised in the 1968 Supreme Court case 
and then to make a reference to the ob- 
servations in the 1951 case which sug- 
gest that the expression “constitution 
and organization” includes a part of 
“general jurisdiction” also. 


346- 


12. In AIR 1968 SC 888 their 
Lordships. first of all laid down the 
scheme of conferring jurisdiction and 


powers on Courts and thereafter observ- 
ed with respect to AIR 1951 SC 69 as 
below: 

“That these entries contemplate such 
a scheme was brought out in 1951 SCR 
51 = (AIR 1951 SC 69) where it was 
contended that the Bombay City Civil 
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9. Jurisdiction and powers of all courts 
except the Federal Court, with res- 
pect to the matters in this List; Pro- 
cedure in Rent and Revenue Courts. 


List III — Concurrent Legislative 
List Part I. 


4. Civil Procedure including the law of 
limitation and all matters included 
in the Code of Civil Procedure at 
the date of the passing of this Act. 


11. Arbitration, 
15. Jurisdiction and powers of all courts 
except the Federal Court with res- 


pect to any of the matters in this 
List. 
Court Act, 40 of 1948 constituting the 
said Civil Court as an additional court 


was ultra vires the Provincial Legisla- 
ture as it conferred jurisdiction on the 
new court not only in respect of mat- 
ters in List II of the Seventh Schedule 
of the Government of India Act, 1935. 
but also in regard to matters in List I 
such as promissory notes in Item 8 of 
List I. Rejecting the contention it was 
held that the impugned Act was a law 
with respect te a matter enumerated in 
List II and was not ultra vires as the 
power of the Provincial Legislature to 
make laws with respect to “administra- 
tion of justice” and ‘constitution and 
organization of all courts” under Item 1 
of List II was wide enough to include 
the power to make laws with regard to 
the jurisdiction of courts established by 
the Provincial Legislature; that the ob- 
ject of Item 53 of List I, Item 2 of List 
JI and Item 15 of List III was to confer 
such powers on the Central and the 
Provincial Legislatures to make laws 
relating to the jurisdiction of courts 
with respect to the particular matters 
that are referred to in Lists I and II res- 
pectively and the Concurrent List. and 
that these provisions did not in any way 
curtail] the power of the Provincial Le- 
gislature under Item 1 of List II to make 
laws with regard to jurisdiction of 
Courts and to confer jurisdiction or 
Courts established by it to try all causes 
of a civil nature subject to the power 
of the Central and Provincial Legisla- 
tures to make special provisions relatine 
to particular subjects referred to ir the 
Lists. It may be mentioned that Item 52 
in List I, Items 1 and 2 in List II and 
Item 15 in List III in the Seventh Sche- 
dule to the 1935 Act more or less cor- 
respond to Entries 77, 78 and 95 in List 
I. Entries 3 and 65 in List II and Entry 
48 in List III of the Seventh Schedule 
to the Constitution.” 

Observations in the 1968 case with 
respect to the scheme of conferring juris- 
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diction and powers on 
below:— 


Courts are as 


"The scheme for conferring jurisdic- 
tion and powers on courts is (a) to 
avoid duplication of Courts, Federal and 
State Courts as in the Constitution of 
the United States, (b) to enable Parlia- 
ment and the State Legislatures to 
confer jurisdiction on courts in respect 
of matters in their respective lists ex- 
cept in the case of the Supreme Court 
where the legislative authority to con- 
fer jurisdiction and powers is exclusively 
vested in Parliament. In the case of the 
Concurrent List both the legislatures 
can confer jurisdiction and powers on 
courts except of course the Supreme 
Court depending upon whether the Act 
is enacted by one or the other. Entry 3 
in List II confers legislative powers on 
the States in the matter of “Administra- 
tion of Justice;” constitution and orga- 
nization of all courts except the Sup- 
reme Court and the High Courts; Offi- 
cers and servants of the High Court; 
procedure in rent and revenue court; fees 
taken in all courts except the Supreme 
Court”. It is clear that except for the 
constitution and the organization of the 
Supreme Courts and the High Courts 
the legislative power in the matter of 
administration of justice has been vest- 
ed in the State Legislatures. The State 
Legislatures can therefore, enact laws, 
providing for the constitution and orga- 
nization of courts except the Supreme 
Court and the High Courts and confer 
jurisdiction and powers on them in all 
matters civil and criminal except the 
admiralty jurisdiction. It would of 
course be open to Parliament to bar the 
jurisdiction of any such court by special 
enactment in matters provided in Lists 
I and III where it has made a law but 
so long as that is not done the courts 
established by the State Legislatures 
would have jurisdiction to try all suits 
and proceedings relating even to mat- 
ters in Lists I and III. Thus, so far as 
the constitution and organization of the 
Supreme Court and the High Courts are 
concerned the power is with Parliament. 
As regards the other courts Entry 3 of 
List II confers such a power on the 
State Legislatures. As regard jurisdiction 
and powers. It is Parliament which can 
deal with the jurisdiction and powers 
of the Supreme Court and the admiralty 
jurisdiction. Parliament can confer juris- 
diction and powers on all courts in mat- 
ters set out in List I and List III where 
it has passed any laws. But under the 
power given to it under Entry 3 in 
List II. a State Legislature can confer 
jurisdiction and powers on any of the 
courts except the Supreme Court in 


respect of any Statute whether enact- 
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ed by it or by Parliament except where 
a Central Act dealing with matters in 
Lists I and III otherwise provides.” 


, 13. On the basis of the observa- 
tions underlined by us. the learned Ad- 
vocate-General has urged that under 
Entry 3 the State Legislature can con- 
fer jurisdiction and powers, or restrict 
or withdraw the jurisdictions and powers 
already conferred, on any of the courts 
except the Supreme Court, in respect of 
any Statute and, therefore the State 
Legislature has the power to make a 
law in respect of Letters Pateht Appeals 
governed by clause 10 of the Letters 
Patent. No observation can be read in 
isolation. At an earlier stage their Lord- 
ships made it clear that except for ‘con- 
stitution and organization of the Supreme 
Court and the High Court” the State 
Legislature can enact laws providing 
for the constitution and organization of 
other courts and “confer jurisdiction 
and powers on them in all matters, civil 
and criminal-except the admiralty juris- 
diction.” It was also made clear that 
even though the State Legislature can 
confer jurisdiction enabling the Courts 
to try all suits and proceedings relating 
even to matters in Lists I and III, the 
Parliament had the power to create 
additional Courts or to bar the jurisdic- 
tion of Courts established by the State 
Legislature in respect of matters falling 
in Lists I and III. The observations re- 
lied upon by the learned Advocate- 
General must be construed in this light. 
Therefore, the State Legislature can 
enact laws providing for the constitution 
and organization of courts except the 
Supreme Court and the High Courts and 
confer jurisdiction and powers (general) 
on them in all the matters (other than 
admiralty jurisdiction). whether falling 
in Lists If and III or in List I, and also 
confer jurisdiction and powers (special) 
on any of the courts except the Supreme 
Court with respect to any of the mat- 
ters falling in List IJ] and with the as- 
sent of the President with respect of 
matters in List JII. Exercise of jurisdic~ 
tion and powers (special) with respect 
to matters falling in Lists I and III shall, 
however, be subject to the provisions of 
the Constitution and in accordance with 
the laws enacted by the Parliament. 
Consequently, if the Parliament creates 
special Courts or places restriction in 
the exercise of jurisdiction the Courts 
established by the State Legislature 
shall cease to exercise jurisdiction or 
exercise restricted jurisdiction with res- 
pect to matters enumerated in List I and 
List IT]. if necessary. 


14. The learned Advocate-Gene- 
ral also placed reliance upon the follow- 
ing observations made in connection 
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with Entries 77 and 78 of List I and 
contended that the words “but by other 
entries.” must have reference to the 
expression ‘administration of justice” 
included in Entry 3 of the List II: 


“The only difference between these 
two entries is that whereas the jurisdic- 
tion and powers of the Supreme Court 
are dealt with in Entry 77 the jurisdic- 
tion and powers of the High Courts are 
dealt with not by Entry 78 of List I 
but by other entries.” 


Entries 95 of List I, 65 of List II 
and 46 of List JII pertain to jurisdic- 
tion and powers of all the courts, ex- 
cept the Supreme Court with respect to 
matters enumerated in those Lists. This 
is more or less special jurisdiction and 
powers of all courts except the Supreme 
Court. When these entries do not relate 
to the special jurisdiction and powers 
of the Supreme Court, it was necessary 
to include this matter in List I which 
was done by enlarging Entry 77 of List 
I, and including therein jurisdiction and 
powers of the Supreme Court. The gene- 
ral jurisdiction of the High Courts can 
fall in two categories: “constitution and 
organization” or “administration of jus- 
tice’. To the extent “constitution and 
organization” must include a part of 
general jurisdiction and powers, it shall 
mot be covered by “administration of 
justice” and. therefore, to this extent 
the legislative competence shall be with 
the Parliament though in other respects, 
pertaining to general jurisdiction and 
powers the State Legislature can enact 
a law under the head “administration of 
justice”. In other words, the jurisdiction 
and powers of the Supreme Court will 
fall in Entry 77 of List I, but for the 
High Courts we shall have to look else- 
where, that is, for special jurisdiction 
under the three Entries referred to 
above and for general jurisdiction under 
Entry 3 of List II, namely. “administra- 
tion of justice’, except to the extent the 
general jurisdiction must go with “con- 
stitution and organization.” 


15. There should not be any con- 
troversy as to the meaning and scope of 
Entry 95 of List I. Entry 65 of List H 
and Entry 46 of List III which corres- 
pond with Entry 53 of List I, Entry 2 of 
List II and Entry 15 of List III of the 
Seventh Schedule of the Government of 
India Act, 1935. According to the majo- 
rity decision in AIR 1951 SC 69 and the 
law laid down in AIR 1968 SC 888, these 
entries relate to special jurisdiction and 
powers of all the courts except the Sup- 
reme Court conferred by the Parliament 
or the State Legislature. They are spe- 
eial provisions relating to particular sub- 
jects referred to in the Lists. In pursu- 
ance of these provisions the State Legis- 
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lature can enlarge, reduce or rescind 
the jurisdiction and powers generally 
conferred on the Courts of law including 
the High Court, or create special Courts 
or Tribunals, and the Parliament can, 
similarly create special Courts or res- 
trict, enlarge. or rescind the general 
jurisdiction of such Courts. The three 
entries can, therefore be said to relate 
“to special” jurisdiction amd powers of 
all the Courts except the Supreme 
Court. including the High Courts esta- 
blished under the Constitution and con- 
stituted and organised by the Parliament 
in accordance with the Constitution. Any 
legislation in this respect shall be by a 
competent legislature, that is by the 
Parliament with respect to the matters 
enumerated in Lists I and III], and the 
State Legislature with respect to the 
matters in List II and with the assent 
of the President to matters in List III. 

16. It is in respect of the other 
two entries “administration of justice” 
and “constitution and organisation” that 
there exists a conflict. Certain observa~ 
tions made in AIR 1951 SC 69 made it 
clear that “constitution and organiza- 
tion” carries with it the concept of some 
general jurisdiction considering that the 
Courts of law duly established cannot 
function unless some genera] jurisdic- 
tion is conferred on them. It is true that 
the Entries of the Seventh Schedule of 
the Government of India Act, 1935 were 
being considered in this case, but Fazl 
Ali, J. observed as below:— 


“The expression “administration of 
justice” has a wide meaning and in- 
cludes administration of civil as well as 
criminal justice, and in my opinion En- 
try I in List H, which I have quoted, is 
a complete and self-contained entry. In 
this entry no reference is made to the 
jurisdiction and powers of Courts be- 
cause the expressions “administration of 
justice” and “constitution and organiza- 
tion of Courts”, which have been used 
therein without any qualification or limi- 
tation, are wide enough to include the 
power and jurisdiction of Courts, for 
how can justice be administered if 
Courts have no power and jurisdiction to 
administer it. and how can Courts func- 
tion without any power or jurisdiction. 
Once this fact is clearly grasped. it fol- 
lows that, by virtue of the words used 
in Entry 1 of List II, the Provincial Le- 
gislature can invest the Courts consti- 
tuted by it with power and jurisdiction 
to try every cause or matter that can 
be dealt with by a Court of civil or cri- 
minal jurisdiction, and that the expres- 
sion “administration of justice” must ne- 
cessarily include the power to try suits 
and proceedings of a civil as well as cri- 
minal nature, irrespective of who the 
parties to the suit or proceedings or 
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what its subject-matter may be. This 
‘ power must necessarily include the 
power of defining, enlarging, altering 
amending and diminishing the jurisdic- 
tion of the Couris and defining their 
jurisdiction territorially and pecuniarily.” 


17. Similarly, Patanjali Sastri, J. 
observed at page 78, column 1: 

“The grading of the Courts too in 
their heirarchy has reference to the 
pecuniary and territorial - limits rather 
than to the nature and kind of the sub- 
ject-matter which they are empowered 
to deal with. It is reasonable to pre- 
sume that this system of organisation of 
Courts in British India was known to 
the framers of the Government of India 
Act. 1935, and it cannot be readily sup- 
posed that they wanted to introduce a 
radica] change by which the power of 
constituting Courts and providing for 
administration of justice is to be vested 
in the Provincial Legislatures, while 
jurisdiction has to be conferred by piece- 
meal legislation by the Federal and 
Provincial Legislatures with respect to 
specific matters falling within their res- 
pective legislative fields which are by 
mo means capable of clear demarcation. 


I am convinced that both the language 
of the provisions and. the antecedent 
legislative practice support the conclu- 
sion that the Provincial Legislatures 
which have the exclusive power of 
constituting and organising Courts and of 
providing for the administration of justice 
in their respective provices, -have also 
the power of investing the Courts with 
general jurisdiction.” 


18. Mahajan. J. quoted with ap- 
proval the view expressed by the Chief 
Justice of Bombay in Mulchand Kundan- 
mal v. Raman Hiralal, (AIR 1949 Bom 
197) as below: ` 

Me ouicesuves It is difficult to imagine how 
a Court can be constituted without any 


jurisdiction and if Parliament has made. 


the administration of justice exclusively 
a Provincial subject and conferred ex- 
clusively upon the Provincial Legislature 
the power to constitute and organize all 
Courts it must follow. that the power is 
given to the Provincial Legislature to 
confer the ordinary civil jurisdiction up- 
on the Courts to carry on with 
td 


and thereafter observed as below:— 


“Moreover, the words appear to be 
sufficient to confer upon the Provincial 
Legislature the right to regulate and 
provide for the whole machinery con- 
nected with the administration of justice 
in the Province. Legislation on the sub- 
ject of administration of justice and con- 
stitution of Courts of justice would be 
ineffective and incomplete unless and 
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until the Courts established under it 
were clothed with the jurisdiction and 
power to hear and decide causes, lt is 
difficuit to visualise a statute dealing 
with administration of justice and sub- 
ject of constitution and organization of 
Courts without a definition of the juris- 
diction and powers of those Courts as 
without such definition such a statute 


‘ would be like a body without a soul. To 


enact it would be an idle formality......... 

The argument logically analysed, 
comes to this: that such a statute will 
contain the name of the Court, the num- 
ber of its Judges, the method of their 
appointment the salaries to be drawn by 
them and it will then stop short at that 
stage and will not include any provision 
defining the powers of the tribunal or 
its other jurisdiction and that the Court 
so constituted could acquire jurisdiction 
only when a law was made relating to 
its jurisdiction and powers by the Fede- 
ral Legislature under Entry 53 of List I, 
by the Provincial Legislature under 
Entry 2 of List II and by either Legis- 
lature under Entry 15 of List ITl......... 
Such a construction of the Act would not 
only do violence to the plain language 
of Item 1 of List II but would be con- 
trary to its scheme under which ad- 
ministration of justice was made a pro- 
vincial subject. It is significant that no 
other Legislature has been given the 
power to bring into existence a Court. 
A Court without powers and jurisdic- 
tion would be an anomaly as it would 
not be able to discharge the function of 
administration of justice and the statute 
establishing such a Court could not be 
said to be a law on the subject of ad- 
ministration of justice. Itis a fundamental 
principle of the construction of a con- 
stitution that everything necessary for 
the exercise of powers is included in the 
grant of power. Everything necessary for 
the effective exclusion of power of legis- 
lation must, therefore. be taken to be 
conferred by the constitution with that 
The Provincial Legislature 
could therefore, bring into existence a 
Court with general jurisdiction to ad- 
minister justice on all matters coming 
before it within certain territorial and 
pecuniary limits. subject of course to 
the condition that such general jurisdic- 
tion may be expressly or impliedly taken 
away by the provisions of other laws. 


I am, therefore, of the opinion that 
under Item-1 of List II of the Provincial 
Legislature has complete competence not 
only to establish Courts for the adminis- 
tration of justice but to confer on them 
jurisdiction to hear all causes of a civil 
nature. and that this power is not cur- 
tailed or limited by power of legislation 
conferred on the two Legislatures under 
Items 53, 2 and 15 of the three lists.” 
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_ B. The observations of Mukher- 
jea. J. on this point are as below:— 


ogists oes In interpreting this provi- 
sion of the Constitution it has been held 
in North America that words “constitu- 
tion maintenance and organization of 
Courts” plainly include the power to 
define the jurisdiction of such Courts 
territorially as well as in other res- 
pects: Re County Courts of British Co- 
lumbia, 21 SCR 446. Mr. Seervai argues 
that this might be the normal meaning 
of the words if they stood alone....., The 
word “Court” certainly means a place 
where justice is judicially administered. 
The appointment of Judges and officers 
or the mere setting apart of a place 
where the Judges are to meet, are not 
sufficient to constitute a Court. A Court 
cannot administer justice unless it is 
vested with jurisdiction to decide cases 
and “the constitution of a Court neces- 
sarily includes its jurisdiction” vide 
Clements Canadian Constitution, Edn. 3, 
Entry 1 of List II uses the 
expression “administration of justice and 
constitution of all Courts” in a perfectly 
general manner, No particular subject is 
specified to which the administration of 
justice might relate or for which a Court 
might be constituted. It can, therefore 
be legitimately interpreted to refer to 
a general jurisdiction to decide cases 
not limited to any particular subject. 
The other three items on the other hand 
relate to particular matters appearing in 
the three Lists and what they contem- 
plate is the vesting of jurisdiction in 
Courts with regard to such specific items 
only. In one case the jurisdiction is 
“general” as is implied in the expression 
“administration of justice’, while in the 
other three the jurisdiction is “particu- 
lar” as limited to particular matters and 
hence exclusive.” 


20. The minority view expressed 
by Das, J. need not be reproduced in 
this judgment. 


21. It is true that Entry 1 of List 
II of the Government of India Act, 1935 
was construed in the above case and the 
entry included “administration of jus- 
tice” and “constitution and organization 
of all courts other than Federal Court” 
but stress was always laid upon the fact 
that a Court constituted without con- 
ferment of general jurisdiction would be 
futile and it shall not be able to dis- 
charge its juridical functions umless the 
legislature conferred jurisdiction by a 
separate enactment. Stress was also laid 
upon the fact that the establishment of 
a Court carried with it the concept of 
not only determining the place of sitting 
and the appointment of Judges, but 
what jurisdiction such Court can gene- 
rally exercise. in other words, the pecu- 
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niary and territorial jurisdiction of such 
Court was to be specified while consti- ° 
tuting such Court. In this view of the 
matter, “constitution and organization” 
must include a part of “general juris- 
diction” not covered by the three entries 


pertaining to “special jurisdiction and 
powers.” 
22. We may now consider this 


question from the fundamental principles 
what the scope of each entry is when 
considered individually. The effect of 
over-lapping entries existing in different 
Lists within the legislative powers of 
different legislatures shall be considered 
later. 


23. None of the Entries in the 
lists is to be read in a narrow and res- 


tricted sense, and the widest possible 
construction, according to the ordinary 
meaning must be put upon the words 


used therein. The words of the Entry 
must be read in their ordinary, natural 
and grammatical meaning: and most 
liberal construction should be put upon 
the words so that the same may have 
effect in their widest amplitude (Navin- 
chandra Mafatlal, Bombay v. Commr. of 
Income-tax. Bombay City, AIR 1955 SC 
58: Hans Muller of Nurenburg v. Supdt., 
Presidency Jail, Calcutta, AIR 1955 SC 
367; Rustom Cavasjee Cooper v. Union 
of India, AIR 1970 SC 564 and British 
Coal Corporation v. The King. AIR 1935 
PC 158). They are not to be construed 
in a narrow and pedantic manner, (AIR 
1955 SC 58; United Provinces v. Mt. 
Atica Begum. AIR 1941 FC 16 and Sri 
Ram Ram Narain Medhi v. State of 
Bombay, AIR 1959 SC 459). Each gene- 
ral word extends to all ancillary or sub- 
sidiary matters which can fairly amd 
reasonably be said to be comprehended 
in it (AIR 1941 FC 16). Each particular 
entry relates to a separate subject or 
group of cognate subjects, each subject 
or group of subjects being independent 
of the others, subject only to incidental 
overlapping (AIR 1951 SC 69). However; 
there can be a legislation by combining 
two entries in the same List or in dif- 
ferent Lists provided that the legislature 
has the power to enact a law om both 
the subjects (L, Jagannath v. Autho- 
rised Officer. Land Reforms, Madurai, 
AIR 1972 SC 425 and Union of India v. 
Harbhajan Singh, AIR 1972 SC 1061). 


24. The expression “admivistra- 
tion of justice’, can be interpreted in 
both a narrow and wider sense. The 


narrow meaning flows from the dic- 
tionary meaning of the expression. Jus- 
tice is administered in a case after its 
institution till the pronouncement of 
judgment and execution of the decree, 
judgment or order. In the wider sense 
the expression shall include all the as- 
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pects connected with the administration 
of justice. Salmond on Jurisprudence, 
Twelfth Edition, pages 104 and 105, sums 
up this question as below:— 


“Hitherto we have confined our at- 
tention to the administration of justice 
in the narrowest and most proper sense 
of the term. In this sense it means as 
we have seen the application by the State 
of the sanction of physical force to the 
rules of justice. It is the forcible defence 
of rights and suppression of wrongs. The 
administration of justice properly so 
called therefore. involves in every case 
two parties the plaintiff and the defen- 
dant, a right claimed or a wrong com- 
plained of by the former as against the 
latter a judgment in favour of the one 
or the other and execution of this judg- 
ment by the power of the State if need 
be. We have now to notice that the 
administration of justice in a wider 
sense includes all the functions of courts 
of justice. whether they conform to the 
foregoing type or not. It is to adminis- 
ter justice in the strict sense that the 
tribunals of the State are established, 
and it is by reference to this essential 
purpose that they must be defined. But 
-when once established, they are found 
to be useful instruments by virtue of 
their constitution, procedure, authority 
or special knowledge. for the fulfilment 
of other more or less analogous func- 
tions. To these secondary and non-essen= 
tial activities of the courts, no less than 
to their primary and essential functions, 
the term administration of justice has 
been extended. They are miscellaneous 
and indeterminate in character and num- 
ber; and tend to increase with the ad- 
vancing complexity of modern civiliza- 
tion.” 


25. The wider scope of the ex- 
pression also appears from Clement’s 
Canadian Constitution, Third Edition, 
page 539: 


ieesebuas justice should be adminis- 
tered throughout Canada in the main 
through the medium of Courts constitut- 
ed, maintained, and organized under 
provincial legislation......... No serious 
question has been raised as to the right 
of a provincial legislature to formulate 
a complete scheme for the administration 
of justice in the  province............. The 
right of appeal, thus created, is in no 
sense an alteration of the right or rights 
concerning which litigation has arisen; 
it is an alteration of a right connected 
with the administration of justice.” 


26. In re S. M. Nathaniel. AIR 
1949 Mad 481, the wider scope of the 
expression “administration of justice” 
was recognized, but it was observed that 
fhe expression used in Entry 1 of List I 
of the Seventh Schedule of the Govern- 
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ment of India Act should not -be con- 
strued in that wide sense. In the wider 
sense “administration of justice” can 
include even establishment of Courts, 
provisions for institution and trial of 
suits, provisions for appeals and revi- 
sions, and rules of procedure and prac- 
tice of Courts in civil and criminal pro- 
ceedings including execution in civil and 
punishment in criminal matters. In AIR 
1935 PC 158 system of appeals was re- 
cognized as a most essential part of the 
administration of justice. 


27. The question of giving a res- 
tricted scope to an expression arises 
only when overlapping entries exist in 
Lists within the legislative field of two 
different legislatures. Such a question 
shall be considered by us later. For the 
present it can be said that if the ex- 
pressions “constitution and organization” 
and “jurisdiction and powers” did not 
find place in the three Lists, “adminis- 
tration of justice” had to be understood 
in a very wide sense and would include 
the establishment of courts, jurisdiction 
thereof and the trial of suits, appeals 
and revisions and also the execution in 
civil matters and punishment in criminal 
cases. Broadly speaking. the expression 
would, in such circumstances, include 
all matters connected with the adminis- 
tration of justice in accordance with the 
law enacted by the legislature, failing 
which on principles of equity, fair play 
and good conscience, to put it different- 
ly would include “constitution and orga- 
nization” of court “jurisdiction and 
powers”, both general and special, of 
such courts and the trial of suits and 
execution of decree, judgment or order 
passed by such courts. 


28. Similarly, in the absence of 
entries of “administration of justice” and 
“jurisdiction and powers” in the three 
Lists. the expression “constitution and 
organization” could be given a wider 
scope as for “administration of justice”. 
The legislature has the inherent power 
to make laws within their legislative 
competence, Making of laws has no con- 
nection with the administration of jus- 
tice. Laws made determine the rights of 
the parties and such rights are enforced 
through the courts duly established and 
what the courts do is to administer jus- 
tice according to the law. The establish- 
ment of Courts is for the administration 
of justice and if “constitution and orga- 
nization” alone, and not the other two 
expressions, was included in the legisla- 
tive list, “constitution and organization” 
would easily include what can be said 
to be comprised in the.expression “ad- 
ministration of justice.” 


29. In the same manner if the 
expressions “administration of justice’ 
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and “constitution and organization” had 
mot been specifically provided for in the 
Lists, “jurisdiction and powers of Courts” 
would include the establishment of 
courts for the simple reason that there 
must be some tribunal to exercise the 
jurisdiction and powers prescribed by 
the legislature. ores 


30. It is thus evident that the 
three expressions ‘administration of 
justice”, “constitution and organization” 
and “jurisdiction and powers” are over- 
lapping and in the absence of the other 
two, any of these expressions can be 
given a wide legislative field to include 
what is or can be deemed to be included 
in “administration of justice.” 


31, The scope of these expressions 
is now to be considered in the light of 
these entries existing in different legis- 
lative lists, so far as. the High Courts 
are concerned. “Administration of jus- 
tice” is included in Entrv 3 of State List 
Il. The State Legislature has the exclu- 
sive power to make laws in respect of 
“administration of justice.” “Constitution 
and organization of all courts except the 
Supreme Court and High Courts” has 
also been included in Entry 3. but “con- 
stitution and organization of High 
Courts” finds place in Entry 78 of Union 
List I, which lays down the exclusive 
field of legislation of the Parliament. 
“Jurisdiction and powers of all courts 
except the Supreme Court” finds place 
in Entry 95 of Union List I, Entry 65 
of State List IJ and Entry 45 of the Con- 
current List III. These Entries restrict 
the scope of “jurisdiction and powers” 
to the matters enumerated in the Lists. 
The Parliament can, therefore, make 
laws as to the jurisdiction and powers of 
all the courts with respect to the mat- 
ters in Lists I and JII while the State 
Legislature can make laws as to the 
jurisdiction and powers of all courts ex- 
cept the Supreme Court with respect to 
the matters in List II and with the as- 
sent of the President with respect ta 
any of the matters in List ITI. When 
similar subjects have been included in 
different legislative lists. the real ques- 
tion arises as to how these entries have 
to be construed? Naturally. each Entry 
cannot be given the widest scope. nor can 
it be given effect to in its widest ampli- 
tude. The scope of some shall have to be 
restricted 


32. Where there exist -overlap- 
ping entries in the Lists assigned to dif- 


ferent legislature, they should be so con- . 


strued as to give effect to all of them 
and a construction which will result in 
any of them being rendered futile or 
otiose must be avoided. (Waverly Jute 
Mills Co. Ltd. v. Raymon and Co. (India) 
Pvt, Ltd. AIR 1963 SC 90 and AIR 1962 
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SC 256). Another well recognized rule 
of construction. as laid down in AIR 
1968 SC 888, is: 

“the Court while construing entries 
must assume that the distribution of 
legislative powers in the three Lists 
could not have been intended to be in 
conflict with one another. A general 
power ought not to be so construed as to 
make a nullity of a particular power 
conferred by the same instrument amd 
operating in the same field when by 
reading the former in a more restricted 
sense, effect can be given to the latter 
in its ordinary and natural meaning. It 
is, therefore. right to consider whether a 
fair reconciliation cannot be effected bv 
giving to the language of an entry in 
one List the meaning which, if less wide 
than it might in other context bear. is 
yet one that can properly be given to 
it and equally giving to the language 
of another entry in another List, a mean- 
ing which it can properly bear, Where 
there is a seeming conflict between one 
entry in one List and another entry in 
another List, an attempt should always 
be made to avoid (sic) to see whether 
the two entries can be harmonized te 
avoid such a conflict of jurisdiction.” 

33. The Court never ascribes to 
the legislature an intention to enact a 
sterile clause (AIR 1962 SC 256). Con- 
sequently, where there are two entries. 
one general in its character and the 
other specific, the former must be con- 
strued as excluding the latter. (AIR 1963 
SC 90), The field of legislation must be 
carved out for the entry and this part is 
to be excluded from the general entrv 
(AIR 1968 SC 888) 


34. Another rule which is often 
applied to overlapping entries is the rule 
of pith and substance. “It is usual to 
examine the pith and substance of legis- 
lation with a view to determining to 
which entry they can be substantially 
related, a slight connection with another 
entry in another list notwithstanding.” 
(The Second Gift Tax Officer. Mangalore 
v. D. H. Hazareth, AIR 1970 SC 999; 
AIR 1951 SC 69; AIR 1941 FC 16 and 
Profulla Kumar v. Bank of Commerce 
Ltd.. Khulna. AIR 1947 PC 60). 


35. Broadly speaking, it can be 
laid down that in the case of two com- 
peting or overlapping entries existing in 
different Lists both not being within the 
legislative competence of the same legis- 
lature, each entry must be given its 
widest amplitude, consistent with the 
reservation of a field of legislation for 
another entry. and the width of such 
interpretation be not such as to make 
either of the entries a nullity, or to un- 
reasonably cut down the amplitude 
thereof, In the case of such competing 
entries the field of legislation for an 
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entry which can be regarded as special 
and not general, shall exclude the field: 
of a general entry and in order not ta 
make any of the entries futile or otiose, 
such amplitude may be given to the 
special entry as not to unduly reduce 
the scope of the general entry. The scope 
of the special entry can be restricted ta 
matters which must be comprehended 
therein. It shall thereby be possible te 
maintain the scope of a general entry 
which must be given the widest ampli- 
tude and at the same time the special 
entry shall cover matters which must be 
included in such entry. 


36. In this view of the matter 
“jurisdiction and powers” covered by 
Entry 95 of List I, Entry 65 of List I 
and Entry 46 of List III of the Seventh 
Schedule of the Constitution of India 
will form a special group as compared 
to “administration of justice” and “con- 
stitution and organization”. While consi- 
dering the latter two entries “adminis« 
tration of justice’, which is or can be 
used in a wider sense, can be regarded 
as a general entry while “constitution 
and organization” as a special entry. 
Consequently. Entries 95, 65 and 46 
of the three Lists shall exclude “admin= 
istration of justice” in Entry 3 of List 
II and “constitution and organization of 
High Courts” in Entry 78 of List I; and 
in case of High Courts, Entry 78 of List 
I shall exclude Entry 3 of List I. 


37. There is mo longer any cons 
troversy as to the nature and scope of 
the three Entries 95, 65 and 46 in res- 
pect of "jurisdiction and powers of courts 
other than Supreme Court”. This is, one 
may say, a specia] provision whereunder 
im respect of the matters enumerated in 
the Lists the competent legislature can 
confer jurisdiction and powers on the 
existing Courts established by the com- 
petent legislature or it can create spea 





cial courts or tribunals, or curtail or 
abol’s the jurisdiction and powers of 
the existing Courts. Any legislation in 


respect of jurisdiction and powers under 
the three entries must relate to the mat- 
ters detailed in the corresponding List. 


z 38. The next question for consi- 
deration, which is the main controversy 
between the parties. is what legislative 
field be reserved for the expression ‘“con- 
stitution and organization” so that the 
field of “administration of justice’ be 
not unreasonably restricted. 


39. The meaning of the words 
“Constitute, Constituted or Constitution”, 
“Establish” and “Organize, Organized or 
Organization” has been given in the dic- 
tionaries as below: 


A New English Dictionary on His- 
torical Principles (Oxford) Vol. II, p. 876. 
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Constitute: 2-B. To appoint to the 
office, function, or dignity of; to make, 
create (with obj. and compl.) 

4. To set up., establish, found (an in- 
stitution, ete.)- 

b. To give legal or official form or 
shape to (an assembly, etc.). 

5. To frame, form, make (by combi- 
nation of elements); esp. in pass. to have 
a constitution or make of a specified 
sort. (Very frequent in reference to the 
bodily or mental constitution). 

6. To make (a person or thing) some- 


thing: to establish or set up as (With 
obj. and compl.) Cf, 2. 
7. (with simpel obj.) To make (a 


thing) what it is; to give its being to, 
form, determine. 

8. To make up, form, compose: to 
be the elements or material of which the 
thing spoken of consists (Correlative to 
Consist 7). 

Constitution : 
stituting, making, establishing. etc.: 
the verb. 

3. A decree. ordinance, law. regula- 
tion; usually, one made by a superior 
authority, civil or ecclesiastical, spec, in 
Rom, Law. an enactment made by the 
Emperor. Also fig, (Now only Hist-) 


4, The way in which anything is 
constituted or made up: the arrangement 
or combination of its parts or elements, 
as determining its nature and character, 
make, frame, composition. Constitution 
of nature of the world, of the universe 
of things (the actual existing order) so 
of society. etc. 

b. Composition in reference to ele- 
ments. 

6. The mode in which a 
constituted or organized. 


1. The action of con- 
see 


State is 


7. The system or body of fundamen- 
tal principles according to which a na- 
tion, State. or body politic is constituted 
and governed. 

A New English Dictionary on His- 
torical Principles (Oxford) Vol, VII. Pp. 
195 & 196. 

Organize: 1. trans. To furnish with 
organs; to render organic; to give the 
structure and interdependence of parts 
which subserves vital processes; to form 
into a living being. or living tissue. Usu- 
ally in pa. pple; see also Organized I. 

b. intr. for refl. To become organic, 
be formed into living tissue. 


2. gen. To form into a whole with 
mutually connected and dependent parts; 
to co-ordinate parts or elements so as 
to form a systematic whole (with either 
the whole or the parts as object:); to 
give a definite amd orderly structure to; 
to systematize; to frame and put into 
working order (an institution, enterprise, 
ete.}; to arrange or ‘get up’ something 
involving united action. 


2) 
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Organisation: 1. The action of orga- 
nizing or condition of being organized, 
as a living being: connexion and co-ordi- 
nation of parts for vital functions or 
processes; also the way in which a liv- 
ing being is organized; the structure of 
an organized body (animal or plant). or 
of any part of one; bodily (rarely men- 
tal) constitution. 

b. The fact or process of becoming 
organized or organic; in path. conver- 
sion into living tissue. 

c Coner, An organized 
body or being; an organism. 


2. gen. The action of organizing or 
putting into systematic form: the ar- 
ranging and co-ordinating of parts into 
a systematic whole. 

b. The condition of being organized; 
the mode in which something is orga- 
nized; co-ordination of parts or ele- 
ments in an organic whole; systematic 
arrangement for a definite purpose 


Webster’s Third New International 
Dictionary : 

Constitute: 
office. function, or dignity 
authorities) 

b. to make (a person-or thing) some- 
thing. 


3. to set-up: establish; as a: to put 
into force (as a law) enact: b, Found 
(—a social club for immigrants); formally 
establish (—a provisional government) 
c. to give due or lawful form to (as a 
proceeding or document) Legally process 
‘(an agreement constituted by writing) 
d. to cause (as a trait) to become fixed: 
Determine 4; to make up (the element 
or elements of which a thing. person or 
idea is made up, Form, Compose), 

Constitution: 1. a (1) an authorita- 
tive ordinance or enactment, 2. the act 
of establishing, making or setting up (be- 
fore the—of civil laws). 4. the mode or 
manner in which something is constitut- 
ed, constructed, or organized: 5. the 
mode in which a State or society is or- 
ganized: esp: the manner in which so- 
vereign power is distributed. 6. a. the 
system or body of fundamental rules 
and principles of a nation, State or body 
politic that determines the power and 
duties of the government and guaran- 
tees certain rights to the people. 

Webster’s New Twentieth Century 
Dictionary, Second Edition: 

Organize: 1. to provide with an 
organic structure; to systematize. 


2. to arrange ; establish; institute; 
bring into being. 

3. (a) to enlist in or cause to form, 
a labour union; (b) to enlist the emplo- 
yees of (an industry. store. etc.) in a 
labour union. : 

Organisation : 
being organized. 


structure, 


1. a. to appoint to an 
(constituted 


1. An organizing or 
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2. Organic structure; manner of be- 
ing organized. 
3. An organism. 

- 4. Any unified, consolidated group of 
elements; systemised whole; especially. 
a body of persons organized for some 
specific purpose, as a club. union or so- 
ciety. 

5. The administrative. personnel or 
executive structure of a business 

6. All the functionaries, committees: 
etc. of a political party. 


WORDS -AND PHRASES 
PERMANENT EDITION 


Volume 15 Establish: “In General: 
The word “establish” has many mean- 
ings varying with the subject-matter 
with which-it is used and when used 
with reference to a state a colony or 
other institution, it means to originate 
and secure the permanent existence of, 
to found to institute, to create and regu- 
late, Tempkins v. District Boundary Ed. 
of Yamhill Country, 177 P. 2d 416, 421, 
180, Or. 339.” 


_ Volume 8-A Constitution: “A constitu- 
tion is an act of extraordinary legisla- 
tion by which the people establish the 
structure and mechamism of their gov- 
ernment, and in which they prescribe 
fundamental rules to regulate the mo- 
tions of the several parts,” Fakin v. 
Baub, pa.. 12 serg. & 330, 347. 

A constitution is that body of rules 
and maxims in accordance with which 
the powers of sovereignty are habituallv 
exercised, and its provisions are the rules 
of conduct for those branches of the 
Government which exercise the sove- 
reign power. State v. Griswold, 34 A 
1046. 1047. 67 Conn 290. 33 LRA 227.” 


Volume 30 Organization: Under sta- 
tute providing that, until articles of 
incorporation should be recorded, the 
corporation should transact no business 
except its own organization, It is held 
that the term “organization” means sim- 
ply the process of forming and arranging 
into suitable disposition the parties wha 
are to act together in, and defining the 
objects of the compound body. Abbott 
v. Omaha Smelting and Refining Co.. 4 
Neb 415, 421. “Organization” is defin- 
ed as an arrangement of parties—the act 
of organizing as the organization of a 
Government or of a rail-road or other 
corporation—and as used in reference 
to the organization of a school. signifies 
the bringing together the collecting the 
placing in, the committing of boys or 
other inmates to. a school, and hence, 
the purpose of Gen. St. 1889, par. 6516, 
providing for the committing of boys 
under the age of 16 to a reform school 


by courts of record, is sufficiently ex- 
pressed in its title, as “an act for the 
organisation and management of the 
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State Reform School”. In re Sanders, 


36 P. 348. 349, 53 Kan, 191, 23 LRA 
` CORPUS JURIS SECUNDUM 
Volume 15. Constitute: ` Defined 


generally by the Standard Dictionary as 
meaning to form or be the substance of, 
and by the courts, as meaning to be, to 
compose, or to make up. As sometimes 
used, it has been held synonymous with 


“establish”, “make”, “ordain” and 
“pass”, 
Constituted has been employed as 


meaning forming a component part 

Constitution: In its technical legal 
sense, something constituted, being gene- 
rally used to designate the written evi- 
dence of something which can have only 
a legal existence; and, still more speci- 
fically, the charter, framework. or 
fundamental law of a nation or State, 
or the regular form or system of Gov- 
ernment, 


Volume 30, Establish : Primary 
Sense. In its primary sense, it has been 
defined as meaning to being into being, 
ereate, or originate, to form, make, oF 
model: to build or erect; to constitute; 
to found; to institute; to locate; to orga- 
nize; to prepare; to set up; but not to 
acquire something which has already 
been brought into existence. 

Broader Senses. In general, the term, 
however, is not limited to the significa- 
tion of to found and set up, for it is as 
often employed to signify the putting or 
fixing on a firm basis, putting in a settled 
or efficient state, an existing legal orga- 
nization or institution, as it is to found- 
ing or setting up such organization of 
institution; and the one meaning is as 
little recondite, abstruse, or obscure as 
the other. 


Connoting stability or permanence. 
In its broader sense the word has been 
defined as meaning to make firm or 
stable; to make firm or sure; to make 
firm or to augment; to make stable; to 
make stable and firm; to make steadfast, 
firm, or stable; to place upon a secure 
foundation or basis; to place upon a firm 
foundation: and hence to strengthen that 
which is already in being.......... to ap- 
point or constitute for permanence. as 
officers. laws, regulations etc. 


Volume 67, Organize: 
use the word “organize” is 
doubtful or ambiguous meaning. It 1 
defined as meaning to arrange indivi- 
dual elements inter-dependently | each 
individual having a special relationship 
with respect to the whole; to arrange or 
constitute in parts, each having a special 
function act, office, or relation: to 
arrange in order for the normal exercise 
of its appropriate functions; to systema- 
tize; to establish or furnish with organs 


In common 
without 
It is 
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to form with suitable organs to put into 
working order. 


“Organize? has been held to be 
interchangeable with or synonymous 
to, “create” see 21 CJSP 1038 note 37.2 
“establish” see 30 CJSP 1231 note 36.3 


Organized: Erected established, con- 
stituted, composed and formed as to its 
constituent parts, 


Organization: An arrangement of 
parties, formation; the act of organiz- 
ing: the comnection of parts in and for 
a whole; so that each part is at once 
end and means. The term implies legal 
orgenization, and a recognition of order 
and an obedience to duly constituted 
authority. 


40. From the above it shall be 
evident that the words “constitute”, 
“establish”, “organize” are to a consider- 
able extent synonymous. Constitution is 
the mode in which the State is consti- 
tuted or organized. The word “consti- 
tute” has virtually the same meaning as 
“establish”. However, the word “orga~ 
nize” or “organization” is generally used 
in a wider sense. Organization has a re- 
ference to the systematic form or work- 
ing of an institution. Organization is the 
action of putting into systematic form, 
or arranging or connecting parts into @ 
systematic whole, Organization also con- 
veys the meaning of systematic arrange- 
ment for a definite purpose. In the 
Words and Phrases, Permanent Edition. 
“Organization’ has been defined om the 
basis of certain American decisions as an 
arrangement of parties and in reference 
to the organization of a school, signify- 
ing the bringing together the collecting, 
the placing in, the committing of boys 
and other inmates to the school. Broadly 
speaking, therefore, it can be said that 
whatever is necessary for the systematic 
working of an institution for the purpose 
it has been established, falls im the 
category of “organization” or “constitu- 
tion”, though when both the words 
“constitution” and “organization” have 
been used together, the scope of ‘consti~ 
tution” would be less than of “organiza~ 
tion.” 


Further. in the case of a country 
“constitution” is that body of rules and 
maxims in accordance with which the 
powers of sovereignty are habitually 
exercised. and its provisions are the 
rules of conduct for those branches of 
the Government which exercise the sove- 
reign power (See Words and Phrases, 
(Permanent Edition)). The’ constitution of 
a court is not complete with the deter- 
mination of the place where it shall dis- 
charge, its judicial functions and the 
appointment of Judges of such Court. 
“Constitution” must provide for rules 
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and practice of such Court, as a result 
of which the decision of a Judge or 
Judges, not all the Judges of the Court, 
can be regarded as the decision of the 
institution (High Court). This has refer- 
ence to the practice and procedure of 
the High Court which, in a loose term, 
is often said as the internal working or 
arrangement of the High Court. 


41. In case the constitution of a 
Court merely implies the determination 
of the place of sitting and the appoint- 
ment of the presiding officer of the 
Court, such comstitution shall not be of 
any practical value, Each Court duly 
constituted must have a pre-determined 
territorial jurisdiction: the purpose of 
establishing the Court has to be made 
clear, whether the Court has been creat- 
ed for deciding civil, criminal or reve- 
nue matters, and what is the maximum 
pecuniary jurisdiction of the Court, For 
example, when the Court of a Munsif 
is established or constituted (they being 
called Subordinate Judges in certain 
State), its territorial jurisdiction. being 
a civil court, and the pecuniary jurisdic- 
tion have to be specified failing which 
the litigant public shall be in doubt 
where he can seek his legal remedy. 
Place of sitting is usually also specified. 
In case there is no legislation limiting 
the subject-matter jurisdiction of the 
Court, any dispute within its territorial 
and pecuniary limits can be instituted 
in such Court. However, under the three 
entries of the Lists pertaining to juris- 
diction and powers”, the competent legis- 
lature can confer additional powers on 
such Courts or by implication or other- 
wise withdraw such jurisdiction which 
could otherwise be exercised by it. 

To put it differently, in the case of 
Courts or Tribumals consisting of one 
presiding officer.. or if presided over by 
more than one, the jurisdiction has to 
be exercised by all of them acting to- 
gether, “constitution and organization” 
must include not only the place of sit- 
ting and the appointment of the officers 
but also territorial and pecuniary juris- 
diction, and the nature of jurisdiction 
whether civil, criminal or revenue. In 
the case of the High Courts “constitution 
and organization” must include the for- 
mation of Benches. which case shall be 
heard by a Single Judge or by a Bench 
of two or more Judges. and also the 
manner in which the judgment of a 
Single Judge can be challenged before 
the same High Court thereby to have 
the final shape of a decision of the High 
Court. Constitution of Benches and Let- 
ters Patent Appeals can thus easily be 
included in “constitution and organiza- 
tion.” 


42. The matter can be considered 
from another angle also, Under the Gov- 
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ernment of India Act, 1935 “constitution 
and organization” of the High Court was 
placed in Entry 1 Provincial List Il. In 
the Draft Constitution of India also this 
item was placed in the State List II, but 
was later transferred to Union List I. 
For proper interpretation of the expres- 
sion “constitution and organization”, 
one must determine why this change 
was introduced, and the object of trans- 
ferring “constitution and organization” 
to List I can be utilized in laying down 
the meaning and scope of the expres- 
sion. 


43. Legislative proceedings can-r- 
not be referred to for the purpose of 
construing an enactment. but they are 
relevant for the proper understanding 
of the circumstances under which it was 
passed and the reasons which necessitat- 
ed it. The Constituent Assembly Debates 
can be looked into for this restricted 
purpose. (Chiranjit Lal Chowdhury v. 
Union of India, AIR 1951 SC 41), Two 
speeches printed in Volume IX of the 
Constituent Assembly Debates are mate- 
rial on this point. They are as below: 

(1) The Honourable Dr. B. R. Am- 
bedkar : 


SEES but I would like to point out 
that we have already passed Articles 
192-A, 193, 197, 201 and 207 which deal 
with the constitution of the High Courts. 
Under those Articles except for pecu- 
niary jurisdiction, the whole of the High 
Courts are placed, so far as their con-: 
stitution, organization and territorial 
jurisdiction are concerned, in the Cen- 
tre. It seems to me therefore, that this 
amendment is out of order.”......... Well, 
we have deliberately brought in the 
High Courts because we felt that it was 
necessary to bring in High Courts in 
view of certain Articles that we have 
already passed......... Articles 192-A, 193, 
197, 201 and 207......... he will find that 
the only matter that is left to the Pro- 
vincial Legislature is to fix jurisdiction 
of the High Courts in a pecuniary way 
or with regard to the subject-matter 
The rest of the High Court is placed 
within the jurisdiction of the Centre. 
Obviously when considering entries in 
the Union List which are meant to give 
complete power to the Centre. we were 
bound to make good this lacuna and to 
bring in the High Courts which, as I 
said by virtue of these Articles except- 
ing for two cases have been completely 
placed within the purview of the Parlia- 
ment.” 


(2) Shri Alladi Krishnaswami Iyyar3 


“With regard to the amendment 
moved by Dr. Ambedkar, I should like 
to say a few words, In the first place, 
we have already taken a particular step 
in regard to the High Court; that is, the 
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appointment of the Judges is in the 
hands of the President. Secondly. so far 
as the organization and jurisdiction is 
concerned, the idea is that there must be 
uniformity in the organization of the 
High Courts in the different parts of 
India, subject of course to the provisions 
of the Constitution. Therefore. in so far 
as the organization is concerned, with a 
view to emphasize the principle of uni- 
formity and to see that there is unifor- 
mity in the different High Courts. this 
power is transferred to the Central Le« 
pislature. It will be realized that we 
have High Courts and High Courts. 
There are High Courts which have been 
functioning for several years. for a cen- 
tury. There are High Courts which have 
come into being recently. and it is also 
proposed to bring in all the High Courts 
in the State under the jurisdiction of 
Parliament, and see that there is a cer- 
tain uniformity in the organization and 
constitution of the different High Courts 
in India. The only legislature that can 
function in this regard is the Parlia- 
ment, That is why that part of the am- 
endment provides for it.” 


. 44. It shall be noticed that stress 
was laid on uniformity of the function- 
ing of the High Courts; and this princi- 
ple can also be deduced from the ob- 
ject underlying the transfer of the item 
from the State List to the Union List. 
In matters within the exclusive compe- 
tence of the State Legislature there can 
be conflicting enactments in the various 
States: and consequently if “constitution 
and organization of High Courts” was 
retained in the State List. there could 
be one law’ regulating practice and pro- 
cedure of the High Court in one State 
and a different one in another. There 
would not have been any uniformity. 
But once the Parliament alone has the 
power to enact a law on this subject, 
the underlying principle will always be 
the same. In any case. the same spirit 
shali pervade the enactments applicable 
to different High Courts. 


45. When the aim to be achieved 
is to bring about uniformity in the High 
Courts, the uniformity shall not be in 
the buildings staff or in the judgments 
of the High Courts. nor in the law to be 
administered in the State. Mere unifor- 
mity in the appointment of Judges could 
not be a sufficient ground for transfer- 
ring “constitution and organization of 
the High Courts” to the Union List, In- 
corporation of a provision in the main 
provisions of the Constitution 
have served the purpse. In fact, such a 
provision had been incorporated. The 
uniformity. as in the mind of the fram- 
ers of the Constitution. must. therefore, 
be in the functioning of the High Courts 


wes a 
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which is often called the internal work- 
ing thereof, which would necessarily in- 
clude constitution of Benches and main- 
tainability of Letters Patent Appeals. 

46. This finds support from the 
three entries enumerated in Lists I and 
II. Constitution and organisation of the 
Supreme Court has been placed in Entry 
77. List I and of the High Courts in 
Entry 78 thereof, while administration 
of justice” is included in Entry 3 of 
List II. 

47. It was contended on behalf of 
the appellants that the “semi colon” ex- 
isting between “administration of justice” 
and “constitution and organization of 
all courts except the Supreme Court and 
the High Courts” existing in Entry 3 of 
List II be not given any weight and the 
“semi colon” be substituted by or deem- 
ed to have the same meaning as “coma”. 
The contention is that “administration of 
justice” in Entry 3, List II is in respect 
of Courts which the State Legislature 
ean establish and this expression cannot! 
apply to the Supreme Court and the 
High Courts, The law on the use of 
punctuation for interpretation of an en- 
actment can be said to be beyond con- 
troversy. Punctuation is a minor ele- 
ment in the construction of a statute 
and very little attention is paid to it by 
English Courts, When a statute is care- 
fully punctuated and there is doubt! 
about its meaning a weight should un- 
doubtedly be given to the punctuation. 
Punctuation may have its uses in some 
cases, but it cannot certainly be regard- 
ed as a controlling element and cannot 
be allowed to control the plain meaning 
of a text (Aswini Kumar Ghose v. Ara- 
binda Bose, AIR 1952 SC 369). 

48, In America also a similar 
view is adopted. It was held in United 
States of America v, Shreveport Grain 
& Elevator Co. (1932) 77 Law Ed 175: 

“Punctuation marks are no part of 
a statute; and to determine its intent 
the court in construing it will disregard 
punctuation or will repunctuate. if that 
be necessary, in order to arrive at the 
natural meaning of the words employed.” 


49. In case “semi colon” is re- 
placed by “coma” or is completely dis- 
regarded. Entry 3 shall be “administra- 
tion of justice, constitution and organi- 
zation of all courts.” We speak of ad- 
ministration of justice in a Court and 
not of a Court. In this view of the mat- 
ter. “semi colon” must be regarded as a 
part of the statute showing that one sub- 
ject is “administration of justice” and 
another is “constitution and organiza- 
tion”. It is a different thing that the two 


_ subjects are similar, but each has to be 


considered separately, 
R We are alive to the difficulty 
that if the punctuation mark is duly con- 
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sidered and “administration of justice” 
is regarded as a separate head, it shall 
be open to the State Legislature to enact 
a law not only in respect of the sub- 
ordinate courts but in respect of High 
Courts and Supreme Court also. Such 
difficulty shall not arise if the view al- 
ready expressed above is adopted, name- 
ly, that “administration of justice” does 
not include the field which must be re- 
served for ‘constitution and organiza- 
tion”. Under Article 145 of the Consti- 
tution the Supreme Court has, with the 
approval of the President. the power to 
make rules for regulating generally the 
practice and procedure of the Court. but 
such rules are subject to the provisions 
of any law made by Parliament. In other 
words, the Parliament has the law mak- 
ing power in respect of the regulation of 
the practice and procedure of the Sup- 
reme Court. When this matter forms 
part of “constitution and organization.” 
it shall have to be excluded from “ad- 
ministration of justice’. Consequently. if 
the expression “administration of justice” 
is properly interpreted, it shall exclude 
within its legislative field “practice and 
procedure” of the Supreme Court and 
also of the High Courts; and under En- 
try 3, List II the State Legislature shall 
not be competent to make any law on. 
this subject. 

It is a settled rule of interetnan 
that such entry must be given a sepa- 
rate legislative field. and where two 


“CONSTITUTION OF INDIA 


Article 


'214—High Court for each State., 


_ 230—Extension of jurisdiction of 
High Court to Union territo- 
ries, or exclusion of such 
jurisdiction. 

23ł1—Establishment of a common 
High Court for two or more 
States and a Union territory. 

°215—High Court a Court of record. 


_216——-High Court to consist of Chief 
Justice and other Judges. 


Set asl Senet Napa? Sass! eet! Nett 


217—(1) Appointment of Chief 
, Justice and Judges. Age of 
retirement etc. Resignation, ` 


and vacating the 


.removal 
‘ office, 
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entries exist in different Lists within the 
competence of two different legislatures, 
the Courts of law must harmonize them 
by specifying the field of each entry. 
Consequently, from the Lists contained 
in the Seventh Schedule, it can be in- 
ferred that regulation of the sittings of 
the High Court. constitution of Benches 
and other allied internal matters, which 
will include Letters Patent Appeals, fall 
within ‘constitution and organization” 
and this field shall stand excluded from 
the legislative field of the other subject 
“administration of justice”, 

51. The above question can be 
considered from another angle also, 
namely, that departure was made from 
the Government of India Act, 1935 while 
enacting the Constitution of India in res- 
pect of High Courts, and was it neces- 
sary to transfer “constitution amd orge- 
nization” from the State List to the 
Union List as a result of these changes 
or as already commented upon above, it 
was considered necessary that a change 
be introduced to bring about uniformity 
in the functioning of the High Courts? 
The provisions applicable to High Courts 
contained in the Constitution of India 
and the Government of India Act, 1935 
are summarized hereinbelow in a com- 
parative form to know at a glance major 
dissimilarities in the two Constitutions. 
The changes introduced as a result of 
India becoming a Republic and differen- 
ces in phraseology or drafting have been 
disregarded. 


GOVT. OF INDIA ACT, 1935 


(major dissimilarities have been 
indicated) 


Section 


219—High Courts named, any other Court 


constituted or re-constituted as, 
‘such; or declared as such. (In 
U. P. Allahabad High Court and 
Chief Court in Oudh) 

constitute, re- 
constitute or amalgamate High 
Courts on am address of the legis- 
lature; 


230 Extra provincial Jurisdiction of High ` 


Court. 


231 (2) Provision where High Court exer- 


cises jurisdiction in relation to: 
more than one Province or areas, 


220 (1) ~ 
220 (1) 
220 (2) ; 
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(2) Qualification for appoint- 220 (3) 
ment 
(8) Decision on age daca eaea eee 

218—Provision for removal from 220 (2) 
office, 

219-—~Oath or affirmation 220 (4) 

220—Restriction on practice after x 
being a Permanent Judge 

921—(1) Salary ) 

(2) Allowance. rights and ) 221 
pension ) 

222 (1) Transfer from one High x 
Court to another 
(2) Compensatory allowance x 
on transfer 

993 Appointment of Acting Chief 222 (1) 
Justice 

924 (1) Appointment of Additional 222 (3) 

~ Judges 
(2) Appointment of Acting 222 (2) 
Judge 
(3) Age of retirement of Ad- X 
ditional or Acting Judge. . 

924-A Appointment of retired Judges. x 

225—-Jurisdiction of existing High “223 
Courts 
Proviso Revenue matters ex- 226 (1) 
cluded 

226—~Power of High Court to issue X 
Writs 

227—(1) Power of superintendence 224 (1) Over only such Courts which 


_ over all Courts and tribunals 
‘by High Court. 


_ were subject to the appellate juris- 
diction of the High Court (Ad- 
ministrative functions) 


(2) Call for returns, regula- 224 (1) 

tion of practice and proceed- ° 

ings of such Courts: prescribe 

forms 

(3) Settle fees 224 (1) 

(4) No such-power over Courts 224 (2) No power over any, inferior 


on tribunals comstituted re- 
lating to Armed Forces. 


228--Transfer of certain cases- to 
High Court. t 

229 (1) Appointment of officers 
and servants of High Court 

* (2) Conditions of Service 
therenf 
(3) Administrative expenses of 
High Court 


xX 226 (2) Provision for 


348 (1) Proceedings—English Langu- 
age 
376 (1) Judge to continue in office. 


52. From the above comparative 
chart it shall be evident that the provi- 
sions concerning High Courts as con- 
tained in the Constitution of India are 
based on the corresponding provisions of 
Government of India Act. 1935. Most of 
the provisions of the Government of 
India Act have been incorporated in the 
Constituticn of India. The changes in- 
troduced are :— 

(1) Under Article 214 of the Con- 
stitution there shall be a High Court for 





Court not otherwise subject to ap- 
peal or revision. 


225 (1) and (2) 


X 
X 


228 (1) and (2). 


Bill for changing 


Section 226 (1) 


227—All proceedings in English language. 


231 (1) Judge to continue in office. 


each State. but in Section 219 of the 
Government of India Act, 1935 the term 
“High Court” has been defined to mean 
High Courts enumerated in the section, 
any other Court constituted or re-consti- 
tuted as such or declared aš such. It 
shall be noticed that prior to 1948 there 
were two High Courts in Uttar Pradesh, 
namely, the High Court of Judicature at 
Allahabad and the Chief Court in Oudh. 
Under Section 229 of the Government of 
India Act the power to constitute or re- 
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constitute a High Court and to amalga- 
mate High Courts vested in His Majesty- 
in-Council and after Independence, in the 
Governor General, on the address of the 
Chamber or Chambers of the legislature 
of the Province. The only power so 
vested in the State Legislature was to 
address His Majesty-in-Coumcil or the 
Governor-General] to constitute or re- 
constitute a High Court or amalgamate 
the High Courts. The High Courts could 
be amalgamated or a High Court con- 
stituted or re-constituted only by His 
Majesty-in-Council or the Governor- 
General that is, by an authority other 
than the State Legislature or the State 
Government. Under the Constitution of 
India there is no question of such con- 
stitution, re-constitution or amalgamation 
as there has to be one High Court for 
each State. 


53. Under Articles 230 and 231 of 
the Constitution Parliament alone has 
the power to extend the jurisdiction of 
a High Court to or exclude the jurisdic- 
tion of a High Court from any Union 
territory and to establish a common 
High Court for two’ or more States and 
a Union Territory. Under Section 230 
of the Government of India Act, 1935, 
His Majesty-in-Council, later the Gover- 
nor-General could extend the jurisdic- 
tion of a High Court in any Province to 
any area in British India not forming 
part of that Province. Such extra pro- 
vincial jurisdiction of High Courts could 
be conferred only if there was an agree- 
ment between the Governments concern- 
ed.’ S. 231 (2) is a consequential provi- 
sion. The authority to direct extra pro- 
vincial jurisdiction of the High Court was 
even then not the Provincial Legislature, 
but His Majesty-in-Council or the Gover- 
nor-General. though such extension was 
possible only when the Governments had 
agreed in that respect. 


54, It shall thus be noticed that 
while enacting the Constitution of India 
no change was introduced in the main 
provisions and they substantially remain 
the same as in the Government of India 
Act. 1935. If “constitution and organiza- 
tion” merely included determination of 
the place of sitting and appointment of 
Judges, it was not at all necessary to put 
this subject in the Union List; it could 
continue in the State List though under 
the main provisions of the Constitution 
these powers could be exercised by the 
President of India. When the subject was 
transferred from the State List to the 
Union List, it must have been to clarify 
that many other Items detailed in the 
main provisions of the Constitution or 
falling in the category ‘constitution and 
organisation” shall no longer be within 
the competence of the State Legislature. 
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55. On the basis of Article 225 of 
the Constitution it is contended that the 
power to make rules of the Court and 
to regulate the sittings of the Court and 
the members thereof sitting alone or in 
Division Courts, are a part of adminis- 
tration of justice, and, therefore, for con- 
struing Entry 3, List IJ, these matters 
must be included in “administration of 
justice.” It shall be noticed that the 
words used in Article 225 and “in rela- 
tion to the administration of justice.” 
Entries in the Lists are given the widest 
amplitude. The words “in relation to” 
also lead to the same inference; but 
where there exist two similar entries in 
different Lists, both not being within the 
competence of the same legislature, a 
separate field has to be carved out for 
each entry and where one entry is gene- 
ral and the other special, the legislative 
field of the general entry stands exclud- 
ed to the extent of the field assigned to 
the special entry. “Administration of 
justice” will include “constitution and 
organization” if the only legislative sub- 
ject is “administration of justice’, but 
where both exist and are placed: in sepa- 
rate lists within the’ competence of dif- 
ferent legislatures, the scope of “ad- 
ministration of justice” shal] stand re- 
duced. 

For this reason the meaning whic. 
could be assigned to “administration of 
justice” for purposes of Article 225 can- 
not be applied to the expression for pur- 
poses of Entry 3, List II. At the risk of 
repetition, it may be mentioned that if 
a very wide meaning is given to the ex- 
pression “administration of justice’ and 
it includes all the matters pertaining to 
High Courts. there shall be no legislative 
field for the Centre except for the ap- 
pointment of Judges. There shall also be 
mo uniformity in the functioning of the 
High Courts as was contemplated when 
“constitution and organization” was trans- 
ferred to List I from List II. 


56. The Debates of the Consti- 
tuent Assembly alsc confirm the view ex- 
pressed above. The Honourable Dr. B. R 
Ambedkar has referred to Articles 192-A, 
193, 197, 201 and 207 of the Constitution 
as passed by the Constituent Assembly 
as subjects dealing with “constitution” of 
the High Courts. These Articles cor- 
respond to Articles 216, 217, 221, 225 and 
230, respectively, of the Constitution of 
India as enacted by the Constituent As- 
sembly, Draft Article 201 corresponds to 
Article 225 of the Constitution of India 
and Sections 223 and 226 (1) of the Gov- 
ernment of India Act, 1935. Draft Arti- 
cle 201 was passed without any amend- 
ment. When the framers of the Consti- 
fution regarded Article 225 (Draft Arti- 
cle 201) to be dealing with “Constitution 
of the High Courts”, the Courts of law 
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can adopt this view with greater force, 
all the more, when on harmonizing the 
provisions of the Constitution and the 
Lists such is the only possible inference. 


57. It is next contended by the 
learned Advocate General that the ex- 
pression “constitution and organization” 
in Entry 78 of Union List I applies to 
only new High Courts as provisions for 
the existing High Courts already exist 
in the Constitution. This contention can 
be repelled on two grounds; firstly. the 
entries in the legislative list must be 
given a wide amplitude. Courts of law 
shall not be justified im restricting their 
scope on the supposition that even though 
the words are general and unambiguous, 
they were meant to apply to only new High 
Courts, nor shall the Courts be justified 
to add the words “new High Courts” in 
the above entry. Even on merits this 
contention can be repelled. 


58. Article 214 of the Constitution 
provides that there shall be a High Court 
for each State and under Article 215 
every High Court shall be a Court of 
record and shall have all the powers of 
such “a Court including the power to 
punish for contempt of itself. What is 
meant by “Court of record” has not been 
indicated in the Constitution, and for the 
meaning of this expression we shall have 
to look to the practice in other countries 
from where this expression has been 
borrowed. In Halsbury’s Laws of Eng- 
land, III Edition, Volume 9, at pages 346 
and 347, the meaning of “Courts of re- 
cord” has been considered. The material 
passage is as below :— 


a ssaidoad In the case of Courts not 
expressly declared to be Courts of re- 
cord, the answer to the question whether 
a Court is a Court of record seems to 
depend in gemeral upon whether it has 
power to fine or imprison by statute or 
otherwise, for contempt of itself or other 
substantive offences; eses In the case 
of Criminal Courts this seems to be the 
only test. In the case of Civil Courts, 
it has been said that Courts of record at 
common law are such Courts as have 
power to hear and determine, according 
to the course of common law, actions in 
which the debt, damages or value of the 
property claimed is 40s. or above. In 
the case of Civil Courts, the further dis- 
tinction formerly existed between Courts 
of record and Courts not of record that 
in the case of the former, where a judg- 
ment was alleged to be wrong, a writ of 
error lay whereas in the case of the 
latter the remedy was by way of a writ 
of false judgment.” 

Our Constitution speaks of appeal to the 
Supreme Court from the judgment of 
the High Court. Consequently, the dis- 
tinction indicated in Halsbury’s Laws of 
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England in respect of Civil Courts is in- 
applicable to this country. 

59. In Whartons Law-Lexicon, 10th 
Edition, at page 214, column 2, the mean- 
ing of the Court has been given as: 

“Courts are either of record, where 
their facts and judicial proceedings are 
enrolled for a perpetual memorial and 
testimony, and they have power to fine 
and imprison, and error may be brought 
upon their judgments......... 2 

60. Similar meaning of the expres- 
sion “Court of record” has been given in 
Osborn Concise Law Dictionary, 1927 
Edition. . 

61. In so far as this country is 
concerned, there is no difference in the 
High Courts and the Subordinate Courts 
in the maintenance and preservation of 
records. The law applicable is, in sub- 
stance. the same. Consequently. in so 
far as this country is concerned, the 
“Court of record” is one which has power 
to punish for contempt. 

62. In Corpus Juris Secundum 
Volume 21. “Court of record” is defined 
in a similar way as in Halsbury’s Laws 
of England; but with respect to “Courts 
not of record” it is laid down that they 
include inferior Courts lacking the 
power to fine or imprison for contempt. 


63. Article 215 of the Constitution 
cannot, therefore, be utilised to infer 
that all the High Courts possess the 


existing jurisdiction, civil, criminal. ap- 
pellate and revisional, 


64. Article 216 of the Constitution 
bears the marginal note “Constitution of 
High Courts” and lays down that every 
High Court shall consist of a Chief Jus- 
tice and such other Judges as the Presi- 
dent may from time to time deem it 
necessary to appoint. A similar provi- 
sion in the Government of India Act, 1935 
had the marginal note “Constitution”. 
It was, therefore, contended that Arti- 
cle 216 clearly indicated what was con- 
templated by “Constitution”. It is fur- 
ther contended that when the words 
“constitution” and “organisation”, which 
are susceptible of analogous meaning are 
coupled together. on the application of 
the maxim noscuntur a sociis they should 
be understood to be used in their cog- 
mate sense: they take, as it were, their 
colour from each other, that is. the more 
general is restricted to a sense analogous 
to the less general. (Maxwell on Inter- 
pretation of Statutes, Eleventh Edition, 
page 321). 


65. It is a settled law that the 
marginal note cannot restrict or other- 
wise control the provisions of an enact- 
ment which otherwise appear to be clear 
and unambiguous. In fact, they cannot 
be referred to for the purpose of con- 
struing the statute (Commr. of Income- 
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tax, Bombay v. Ahmedbhai Umarbhai & 
Co.. Bombay, AIR 1950 SC 134 and 
Nalinakhya Bysack v. Shyam Sunder 
Haldar, AIR 1953 SC 148). 


66. As already indicated above, 
the words “constitution” and “organiza- 
tion” are in one way synonymous, though 
“organization” can comparatively be given 
a wider meaning, The expression ‘“con- 
stitution and organization” necessarily 
includes an element of general jurisdic- 
tion. There is not much difference be- 


tween the words “jurisdiction” and 
“power”. In other words. the expressions 
“Constitution and organization” and 


‘jurisdiction and power” are more or less 
analogous, and if the above rule is ap- 
plied to the expression “constitution and 
organization”, it shall have to be applied 
to the expression “constitution, organiza- 
tion, jurisdiction and powers” used in 
Entry 77 of Union List I in respect of 
the Supreme Court. It cannot be said 
that ‘jurisdiction and powers” as used in 
Entry 77 must be given a restricted 
meaning taking colour from the earlier 


words, namely “constitution, organiza- 
tion”. 
67. Articles 217 to 224 and 224-A 


govern the appointment. conditions of 
service, oath, restriction on practice and 
salaries of Judges, and appointment of 
acting Chief Justice, additional and acting 
Judges and appointment of retired Judges. 


68. Article 225 of the Constitu- 
tion enumerates the jurisdiction of exist- 
ing High Courts and provides for the 
continuance of such jurisdiction. The 
jurisdiction of, and the law administered, 
in, any existing High Courts, and the res- 
pective powers of the Judges thereof in 
relation to the administration of justice 
in the Court, including any power to 
make rules of Court and to regulate the 
sittings of the Court and of members 
thereof sitting alone or in Division 
Courts, shall be the same as immediate- 
ly before the commencement of the Con- 
stitution. This is subject to two restric- 
tions: (1) subject: to the provisions of the 
Constitution and (2) to the provisions of 
any law of the appropriate Legislature 
made by virtue of powers conferred on 
that Legislature by the Constitution. It 
is true that the existing High Courts can 
exercise the same jurisdiction and power 
as before the commencement of the Con- 
stitution, but such jurisdiction and powers 
can be curtailed or modified by the ap- 
propriate Legislature, in pursuance of the 
powers conferred on that Legislature by 
the Constitution. The exercise of the 
existing jurisdiction and power is also 
subject to the provisions of the Constitu- 
tion. Who is the appropriate authority 
for making changes in the existing juris- 
diction and power remains a material 
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question, which will have to be deter- 
mined on the basis of the provisions of 
the Constitution and the Lists contained 
in the Seventh Schedule? It cannot. 
therefore, be said that the subject ‘con- 
stitution and organization” enumerated in 
list I shall have no effect on the existing 
High Courts, Art. 225 of the Constitution 
applies to the existing High Courts. and 
not the new High Courts but the ap- 
propriate Legislature has the right to 
curtail, enlarge or modify the existing 
jurisdiction and power. 

69. Article 226 contains a new 
jurisdiction conferred on the High Courts. 


70. Article 227 details the power 
of superintendence of the High Court 
over the Subordinate Courts, while Arti- 
cle 228 makes it obligatory for the High 
Court to withdraw a case if any substan- 
tial question of law as to the interpreta- 
tion of the Constitution is involved. 

71. Article 229 relates to officers 
and servants of the High Court. It is 
under Article 230 that the jurisdiction of 
a High Court can be extended to. or the 
jurisdiction of a High Court excluded 
from any Union territory, , Under Arti- 
cle 231 there can be one High Court for 
two or more States. 

72. On the commencement of the 
Constitution new High Courts were 
established where there was previously 
no High Court for that State. For such 
new High Courts the Parliament shall be 
the competent authority to make a law 
for “constitution and organization”; but 
similar questions can arise when any 
Legislature wishes to make changes in 
the existing jurisdiction and powers of 
the High Court. When the expression 
“constitution and organization” has been 
used generally, there appears no reason 
to hold that it does not apply io the 
existing High Courts and the existing 
High Courts would be governed by the 
other expression “administration of jus- 
tice”. We are thus of opinion that the 
expression “constitution and organization” 
applies to both new and existing High 
Courts, 

73. In respect of High Courts 
established on the formation of new 
States, the Parliament can make a law 
pee Articles 3 and 4 of the Constitu- 
ion. 


74. The above disposes of another 
contention of the learned Advocate Gene- 
ral, namely, that the common fabric of 
all the High Courts has already been 
provided for in the body of the Constitu- 
tion, and very little remains to be done 
under the head “constitution and organi- 
zation of High Courts” and therefore the 
entry “constitution and organization” in 
Entry 78 of Union List I be not deemed 
to include any part of general jurisdic- 
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tion. As already indicated above, Arti- 
cle 225 permits modification by the ap- 
propriate Legislature of the exercise of 
jurisdiction by the High Courts. a part of 
such jurisdiction can be included in “con- 
stitution and organization”. Consequent- 
ly; this expression will apply equally to 
all the High Courts, whether new or 
existing. In this connection it may also 
be observed that there exist entries in 
the Lists even though provision has been 
specifically made in the main Constitu- 
tion. For example, Article 230 permits 
the extension of jurisdiction of a High 
Court to or the exclusion of the jurisdic- 
tion of a High Court from any Union 
territory. but still this has been incorpo- 
rated in Entry 79 of List I. In respect 
of the Supreme Court there are exhaus- 
tive provisions as to its jurisdiction in 
the body of the Constitution. Under 
Article 138 (1) the Parliament can by law 
confer further jurisdiction and powers on 
the Supreme Court. Even then ‘jurisdic- 
tion and powers” of the Supreme Court 
was included in Entry 77 of List IL A 
perusal of the Constitution shall make it 
clear that even when a clear provision 
was made in the main provisions, the 
subject was repeated in one Entry or the 
other of the corresponding List of the 
Seventh Schedule. 

75. The other point contended is 
that where there appears a doubt whe- 
ther a particular kind of jurisdiction falls 
in “constitution and organization”. it 
should be included in “administration 
and justice” which has a wider scope and 
im respect of which there can be no 
doubt. The question is not whether 
jurisdiction can be included in “constitu- 
tion and organization” but what part of 
the general jurisdiction should be in- 
cluded in “constitution and organization” 
so that both the entries may have a sepa- 
nate legislative field and the scope of “ad- 
ministration of justice” may not be un- 
duly restricted. 

76. Basing their contention on the 
object of uniformity of High Courts it 
was contended on behalf of the appel- 
lants that if the State Legislature had 
the power to curtail Letters Patent Ap- 
peals -(Special Appeals) in some or all 
the cases, there shall be conflicting rules 
of procedure in the same High Court if 
it exercises jurisdiction over two States. 
In respect of one State no Letters Patent 
Appeal shall be maintainable, though in 
the same High Court Letters Patent Ap- 
peal can be entertained in respect of the 
other State. In the Federal form of 
Government where the Federal Legisle- 
ture and the State Legislature exercise 
exclusive control over certain matters, 
such conflicts will always arise. Laws, 
substantive. or procedural, enacted in one 
State can be different from those in the 
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other. The same High Court will have 
to apply conflicting laws dependent upon 
from which State the case arises. When 
the same High Court can apply conflict- 
ing laws to cases coming before it de- 
pending upon whether the cause of action 
had arisen there can be no objection to 
the High Court entertaining Letters 
Patent Appeal in one case, and not in 
the other. This will, of course depend 
upon whether in a particular case the 
State Legislature has or has not the 
power to disallow Special Appeal. 


77. During the course of the hear- 
ing indication was given of an apprehen- 
sion that if an unlimited power to res- 
trict the jurisdiction of the High Court 
vested in the State Legislature, they may 
gradually or otherwise take away the 
powers of the High Court. Courts of law 
have always recognized the wisdom of 
the Legislature and assume that they 
will mot act arbitrarily. The apprehens 
sion in the mind of the appellants is more 
imaginary than real. In any case, if the 
State Legislature makes a law which in 
the opinion of the Governor, would so 
derogate from the powers of the High 
Court as to endanger the position which 
that Court is by the constitution designed 
to fill, action shall be taken under the 
second proviso to Article 201 of the Con- 
stitution. The present enactment is not 
one which so restricts the powers of the 
High Court as to endanger the position 
which it is designed to fill. 


78. The following decisions of the 
other High Courts were brought to our 
notice. The Advocate-General has reite- 
rated the reasonings which had appealed 
to the Judges deciding those cases, From 
the side of the appellants an attempt has 
been made to distinguish them. Many 
points raised in these cases have already 
been commented upon above. 


1. Indo-Mercantile Bank Ltd. v. Com- 
missioner, Quilon Municipality, AIR 1961 
Ker 96 (FB); 


2. Kochupennu Kochikka v. Kochikka ~ 
Kunjipennu, AIR 1961 Ker 226: 


3. In re S. M. Nathaniel, AIR 1949 
Mad 481 (FB); 

4. Ahmad Moideen Khan v. Inspector 
of 'D’ Division, AIR 1959 Mad 261; 

5. Chairman Budge Budge Municipa- 
lity v. Mongru Mia, AIR 1953 Cal 453 
(SB); 

6. Amarendra Nath v. Bikash Chan- 
dra, AIR 1957 Cal 534; 

7. Pramatha Nath Mitter v. Chief 
Justice of the High Court at Calcutta, 
AIR 1961 Ca] 545 (SB); 


8. Siddamma v. Nanje Gowda, AIR 
1952 Mys 75 and 
9. Shivarudrappa v, Kapurchand, 


AIR 1965 Mys 76. 
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79. In AIR 1961 Ker 96 (SB). the 
question raised was whether the State 
Legislature had the competence to make 
a provision for appeal to a Division Bench 
of the High Court from the decision of a 
Single Judge of the same Court. The 
earlier decision in the Kerala case noted 
above was followed and on the basis of 
Article 225 of the Constitution it was ob- 
served that “administration of justice” 
was included in Entry 3 of List II of the 
Seventh Schedule and therefore the State 
Legislature had the exclusive power to 
make a law for regulating the practice 
and procedure of the High Court in re- 
lation to the administration of justice. 
aus point has already been considered 

y us. 


80. In AIR 1961 Ker 226 (FB) the 
validity of the Kerala High Court, Act 5 
of 1959 passed by the State Legislature 
to which the assent of the President had 
been obtained was challenged. Under 
Section 3 (13) (e) a Single Judge of the 
High Court was empowered to hear any 
appeal against the appellate decree or 
order, Under the Travancore-Cochin 
High Court (Act V of 1125). as amended 
by Act 1 of 1952, the Single Judge could 
hear appeals of a valuation not exceeding 
Rs. 1,000/-. While commenting upon the 
scope of the expression “administration of 
justice” occurring in Entry 3 of List II, 
it was observed: 


“The existence of a Court with the 
necessary jurisdiction and powers is an 
essential . pre-requisite for giving effect 
to the concept of administration of jus- 
tice.” 

After quoting the observations of Fazl 
Ali, J. and Mahajan, J. in. AIR 1951 SC 
69, it was observed: 


such a wide construction 
was put upon Entry 1 of List 2 of the 
Government of India Act, 1935, not be- 
cause the entry took im constitution and 
organisation of Courts, but mainly be- 
cause Administration of Justice was in- 
cluded in that entry.” 

Reliance also appears to have been placed 
upon the observations in the minority 
judgment of S. R. Das, J. We have al- 
ready indicated above that. in our opin- 
ion, many observations made in AIR 1951 
SC 69 relate to the expression “constitu- 
tion and organization” of Courts, and it 
will not be correct to deprive the ex- 
pression “constitution and organization” 
of its ordinary meaning. 


81. It was assumed that the “con- 
stitution and organization” of a High 
Court will be in accordance with the 
provisions contained in the Constitution 
itself; and it was held that any law 
made by the Parliament regarding the 
constitution and organization of the High 
Court shall be subject to the provisions 
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contained in the body of the Constitution 
regarding the same matter. We have al- 
ready indicated above that many aspects 
of “constitution and organization” are not 
contained in the main provisions of the 
Constitution. 

82. Section 411-A was incorporat- 
ed in the Code of Criminal Procedure 
under Act XXVI of 1943 and the point 
contended in re S. M. Nathaniel, AIR 
1949 Mad 481 (FB) was that this Am- 
ending Act was ultra vires of the Central 
Legislature which enacted it. Prior to 
the incorporation of Section 411-A, there 
was no appeal to the High Court from 
any sentence or order passed or made 
by a Single Judge in a criminal trial 
while exercising original criminal juris- 
diction. Sec, 411-A made a provision for 
appeal both on matters of law amd fact 
with the leave of the appellate Court. 
The challenge was made on the ground 
that by making a provision for appeal 
there was constitution and organization 
of a mew Court which jay within exclu- 
sive jurisdiction of the State Legislature 
under Entry 1 of List II of the Govern- 
ment of India Act, 1935. The contention 
was repelled on the ground that when 
further jurisdiction was superadded to 
the jurisdiction already possessed by the 
High Court it did not amount to consti- 
tution of a new Court and it would be 
“an undue straining of the language to 
construe “organization” as comprising, 
“providing a right of appeal”. For reasons 
which we shall indicate later, though 
Letters Patent Appeal falls in the ex- 
pression “constitution and organization”, 
the competent Legislature can, under 
the entry “jurisdiction and powers” in 
„the three Lists, make such an enactment 
om subject-matters within its competence 
so that in every case decided by a Single 
Judge, the convicted person may not 
have to appeal to the Privy Council and 
thus be put to unnecessary expenses and 
inconvenience. In this case it was also 
recognized:— 

“Tf. for any reason, it should be held 
that there is a certain amount of over- 
lapping, and such overlapping is bound 
to occur (Vide 1947 Mad WN 346 = 
AIR 1947 PC 60), then under Section 100 
(2), the Concurrent List would prevail, 
in so far as a particular subject can be 
said to fall within entries both in List 
JI and List III.” 

83. In AIR 1959 Mad 261 the 
constitution and establishment of the 
Sessions Court in the city of Madras 
under the Madras Act 34 of 1955 was 
challenged being ultra vires of the 
powers of the State Legislature under 
the Constitution. This contention was 
repelled. There can be no doubt that 
under Entry 3 of List II of the Seventh 
Schedule of the Constitution. the State 
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Legislature has the power to constitute 
courts other than the Supreme Court 
and Hign Courts, It could, therefore. 
estavlish a new Court for the city of 
Madras. namely. the Sessions Court. 
Once that power existed in the State 
Legislature, it also had the power to 
lay down that the Sessions trial shall 
be entertained by the lowest Court, that 
is. by the Sessions Court, and not by the 
High Court. Further, there was no ques- 
tion of taking away the criminal] juris- 
diction of the High Court: the only 
change introduced was that the High 
Court of Madras could exercise extra- 
ordinary original criminal jurisdiction, 
and not ordinary criminal jurisdiction. 
Such a legislation was rightly not re- 
garded to be in any way derogatory to 
the powers of the High Court. 


84. In AIR 1953 Cal 453 (SB). 
the question raised was whether a Let- 
ters Patent Appeal was maimtairable 
against the decision of a Single Judze 
given on an application under Artizle 
226 of the Constitution. It was observed 
that there was nothing to require that 
the power under Article 226 must he 
exercised by a Judge or a Bench of a 
High Court once and for all; and that 
whether under the rules. taken along 
with the Letters Patent. a High Court 
exercised the power in each case once 
for all or whether it exercised it by 
stages. as it were, first exercising it 
through a Judge sitting singly and then 
examining the correctness of such exer- 
cise through an Appellate Bench. was a 
question of the manner of exercising the 
power within the Court and not a ques- 
tion of the power itself. It was further 
indicated that when, in the second case, 
an appeal was entertained. the High 
Court was only continuing and complet- 
ing the exercise of the power and not 
exercising it a second time, This obser- 
vation appears to be in conflict with 
the Supreme Court view to which we 
shall make a reference later at a pro- 
per stage. 


85. Amarendra Nath Roy Chow- 
dhury v. Bikash Chandra. AIR 1957 Cal 
534 is a case wherein the validity of the 
City Civil Court Act. being West Bengal 
Act XXI of 1953 passed by the West 
Bengal Legislature. was challenged. The 
point involved is. in substance, the same 
as in AIR 1959 Mad 261. Sinha J. was 
of opinion: 


“Under the Constitution, Parliament 
ean constitute and organise, that is to 
say set up a High Court but it cannot 
vest it with general jurisdiction. It can 
only vest it with a limited jurisdiction 
confined to subjects appearing in List I. 
On the cther hand, a State cannot set up 
a High Court or interfere with its “con- 
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stitution and organization”, and yet it is 
the only body which can vest it with 
general jurisdiction ‘to administer jus- 
COs oe Beare -the existence of a 
Court without jurisdiction, or the set- 
ting up of a Court which would be de- 
pendent on a statute passed by another 
legislature for being clothed with juris- 
diction.” ` 

Sinha. J. agreed that the position was 
somewhat curious and such “state of 
things is contrary to what is known as 
legislative practice”. Still that view was 
adopted. We may say with respect that 
such state of things had not found favour 
in the majority judgment in AIR 1951 - 
SC 69. 

86. In AIR 1961 Cal 545, the Pre- 
sident’s order determining the vacation 
of the Calcutta High Court was chal- 
lenged. Mukharji. J. observed: 

“How the Court is to be constituted 
and organized, their constitution and 
organization in different branches, divi- 
sions and jurisdictions do not seem to 
relate to questions of vacations of this 
High Court in the context and backy 
ground of the other expression used “ad- 
ministration of justice,” 

This observation would suggest that 
part of jurisdiction is included in “con- 
stitution and organisation”. 

5 86-A. Bose, J., however, observ- 
ed: 

“The matter of organisation of the 
High Court includes primarily things 
like the appointment of the Judges, the 
division into department making provi- 
sion and arrangements for the housing 
of the Courts or in other words matters 
connected with the giving of final shape 
to the Court so that it may start func- 
tioning. But the matter of its running 
and management and its actual function- 
ing is entrusted to the State Legislature 
under the power to legislate with res- 
pect to administration of justice.” 


87. If this view is adopted. there 
can be no uniformity in the various 
High Courts (except on the mode of ap- 
pointment of Judges), which shall be 
contrary to the object of transferring 
“constitution and organisation of High 
Courts” from the State List to the Union 
List. 

88. Sinha, J. restricted the scope 
of “constitution and organisation” in the 
same manner. According to him: 

“Both the words “constitution” and 
“organisation” mean the fixation of the 
form in which a High Court should 
come into existence. Giving it a liberal 
meaning, it could consist of a determi- 
nation of its territorial jurisdiction, of 
the number of learned Judges which it 
should consist of. and the financial re- 
sources upon which it should draw, and 
other such matters”. 
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Income from’ court-fee and other heads 
goes to State finances and similarly. the 
State makes a provision in the State 
Budget for the High Court expenses. 
Such items cannot be the subject of 
legislation by the Parliament and hence 
cahnot be included in “constitution and 
organisation”. 


89. In AIR 1952 Mys 75, the vali- 
dity of Section 15 of the Mysore High 
Court Act, as amended by Act XXXV of 
1951 passed by the State Legislature, 
whereunder second appeals of valuation 
not exceeding Rs, 3,000/-. which could 
earlier be heard by a Bench of two 
Judges, were to be heard by a Single 
Judge. was challenged, There is no de- 
tailed consideration of the question. The 
decision proceeded with the assumption 
that legislation in respect of the hearing 
of cases by one Judge or more would 
appropriately come under ‘“administra- 
tion of justice”. 


90. In AIR 1965 Mys 76. the pro- 
visions of the Mysore Civil Couris Act, 
1964,- were challenged, This Act. as ap- 
pears from its preamble, was enacted to 
provide for a uniform lew relating to 
the constitution, powers and jurisdiction 
of the Civil Courts in the State of My- 
sore, subordinate to the High Court of 
Mysore. Thereunder three cadres of the 
Subordinate Judicial Officers were creat- 
ed known as Munsifs, Civil Judges and 
District Judges. Under Section 19 ap- 
peals from decrees or orders of a civil 
nature of valuation less than Rs. 20,000/- 
lay to the District Judge and under 
Section 29 (2) (c) all such appeals pend- 
ing before the High Court were to stand 
transferred to the Court of the District 
Judge. It was urged that the jurisdic- 
tion of the High Court. which would fall 
in the category of “constitution and or- 
ganisation”, had been affected: hence the 
enactment was ultra vires of the State 
Legislature. It shall be noticed that 
what was done was to create certain 
subordinate courts with prescrited juris- 
diction and it was thereby that certain 
eases. which could be heard by the High 
Court, were to be transferred for hear- 
ing to the District Judge. Such a legis- 
lation was within Entry 3 of List It read 
with Entry 46 of List II. 


91. The reasons given for mot 
adopting the meaning of ‘“ccnstitution 
and organisation” as expressed in (AIR 
1951 SC 69) were: 


“If, therefore. a part of the topic of 
the first entry of the provincial list 
stands removed to the 78th entry of the 
Union List and the remaining part of it 
is to be found in the 3rd Entry of the 
State List. the meaning given by the 
M@MSupreme Court in 1951 SCR 51 = (AIR 
1951 SC 69) to the words “constitution 
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and organisation of the High Courts" 
occurring in the ist Entry of the Pro- 
vincial List cannot continue ‘tc be the 
meaning to be given to those words 
occurring in the 78th Entry of the Unior 


List. The reason why we should not 
accede to the argument that the words 
“constitution and organization” in that 
entry bear the same meaning as that 


given to them by the Supreme Court is 
that “administration of justice” is a sub- 
jeet with respect to which the State 
Legislature under the 3rd Entry of the 
State List retains competence to make 
legislation. If, as already observed, ‘“ad~ 
ministration of justice” with which that 
entry concerns itself includes adminis- 
tration of justice in the High Cour, and, 
as pointed out by their Lordships of the 
Supreme Court the primary content of 
administration of justice is the exercise 
of jurisdiction and judicial power, it 
would not in my opinion, be permissible 
for us to ignore that meaning given by 
the Supreme Court to the expression 
“administration of justice” and to found 
our interpretation of the 78th Entry of 
the Union List on only those parts of the 
judgments of the Supreme Court which 
define the legislative field with respect 
to the “constitution and organization of 
the High Court.” 


If the meaning given to the 
ist Entry of the Provincial List...... ates 
cannot be of assistance after the entry 
became divided into two portions. one 
part of it staying in the 3rd Entry of 
the State List and the other getting into 
78th Entry of the Union List, it should 
follow that the subject relating to “con- 
stitution and organization of the High 
Courts” is not a subject relating to juris- 
diction and powers of the High Courts 
but a subject which has reference only 
to the establishment of the constitution 
of the High Courts while the 3rd Entry 
of the State List is what authorises 
legislation on such jurisdiction and 
powers”. 


92. The meaning of an expression 
does not, in our opinion, depend upon 
the List in which it is placed. The ex- 
pression retains its original meaning. 
though to provide legislative field for 
another Entry its scope may be reduc- 
ed. We have already made comments on 
the scope which must be reserved for 
“constitution and organisation” and the 
reasons why such a field be carved cut, 
which otherwise could be included in 
“administration of justice.” 


33. To sum up. Entry 95 of Unior 
List I. Entry 65 of State List I] and 
Entry 46 of Concurrent List ITI of the 
Seventh Schedule of the Constitution of 
India, read with Article 24 of the Con- 
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stitulio... empowers the competent legis- 
lature, Parliament for List I and State 
Legislature for List II and with the 
assent of the President List III also. to 
make laws regarding jurisdiction and 
powers of all courts including High 
Courts but excluding Supreme Court 
with respect to the matters enumerated 
in the list, The competent legislature can 
create special Courts or Tribunals, and 
can also confer further jurisdiction or 
restrict, limit or abridge the jurisdiction 
and powers of the existing (general) 
Courts established by.the State Legisla- 
ture under Entry 3 of List II and of 
the High Courts constituted and orga- 
niscd under the provisions of the Con- 
stitution read with Entry 78 of List I. 
This power of the legislature is wide 
and is restricted only by the provisions 
of the Constitution. The jurisdiction and 
powers conferred under these entries 
is often called “special jurisdiction and 
powers” which must be excluded from 
the other entries “administration of jus- 
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tice” and “constitution and organiza- 
tion”. It shall be noticed that these three 
entries speak of “courts” and not 
“Judges”. 


However, the courts so created can- 
not function unless they are presided 
over by Judges and, if necessary. rules 
of practice and procedure are prescribed 
to regulate their working. Such special 
courts are not governed by the legisla- 
tion under Entry 3 of List II. Entry 78, 
‘List I can be kept out of consideration 
as under Article 214 of the Constitution, 
there is only one High Court for the 
State and there can be no Special High 
Court, Consequently in respect of Spe- 
cial Courts or Tribunals Entries 95. 65 
and 46 shall include the legislative field 
reserved for “administration of justice” 
and “constitution amd organization”. in 
other words, the combined field of “ad- 
ministration of justice”, “constitution 
and organization” aad “jurisdiction and 
powers’; but in respect of the existing 
(general) Courts there can be no legis- 
lation on matters covered by Entry 3 
of List I and Entry 78 of List I. 


94, In respect of High Courts, 
“constitution and organization” has been 
placed in Union List I (Entry 78). while 
“administration of justice” in List II 


(Entry 3). On the application of the 
principles already enunciated above a 
legislative field must be carved out for 


the subject “constitution and orgeniza- 
tion’ keeping in mind that it is not re- 
duced to a nullity. nor it is rendered ste- 
rile or otiose. A too restricted scope is 
not called for. Mere giving a name to 
the Court without specifying its territo- 
rial and pecuniary jurisdiction and also 
the nature of its jurisdiction or powers, 
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shell be futile. For exemple if the 
Court of a Subordinate Judge is esta- 


blished, it must be specified what are its 
territorial limits of jurisdiction; will it 
entertain civil, criminal or revenue mat- 
ters and the maximum limit of its pécu- 
niary jurisdiction? For High Courts con- 
Sisting of the Chief Justice and Judges 
something more has to be laid down be- 
fore the High Court can be said to have 
been constituted and organized, 


95. Articles 233, 234 and 235 of 
the Constitution make a reference to the 
High Court which would mean the Full 
Court unless by rules the power of the 
High Court can be exercised by only 
some of the Judges such that their deci- 
sion shall be deemed to be the decision 
of the High Court, Such a liberal mean- 
ing must be given to the words “High 
Court”. otherwise under Article 235 it 
shall become necessary for the Full 
Court to grant leave to Judicial Officers. 
How the High Court shall function, ie., 
the internal working, practice and pro- 
cedure of the High Court, becomes ma- 
teria] to ensure that the working of the 
High Court- is systematic as one unit? 
On the judicial side some cases can be 
heard by a Single Judge, others by a 
larger Bench. This shall be in accord- 
ance with the rules of the Court. The 
judgment of a Single Judge is also the 
judgment of the High Court, but as the 
hearing is governed by the rules of the 
Court. the provision for Letters Patent 
Appeal (Special Appeal) can also’ be 
treated in the same manner as constitu- 
tion of Benches, and hence a part of 
“constitution and organization”. 


$6. When “constitution and orga- 
mization of the High Courts” has been 
placed in Entry 78 of the Union List I, 
while “administration of justice’ with- 
out any restrictions as to courts in Entry 
3 of State List II, what may be includ- 
ed in “constitution and organization” 
must be excluded from the legislative 
field of “administration of justice’. If 


such a view is not adopted it can be 
said that under the head “administra- 
tion of justice” the State Legislature 


can make laws for the Supreme Court 
also, Further, the underlying object . of 
uniformity in the functioning of the High 
Courts cannot be achieved unless there 
are common or similar rules of practice 
and procedure governing them. As in the 
case of laws. there can be variations, 
within permissible limits. with respect 
to subject-matters enumerated in the 
respective lists and. of course. subject 
to the provisions of the Constitution. 
Broadly speaking it, can, therefore be 
said that among other things ‘practice 
and procedure of High Courts’ 
within the exclusive field of ‘“constitu- 
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tion and organization”, and is excluded 
from the legislative field of “administra- 
tion of justice”. 


97. The next question which ari- 
ses is. should in each and every case 
there be complete demarcation between 
the legislative fields of two different 
legislatures, or incidental overlapping 
for effective legislation is permissible? 
In the Federal structure there are sepa- 
rate legislative fields for the Parliament 
and the State Legislature; but occasions 
can arise when to achieve the aim and 
object of the enactment it is absolutely 
necessary to make a provision which, 
if construed narrowly and too techni- 
cally, may fall within the legislative 
field of another legislature. For example, 
the legislature may desire that import- 
ant matters be heard by the High Court 
by a larger Bench, and not by a Single 
Judge. Question will arise whether the 
Legislature can make a provision for 
the hearing of certain class of cases by 
a larger Bench when the constitution of 
Benches of the High Court falls within 
the exclusive competence of the other 
legislature. We are holding that matters 
like regulation of sittings of the High 
Court and of members thereof sitting 
alone or in Division Courts, is compris- 
ed within “constitution and organization.” 


If a too technical view is taken, it 
can be said that the State Legislature 
cannot enact a law that a certain class 
of cases shall be heard by a Division 
Bench and for such a provision, Parlia- 
ment be approached to make a law even 
though the subject-matter of legislation 
falls within the exclusive competence of 
the State Legislature, The reverse would 
be the situation if regulation of the sit- 
tings of the Court is deemed to be in- 
cluded in “administration of justice” and 
hence within the exclusive competence 
of the State Legislature. Narrow con- 
Struction will lead to confused state of 
affairs, The Courts of law must give a 
liberal construction to statutes and there 
is no reason why incidental overlapping 
in the legislative field of another legis- 
lature may mot be viewed from that 
angle. It is evidently for this reason 
that the rule of pith and substance of 
the enactment has become an universal 
rule to determine whether an enactment 
is intra vires or bevond the competence 
of the legislature. Reference to cases ap- 
plying the rule of pith and substance 
and incidental overlaoping has already 
‘been made. At this place we shall make 
a reference to only a few to clarify the 


permissible limits of such incidental 
overlapping. 
98. The observations of Lord 


Tomlin in Attorney-General for Canada - 


v. Attorney-General for British Colum- 
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bia, 1930 AC 111 at p. 118, were quoted 
with approval in AIR 1972 SC 1061. 
These observations are as below:— 

“Questions of conflict between the 
jurisdiction of the Parliament of the 
dominion and provincial jurisdiction 
have frequently come before their Lord- 
ships’ Board, and as the result of the 
decisions of the Board the following 
propositions may be stated: 

(1) The legislation of the Parliament 
of the Dominion, so long as it strictly 
relates to subjects of legislation express- 
ly enumerated in Section 91, is of para- 
mount authority, even though it trenches 
upon matters assigned to the provincial 
legislatures by Section 92, see Tenant v. 
d Bank of Canada, (1894 AC 31). 

(3) It is within the competence of 
the Dominion Parliament to provide for 
matters which, though otherwise within 
the legislative competence of the provin- 
cial legislature. are necessarily inciden- 
tal to effective legislation by the Parlia- 
ment of the Dominion upon a subject of 
legislation expressly enumerated in Sec- 
tion 91: See Attorney-General of Onta- 
rio v. Attorney-General for the Domi- 
nion, 1894 AC 189 and Attorney-General 
for Ontario v. Attorney-General for the 
Dominion, 1896 AC 348. 

(4) There can be a domain in which 
provincial and Dominion legislation may 
overlap, in which case meither legislation 
will be ultra vires if the field is clear, 
but if the field is not clear and the two 
legislations must meet the dominion 
legislation must prevail: see Grand Trunk 
Rly. of Canada v. Attorney-General of 
Canada, 1907 AC 65.” 

99. The material observations in 
A. S. Krishna v. State of Madras, AIR 
1957 SC 297 are:— 

“It is of the essence of such a Con- 
stitution that there should be a distri- 
bution of the legislative powers of the 
Federation between Centre and the Pro- 
vinces. The scheme of distribution has 
varied with different Constitutions, but 
even when the Constitution enumerates 
elaborately the topics on which the 
Centre and the States could legislate, 
some overlapping of the fields of legisla- 
tion is inevitable......... It was in this 
situation that the Privy Council evolved 
the doctrine, that for deciding whether 
an impugned legislation was intra vires, 
regard must be had to its pith and sub- 
stance. That is to say, if a statute is 
found in substance to relate to a topic 
within the competence of the legislature, 
it should be held to be intra vires, even 
though it might incidentally trench on 
topics mot within its legislative compet- 
ence, The extent of the encroachment 
on matters beyond its competence may 
be an element in determining whether 
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the legislation is colourable, that is, whe- 
ther in the guise of making a law on 
a matter within its competence, the legis- 
lature is, in truth, making a law on a 
subject beyond its competence, But 
where that is not the position, then the 
fact of encroachment does not affect the 
vires of the law even as regards the 
area of encroachment............ 

The position. then, might thus be 
summed up: When a law is impugned 
on the ground that it is ultra vires the 
powers of the legislature which enacted 
it. what has to be ascertained is the 
true character of the legislation. To do 
that, one must have regard to the enact- 
ment as a whole. to its objects and to 
the scope and effect of its provisions. If 
on such examination it is found that the 
legislation is in substance one on a mat~ 
ter assigned to the legislature, then it 
must be held to be valid in its entirety, 
even though it might incidentally trench 
on matters which are beyond its com- 
petence. It would be quite an erroneous 
approach to the question to view such a 
statute not as an organic whole, but as 
a mere collection of sections. then dis- 
integrate it into parts. examine under 
what heads of legislation those parts 
would severally fall, and by that pro- 
cess determine what portions thereof are 
intra vires. and what are not.” 


100. A similar rule was iaid down 
in State of Bombay v. F. N, Balsara. 
AIR 1951 SC 318 and AIR 1947 PC 60. 

101. When the matter is consider- 
ed in this light, the Principal Act, name- 
ly. the Uttar Pradesh High Court (Abo- 
lition of Letters Patent Appeals) Act, 
1962, cannot be said to be ultra vires of 
the State Legislature which had received 
the assent of the President. It abolished 
Letters Patent Appeals from the judg- 
ment or order of a Single Judge of the 
High Court made in the exercise of the 
appellate jurisdiction in respect of a de- 
cree or order made by a court subject 
to the Superintendence of the High 
Court. The question is whether this en- 
actment can be placed under Civil Pro- 
cedure Code. That is the only subject- 
matter under which such a law could be 
made in view of the fact that Letters 
Patent Appeals fall within “constitution 
and organization,” a subject which is 
within the exclusive competence of the 
Parliament. 

162, The 
and Reasons as given 
Act is as below:— 

“The present law males for multi- 
plicity of appeals due to the provisions 
for appeals under the Letters Patent of 
the High Court, resulting in the incon- 
venience and expense to the litigants be- 
sides causing delay in the final disposal 
of a suit. This Bill is therefore. intend- 


Statement of Objects 
in the Principal 
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ed to provide for the abolition of Letters 
Patent Appeals against appellate juris- 
diction of Single Judges in the High 
Court of Judicature at Allahabad.” 


103. Multiplicity of appeals has 
generally not been favoured, To create 
a right of one appeal is reasonable; to 
allow three courts in an ascending hier- 
archy to decide a matter seems an ex- 
cess of caution; but to have a hierarchy 
of four or more courts seems to be based 
only on a desire to aid the legal profes- 
sion (Paton’s Text Book of Jurisprud- 
ence. Third Edition, page 551). In many 
enactments only one appeal is provided. 
Generally the number does not exceed 
two. The legislature could therefore, 
abolish Second Appeals, and in the alter- 
native, lay down that the High Court 
shall hear Second Appeals only once, 
Even though Letters Patent Appeal is to 
the same Court, not from an inferior to 
a superior Court, from the view point of 
the litigant, it is another appeal causing 
inconvenience and expense to him besides 
causing delay in the final disposal of the 
suit. The provision for giving finality to 
the judgment of the High Court in appeal 
is more beneficial to the litigant than 
to abolish Second Appeals completely. 
The same can be said in respect of First 
Appeals coming up before the High 
Court. If the order of the High Court in 
First Appeal is made final without any 
provision for Letters Patent Appeal, the 


object enunciated above would be ful- 
filled. 
Abolition of Letters Patent Appeal 


in such cases is clearly connected with 
the subject-matter of “Civil Procedure 
Code” and is in furtherance of the 
underlying object of making the litiga- 
tion cheap, expeditious and less inconve- 
nient to the litigant, The Principal Act 
was thus meant for effective legislation 
and not merely to abolish the Letters 
Patent Appeals. The pith and substance 
of the Principal Act was to legislate on 
the subject of “Civil Procedure Code”: 
it cannot be regarded as a colourable 
piece of legislation to encroach upon the 
subject “constitution and organization”. 
The Principal Act incidentally trenches 
on topics not within the legislative com- 
petence of the State Legislature. It can- 
mot, therefore, be said to be ultra vires 
of the State Legislature. 


104. Comments may now be 
made on points raised on behalf of the 
appellants which apply equally to Let- 
ters Patent Appeals governed by the 
Principal Act, and to such appeals gov- 
erned by the Amending Ordimance and 
the Amending Act. It is contended that 
Letters Patent Appeal is not in reality 


-an appeal; it is only rehearing by way 


of review or otherwise by qa larger num- 
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ber of Judges of a matter which had 
originally come up before a Single 
Judge. It is further contended that the 
Letters Patent Appeal is a continuation 
of the proceeding before the High Court, 
as the reliefs sought for are the same. 
Reliance was placed upon the following 
observations in AIR 1953 Cal 453: 


D A examining the corrrectness 
of such exercise through an Appellate 
Bench, is a question of the manner of 
exercising the power within the Court 
and not a question of the power itself. 
When, in the second case, an appeal is 
entertained, the High Court is only coun- 
tinuing and completing the exercise of 
the power and not exercising it a second 
time,” ; 


Such a contention was repelled in South 
Asia Industries (P.) Ltd. v. S. B. Sarup 
Singh, AIR 1965 SC 1442. The argument 
put forward in that case was that the 
appeal was to the High Court, and not 
to a Single Judge; that the appeal was 
finally disposed of only by the final 
judgment of the High Court; and that 
whatever may be the internal arrange- 
ment in disposing of that appeal. there 
was only one appeal which was not 
finally disposed of till the matter had 
been considered by a larger Bench in 
Letters Patent Appeal. This contention, 
though plausible, was repelled on the 
basis of the earlier decision in Union of 
India v, Mohindra Supply Co., AIR 1962 
SC 256. The fact that the reliefs sought 
for in the Letters Patent Appeal are the 
same as in the proceeding before the 
Single Judge is immaterial, The Letters 
Patent Appeal may not be by the same 
party. Letters Patent Appeals cannot, 
therefore, be placed in the same category 
as the original proceeding. 


105. The next point contended is 
that as a result of the abolition of the 
Letters Patent Appeal and the decision 
of the Single Judge becoming final in 
so far as the High Court is concerned, 
the aggrieved party is divested of his 
right to appeal to the Supreme Court 
under Article 133 of the Constitution. It 
is a settled law that no party has a vest- 
ed right to have his appeal heard by 
more than one Judge of the High Court 
(P. Mohammad Meera Lebbai v. Thiru- 
malaya Gounder, AIR 1966 SC 430 and 
Ittyavira Mathai v, Varkey Varkey, AIR 
1964 SC 907). Nor can the right of appeal 
to the Supreme Court under Article 133 
be regarded as a vested right (AIR 1966 
SC 430). Incidentally it may be men- 
tioned that Article 133 of the Constitu- 
tion has been amended and the appeal 
against the order of the High Court (of 
two or more Judges) shall be on sub- 
stantial question of law only. The judg- 
ment or order of a Single Judge can be 
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subject of appeal to the Supreme Court 
under Article 136 of the Constitution, 
on the grant of special leave which in- 
variably is on a substantial question of 
law being involved. Where the substan- 
tial question of law is as to the inter- 
pretation of the Constitution, the decree 
or final order of the High Court. whe- 
ther by a Single Judge or by a Bench, 
can be appealed under Article 132 (1) 
of the Constitution. This right of appeal 
is independent of Article 133 of the Con- 
stitution (Election Commission, India v. 
Venkata Rao, AIR 1953 SC 210). 


106. Letters Patent Appeals (Spe- 
cial Appeals) abolished under the Am- 
ending Ordinance and the Amending Act 
differ from such appeals abolished under 
the Principal Act in that they do not 
arise directly from the proceedings 
under the Tenancy Laws or the U. P. 
Consolidation of Holdings Act, but from 
a proceeding under Article 226 or 227 
of the Constitution, challenging the 
orders of the Board of Revenue and the 
consolidation authorities, It is the settled 
law that the special jurisdiction of the 
High Court under Article 226 cannot be 
taken away. nor can it be whittled down 
by the legislature. Nor can restrictions 
be imposed which will make the exer- 
cise of such jurisdiction a mockery. (Raj 
Krushna Bose v. Binod Kanungo, AIR 
1954 SC 202 and AIR 1963 SC 946), 


The jurisdiction once exercised by 
the High Court under Article 226 cannot 
be exercised all over again unless, of 
course the order of a Single Judge can 
be challenged in appeal before a Divi- 
sion Bench of the same High Court. 
This is permissible under clause 10 of 
the Letters Patent. An order passed by 
a Single Judge. whether under Article 
226 or under any enactment, is as much 
an order of the High Court as an 
order passed by a larger Bench. In ab- 
sence of a Letters Patent Appeal. such 
order is final and cannot be reagitated 
before the High Court, though it can be 
challenged before the Supreme Court in 
an appeal under Article 132, 133 or 136 
of the Constitution. It is for this reason 
that the practice prevalent in England 
in respect of habeas corpus has not been 
made applicable in India. In England a 
party can move other Judges once the 
relief has been refused by a Judge. The 
English practice is based upon the rule 
that the power is exercised not on be- 
half of the Court but the Judge himself 
in his personal capacity. In India the 
power is exercised under Article 226 of 
the Constitution, or Section 491 of the 
Code of Criminal Procedure, Under both 
the provisions the power is exercised by 
the High Court, and not by a Judge (In 
re Prahlad Krishna, AIR 1951 Bom 25). 
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107. It is contended by the learn- 
ed Advocate-General that a petition 
under Article 226 of the Constitution to 
challenge an order passed under some 
enactment is. in substance, an appeal to 
the High Court under that enactment, 
the power exercised being akin to the 
powers of the High Court in Second Ap- 
peal under Section 100 of the Code of 
Civil Procedure. The power under Arti- 
cle 226 cannot be placed at par with 
either a Second Appeal or revision. Even 
though Article 226 does not place any 
restriction on the jurisdiction of the 
High Court, the High Courts themselves 
have imposed upon them a restriction 
not to act as a Court of Appeal. They 
do not ordinarily enter into. questions of 
fact. The remedy under Article 226 is 
an extraordinary one and it is discre- 
tionary with the High Court to exercise 
its powers or mot. Consequently even 
though there exists an error apparent on 
the face of the record, that is, the deci- 
sion of the subordinate authorities is 
against the law, it may. at occasions re- 
fuse to exercise its extraordinary powers 
under Article 226. However. in Second 
Appeal the High Court must entertain 
the appeal and pass a suitable order in 
case the decision is against the law or 
local usage. Like revisions under Section 
115 of the Code of Civil Procedure. the 
High Court may. or may not interfere if 
there has been some error in the exer- 
cise of jurisdiction. Petitions under Arti- 
cle 226, therefore, do not stand in the 
same category as a Second Appeal or a 
revision. 


108. It is now the settled law that 
the power exercised under Article 226 is 
in the exercise of special or extraordi- 
nary original jurisdiction, civil or crimi- 
mal in nature. and not an appellate or 
revisional jurisdiction (AIR 1963 SC 946; 
AIR 1966 SC 1445 and Narayan Row v. 
Ishwarlal Bhagwandas, AIR 1965 SC 
1818). In the first two cases it was also 
held that a petition under Article 226 of 
the Constitution is not a continuation of 
the proceeding under the Act. It is true 
that the observation was made while 
considering whether an appeal under 
Article 133 of the Constitution was main- 
tainable, but being general in scope 
there is no reason why it be not applied 
in other circumstances also. The Act in- 
variably makes no provision for a peti- 
tion under Article 226: such a petition 
ig made not under the Act, but under 
the constitutional right conferred in the 
High Courts under Article 226. A peti- 
tion under Article 226 is thus a separate 
proceeding not in continuation of the 
proceeding under the Act. though a lay- 
man may regard a petition under Arti- 
cle 226 as an appeal to the High Court 
to challenge the orders of the subordi- 
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nate authorities which otherwise are 
final. In the eye of law, therefore, a pro- 
ceeding under Article 226 of the Con- 
stitution cannot be placed at par with 
an appeal or revision and the rules ordi- 
marily applicable to appeals before the 
High Court cannot apply to a proceed- 
ing under Article 226, nor to a Letters 
Patent Appeal arising out of such a pro- 
ceeding. 


169. It is contended on behalf of 
the appellants that if the State Legisla- 
ture is permitted to legislate in respect 
of Letters Patent Appeals arising out of 


a proceeding under Article 226. there 
can be a conflict between the High 
Court and the Legislature because in 


spite of the enactment the High Court 
may decide that the Writ Petition shall 
be heard by a Bench of two Judges. It 
was thus suggested that the enactment 
disallowing Letters Patent Appeals may 
become infructuous. Why should it be 
presumed that there shall be a conflict 
between the High Court and the State 
Legislature? The High Court will always 
act on judicial principles and only cases 
of importance shall go before a Division 
Bench and unimportant ones before a 
Single Judge. For reasons given above, 
the State Legislature does not have the 
power: to regulate the constitution of 
Benches, which matters shall go be- 
fore a Single Judge and which matters 
before a larger Bench. The State Legis- 
lature can enact a law on a subject- 
matter within its jurisdiction and in 
exercise of this power it can lay down 
that the decision of the High Court, 
whether of a Single Judge or a Division 
Bench, shall be final, and in such a case 
no Letters Patent Appeal shall be main- 
tainable against the decision of a Single 
Judge. As for the constitution of Benches 
it is for the Chief Justice to decide which 
cases shall go before a Single Judge and 
if heard by a Single Judge, that being 
an order of the High Court shall be 
final, and no Letters Patent Appeal shall 
be maintainable. We, therefore. do not 
apprehend any conflict as suggested by 
the learned Advocate. ; 


110. We may mow. briefly. com- 
ment upon a few other points raised on 
behalf of the appellants It is contended 
that the right to move the High Court 
under Article 226 of the Constitution 
earries with it the right of appeal against 
the order of a Single Judge. Article 226 
merely speaks of the special power and 
is silent on the question of appeal. How 
ean it be presumed that the right of 
appeal flows from the constitutional pro- 
vision contained in Article 2267 Ap- 
peals im proceedings under Article 226 
would be governed by the provisions of 
the Letters Patent which are, by virtue 
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of the Amalgamation Order, still in 
force. Consequently, if no Letters Patent 
Appeal is maintainable, an order passed 
by a Single Judge in a proceeding under 
Article 226 shall not be appealable. Fur- 
ther, if the order of the Single Judge 
under Article 226 is not appealable, it 
is not a restriction on the exercise of 
the power under Article 226. The power 
has already been exercised by a Single 
Judge on behalf of the Court, and any 
order passed by him is a decision of the 
High Court. 

111. It is next contended that all 
the proceedings under Article 226 be- 
long to the same group and no sub- 
division is permissible, and therefore the 
Legislature cannot disallow Letters Pa- 
tent Appeals in any proceeding umder 
Article 226. Article 226 details the spe- 
cial power of the High Court which is 
quite distinct from subject-matter. Clas- 
sification of cases does not depend upon 
the exercise of power, but upon the 
subject-matter of the proceeding. We 
see mo reason why there cannot be clas- 
sification of proceedings under Article 
226 of the Constitution, 

Similarly, the contention that Arti- 
ele 226 is not included in any of the 
Lists and therefore can fall in the resi- 
dual clause. Entry 97 of Union List I, 
within the exclusive competence of the 
Parliament, has no relevance in this con- 
mection as the Lists lay down the legisla- 
tive field, i.e., subject-matters on which 
legislation can be made and not the 
power, general or special, which can be 
exercised. In fact, the exercise of power 
commences after a legislation on the 
subject. Classification of matters in the 
three Lists is in respect of the topic, 
and not the power which may be exer- 
ised. It was, therefore not necessary to 
include Article 226 of the Constitution 
in any of the Lists. The Legislature hav- 
ing competence over the subject-matter 
can legislate taking the precaution that 
the legislation does not, in any way. res~ 
trict the special power of the High 
Court under Article 226. Any restriction 
which the State Legislature can impose 
shall be in respect of the Letters Patent 
Appeals, and not the main proceeding 
under Article 226. 


112. This takes us to the consi- 
deration of the question whether the 
State Government can, in respect of the 
matters enumerated in List II and with 
the assent of the President in matters 
im List III, bar Letters Patent Appeals 
against the decision of a Single Judge in 
a proceeding under Article 226 of the 
Constitution. A similar question was 
considered in AIR 1972 SC 1061 whe- 
ther it was held that the function of the 
Lists is not to confer powers: they mes 
rely demarcate the legislative field. 
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Similarly, it was held in Mst. Govindi v. 
The State of Uttar Pradesh. AIR 1952 
All 88 that Lists are not powers of 
legislation. but field of legislation. Con- 
sequently, for legislation on Letters Pa- 
tent Anveals arising out of proceedings 
under Article 226, one shall have to look 
to the field of legislation, i.e.. subject- 
matters enumerated in the Lists, and 
not to the exercise of power under Arti- 
cle 226. 

113. As already pointed out by us 
earlier, if the legislation partially ex- 
tends to a field reserved exclusively for 
another legislature, we shall have to 
consider what was the pith and subst- 
ance of the legislation, was it a matter 
within the competence of that legisla- 
ture or the legislation is a colourable 
piece of legislation in respect of a mat-~ 
ter over which it had no competence. 
Putting in different words, for effective 
legislation it is permissible for the legis- 
lature to make a provision which may 
otherwise be within the exclusive com- 
petence of the other legislature. 

114, Coming to the instant case. 
both the Amending Ordinance and the 
Amending Act relate to proceedings which 
had been initiated under the Tenancy 
Laws and the U. P. Consolidation of 
Holdings Act. Consolidation of holdings 
is for the benefit of all the tenure- 
holders. As a result of consolidation, 
the tenure-holder shall have a compact 
holding. He can utilize it to a greater 
extent for his own benefit and advant- 
age, The other tenure-holders also gain 
as a result of the consolidation of hold- 
ings; and when the production goes up, 
the citizens as a whole are placed in a 
more solid and independent economic 
situation. It is therefore, necessary that 
the consolidation proceedings should 
come to an end quickly. The provisions 
of the U. P. Consolidation of Holdings 
Act were enacted with this underlying 
object. Will not the object of the enact- 
ment be frustrated if there is undue 
delay in the final decision of the pro- 
ceeding under Article 226? For effective 
legislation it is necessary that the pro- 
ceedings before the High Court should 
also come to a close early. This purpose 
can be achieved if there is only one 
hearing before the High Court and in 
case of decision by a Single Judge there 
is mo Letters Patent Appeal. 


115. Such an urgency does not, 
in normal circumstances, exist for reve- 
mue litigation in respect of agricultural 
land; but we cannot fail to take notice 
of the conditions at present prevalent in 
the country. Lawlessness in the rural 
areas can, to some extent be attributed 
to disputes relating to agricultural land. 
Consequently. if revenue cases are de- 
cided expeditiously, it shall be for the 
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benefit and advantage of all. In the cir- 
cumstances, if the State Legislature 
legislates to ensure early adjudication of 
revenue disputes, such a step shall be 
proper. It is thus evident that the res- 
triction placed on Letters Patent Ap- 
peals is with the intention to secure early 
adjudication of disputes pertaining to 
agricultural land, and with this aim in 
view the State Legislature can enact law 
to bar Letters Patent Appeals on sub- 


ject-matters within its legislative field, 
even though such appeals fall within 
“constitution and organisation” a sub- 


ject within the exclusive competence of 
the Parliament. Nominal: encroachment 
in the field of the Parliament will be 
within permissible limits. 

116. At this place it may also be 
observed that for determination of the 
object of the enactment and the sub- 
ject-matter to which it relates .we are 
not to be unduly guided by the heading 
of the enactment, nor by the Statement 
of Objects and Reasons. The Statement 
of Objects and Reasons is not admissible 
as an aid to the construction of a sta- 
tute; it can be referred to for the limit- 
ed purpose of ascertaining the conditions 
prevailing at the time which actuated 
the sponsor of the Bill to introduce the 
same and the extent and urgency of the 
evil which he sought to remedy (M. K. 
Ranganathan v. Govt. of Madras, AIR 
1955 SC 604). The preamble gives the 
purpose and the underlying object of 
the enactment in brief and, therefore, 
cannot be the sole guide for determin- 
ing the policy and object of the Enact- 
ment. The heading thereof can have no 
practical value as the heading given to 
the enactment varies from individual to 
individual; one may give more import- 
ance to the effect of the enactment and 
others may draft the heading on the 
basis of the subject-matter. Similarly, 
it is immaterial whether the amend- 
ments are incorporated in an enactment 
directly concerning the subject-matter, 
or in some other statute. What is neces- 
sary is that we should, first of all, deter- 
mine the object of the enactment and 
the subject-matter to which it relates 
from the provisions thereof and then 
under which entry of the three Lists 
that enactment can be placed. (Tej Baha- 
dur Singh v. State, AIR 1954 All 655). 
Once it is known under which entry the 
enactment can be placed, other rules of 
interpretation come into ,operation. 


117. Once no undue importance 
is attached to the heading of the Prin- 
cipal Act, the Amending Ordinance and 
the Amending Act, the underlying ob- 
ject of the legislation and the legislative 
field can be determined on consideration 
of the provisions thereof. keeping in 
mind that the field of legislation is one 
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thing and the exercise of power another. 
The field of legislation shall depend on 
the subject-matter of the legislation, and 
not how and in what circumstances 
power can be exercised. Stress on the 
subject-matter of legislation was laid 
even under the Government of India Act, 
1935, at a time when the Letters Patent 
were or could be granted only by His 
Majesty in Council. It was laid down in 
Kavasji Pestonji v. Rustomji Sorabji, 
AIR 1949 Bom 42 that the State Legis- 
lature could amend the Letters Patent 
if the subject of legislation was in its 
field. 

118. Similarly, in AIR 1962 SC 
256 and AIR 1965 SC 1442 the clause 
for finality of the decision of the High 
Court was regarded to bar a Letters Pa- 
tent Appeal against the decision of a 
Single Judge of the High Court on the 
ground that the competent legislature 
had taken away the right in respect of 
a topic which lay within its legislative 
field, and to that extent the Letters Pa- 
tent was inapplicable. There is no am- 
endment of the Letters Patent, but the 
legislation has the effect of rendering 
ineffective the provision for Letters Pa- 
tent Appeal. 

119. By abolishing the Letters 
Patent Appeal the above enactments 
facilitate the expeditious disposal of cases 
coming up before the High Court under 
the Acts detailed therein. The underly- 
ing object of all the three. namely, 
the Principal Act, the Amending Ordin- 
ance and the Amending Act, is speedy 
final decision of those category of cases 
by the High Court; and such object was 
to be achieved by prescribing that there 
shall be only one hearing by the High 
Court. and hence mo second hearing by 
way of Letters Patent Appeal. Encroach- 
ment on the matter of Letters Patent 
Appeal, falling within the exclusive com- 
petence of the Parliament. was meces- 
sary for achieving the object. i.e.. for 
effective legislation, and hence is within 
permissible limits. 

120. The three entries pertaining 
to “jurisdiction and powers” (special) 
make a pointed reference to the matters 
enumerated in the Lists, Subject-mat- 
ters of legislation are thus the earlier 
entries, though under the three entries 
legislation on “jurisdiction and “powers” 
in respect of those subject-matters is 
eontemplated. The three legislations, 
namely, the Principal Act, and the Am- 
ending Ordinance and the Amending Act, 
were, strictly speaking under Entry 48 
Concurrent List III and Entry 65 State 
List II, respectively; but the subject- 
matter is in the case of the Principal Act 
"Civil Procedure Code, Entry 13 of 
List III. and im the case of the Amend- 
ing Ordinance and the Amending Act 
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“Land” Entry No. 18 of List II. Con- 
Sidering that the President had given 
his assent to the Principal Act. both 
the subject-matters were within the com- 
petence of the State Legislature and it 
could regulate or restrict the jurisdic- 
tion and powers of the High Court in 
respect of “Civil Procedure Code’ and 
“Land” and for effective legislation to 
abolish Letters Patent Appeals in these 
category of cases. The source of power 
of the State Legislature is the subject- 
matter falling within its competence, and 
not the matter of “Letters Patent Ap- 
peal” which falls under “Constitution 
and organization” within the exclusive 
competence of the Parliament. All the 
three legislations, the Principal Act, the 
Amending Ordinance and the Amending 
Act are thus intra vires of the State 
Legislature. 


121. The Principal Act and also 
the Amending Ordinance and the Am- 
ending Act have been challenged on the 
ground of discrimination being in viole- 
tion of Article 14 of the Constitution. The 
various grounds taken in support of this 
contention shall be taken up one by one. 
At this place it may be mentioned that 
the meaning and the scope of Article 14 
of the Constitution are now well settled 
and beyond controversy. It is in the ap- 
plication of these principles that there 
is scope for argument. These principles 
were summarized and enunciated in Ram 
Krishna Dalmia v. Justice S. R. Tendol- 
kar, AIR 1958 SC 538 and the princi- 
ples so laid down are as below :— 

Meese The decisions of the Court 
further establish— 


(a) that a law may be constitutional 
even though it relates to a single indivi- 
dual if, on account of some special cir- 
cumstances or reasons applicable to him 
and not applicable to others, that single 
individual may be treated as a class by 
himself; 

(b) that there is always a presump- 
tion in favour of the constitutionality of 
an enactment and the burden is upon him 
who attacks it to show that there has 
been a clear transgression of the con- 
stitutional principles; 

(c) that it must be presumed that the 
Legislature understands and correctly 
appreciates the need of its own people, 
that its laws are directed to problems 
made manifest by experience and that 
its discriminations are based on adequate 
grounds; 

(a) that the Legislature is free to 
recognize decrees of harm and may con- 
fine its restrictions to those cases where 
the need is deemed to be the clearest; 

(e) that in order to sustain the pre- 
sumption of constitutionality the Court 
may take into consideration matters of 
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common knowledge, matters of common 
report, the history of the times and may 
assume every state of facts which can 
be conceived existing at the time of legis- 
lation; and 

(£) that while good faith and know- 
ledge of the existing conditions on the 
part of a Legislature are to be presumed, 
if there is nothing on the face of the 
law or the surrounding circumstances 
brought to the notice of the Court on 
which the classification may reasonably 
be regarded as based, the presumption 
of constitutionality cannot be carried to 
the extent of always holding that there 
must be some undisclosed and unknown 
reasons for subjecting certain individuals 
or corporations to hostile or discriminat- 
ing legislation. The above principles 
will have to be constantly borne in mind 
by the Court when it is called upon to 
adjudge the constitutionality of any 
particular law attacked as discriminatory 
and violative of the equal protection of 
the laws.” 

122. Classification due to histori- 
cal reasons has been recognized as a pro- 
per basis of classification under Art. 14 
of the Constitution (Lachhman Dass v. 
State of Punjab, AIR 1963 SC 222), 

123. Classification under Art. 14 
of the Constitution need not be scientifi- 
cally perfect or logically complete, and 
a phased application of the laws on the 
basis of zonal, territorial or geographical 
classification does not exhibit any vice 
of discrimination (Palley Singh v. State 
of Uttar Pradesh, AIR 1967 All 341). 


124. As observed in Sakhawat Ali 
v, State of Orisssa, AIR 1955 SC 166. 

M oeopi iras legislation enacted for the 
achievement of a particular object or 
purpose need not be all embracing. It 
is for the Legislature to determine what 
categories it would embrace within the 
scope of legislation and merely because 
certain categories which would stand on 
the same footing as those which are 
covered by the legislation are left out 
would not render legislation which has 
been enacted in any manner discrimina- 
tory and violative of the fundamental 
right guaranteed by Article 14 of the 
Constitution”. 


125. A similar view was expressed 
in Kangshari Haldar v. State of West 
Bengal, AIR 1960 SC 457. 


“The result of those decisions appears 
to be this. In considering the validity 
of the impugned statute on the ground 
that it violates Article 14 it would first 
be necessary to ascertain the policy 
underlying the statute and the object in- 
tended to be achieved by it. In this pro- 
cess the preamble to the Act and its 
material provisions can and must be con- 
sidered. Having thus ascertained the 
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policy and object of the Act the Court 
should apply the dual test in examining 
its validity: Is the classification rational 
and based on intelligible differentia; and, 
has the basis of differentiation any 
rational nexus with its avowed policy and 
object? If both these tests are satisfied 
the statute must be held to be valid; and 
in such a case the consideration as to 
whether the same result could not have 
been better achieved by adopting a dif- 
ferent classification would be foreign to 
the scope of the judicial enquiry.” 

126. The Statement of Objects 
and Reasons of the Principal Act has 
already been reported above, The State- 
ment of Objects and Reasons while in- 
troducing The Uttar Pradesh High Court 
(Abolition of Letters Patent Appeals) 
(Amendment) Bill, 1972 is as below :— 


“With a view to reducing in con- 
venience and expense to litigants and 
delay in the final disposal of cases 
caused by multiplicity of appeals the 
U. P. High Court (Abolition of Let- 
ters Patent Appeals) Act, 1962, was pass- 


ed abolishing appeals to the High Court - 


from decisions of,a single Judge of that 
Court in the exercise of appellate juris- 
diction in respect of decrees and orders 
made by subordinate Civil Courts. 

It has been felt that cases decided 
by the Board of Revenue under the U, P. 
Land Revenue Act, 1901, or the U, P. 
Tenancy Act, 1939. or the U., P, Zamin- 
dari Abolition and Land Reforms Act, 
1950. or by the Director of Consolidation 
under the U. P. Consolidation of Hold- 
ings Act, 1953, should be treated simi- 
larly, inasmuch as the parties concerned 
have had the benefit of going through a 
hierarchy of Revenue Courts or consoli- 
dation authorities. It is, therefore, pro- 
per to abolish appeals to the High Court 
from decisions of a single Judge of that 
Court in the exercise of jurisdiction con- 
ferred by Articles 226 and 227 of the 
Constitution in respect of such cases. 
With this view it is proposed to amend 
the Uttar Pradesh High Court (Abolition 
of Letters Patent Appeals) Act. 1962.” 

127. Considering that the object 
and reasons have been given in sufficient 
detail, no importance need be attached 
to the fact that the heading of the enact- 
ment refers td ‘Abolition of Letters 
Patent Appeals’ which is not within the 
competence of the State Legislature. 
Where an appeal lies to the High Court, 
the appeal being a continuation of the 
proceeding under the Act. heirarchy of 
Courts is a material factor for classifi- 
cation; but not where the orders of the 
revenue Courts or of the consolidation 
authorities are challenged on a petition 
under Article 226. The proceeding under 
Article 226 is a new one not in continua- 
tion of the proceeding taken under the 


a 
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Act. Consequently, the matter of hei- 
rarchy of revenue Courts or of consoli- 
dation authorities loses importance. The 
underlying object of the enactment, how- 
ever, remains “reducing inconvenience 
and expense to litigants and delay in the 
final disposal of cases.” 


Expeditious disposal of a class of 
cases ‘or speedier trial of offences has 
been recognized as a basis of classifica~ 
tion not amounting to discrimination. 
(Asgarali Nazarali v. State of Bombay, 
AIR 1957 SC 503). Classification based on 
speedier trial of offences can be struck 
down only when the action is mala fide 
or it-is a colourable piece of legislation: 
AIR 1960 SC 457. It is usually struck 
down only when the enactment does not 
lay down amy guiding principles, or un- 
restricted and unguided discretion 


as 


amounting to an arbitrary power, is con- - 


ferred on the executive, to act or not to 
act under the enactment, that is, to seek 
remedy under the general law or under 
the special law at his sweet will (State 
of West Bengal v. Anwar Ali Sarkar, AIR 
1952 SC 75; Lachmandas Kewalram vV. 
State of Bombay. AIR 1952 SC 235; In- 
der Singh v. State of Rajasthan, 1957 
SCR 605 = (AIR 1957 SC 510) and Nora 
thern India Caterers (Pvt.) Ltd. v. State 
of Punjab, AIR 1957 SC 1581). 


128. In the instant case the law 
applies equally to all the persons placed 
in the same group, in the case of the prin- 
cipal Act, to all the Second. Appeals pre~ 
ferred before the High Court, and in the 
case of the Amending Ordinance and the 
Amending Act, to all proceedings under 
Article 226 of the Constitution taken in 
eases arising out of the Tenancy Laws 
ve ‘the U. P. Consolidation of Holdings 

ct. 


129. The validity of the U.-P. Con- 
solidation of Holdings Act was upheld in 
Attar Singh v. State of U. P., AIR 1959 
SC 564 and on similar grounds placing 
Writ Petitions arising out of the pro- 
ceedings under the U. P. Consolidation 
of Holdings Act cannot be deemed to 
be violative of the provisions of Art, 14 
of the Constitution. 


130. On the basis of the past his- 
tory. laws of tenancy being placed in a 
distinct group, separate from other liti- 
gation, the present classification treating 
revenue litigation and proceedings under 
the U. P. Consolidation of Holdings Act 
can be regarded as a good basis of classi- 
fication. Further for reasons already in- 
dicated above. expeditious close of conso- 
lidation operations and early adjudica- 
tion of revenue disputes is. in the exist- 
ing conditions, for the benefits of agri- 
culturists as a whole and for mainten- 
ance of law and order in the rural areas. 
We are, therefore, of opinion that placing 
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the cases, though initiated before the 
High Court under Article 226 of the Con- 
stitution, under the U. P. Consolidation 
of Holdings Act and the Tenancy Laws, 
cannot be said to be unreasonable (sic). 
It is also connected with the nexus, 
namely, the speedier trial of cases to 
cause the minimum inconvenience to the 
litigants. Both the tests which the clas- 
sification must fulfil before it can be con- 
sidered reasonable, not in violation of 
Article 14, are thus fulfilled. 


131. The contention that there 
can be no classification of petitions under 
Article 226 of the Constitution and they 
must all be placed in the same group has 
already been commented upon above. 
Classification of cases is dependent upon 
the subject-matter, and not necessarily 
on the exercise of power. It is, there- 
fore. open to classify Writ Petitions in 
groups depending upon the subject- 
matter, i.e. the enactments under which 
the order challenged in the proceeding 
under Article 226 was passed, 


132. The second point raised is 
that the Judge deciding a Writ Petition 
is the same irrespective of whether the 
petition under Article 226 relates to a 
proceeding arising out of Tenancy .Laws, 
U. P. Consolidation of Holdings Act, or 
the civil laws. or under some special 
enactment; and if he is not likely to 
commit an error in Writ Petitions cover- 
ed by the first category of enactments, 
he would not commit an error in respect 
of others. The suggestion made is that 
in respect of proceedings under Art. 226, 
there can be no Classification. If the 
classification can be justified on the basis 
of subject-matter, and on the ground 
that certain classes of cases meed an early 
final adjudication, such class of cases can 
be placed in a separate group even though 
in all the cases, whether falling in this 
group or otherwise, the mode of exercise 
of power is the same.~ 


133. The next point contended is 
that the enactments in question were not 
meant to reduce the inconvenience of 
the litigants, but to reduce the work 
coming up before the High Court. and 
that professing consideration and love for 
the litigants was for show and can be 
regarded as mala fide, In this connec- 
tion our attention was drawn to the fact 
that court-fee, all the more. on a peti- 
tion under Article 226 has been raised 
mot once, but many times, and with the 
abolition of civil revisions more writ 
petitions under Articles 226 and 227 of 
the Constitution shall be preferred and 
the litigant public shall be put to in- 
convenience and expenses in the form 
of court-fee and other expenses. 

The suggestion made is that laws 
are being enacted to draw more revenue 
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by compelling the litigant public to re- 
sort to litigation where more court-fee 
is payable. The object of an enactment 
like the Court-Fees Act is not to be con- 
fused with the object of another enact- 
ment. In case there is no Letters Patent 
Appeal against the order of a Single 
Judge, the litigation in so far as the 
High Court is concerned, is curtailed 
considering that if an aggrieved party 
wishes to challenge the order of the Sin- 
gle Judge, the only remedy open to him 
is to seek remedy under. Article 132, 
133 or 136 of the Constitution; but if 
the Letters Patent Appeal is maintain- 
able, it shall ordinarily be necessary for 
him first of all to prefer a Letters Patent 
Appeal before moving the Supreme 
Court. There can, therefore, be no dis- 
pute in that by abolition of Letters 
Patent Appeals the litigation shall be 
shortened and the public would be saved 
the inconvenience and expenses of an ad- 


ditional proceeding before the High 
Court. r 
134. It is next contended that in 


the case of the Board of Revenue. one 
can say that there is a decision of an ex- 
perienced Revenue Court and, therefore, 
one proceeding before the High Court is 
sufficient; but the same view cannot be 
adopted in respect of consolidation au- 
thorities who are not so experienced. It 
was also brought to our notice that ihe 
order of the District Judge passed under 
special enactments can be challenged be- 
fore the High Court the second time 
under a Letters Patent Appeal. but that 
shall not be possible in respect of the 
consolidation authorities. This conten- 
tion can be repelled on the simple ground 
that in the interest of agriculturists as a 
whole the grouping of proceedings under 
the U. P. Consolidation of Holdings Act 
and the special remedy provided there- 
under have not been regarded to be in 
violation of Article 14. 


135. Our attention was drawn to 
certain omissions in the Amending Ordin- 
ance and the Amending Act; firstly, that 
these enactments do not cover proceed- 
ings arising from The Kumaun Nayabad 
and Waste Lands Act, 1948: and second- 
ly. that there shall be no Letters Patent 
Appeal where the matter has reached the 
Board of Revenue or the Director of 
Consolidation, and not where the orders 
of the Courts or authorities subordinate 
to the above are challenged in a proceed- 
ing under Article 226. These omissions 
are casual and do not appear to be in- 
tentional. In our opinion. they cannot 
amount to hostile discrimination. The 
orders of Assistant Collector and Addi- 
‘tional Commissioner, in revenue litiga- 
tion. and of Settlement Officer (Consoli- 
dation) and the Consolidation Officer in 
the other category, are invariably not 
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challenged before the High Court with- 
out the party having moved the Board 
of Revenue and the Director of Consoli- 
dation, as the case may be. Cases in 
which a petition under Article 226 is 
moved without seeking remedy before 
the Board of Revenue or the Director 
of Consolidation are very few and even 
if there is Letters Patent Avpeal in such 
cases, the object of the enactment shall 
not be frustrated. However, this is a 
matter which deserves consideration of 
the Legislature so that the provision may 
apply to all similar cases. 


136. The validity of the Amend- 
ing Ordinance is also challenged on the 
ground that no reasonable ground exist- 
ed for the Governor to be satisfied that 
circumstances did exist which rendered 
necessary for him to take immediate 
action and to promulgate the Ordinance, 
when the Vidhan Sabha was to meet 
after a few weeks. Our attention was 
drawn to the fact that the Uttar Pra- 
desh High Court (Abolition of Letters 
Patent Appeals) (Amendment) Bill, 1972 
was published in the U. P. Gazette Ex- 
traordinary after introduction in the 
Vidhan Sabha on 21-7-1972, and the Am- 
ending Act was passed in August 1972. 
The satisfaction of the Governor is not 
ordinarily justiciable. It is possible that 
the Governor considered it necessary to 
promulgate the Ordinance in the inte- 
rest- of the litigant public as the High 
Court was re-opening after the Vaca- 
tions on 3-7-1972, and if immediate action 
was not taken, the litigant public may 
unnecessarily take steps for preferring 
Letters Patent Appeal. The present is 
not a case where the action of the Gov- 
ernor can rightly be challenged before 
the High Court. 


137. In the end, it may be men- 
tioned that because the Amending Ordin- 
ance and the Amending Act fall in 
Entry 18 read with Entry 65 of State 
List II, the matter was within the ex- 
clusive competence of the State Legisla- 
ture and the assent of the President was 
not necessary. The assent of the Presi- 
dent would have been necessary only if 
the subject-matter fell in the Concurrent 
List III as was necessary in the case of 
the Principal Act. 

138, To sum up. the subject- 
matter of Special Appeals (Letters Patent 
Appeals) to the same High Court against 
the decision of a Single Judge of the 
High Court is covered by the expression 
“constitution and organization” and falls 
in Entry 78 of Union List I. This matter 
does not fall within the competence of 
the State Legislature. The State Legis- 
lature has, however, the power to ef- 
fectively legislate on matters enume- 
rated in the State List II and with the 
assent of the President, in Concurrent 
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List III of the Seventh Schedule of the 
Constitution of India; and for effective 
legislation, where the pith and substance 
of the enactment falls within the com- 
petence of the State Legislature, it can 
incidentally trench upon a matter which 
may otherwise be within the exclusive 
competence of another legislature. The 
Uttar Pradesh High Court (Abolition off 
Letters Patent Appeals) (Amendment) 
Ordinance, 1972 and the Uttar Pradesh 
High Court (Abolition of Letters Patent 
Appeals) (Amendment), Act, 1972. are, 
technically speaking on a matter which 
is within the exclusive competence of 
the Parliament in that they touch a ques- 
tion of “constitution and organization” 
of the High Court; but since such a provi- 
sion was necessary for effective legisla- 
tion on “Land”, it does not amount to 
colourable piece of legislation. Consi- 
dering that the pith and substance of 
the legislation is within the competence 
of the State Legislature. both the Am-) 
ending Ordinance and the Amending Act 
n not ultra vires of the State Legisla- 
ure. 


The provisions thereof are not dis- 
criminatory and do not violate Article 14 
of the Constitution. The Amending 
Ordinance cannot, even otherwise, be 
successfully challenged. Both Uttar Pra- 
desh High Court (Abolition of Letters 
Patent Appeals) (Amendment), Ordin- 
ance, 1972 and Uttar Pradesh High Court 
(Abolition of Letters Patent Appeals) 
(Amendment) Act, 1972 are valid enact- 
ments, duly enacted by the State Legis- 
lature. Therefore, no Special Appeal is 
maintainable against the order of the 
Single Judge passed in a proceeding 
under Article 226 of the Constitution of 
India, to the extent it is prohibited under 
these enactments: 


139. Our answer to the reference, 
therefore, is that the present Special 
Appeals are not maintainable, 


A. K. KIRTY, J.:— 140. The ques- 
tion which this Bench has to decide is: 
Whether Section 4 inserted in the Uttar 
Pradesh High Court (Abolition of Let- 
ters Patent Appeals) Act, 1962 (U. P. Act 
XIV of 1962) by U. P. Ordinance 12 of 
1972 in the first instance and subse- 
quently, by U. P. Act 32 of 1972 is a 
valid piece of legislation? 


141, The maintainability of the 
instant appeals under Chapter VIII, Rule 
5 of Rules of this Court and all other 
like appeals which have been filed on 
or after 3-7-1972 or which may hereafter 
be sought to be filed depends on the an- 
swer to the above question. The validity 
and constitutionality of the impugned 
Ordinance No. 12 of 1972, the follow-up 
Act No. 33 of 1972, and the newly in- 
serted Section 4 referred to above have 
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been challenged on grounds which . fall 
under two heads,— (1) infringement of 
Article 14 of the Constitution; and (2) 
legislative incompetence of the State Le- 
gislature, Uttar Pradesh. 


142. In support of the above-not- 
ed contentions many and varied submis- 
sions have been made by the learned 
counsel] for the appellants, and several 
other learned Advocates as well who 
appeared im response to notices issued 
to the High Court Bar Association, Alla- 
habad and the Oudh Bar Association, 
Lucknow. In the first instance, argu- 
ments were advanced in support of the 
first contention and thereafter, very ela- 
borate and searching submissions were 
made in regard to the second contention. 
It may be mentioned here that Sri Har- 
gun Saran Lal Srivastava, representing 
the Oudh Bar Association, appeared 
when hearing was going on under the 
first head and also made some submis- 
sions in support of the contention. He 
further stated categorically before us 
that he fully supported the second con- 
tention as well. Thus, the stand taken 
by the Bar Association is identical. The 
learned Advocate-General has urged in 
reply that the impugned provisions of 
law do not suffer from any infirmity and 
are valid. 


143. In the opinion of my learned 
brother D. S. Mathur, J. whose judgment 
I have had the privilege and advantage 
of reading, the impugned provisions are 
valid and neither of the two grounds of 
attack is legally tenable, As far as the 
first ground of attack is concermed, I 
agree that it is not well sustained; but 
I am unable to agree with his opinion 
that the State Legislature was legally 
competent to make the impugned provi- 
sions of law. In my view. the provision 
in question, viz. Section 4 as inserted in 
U. P. Act XIV of 1962 by U. P. Ordi- 
nance No. 12 of 1972 and U. P, Act No. 
33 of 1972, is void, being ultra vires 
the legislative competence of the State 
Legislature. I would, therefore, disagree- 
ing with my brother Mathur, J. answer 
the question in the negative. 

144, Since I agree with the opi- 
nion of Mathur, J. that Section 4 is not 
violative of Article 14 of the Constitu- 
tion, I do not consider it necessary to 
deal with the point separately or any 
further. I will deal with the second head 
of attack noted above, as, indeed, I must. 


145. For’ a better appreciation 
and understanding of the controversy, a 
bare and minimal historical outline of 
the evolution of the present system of 
judicial administration in India needs to 
be given. The outline which I proceed 
to give is based on Herbert Cowell’s 
“The History and Constitution of the 
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Courts and Legislative Authorities in 
India” (1872) and E. J. Trevelyan’s 
"Constitution and ‘Jurisdiction of Civil 
Courts in British India’, (1923 Edn.) 
The Englishmen came to this country as 
traders but ultimately became its rulers. 
Under a Charter granted by Queen 
Elizabeth in 1600, their first trading 
company (London East India Company) 
was incorporated. In 1698 under the au- 
thority of an Act of the British Parlia- 
ment another company (English East 
India Company) was incorporated by a 
separate Charter. Ten years later these 
companies were united forming, under. 
another Charter, a single company called 
the United Company. which subsequent- 
ly came to be known as the East India 
Company, Between 1600 and 1698, the 
British Crown granted to the Companies 
certain legislative and judicial authority 
primarily intended to be exercised over 
their English servants. The Charter of 
Charles II granted in 1683 declared that 
a Court of Judicature should be esta- 
blished at such places as the Company 
might appoint. -In 1726, on the represen- 
tation made by the Company. George J 
by Letters Patent established Mayor’s 
Courts at Madras, Bombay and Calcutta. 
They were declared to be Courts of 
Record and were empowered to try, 
hear, and determine all civil suits. ac- 
tions, and pleas between party and 
party. All the existing courts, whatever 
they may have been were superseded. 


By virtue of the same Letters Pa- 
tent each local Government consisting 
of a Governor and Council was consti- 
tuted a Government Court of Record to 
which appeals from the decisions of tke 
Mayor’s Court lay in all causes; and in 
causes involving 1000 pagodas (a Madras 
coin equivalent to eight shillings of 
English money) and above an appeal lay 
to the King in Council from the decision 
of the Government Court, The Mayor’s 
Courts were empowered to grant pro- 
bates of wills and administration to the 
effects of intestates. The Government 
Courts were further constituted Courts 
of Oyer and Terminer, and were autho- 
rised and required to hold quarter Ses- 
sions for the trial of all offences excent 
high treason. This Charter was supersed- 
ed by the Charter granted in 1753 which 
re-established the Mayors Courts at 
Madras, Bombay, and Calcutta with 
some amendments and also established 
Courts of Requests at those places for 
the determination of suits “where the 
debt, duty or matter in dispute should 
mot exceed five pagodas”, Both the 
Courts were made subject to a control 
on the part of Court of Directors. who 
were authorised by the Letters Patent 
to make “bye-laws,, rules. and Ordinan- 
ces for the good Government and regu- 
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lation of the several Courts of Judica- 
ture established in India.” The jurisdic- 
tion exercisable by these Courts in civil 
matters were confined, for all practical 
purposes, to non-Indians. 


These Courts continued to function 
for several decades. By 1773 the Com- 
pany assumed and exercised over large 
territories in India the position of prac- 
tical and independent sovereignty, pri- 
marily, however, with the object of de- 
riving maximum benefit and advantage 
for themselves in utter disregard of 
the norms of a civilised Government 
.and its duties to the subject. This led to 
gross maladministration, chaos and ty- 
ranny, Reports about the happenings 
in India reached England, arousing 
strong public feelings and resentment. 
A committee of Secrecy of the House of 
Commons was appointed in 1772 which 
submitted its report in 1773. Accordingly 
the British Parliament passed in 1773 an 
Act, known as the Regulating Act (13 
George III, Chapter 63) for establishing 
certain Regulations “for the better 
management of the affairs of the East 
India Company”, It inter alia dealt with 
the constitution of the Governor-Gene- 
rals Council and, with reference to the 
Charter which established the Mayor’s 
Courts, recited: “which said Charter 
does not sufficiently provide for the ad- 
ministration of justice im such manner 
as the state and condition of the Com- 
` pany’s Presidency of Fort William in 
Bengal do and must require”. The Act 
also established the Supreme Court 
which was made a King’s Court, the 
Judges being appointed by the Crown. 
In pursuance of this Act, the Supreme 
Court of Calcutta was established by a 
Royal Charter dated March 26, 1774. 
Prior to the establishment of the Sup- 
reme Court, under a plan proposed by 
Warren Hastings in 1772, Mofussil De- 
wani Adalats or Provincial Courts of 
Civil Justice were established in each 
district, 

These courts took cognizance of all 
disputes, real or personal, all causes of 
inheritance. marriage and caste and all 
claims of debt. disputed accounts, con- 
tracts and demands of rent. Questions 
of succession to Zamindari and _ taluq- 
dari property were reserved for the de- 
cision of the Governor in Council. Simi- 
larly a Foujdari Adalat was established 
in each district. The Faujdari Adalats 
were placed under the control of a Sadar 
Nizamat Adalat whose duty was “to re- 
vise all the proceedings of the Fauijdari 
Adalats: and in capital cases. by signify- 
ing their approbation and disapproba~ 
tion thereof. with their reasons at large, 
to prepare the sentence for the warrant 
of the Nazim.” A Sadar Dewani Adalat 
was also established, exercising appellate 
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civil jurisdiction over Mofussil courts in 
cases where the disputed amount ex- 
ceeded Rs, 500/-. The Supreme Court of 
Calcutta during the first seven years or 
so of its existence functioned and exercis- 
ed its very wide and largely undefined 
powers and authority in such caprici- 
ous and. mot unoften, despotic manner 
as to bring about disorder and chaotie 
conditions in the administration of the 
territories under the Company. To re- 
medy the evils the British Parliament 
passed an Act in 1781 by which the 
powers of the Supreme Court were di- 
minished and the civil and criminal 
Provincial Courts (Sadar Adalats) were 
recognized and were deemed to be 
Courts of Record whose judgments were 
to be final and conclusive subject to 
appeal to the Crown in civil suits only. 
of the value of £5,000 or more. The 
Governor-General in Council was vest- 
ed with authority and power to frame 
Regulations for Provincial Courts and 
Provincial Councils, subject to Crown’s 
control. 


After this and until their abolition 
in 1862, the Supreme Courts at Calcutta, 
Madras and Bombay earned reputation 
and respect as great judicial institutions. 
Under the Act of 1781 a large body of 
Regulations continued to be passed for 
about half a century. The various exist 
ing Courts also comtinued to function. 
Ultimately in 1858, the British Crown 
took over and assumed the exclusive 
power and responsibility of governance 
and administration of the entire terri- 
tories acquired by and in possession of 
the East India Company and an Act in 
that behalf called the ‘Government of 
India Act, 1858 (21 and 20 Victoria 
Chapter 106) was passed by the British 
Parliament. This Act did not, however, 
contain any provision in regard to judi- 
cial administration. In 1861 the British 
Parliament passed the Indian High 
Courts or the Charter Act, 1861 (24 and’ 
25 Victoria Chapter 104) for establishing 
High Courts of Judicature in India. The 
existing courts of Justice in British 
India then consisted of the Supreme 
Courts at Calcutta, Madras and Bombay, 
the Sadar Dewani Adalats and the Sadar 
Nizamat Adalats in Bengal, Madras, 
Bombay and the North-Western Provin- 
ces; the Provincial (District) Civil and 
Criminal Courts; the Courts of Small 
Causes in the Presidency Towns and in 
the Provinces: the Courts of Magistrates 
in the Presidency towns. The Courts of 
Small Causes in the Presidency Town 
were established in 1850 and the Courts 
of Requests, whose pecuniary jurisdiction 
had meanwhile been raised to Rs. 400/- 
were abolished. Within a few years there- 
after Provincial Small Cause Courts 
were established. : 
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146. From the historical outline 
of the establishment of Courts in the 
territories of India from 1600 to 1861 
given above, it will be seen that 
superior Courts at any rate were creat- 
ed or sanctioned by or under the autho- 
rity of laws made by the British Par- 
liament or under charters granted by 
the Crown. The Regulating Act of 1773 
defined the extent of the _ legislative 
authority of the Governor-General in 
Council, and placed it umder the super- 
vision and subject to the veto of the 
Supreme Court. In 1781 the British Par- 
liament by another Act empowered the 
Governor-General in Council to frame 
Regulations for the Provincial Courts 
without reference to the Supreme Court. 
Under the Act of 1781 the Governor- 
General in Council or some committee 
appointed thereby was empowered as a 
Court of Record to determine on appeals 
or references from the country or Pro- 
vincial Courts in civil causes, Power to 
disallow or amend the Regulations was 
reserved to the Sovereign in Council. 
Subsequently by Acts of 1800 and 1807 
similar legislative powers were given to 
the Governor in Council of the Presi- 
dencies of Madras and Bombay to frame 
Regulations for the Provincial Courts in 
the said Presidencies. By an Act of 1813 
further legislative powers were granted 
to the Councils; and in pursuance of the 
powers referable to the Acts of 1772. 
1781, 1800, 1807 and 1813, the Councils 
enacted Laws and Regulations till 1834. 
In 1833 an Act (3 and 4 Will. C, 85) was 


passed “for the better government of 
Her Majesty’s Indian territories till 
April 30th, 1854,” which inter alia pro- 


vided that the Governor-General in 
Council shall have power to make Laws 
and Regulations for all Courts of Justice, 
whether established by Her Majesty’s 
Charters or otherwise. and the jurisdic- 
tion thereof. 


But these powers were not in any 
sense plenary and were subject to ap- 
proval and control of the British Par- 
liament. Under this Act no power was 
given to the Governor in Council of the 
different Presidencies to make laws. but 
they were empowered to propose to the 
Governor-General in Council drafts and 
projects of any Laws or Regulations 
which they respectively might think 
expedient This Act thus established one 
central legislative authority in place of 
the three Councils which existed. In 
182 24 and 25 Victoria C. 67) local 
legisleturee were re-established not to 
supersede but to work in harmony with 
and to a certain extent ‘n s:hordination 
to the legis'ative Council of the Viceroy, 
which had the power of meking Laws 
and Regulatiors for the w-le of India 
The High Courts Act. 1861 by Section 
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9 provided that the High Courts. shall 
have amd exercise the various jurisdic- 
tions and powers (mentioned in the sec- 
tion) “subject and without prejudice to 
the legislative powers in relation to the 
said matters of the Governor-General of 
India in Council’. This section and clau- 
ses 37 and 44 of the Letters Patent of 
the Calcutta, Madras and Bombay High 
Courts and corresponding clauses (28 and 
35) of the Allahabad High Court clearly 
showed that the Governors in Council 
or the local legislatures had no power 


‘to control or affect the jurisdiction or 


procedure of the High Courts. 


147. The Indian High Courts Act, 
1861 provided for the constitution of 
High Courts and the abolition of the 
Supreme Courts and the Sadar Courts. 
Under and in pursuance of the provisions 
of this Act, three High Courts were esta- 
blished at Calcutta, Bombay and Madras 
for the Presidencies of Bengal, Bombay 
and Madras by Letters Patent. The High 
Court of Judicature for Bengal was esta- 
blished in the first instance by Letters 
Patent, dated May 14. 1862. transmitted 
by the Secretary of State for India to 
the Governor-General of India in Coun- 
cil with his despatch of the same date. 
In paragraph 7 of the ‘despatch’ it was 
mentioned with reference to Section 17 
of the High Courts Act, 1861 that “this 
provision was inserted in the Act, main- 
ly with the view of enabling Her Ma- 
jesty’s Government to avail themselves 
of the advice and assistance of the Judges 
of the Court in “framing the more 
perfect Charter by which the jurisdic- 
tion and the authority of the Court is 
to be permanently fixed.” In paragraph 


22 of the ‘despatch’ it was mentioned: 


“Clauses 14 and 15 (of the Letters 
Patent) give effect to the recommenda- 
tion of the Law Commissioners that the 
High Court shall have all the appellate 
jurisdiction which is now exercised by 
the Sudder Dewani.Adawlut. and a new 
appellate jurisdiction in civil cases. from 
the Courts of original jurisdiction con~- 
sii‘uted by one or more of its own 
Judres except that in the cese of a 
dec'sion which has been pessed by a 
majority of the full number of the Judges 
of the Court, the appeal shall to Her 
Maiesty in Council.” 




















In naragraph 39 of the document the 
Secretary of State inter alia observed: 
“I trust that the Letters Petent taken 
in connection with the Act for establish- 
ing the Court. will be found to contain 
everything requisite for enabling the 
Court to_proceed at once to the discharge 
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of its important duties. It is possible that 
omissions may be discovered by the legal 
autnorities in India, which may impede 
the proper action of the Courts, and 
should the Judges represent to you that 
such is the case you will take immediate 
steps for supplying what is wanting by 
such legislative measures as you may 
consider most expedient for remedying 
the defects brought under your consi- 
deration.” 


148. The Letters Patent of 1862 
was revoked and replaced by Letters 
Patent dated 28th December 1866 for the 
High Court of Calcutta. The Letters Pa- 
tent for the High Courts of Madras and 
Bombay were mutatis mutandis in al- 
most the same terms. In the circumstan- 
ces mentioned above. it may be reason- 
ably inferred that by the time the Let- 
ters Patent dated 28th December, 1863 
were framed and granted a firm decision 
was taken as to the jurisdiction and 
authority of the High Courts to be per- 
mamently fixed. Clause 15 of the 1865 
Letters Patent inter alia provided that 
an appeal shall lie to the High Court 
from the judgment of one Judge of the 
High Court or one Judge of a Division 
Court not being an order made in the 
exercise of revisional jurisdiction and 
not being a sentence or order passed or 
made in the exericse of the power of 
superintendence, or in the exercise of 
crimina] jurisdiction. The Letters Patent 
dated March 17, 1866 by which the High 
Court for North-Western Provinces. ie., 
the Allahabad High Court was establish- 
ed contained an identical clause, being 
elause 10. 


149. The High Courts in the three 
Presidencies and the High Courts in the 
North-Western Provinces were erected 
and established under and in pursuance 
of the provisions of Sections 1 and 16 


respectively of the High Courts Act. 
1861 by separate Letters Patent, as al- 
ready mentioned. These sections em- 


powered the Crown “to erect and esta- 
blish” High Courts of Judicature which 
were to have and exercise. by virtue of 
Section 9 all such Civil. Criminal. Ad- 
miralty. and Vice-Admiralty, Testamen- 








tary, Intestate and Matrimonial Juris- 
diction original and appellate and all 
such powers and authority for, and in 


relation fo, the administration of justice 
in the territory for which they were 
established as might be granted and di- 
rected in the Letters Patent: but the 
High Courts were to have and exercise 
jurisdiction, powers and authoritv save 
as otherwise provided by the Letters 
Patent and subject and without vreiudice 
to the legislative powers in relation to 
the matters (earlier mentioned in the 
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section), of the Governor-General of 
India in Council. . i 

159. Of the several meanings of 
the expression “to erect” in the Shorter 
Oxford English Dictionary (3rd Edition), 
the following can reasonably be accepted, 
in the context and the historical back- 
ground in which it occurs in Seetions 1 
and 16 of the High Courts Act, 1861, to 
be the sense in which it was used:— 

3. “To set up or found (an office, 
institution etc.’’) 

And the expression “to establish” in the 
sense:— 

2. “To institute or 
nently”, 

These two expressions read together 
were comprehensive enough to include 
everything needed to create and found 
permanent judicial institutions— Courts 
of justice and law to be called High 
Courts of Judicature charged with all 
and the various duties, functions and 
assignments and invested with all the 
jurisdictions, powers and authority need- 
ed for the due and efficient discharge 
of the judicial duties. functions and as- 
signments. The manifest intention be- 
hind and the definite purpose of the Act 
was to establish High Courts by Char- 
ters containing (to quote and words of 
the Secretary of State in the Despatch 
dated May 14, 1853) “everything requi- 
site for enabling the Courts to proceed 
at once to the discharge of its important 
duties”, and permanently fixing the juris- 
diction amd authority of the said Courts. 

151. The High Courts Act, 1861 
and the Letters Patent erecting and esta- 
blishing the four High Courts, between 
them evolved, sanctioned and implement- 
ed a definite scheme in regard to the 
basic pattern and organic structure of 
the judicial institution designated as 
High Courts of Judicature. An essential 
part of this scheme was that judgments. 
other than those which were excepted. 
passed by one Judge of the High Court 
would be amenable to appeal to the High 
Court. and Cl, 15 of the Letters Patent 
of the Calcutta, Bombay and Mad- 
ras High Courts and Clause 10 of the 
Allahabad High Court formed integral 
part of the very structure of the High 
Courts as so erected and established 
Courts of law are not and cannot be of 
spontaneous origin. They must be and 
are erected and established by or under 
legislative measures or by or under the 
orders of a Sovereign possessing all the 
powers of the State. 


ordain perma- 


But Courts whenever erected and 
constituted must necessarily be vested 
with and possess all such jurisdiction 


and powers as are essentially needed to 
enable them to carry out the very pur- 
pose or purposes for which they are 
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created and constituted, There may be 
Courts invested with general original 
jurisdiction to try all suits of a civil 
nature, e. g. Munsif’s Courts, Civil 
Judges’ Courts, District Courts. It will 
be for the legislature to decide whe- 
ther the judgments, decree or orders 
passed by such courts will be ap- 
pellate or revisable or not and to 
make provisions accordingly. It will 
be again for the legislature to lay down 
what will be the territorial and pecu- 
niary limits of the exercise of such juris- 
diction by these Courts, whether origi- 
nal, appellate or revisional, There may 
be Courts of special and exclusive juris- 
diction e.g. Small Cause Courts. The 
same Court may be invested with origi- 
nal, appellate and revisional jurisdiction 
to be exercised under and in accordance 
with the provisions of law conferring 
such jurisdiction and regulating the exer- 
cise and the manner of exercise of such 
jurisdiction. I may here appropriately and 
usefully refer to the provisions of the 
Bengal, Agra and Assam Civil Courts 
Act (XII of 1887). the Code of Civil Pro- 
cedure (V of 1908) and the Provincial 
Small Cause Courts Act (IX of 1887). 


But these Acts do not lay down or 
specify what laws are to be administer- 
ed by any of such Courts, except that 
by Section 37 (1) of Act XII of 1887 it 
is provided that questions regarding suc- 
cession inheritance etc, shall be decided 
according to the rules of the Mohame- 
dan Law or the Hindu Law as the case 
may be and by Section 37 (2) that in 
cases not provided for by sub-section (1) 
or by any other law for the time being 
in force, according to justice, equity and 
good conscience. I am not aware of any 
Statute which does so. One may. there- 
fore, legitimately ask wherefrom do 
these courts get jurisdiction to apply and 
administer various laws embodied in 
numerous statutes dealing with civil 
rights, duties and obligations. Some sta- 
tutes no doubt contain some provisions 
regarding powers exercisable by courts 
in respects of particular matter or mat- 
ters, e.g. Section 23 of the Contract Act; 
but generally speaking jurisdiction and 
powers are not conferred on Courts by 
individual statutes in respect of the mat- 
ters forming the subject-matter or sub- 
ject-matters of the statutes, This is not 
necessary either because every duly con- 
stituted Court possess such basic juris- 
diction and powers. either by virtue of 
the existing provisions of law or by vir- 
tue of its being so constituted. as are 
necessary to enable it to function and 
to discharge its ordained judicial duties. 
That this is so is also the opinion of my 
learned brother. He has given his rea- 
sons and also referred to and relied on 
several judicial pronouncements and 
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rulings. No useful purpose can be serv- 
ed. to my mind. by recapitulating the 
same or adding to the number of rulings. 

152. Subsequent to the coming in- 
to force of the Government of India 
Act, 1915 and prior to the enforcement 
of the Government of India Act, 1935, 
the Patna High Court was established by 
Letters Patent dated Feb. 9, 1916, the 
Lahore High Court by Letters Patent 
dated March 21, 1919 and the Nagpur 
High Court by Letters Patent dated 
January 2, 1936. Incidentally. it may be 
mentioned that the Rangoon High Court 
was also established by Letters Patent 
dated November’ 11, 1922. The Letters 
Patent of these High Courts also con- 
tained a clause corresponding to clause 
10 of the Allahabad High Court. Clause 
15 of the Calcutta, Bombay and Madras 
High Courts Letters Patent and the cor- 
responding clauses of the Letters Patent 
of the other then existing High Courts, 
as already noted, were amended in 1928 
by Letters Patent which also amended 
clause 36 of the Charter of the first 
named High Courts and the correspond- 
ing clause of the Charter of other High 
Courts. The Letters Patent of the Nag- 
pur High Court contained the amended 
clause, The effect of the amendment was 
to exclude the right of appeal from a 
judgment passed by a Single Judge in 
a second appeal unless the Judge con- 
cerned granted a certificate that the case 
was a fit one for appeal; and to exclude 
the right of appeal when the Judges of 
a Division Bench were equally divided 
in opinion but provision was made for 
reference of the point of difference to 
one or more of the other Judges for 
decision. There could be mo legally valid 
objection to the amendments and none, 
to my knowledge was raised. 


153. A careful reading of clause 
10 of the Letters Patent of the Allahabad 
High Court in its original form will 
show that by that-.clause a comprehen- 
Sive right of appeal from the judgment 
passed by a Single Judge (except the 
excluded judgments) was provided for 
irrespective of the question whether the 
judgment was passed in exercise of ap- 
pellate jurisdiction or in exercise of 
extraordinary original jurisdiction. Men- 
tion may be made here that unlike the 
Calcutta High Court and certain other 
High Courts, the Allahabad High Court 
was not invested with any ordinary ori- 
ginal jurisdiction. By the amendment 
made in 1928 the comprehensive provi- 
sion in regard to appeals from the judg- 
ments of Single Judges was split up into 
two categories. Under one category fell 
judgments passed by Single Judges in 
second appeals. In respect of the appeals 
falling under this category a bar was 
imposed to the effect that an appeal 
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would lie only if the case was certified 
to be a fit ome for appeal by the Single 
Judge concerned, This aspect of the mat- 
ter. to my mind, is of importance and 
will be dealt with more fully later on. 


154, Besides Section 9, several 
other Sections of the High Courts Act, 
1861 (e.g. Sections 11, 13 and 15) referred 
only to the Governor-General in Coun- 
cil. The Letters Patent also did the same. 
-Therefore, there is no room for doubt 
that the Governors in Council, in any 
event, had no power to interfere with 
the jurisdiction and powers of and exer- 
cise of the same by the High Courts 
under the said Act or the Indian Coun- 
cils Act, 1861. Both these Acts, besides 
the Government of India Act, 1858 and. 
many other Acts were repealed by the 
Government of India Act, 1915. The 
later Act was amended by (Amendment) 
Acts of 1916 and 1919. The Act of 1915, 
even as amended, did not confer any 
power on the local legislatures to make 
laws affecting the High Courts or the 
jurisdiction and powers of the said 
Courts, The High Courts Act, 1861 was 
repealed but practically all the material 
provisions of that Act were embodied in 
Part IX (Sections 101 to 114) of the 
Government of India Act 1915 under 
the heading “The Indian High Courts.” 
An examination of Sections 101 to 114 
even with cross reference to the provi- 
sions concerning legislative powers of 
“the Indian Legislature” will show that 
the legislative powers of that legislature 
were exercisable within very narrow 
limits and were not unrestricted. 


Although sub-section (3) of Section 
131 provided that “nothing in this Act 
shall affect the power of the Indian Le- 
gislature to repeal or alter any of the 
provisions mentioned in the Fifth Sche- 
dule to this Act (Sections 106, 108 (1), 
109. 110, 111 and 112 of Part IX and 
some other sections)”: yet sub-section (3) 
itself appeared to be subject to and con- 
trolled by sub-sections (1) and (2), This 
matter need not be considered because 
whatever may have been the powers, 
the local Legislatures had no power to 
make any law respecting a High Court. 
Even so. one thing which deserves notice 
and which may be considered a special 
feature of the 1915 Act is that howso- 
ever qualified or .restricted the legisla- 
tive powers of the Indian Legislature 
under this Act might have been the 
said legislature had under Section 131 
(3) express power to alter or repeal 
certain provisions of the Act itself, viz., 
those mentiored in the Fifth Schedule it- 
self. Another thing which may be noted 
is that sub-section (1} of Section 65 by 
which legislative powers were conferred 
on the Indian Legislature did not qualify 


cc 
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the same by any opening words. such 
as “subject to the provisions of this Act” 
occurring in Section 99 (1) of the Gov- 
ernment of India Act, 1935 or “subject 
to the provisions of this Constitution” 
in Art. 245 (1) of the Constitution of 
India. 


155. The Letters Patent of the 
Calcutta, Madras, Bombay and Alaha- 
bad High Courts were amended by Am- 
ending Letters Patent—clause 44 (Allaha- 
bad 35) in 1919 and clause 15 (Allaha- 
bad 10) in 1928—and not under any Act 
made‘in exercise of the legislative pow- 
ers exercisable under the Government 
of India Act, 1915. 


156. In the Government of India 
Act. 1935 also there was a separate 
Chapter—Chapter II, Part IX— in res- 
pect of High Courts in India. This Chap- 
ter contained Sections 219 to 231. Sec- 
tion 223 provided inter alia that 


“subject to the provisions of this 
Part of this Act. to the provisions of 
any Order in Council made under this 
or any other Act and to the provisions 
of any Act of the appropriate Legisla-~ 
ture enacted by virtue of powers con~ 
ferred on that legislature by this Act, 
the jurisdiction of and the law adminis- 
tered in, any existing High Court 
shall be the same as immediately before 
er commencement of Part III of this 

et.” 


“Part III of the Act (Chapters I to 
VI) related to the Governors’ Provinces, 
the Provincial Executives, he Provincial 
Legislature. Legislative Powers of Gov- 
ernor etc. Part III came into force on 
1-4-1937 which was appointed date under 
the provisions of S. 320(2). Part II 
containing provisions regarding “the 
Federation of India” and “the Federal 
Legislature” etc. actually never came 
into force, Part V (Sections 99 to 121) 
related to and contained provisions in 


respect of “Legislative Powers”. Sub- 
section (1) of Section 99 provided:— 
“Subject to the provisions of this 


Act, the Federal Legislature may make 
laws for the whole or any part of Bri- 
tish India......... , and a Provincial Legis- 
lature may make laws for the Province 
or any part thereof.” 

Under sub-section (1) of Section 100 
legislative powers were exercisable ex- 
clusively by the Federal Legislature to 
make laws with respect to any of the 
matters enumerated in List I of the 
Seventh Schedule: under sub-section (2) 
legislative powers to make laws with 
respect to matters enumerated in List II 
were oxercisable concurrently by both 
legislatures: and under sub-section (3) 
legislative powers were exercisable ex- 
elusively by the Provincial Legislatures. 
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with respect to matters enumerated in 
List III. Under sub-section (4) the Fede- 
ral Legislature had power to make laws 
with respect to entries in List III ex- 
cept for a province or any part there- 
of. The use of the words subject to the 
provisions of any Act of the appropriate 
Legislature and reference to Part III in 
Section 223 no doubt postulate that the 
Provincial Legistatures were included in 


the expression “appropriate Legislature”; 


but those words had necessarily to be 
construed and given effect to ‘subject to 
the provisions of Part IX of the Act 
itself.’ 


Therefore, no Legislature, whether Fe- 
deral or Provincial, could enact a law 
by virtue of powers granted under Sec- 
tions 99 and 100 so as to alter or repeal 
any of the provisions contained in Chap- 
ter II, Part IX of the Act. That this was 
the position is also clear from the open- 
ing words, ‘subject to the provisions of 
this Act’, of sub-section (1) of Section 
99 which provided for legislative com- 
petence.. whereas Section 100 provided 
for the-fields ever which a Legislature, if 
otherwise competent, could exercise its 
legislative powers. Yet, it cannot be 
said that the words ‘subject to the pro- 
visions of any Act of the appropriate 
Legislature’ in Section 223 were made 
idle words, They were effective and 
operative, to the extent permissible as 
indicated above, but only in regard to 
the jurisdiction of and the law adminis- 
tered in any existing High Court, Sec- 
tion 223, however. did not warrant the 
making of any law which altered or 
affected the very structure of a High 
Court as erected and established. 


157. The Chief Court in Oudh 
which was amalgamated with the Alla- 
habad High Court was constituted under 
the provisions of the Oudh Courts Act, 
1925 (U. P. Act IV of 1925). This Act 
received the assent of the Governor on 
3rd April, 1925 and of the Governor- 
General on 4th May. 1925 and was pub- 
lished under Section 81 of the Govern- 
ment of India Act. 1915 on 16th May, 
1925. Section 3 of the Oudh Courts Act 
provided that on and from the com- 
mencement of the Act. there shall be 
a Chief Court in Oudh. By Section 12 


‘ of the Act, it was provided as follows:— 


_“(1) (Notwithstanding any provisions 
to the contrary contained in any enact- 
ment for the time being in force) an ap- 
peal from any original decree or from 
any order against which an appeal is 
permitted by Jaw for the time being in 
forre, made by a Single Judge of the 
Chief Court, shall lie to a Bench con- 
sisting of two other Judges of the Chief 
Court. 
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(2) (Notwithstanding any provision 
to the contrary contained in any enact- 
ment for the time being in force) an 
appeal from any appellate decree made 
by a Single Judge of the Chief Court 
shall lie to a Bemch consisting of two 
other Judges of the Chief Court, if the 
Judge. who made the decree. declares 
that the éase is a fit one for appeal.” 


The words within brackets in the 
above quotation were added by U, P. 
Act XIV of 1934. A comparison of the 
provisions of the Oudh Courts Act with 
the provisions of the High Courts Act, 
1861 and those of Chapter IX of the 
Government of India Act, 1915 amd the 
clause of the Letters Patent by which 
the Allahabad High Court was consti- 
tuted. will clearly show that the Chief 
Court in Oudh, although it was vested 
with some original civil jurisdiction, 
was not a Court which in all respects 
could be equated with the various High 
Courts in India. i 


158. The instant appeals purport 
to have been filed under Rule 5, Chap- 
ter VIII of the Rules of Court. 1952. 
The said rule, however, did not create 
any right of appeal but merely preserv- 
ed as a matter of form the right of 
appeal which already existed by virtue 
of clause 10 of the Letters Patent of 
the Allahabad High Court and Section 
12 of the “Oudh Courts Act and para- 
graph 7 of the Amalgamation Order, 
1948. Such right of appeal has been pre- 
served and continued under the provi- 
sions of the Constitution of India, 1950. 
In other High Courts, as far as I am 
aware. such apeals still are known as 
Letters Patent Appeals. The origin of 
these appeals was undoubtedly statutory. 
In the case of High-Courts established 
by Letters Patent. provision was made 
in the Letters Patent themselves which 
were issued and granted by the Crown 
in England by virtue of the powers con- 
ferred on the Crown by an Act of the 
Parliament, namely, the High Courts 
Act. 1861. As far as the Chief Court in 
Oudh was concerned, such appeal was 
specifically provided for by Section 12 
of Oudh Courts Act, 1925. The purpose 
of mentioning this is to show that the 
argument which was advanced on behalf 
of the appellants that the appeals were 
Internal or domestic appeals is without 
foundation. 


_ 159. _My approach to the question 
directly arising for consideration and 
decision is in certain respects materially 
different from that of my learned bro- 
ther Mathur. I have already expressed 
my opinion that the hierarchy of Courts 
implicit in the Letters Patent appeals 
was and is a constituent part of the 
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judicial structure of the High Court 
itself as constituted under the provisions 
of the High Courts Act, 1861 and the 
Letters Patent issued and granted there- 
under. Such appeals formed, in my opin- 
jon. an integral part of the appellate 
jurisdiction exercisable by the High 
Court. Although for all other purposes, 
the judgment passed by a Single Judge 
whether in an appeal or passed in a 
proceeding in exercise of extraordinary 
original jurisdiction is a judgment of the 
High Court, yet vis-a-vis the appellate 
jurisdiction exercisable by the High 
Court such judgment must be deemed to 
be a judgment not of the High Court 
but of one Judge of the Court. 


160. The power of making laws 
under the 1935 Act in respect of the 
matters enumerated in the three Lists 
by the two Legislative bodies could be 
exercised provided the Legislature or 
Legislatures possessed legislative com- 
petence under Section 99 (1). Therefore, 
in my opinion, the Provincial Legisla- 
ture could make laws in respect of the 
matters mentioned in Entry No. 1 of 
List If (Public order (but not including 
the use of His Majesty’s naval, military 
or air forces in aid of the civil power); 
the administration of justice: constitu- 
tion and organisation of all courts, €x- 
cept the Federal Court, and fees taken 
therein; preventive detention for reasons 
connected with the maintenance of pub- 
lic order; persons subjected to such de- 
tention) and Entry No. 2 (Jurisdiction 
and powers of all courts except the Fe- 
deral Court, with respect of the matters 
in this List; procedure in Rent and Re- 


venue Courts); yet the power of making 
laws in respect of such matters was sub- 
ject to the provisions contained in Chap- 
ter II of Part IX of the Act. As far as 
and to the extent the provisions of the 
said Chapter curtailed or restricted the 
exercise of legislative powers by the 
Provincial Legislature, it must. to my 
mind, be held that the said legislature 
did not possess legislative competence. 


I am. therefore, of the opinion that 
despite Entry No. 1 of List II of the 
Seventh Schedule to the Government of 
India Act, 1935, virtually the Provincial 
Legislature could not make any law 
contrarv to the provisions contained in 
Chapter II, Part IX in regard to the 
establishment. constitution and organisa- 
tion of any High Court.- nor, in my 
opinion, was it legally competent for 
such Legislature to make laws altering 
or affecting the basic fabric or struc- 
ture of a duly constituted. organised 
and established High Court. It is true 
that the words ‘Administration of Jus- 
tice, Constitution and Organisation of 
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all Courts, except the Federal Court” in 
Entry No. 1 of List H and the words 
“Jurisdiction and Powers of all Courts 
except the Federal Court, with respect 
of the matters in this List” of Entry No. 
2 of the said List were words of such 
wide amplitude as, but for the special 
provisions contained in Chapter II of 
Part IX, could have brought every mat- 
ter in regard to constitution, organisa- 
tion, jurisdiction and powers of the 
High Court, including the power of ad- 
ministering justice, within the power of 
Provincial Legislature to make laws in 
that behalf. The question, after the com- 
ing into force of the Constitution, has, 


however, become more or less academic ' 


and I do not think it necessary to exa- ' 


to the provisions of the 1935 Act, 


161. The Constitution of India 
contains provisions analogous to Chap- 
ter II of Part IX of the Government of 
India Act, 1935 and Sections 99 and 100 
of the said Act. Likewise the Constitu- 
tion also contains three Legislative Lists 
in the Seventh Schedule, Chapten V of 
Part VI (Articles 214 to 231) exclusively 
deals with High Courts. Article 214 pro- 
vides that “there shall be a High Court 
for each State”. By Article 215, it is 
declared that every High Court shall be 
a Court of record and shall have all the 
powers of such a Court including the 
Power to punish for contempt of itself 
Article 225 provides as follows:— 


“Subject to the provisions of this ` 


Constitution and to the provisions of any 
law of the appropriate Legislature made 
by virtue of powers conferred on that 
Legislature by this Constitution, the 
jurisdiction of, and the law administer- 
ed in, any existing High Court. and the 
respective powers of the Judges thereof 
in relation to the administration of jus- 
tice in the Court including any power 
to make rules of Court and to regulate 
the sittings of the Court and of members 
thereof sitting alone or in Division 
Courts, shall be the same as immediate- 
ly before the commencement of this 
Constitution : 

Provided that any restriction to 
which the exercise of original jurisdic- 
tion by any of the High Courts with res- 
pect to any matter concerning the re- 
venue or concerning any act ordered or 
done in the collection thereof was sub- 
ject immediately before the commence- 
ment of this Constitution shall no longer 
apply to the exercise of such jurisdic- 
tion. 33 


Chapter VI of Part VI contains pro- 
visions in regard to subordinate courts. 


* 


. mine the matter further with reference .« 


+ 
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I do not consider it necessary, however, 
to refer to these provisions.: Clause 1 
of Article 372 provides as under:— 


(1) Notwithstanding the repeal by 
this Constitution of the enactments re- 
ferred to in Article 395 but subject to 
the other provisions of this Constitution, 
all the law in force in ‘the territory of 
India immediately before the commence- 
ment of this Constitution shall continue 
in force therein until altered. repealed 
or amended by a competent Legislature 
or other authority.” 

Article 367 (1) provides:— 


“Unless the context otherwise re- 
quires, the General Clauses Act. 1897, 
shall subject to any adaptations and 


modifications that may be made therein 
under Article 372. apply for the inter- 
pretation of this Constitution as it ap- 
plies for the interpretation of any Act 
2 Legislature of the Dominion of 
ndia.” 


Section 3 (25) of the General Clauses 
Act, 1897 defines High Court as under:— 


“High Court used with reference to 
civil proceedings shall mean the highest 
civil court of appeal (not including the 
Supreme Court) in the Part of India in 
which the Act or Regulation containing 
the expression operates.” 


Thus apart from the specific provi- 
‘sions contained in Chapter V. the ex- 
pression “High Court” as used in the 
Constitution, by virtue of Article 367 (1), 
must be a High Court also as defined in 
Section 3 (25) of the said Act. Besides 
by Article 215 every High Court has 
been declared to be a court of Record. 
Such declaration occurred in al the 
Letters Patent and in the Government 
of India Acts of 1915 and 1935. The ex- 
pression “Court of record” however, 
has mot been defined in or by the Con- 
stitution nor was it defined in the Acts 
of 1915 and 1935 or in the Letters Pa- 
tent It is. therefore, not clear in what 
sense the said expression was used. It 
may be mentioned here that Article 816. 
Vol, IX pages 346 to 348 of III Edition 
of Halsbury’s Laws of England deals 
with “Court of record.” 


It is, inter alia, stated in the said 
Article that in the case of civil courts, 
the further distinction formerly existed 
between courts of record and courts not 
of record that in the case of the former, 
where a judgment was alleged to be 
wrong, a writ of error lay whereas in 
the case of the latter-the remedy was 
by way of a writ of false judgment. It 
is further stated that proceedings of a 
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court of record preserved in its archieves 
are called records, and are conclusive 
evidence of that which is recorded 
therein. In Article 828 at page 355 of 
the Book it is mentioned. inter alia, that 
as regards civil proceedings in the High 
Court proceedings in error were express- 
ly abolished by the Rules of the Court 
set out in the Supreme Court of Judi- 
cature Act, 1875. 


The position thus being uncertain, 
no firmly tenable argument, in my opin- 
ion. can be built upon or accepted, bas- 
ed on the use of the expression “Court 
of Record” in Article 215 of the Con- 
stitution, although the said expression 
used in the Letters Patent of the Cal- 
cutta. Madras, Bombay and Allahabad 
High Courts in all probability might 
have been used as connoting a Court 
where a judgment alleged to be wrong 
was amenable to a writ of error, and 
since no such writ obtained in India 
provision analogous to such writ was 
made by clause 15 of the Letters Patent 
of first three High Courts and clause 10 
of the Letters Patent of the last men- 
tioned High Court. 


All the same it may be pointed out 
that in so far as the Constitution itself 
contains specific provisions in regard to 


High Courts and the jurisdiction andl 
powers of such Court, neither Parlia- 
ment nor any State Legislature can 


make laws in exercise of their respec- 
tive legislative powers, the field of exer- 
cise of which is provided for is three 
Lists of the Seventh Schedule. Take for 
instance Articles 226, 227 and 228 which 
confer by their own force and expressly 
a variety of jurisdictions and powers on 
High Courts. No law can be made by any 
State Legislature or even by Parliament 
in exercise of the powers given to these 
bodies under Articles 245 and 246 to 
make laws. so as to amend, alter or 
repeal the aforesaid articles. No doubt 
Parliament can make such a law by vir- 
tue of the special provisions contained 
in Article 368. but it is not given to the 
State Legislature to amend the Consti- 
tution. But then it has been argued that 
the impugned law could be validly pass- 
ed by the State Legislature because it is 
possessed of necessary powers in that 
behalf under Articles 225 and 372 (1) or 
either of them read with the provisions 
of Article 246 and the Entries in Lists 
II and III. and. in particular, Entries 
Nos, 3 and 65 of List II. of the Seventh 
Schedule. This is the crux of the whole 
controversy. 


162. Articles 225 and 372 (1) have 
already been referred to and quoted. 
Article 225 is virtually a reproduction of 
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Section 223 of the Government of India 
Act, 1935. also quoted above, except that 
it contains a new proviso which enlarges 
the original jurisdiction of the High 
Courts by extending the exercise of that 
jurisdiction to matters concerming the 
revenue or concerning any act ordered 
or done in the collection thereof, 


I have already made certain obser- 
vations with reference to the powers 
exercisable by the Provincial Legisla- 
tures under that section. Those observa- 
tions are apposite to Article 226 to a 
very large extent. I may, ~however, at 
once point out that the powers of the 
State Legislature (assuming it to be the 
appropriate, legislature for the present 
Purposes) under Article 225 are more 
restricted than the powers which were 
exercisable by the Provincial Legisla- 
tures. under Section 223. This will be 
apparent from the proviso to Article 225 
referred to above. and a comparison of 
Entry No. 3 of List II of the Seventh 
Schedule of the Constitution with the 
corresponding Entry No. 1 of List II of 
the Seventh Schedule of the Act. Under 
the said Entry No. 1 ‘Constitution and 
Organisation’ of a High Court was a 
matter with respect to which the Pro- 
vincial Legislature. subject to the pro- 
visions of the Act, could make laws; 
“whereas under the present Entry No. 3 
the State Legislature has no such power. 
Constitution and Organisation of High 
Courts has been expressly excluded from 
the State List and specifically included 
in the Union List (Entry 78 of List I). 


J have already mentioned that the 
judicial structure of High Courts is 
essentially a matter of Constitution and 
Organisation of such Courts. Under the 
Constitution it is not given to the State 
Legislatures to alter such structure. The 
Constitution makers in their wisdom de- 
finitely appear to have decided that the 
Judicial Institutions, viz.. High Courts, 
must not only remain and continue to 
function as heretofore but must be in- 
vested with certain further, extraordi- 
nary jurisdiction and powers so as to en- 
sure governance of the Coumtry by rule 
of law, which is the quintessence of de- 
mocracy. This decision is manifestly dis- 
cernible in Articles 214 to 231 forming 
@ separate Chapter of Part VI of the 
Constitution. The laws administered in 
and enforced by the High Courts are not 
laws made, by State Legislature only but 
all laws in the country which are legal- 
ły enforceable. 


This requires that the basic judicial 
structures of all High Courts must, as 
far as possible, be uniform; and, probab- 
jy. for this reason constitution and orga- 
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nization of High Courts was made the 
subject-matter of Entry 78 of the Union 
List and excluded from the State List. 


In view of the express provi- 
sions contained in Articles 214 to 231, it 
is clear to my mind that the expression 
‘Constitution and Organisation’ has been 
used in a comprehensive sense. If that 
were not so it would have presented 
serious difficulties if and when it be- 
came necessary for Parliament to act 
under Articles 230 and 231 or to con- 
stitute and organise a mew High Court. 


163. I have earlier said that in 
my opinion the provision in regard to 
Letters Patent Appeals is a part of the 
Constitution and Organisation of the High 
Court. I will now deal with this matter 
further, with reference to the provisions 
of Chapter V, Part VI. the Legislative 
Lists and other provisions of the Con- 
stitution. One question which at once 
Poses itself in this connection is. If a 
new High Court were to be established 
would it be competent for the State 
Legislature, which cannot constitute and 
organise it, to make any law providing 
that an appeal would lie to the High 
Court against the judgments, generally 
or in specified cases, passed by.one Judge 
of the Court, and that for purposes of 
such appeal the: Single Judge concerned 
im each of such case would be the Court 
below in relation to the High Court 
sitting in appeal ? 

I am clearly of opinion that the an- 


swer to such a question must necessarily- 


be in the negative. Such a power can- 
not be spelt out either from Entry No. 3 
or Entry No, 65 of List II, nor from any 
other provision of the Constitution. If 
the State Legislature is incompetent to 
make such a law. it would be equally 
incompetent, in the absence of any speci- 
fic power conferred on it in that behalf, 
to alter, amend or repeal any such exist- 
ing law. The provision in regard to Let- 


.ters Patent Appeals being a ‘law in force’ 


continued to remain in force by virtue 
of Article 372 (1) and will continue to 
remain im force until amended, altered 
or repealed by the Legislature competent 
to do so, To determine which Legisla- 
ture is competent to exercise such legis- 
lative powers. it would be necessary to 
find out whether the law in force could 
have been made by the particular Legis- 
lature if at the relevant time the Con- 
stitution itself was in force. In my opin- 
ion, the State Legislature could not have 
made such a law nor can it make guch 
a law. It cannot. therefore, amend or 
alter it. at any rate, under Article 372 
(1) of the Constitution. 


164. Article 225 of the Constitu- 
tion occurs in Chapter V. Part VI itself. 


~ 
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I have already considered and held that 
this article does not empower any State 
Legislature to make any law affecting the 
Constitution and Organisation of a High 
Court, and the provision in regard to 
Letters Patent Appeals being a consti- 
tuent provision of the High Court as 
constituted and organised, the impugned 
law is liable to attack as affecting con- 
stitution and organisation of the High 
Court. One may however, very perti- 
nently ask; would it mot then mean that 
the words “subject to the provisions of 
any law of the appropriate Legislature 
made by virtue of powers conferred on 
that Legislature by this Constitution, the 


jurisdiction of, and the law administered - 


in, any existing High Court shall 
be the same as immediately before the 
commencement of this Constitution” are 
meaningless? One may again point out 
in this connection that by virtue of Entry 
No. 65 of List II, and Entry No. 56 of 
List III, it is given to the State Legisle- 
ture to make laws with respect to juris- 
diction and powers of High Courts with 
respect to any of the matters enumerated 
in List JI and List III, and that, surely, 
in the face of such specific powers ex- 
pressly conferred on State Legislatures 
it is not possible to say that a State 
Legislature cannot make a law affecting 
the jurisdiction of and the law adminis- 
tered in an existing High Court. 


Lest I be misunderstood, I want to 
make it clear here that I do not, and, 
indeed, I cannot in view of the wordings 
of Article 225 itself. question the power 
of the State Legislature to make by vir- 
tue of powers conferred on such Legis- 
lature under Entry No. 65 List II and 
Entry No. 56, List III. laws affecting the 
jurisdiction of and the law administered 
in an existing High Court, provided such 
laws are not invalid otherwise. The 
opening words of Article 225 and Arti- 
cle 245 (1) both are “subject to the provi~ 
sions of this Constitution”. Necessarily, 
therefore, the exercise of legislative 
powers by “the appropriate Legislature” 
is controlled and regulated by the provi- 
sions of the Constitution. As in my 
opinion the jurisdiction which a High 
Court exercises in Letters Patent Appeals 
is an intrinsic part of its constitution and 
organisation the said jurisdiction 
eannot as such be brought within the 
mischief of either of the two entries, 
viz.. Entry No. 65, List IJ and Entry No. 
46, List III. But, even though the said 
jurisdiction as such cannot be altered, 
amended or repealed by a State Legis- 
lature. yet such legislature can validly 
make laws regulating. restricting or even 
preventing the exercise of the jurisdic- 
tion with respect to matters enumerated 
in Lists It and III. if thereby no provi- 
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sion of the Constitution is trenched 
upon. 

165. Undeniably by virtue of 


Entry No. 65, List II and Entry No. 46, 
List II a State Legislature can enact a 
law with respect to any of the matters 
enumerated in these lists. providing 
therein whether any dispute or question 
or matter arising under such enactment 
will be triable by existing Courts of law 
or by special Courts or tribunals created 
or established under the Act or whether 
there will be any appeal or not. . If such 
an enactment provides that there shall 
be no appeal in the High Court or that 
there shall be only one appeal in the 
High Court, the validity of such provi- 
sion cannot be challenged on the ground 
that it alters the judicial structure of the 
High Court or curtails or takes away the 
appellate jurisdiction under clause 10 of 
the Letters Patent. Jn such a case, if I 
may use the expression, there is no actual 
anatomical amputation or dismember- 
ment; the limb remains intact but can- 
not function to the extent and with res- 
pect to matters prohibited by the parti- 
cular enactment. If a question arises ag 
to the validity of any such enactment, 
the test to be applied will be whether 
the Legislature concerned could enact the 
law in exercise of the powers conferred 
on it by the Constitution. If the enact- 
ment does not hit any provision of the 
Constitution and falls within the law- 
making powers of the particular Legis~ 
lature under the provisions of the Con- 
stitution its validity must be upheld. 


The impugned law in the instant 
cases not being a law made by Parlia- 
ment it is not necessary to refer to the 
provisions in the Constitution by virtue 
of which Parliament can make laws, ex- 
cept in so far as may be incidentally 
necessary. The power of the State Legis- 
lature is to be ascertained with reference 
to and in the light of the Entries in 
Lists H and III, construing the entries 
to be wide in amplitute. If the enact- 
ment is legitimately covered by any or 
more of the entries apropos the law, its 
validity must be upheld, if not it must 
be struck down. 


166, Instances are not lacking 
where a Legislature has controlled or 
regulated the exercise of jurisdic~ 
tion and powers of Courts by en- 
acting laws by virtue of legislative pow- 
ers conferred on it although it did not 
possess powers to abolish such jurisdic- 
tion and powers. Take the law of Limita- 
tion or Court-Fees Act. Such laws in 
reality impose bars which restrict the 
exercise of jurisdiction and powers by 
Court. The State Legislature cannot 

t 
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certainly amend, alter or repeal Art. 226 
which confers jurisdiction and powers 
on the 
its legislative powers it can and actually 
has prescribed the amount of court-fee 
payable on a petition under that Arti- 
ele. If the prescribed fee is not paid on 
a petition, the High Court cannot enter- 
tain or act upon such petition because of 
the prohibition contained in Section 4 of 
the Court-fees Act. Similarly, by vir- 
tue of Section 3 of the Limitation Act 
Courts cannot entertain suits. appeals or 
applications filed after the expiry of the 
periods of limitation prescribed by the 
Act, except as permitted by the Act. 


167. Instances again are not lack- 
ing where the State legislature acting 
within its legislative competence and 
powers has validly made laws whereby 
existing jurisdiction and powers of Court, 
including High Court, have been curtail- 
ed or even abolished. Reference in this 
connection may be made to the Provin- 
cial Small Cause Courts (U. P. Amend- 
ment) Act, 1957 (U. P. Act No. XVII of 
1957) by which High Courts jurisd ction 
and powers under Section 25 of the Pro- 
vincial Small Cause Court’s Act were 
atol.shed and conferred on District 
Judges; U. P. Civil Laws (Reforms and 
Amendment) Act, 1954 (U. P. Act XXIV 
of 1954) by which appeals against origi- 
nal decrees below the prescribed pecu- 
niary limit were made cognizable by 
District Courts in place of High Courts: 
U. P. Act 37 of 1972 by which the juris- 
diction and powers of the High Court 
under Section 115 of the Cod> of Civil 
Procedure were drastically cut down and 
partially abolished. It may at the same 
time be pointed out that all such juris- 
diction and powers curtailed or abolished 
by these Acts were derived by the High 
Court under statutes in respect of which 
the State Legislature is under the provi- 
sions of the Constitution competent and 
empowered to make laws. Such jurisdic- 
tion and powers not having emanated 
from the constitution and organisation of 
the High Court, the laws in question 
could be validly made in exercise of the 
powers under the various Entries in Lists 
II and III and in particular Entries Nos. 
3 and 65 of List IT and Entries Nos, 13 
and 46 of List III. Yet again there are 
fnstances of Acts, Central or State. by 
which special jurisdiction has been con- 
ferred on High Courts eg. The Income- 
tax Act and Sales Tax Acts. If the Le- 
gislatures concerned abolish such juris- 
diction no objection can be raised as to 
the validity of the laws made in that 
behalf. 


168. Section 96 of the Civil Pro- 
cedure Code provides for appeals from 
original decree, but it does prescribe the 
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forum. Provisions in respect of forum 
are contained in the Bengal. Agra and 
Assam Civil Courts Act. Section 100 of 
the Code provides for appeals from ap- 
pellate decree (second appeals) and also 
prescribes the exclusive forum, viz.. the 
High Court. Similarly revisional jurisdic- 
tion and powers are conferred by S. 115 
of the Code and, prior to the amendments 
made in this section such jurisdiction 
and powers were exclusively exercisable 
by the High Court. All these provisions 
could be lawfully amended by the State 
Legislature so as to limit, curtail or even 
abolish the jurisdiction and powers of 
the High Court in regard to first appeals, 
second appeals and revisions and. there- 
fore, the enactments referred to above 
are valid and enforceable, 


169. Clause 10 of the Letters 
Patent was. as already noted, amended 
in 1928. But that was done by amend- 
ing the Letters Patent itself. The judg- 
ments amenable to appeal under the 
clause were divided. so to say, into two 
categories as indicated earlier. By Sec- 
tion 3 of the U, P. High Court (Aboli- 
tion of Letters Patent Appeals) Act, 1962 
{Act XIV of 1962) it was provided: 


“No appeal arses shall lie to the 
High Court from a judgment or order 
of one Judge of the High Court. made 
in exercise of appellate jurisdiction, in 
respect of a decree or order made by a 
Court subject to the superintendence of 
the High Court, anything to the contrary 
contained in clause ten of the Letters 
Patent sesiis notwithstanding.” 

This Act curtailed the exercise of 
jurisdiction under clause 10, but it did 
so with reference to the initial appellat? 
jurisdiction exercisable and exercised by 
the High Court under provisions like 
Sections 96. 100 and 104 of the Civil 
Procedure Code, which provisions could 
be validly amended by the State Legis- 
lature. Therefore, it was cornpetent for 
the State Legislature to enact the law 
under Entries Nos. 13 and 46 of List IlI 
read with Article 225 and clauses 35 and 
18 of the Letters Patent and the U. P. 
High Courts (Amalgamation) Order, 1943 
respectively. That such laws can te 
validly made is supported by the deci- 
sions of the Supreme Court in AIR 1962 
SC 256 and AIR 1965 SC 1442. In the 
former case it was held that in view of 
the provision of Section 39(2) of the 
Arbitration Act, 1940 no Letters Patent 
Appeal lay against the judgment of a 
Single Judge of the High Court given in 
an appeal under sub-section (1) thereof. 
It was inter alia observed :— 


“If by the express provision contain- 
ed in Section 39 (1) a right of appeal 
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from a judgment which may otherwise 
be available under Letters Patent is 
restricted, there is no ground for holding 
that clause (2) does not similarly restrict 
the exercise of appellate power grant- 
ed by the Letters Patent.” 


The case furnishes a clear example 
where the appropriate Legislature can 
indirectly even by necessary implication, 
restrict or curtail the exercise of appel- 
late power under the Letters Patent. In 
the latter case it was held that no Letters 
Patent Appeal lay against the judgment 
of a Single Judge passed in an appeal 
under Section 39 of the Delhi Rent Con- 


trol Act, 1958 because the appropriate - 


Legislature had imposed a bar against 
any further appeal by making the judg- 
ment under Section 39 (1) ‘final’ under 
Section 43 of the Act. In my opinion, 
in respect of judgments passed by a 
Single Judge of the High Court in exer- 
cise of jurisdiction and powers conferred 
by or under a particular statute, the 
Legislature which enacted it or which is 
competent and empowered under’ the 
Constitution to amend, alter or repeal the 
Act in question, is the appropriate legis- 
lature under Article 225 and can validly 
pass a law restricting, curtailing or even 
abolishing the right to file a further ap- 
peal to the High Court under clause 10 
of the Letters Patent. 


The point for consideration in each 
case will be how the matter initially 
reached the High Court. If it reached 
under the provisions made by a State 
Legislature, that Legislature can not- 
withstanding the provisions of clause 10 
provide that the right of appeal under 
that clause shall not attach to judgments 
given by Single Judges in exercise of 
jurisdiction and powers conferred by a 
law which it made or which it is com- 
petent to make. A petition under Arti- 
cle 225 of the Constitution reaches the 
High Court by virtue of jurisdiction and 
power conferred by that Article, that is 
to say the jurisdiction and powers exer- 
cisable by the High Court on such a 
petition being filed are not exercisable 
under or by virtue of any enactment 
passed or made by a State Legislature, 
but by virtue of the provisions of that 
Article itself. No State Legislature can, 
therefore, in my opinion, make any law 
prohibiting the exercise of jurisdiction 
and powers of the High Court to enter- 
tain, hear and decide a Letters Patent 
Appeal against a judgment of a Single 
Judge given in a petition under Art, 226 
of the Constitution. The impugned pro- 
Bone. therefore, are liable to be struck 
own. 


170. In the judgment of my bro- 
ther there is elaborate and exhaustive 
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reference to and discussion of a large 
number of rulings as also several text 
books and commentaries. I do not pro- 
pose to do same thing myself as I consi- 
der it unnecessary. The points of dif- 
ference between us are indeed not many, 
but on such points there does not appear 
to exist, at least I am mot aware of any 
ruling or authority having a direct or 
substantial bearing. The rulings and au- 
thorities cited and discussed by my 
learned brother do not. in my view, run 
counter to or basically affect the viabi- 
lity of the conclusion at which I have 
arrived. 


171. In the result, the question re- 
ferred to this Bench must; in my opinion, 
be answered in the negative. and the in- 
stant appeals must be held to be legally 
maintainable, 


GOPI NATH, J.:— 172. JI am in 
agreement with the view expressed by 
Mathur, J, and am of opinion that the 
reference be answered accordingly. 


BY THE COURT 


173. In accordance with the majo- 
rity decision, our answer to the reference 
is that both the Special Appeals are 
barred by the Uttar Pradesh High Court 
(Abolition of Letters Patent Appeals) 
(Amendment) Ordinance, 1972 (U. P. 
Ordimance No. 12 of 1972) and the Uttar 
Pradesh High Court (Abolition of Letters 
Patent Appeals) (Amendment) Act, 1972, 
and are not maintainable, 


Appeals dismissed. . 


AIR 1973 ALLAHABAD 647 (V 60 C 209) 


SATISH CHANDRA AND N. D. 
OJHA, JJ. 


Prabhu Lal and others, Appellants v. 
Special Land Acquisition Officer and 
others, Respondents. 


Special Appeal No. 520 of 1967, D/- 
18-4-1973, against Judgment of G. C. 
Mathur, J.. D/- 10-4-1967. 


Index Note :— (A) Municipalities — 
U. P. Town Improvement Act (8 of 1919), 
Section 42 — Scheme not executed ‘forth- 
with’ after sanction — It cannot be deem- 
ed to have been abandoned. 


Brief Note :— {A) There is no limita- 
tion prescribed in the Act for carrying 
out a particular scheme and there is 
nothing in the section from which it 
could be said that if the scheme was not 
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executed forthwith (or in a reasonable 
time} no steps could be taken to execute 
it afterwards. The word ‘forthwith’ is 
not mandatory but only directory, 1956 
All LJ 595, Relied on. (Paras 6, 7) 


Index Note :— (B) Municipalities — 
U. P. Nagar Mahanalika Adhinivam 
(1959), Section 365 (4) — Continuation of 
old scheme instead of framing a new 
scheme under Chapter 14 — Not viola- 
tive of Article 14 in view of similar pro- 
visions about modification of compensa- 
tion. 


Brief Note:— (B) It is not possible 
to argue that continuation under Section 
365 (4) of the old scheme would be pre- 
judicial to those whose land was sought 
to be acquired inasmuch as they would 
be paid compensation in accordance with 
the market value of the land on the date 
of notification which may be 30 years or 
40 years before the completion of the 
scheme. whereas if a new scheme is 
adopted, the difference between the two 
dates would not exceed six years, in view 
of the similar provisions (insertion of 
Section 48-A in Land Acquisition Act, 
1894 by Section 58 of the U. P. Town 
Improvement Act (1919) and similar in- 
sertion under Section 376 of the Adhi- 
niyam) regarding compensation to be 
paid. (Para 9) 


Index Note:— (C) Constitution of 
India, Article 14 — Retrospective effect. 


Brief Note:— (C) It is only such 
transactions which had been completed 
before the commencement of the Con- 
stitution and vested rights had come into 
being that cannot be challenged under 
Article 14. If proceedings are continuing 
the case stands on a different footing. 
No one has a vested right in procedure 
and such proceedings as are taken after 
the commencement of the Constitution 


have to be in conformity with the Con- - 


(Para 14) 


Index Note:— (D) Constitution of 
India, Article 14 — Para 10 of the sche- 
dule to the U. P. Town Improvement 
Act. 1919 and Para 10 of the II Schedule 
to the U. P. Nagar Mahapalika Adhi- 
nivam, 1959, are hit by Article 14. 
(X-Ref:— U. P. Town Improvement Act 
(929). grein I, Para 10) — (X-Ref:— 

ahepalikka Adhiniyam 
Go. s TL Para 10). 


stitution. 


- Brief Note :— (D) The proviso added 
to Section 23 (2) of the Land Acquisition 
Act in so far as those cases are concern- 
ed where the notification under Sec. 36 
of the Town Improvement Act had been 
issued prior to the commencement of the 
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Land Acquisition (U. P. Amendment) Act, 
1954, and sub-section (a) added to Sec- 
tion 23 (3) of the said Act by paragraph 
10 (3) of the Schedule of the Act. and sub- 
section (a) added to Section 23 (3) of the 
Land Acquisition Act by paragraph 10 (3) 
to the second Schedule of the Adhiniyam 
are hit by Article 14 of the Constitu- 
tion. AIR 1973 SC 689, Relied on. ` 
(Para 18) 


Cases Referred:- Chronological Paras 
AIR 1973 SC 689 = (1973) 1 SCWR 


127, Nagpur Improvement Trust . 
v. Vithal Rao 12, 13, 18 
AIR 1973 All 468 = 1973 All LJ 


123, Business Co-operation Ltd. 
v. State of U. P. 12 
AIR 1972 Mys 193 = (1972) 1 Mys 


LJ 398 (EB), Venkatamma v. 

Spl. Land Acquisition Officer, 

City Improvement Trust Board 11 
AIR 1971 Guj 46, Doongarsee and 

Sons v. State of Gujarat 11 


AIR 1968 SC 1425 = (1968) 2 SCWR 

434, Balammal v. State of Mad- 

ras 12 
(1968) Civil Mise. Writ No. 4473 

of 1964, D/- 19-3-1968 (all. Om 

Prakash v. State of U. 12, 13 
AIR 1967 SC 87 = (1966) Sos SCR 

27. Dal Chand v. Delhi Improve- 

ment Trust 12 
(1965) Civil Misc, Writ No. 3304 of 

1963. D/-:14-9-1965 (All). Ramesh- 

war Prasad Bagla v. Kanpur 

Nagar Mahapalika q 
(1960) Spl, Appl. No. 207 of 1956, 

D/- 8-12-1960 (All). Ram Dayal 

v. Nagar Mahapalika, Kanpur 6 
1956 All LJ 595 = 1956 All WR 

(HC) 768. Ram Dayal v, Kan- 

pur Urban Area Development 

Board Paramat 6 
AIR 1952 SC 235 = 1952 SCR 710, 

Lachhman Das v. State of Bom- . 

bay 14 
AIR 1950 Mad 162 = 1949 Mad 

WN 549, M. R. S. Mani v. Dist. 


Magistrate 6 
AIR 1948 Pat 135 = 29 Pat LT 
295 (FB), Murat Patwa v, Pro- 


vince of Bihar 


S. W. Misra and S. K. Tewari, for 
Appellants; N. D. Pande Standing Coun- 
sel, for Respondents. 


N. D. OJHA, J.:— This special ap- 
peal has been filed against the judgment 
of a learned Single Judge dismissing a 
writ petition filed by the appellants chal- 
lenging acquisition of their plots and the 
assessment of compensation. The Im- 
provement Trust of Allahabad framed a 
scheme under the U. P. Town Improve- 


a 
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ment Act, 1919 (hereinafter referred to. 
as the Act). The scheme was known as 


South Housing Scheme, Part II. The re- 
levant notification under Sections 36 and 
42 of the Act were published on 23-6- 
1928 and 8-7-1936 respectively. The 
scheme was being executed in part from 
time to time and notice under Section 9 
of the Land Acquisition Act was issued 
on 30-8-1961, in so far as the plots be- 
longing to the appellants are concerned. 
An award was given on 25-9-196] and a 
reference in regard to the amount of 
compensation made to the Nagar Maha- 
palika Tribunal is said to be still pend- 
ing. The compensation, however, was 
awarded on the basis of the market value 
of the land in 1928 when the notification 
under Section 36 was issued. The writ 
petition was pressed on various grounds. 
None of them, however, found favour 


with the learned Single Judge and the -/ 


writ petition was dismissed. The points 
urged before the learned Single Judge 
have been reiterated before us. 


2. . The first submission made by 
the counsel for the appellant was that 
Since no action was taken in regard to 
issue of notice under Section 9 in res- 
pect of the appellants’ land from 1936 
when the notification sanctioning the 
scheme was published under Section 42, 
till the year 1961, the proceedings ini- 
tiated in 1961 were illegal in view of 
the provisions of sub-section (4) of Sec- 
tion 365 of the U. P, Nagar Mahapalika 
Adhiniyam, 1959 (hereinafter referred to 
as the Adhiniyam). It may be mentioned 
that on the coming into force . of 
Adhiniyam the proceedings for acquisi- 
tion started under the Act were conti- 


. nued under the Adhiniyam by virtue of. 


the provisions contained in Section 577 
of the Adhiniyam. Sub-section (4) of 
Section 365 of the Adhiniyam on which 
reliance was placed by the learned coun- 
sel before its amendment by the U. P. 
Nagar Mahapalika (Amendment) Act, 
1972 read as follows:— 


“All acquisition of land and interest 
in land for an improvement scheme au- 
thorised under this Chapter shall be 
completed at least up to the stage of 
making of awards within a period of 
five years from the date of the notifi- 
cation of the scheme under Section 363 
and any land in respect of which the 
acquisition is mot so completed and the 
owner and occupier thereof shall. cease 
to be subject ‘to any liabilities under 
this chapter: 


Provided that the State Government 
may in any particular case before the 
expiry of such period and for reasons 
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to be recorded in writing, extend 
period by one year.: 


Provided Histhier that in relation to 
any improvement scheme notified under 
Section 42 of the U. P. Town Improve- 
ment Act, 1919. or Section 60 of the 
Kanpur Urban Area Development Act, 
1945. this section shall be so construed 
as if for the words “within a period of 
five years from the date of the notifi- 
cation of the scheme under Section 363”, 
the words “on,or before the 31st day of 
December of 1967” were substituted.” 
The aforesaid sub-section (4) was am- 
ended by Section 7 of the U. P. Nagar 
Mahapalika (Amendment) Act, 1972. The 
said Section 7 provides: 


“In Section 365 of the Principal Act 
in sub-section: (4)— 


(i) After the words ‘an improve- 
ment scheme authorised under this chap- 
ter’ the words ‘other than a bhavi sarak 
yojana or a nagar prasar yojana’ shall 
be inserted and be. deemed always to 
have been inserted; 


(ii) For the provisos thereto the 
following provisos shall be substituted 
and be deemed always to have been sub- 
stituted namely, 


(a) In relation to any improvement 
scheme (other than a deferred street 
scheme or a town expansion scheme) 
notified under Section 42 of the United 
Provinces Town Improvement Act, 1919, 
or Section 60 of the Cawnpore Urban 
Area Development Act, 1945, which by 
virtue of clause (c) of Section 577 may 
be continued, and if it had been initiat- 
ed under this Act. this sub-section shall 
be so construed as if for the words and 
figures ‘within a period of five years 
from the date of the notification of the 
scheme under Section 363’ the words 
and figures, ‘on or before the 31st day 
of December 1973’ were substituted; 

(b) In relation to any improvement 
scheme notified under Section 363 be- 
fore the commencement of the Uttar 
Pradesh Nagar Mahapalika (Amendment) 
Act, 1972 this sub-section shall be so 
construed as if for the words ‘five years’ 
the words ‘ten years’ were substituted: 


Provided further that the State 
Government by general or special order 
made before the expiry of the said 
period of five years, or of ten years, or 
as the case may be the said period 
pending- on the 31st day of December, 
1973 may for reasons to be recorded in 
writing extend the said period by ' ene 
year.’ 
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3. In the instant case. the award 
was given on 25-9-1961, and the proceed- 
ings for acquisition cannot, therefore be 
held to be invalid. 


4, It was then urged that the im- 
provement scheme, in so far as the ap- 
pellants’ land is concerned. was aban- 
domed and, at any rate, should be deem- 
ed to have been abandoned on -aceount 
of no action having been taken from 
1936 to 1961 in furtherance of the said 
scheme. In this connection reliance was 
placed upon a letter from the Collector, 
Allahabad to the Administrator, Im- 
provement Trust, Allahabad, dated 27-5- 
1955, a true copy of which was filed as 
Annexure “AAA” with the supplemen- 
tary affidavit, The relevant portion of 
the said letter reads: 


“With reference to your D. O. No 
17/111-C dated 19-5-55 I am to inform 
you that the acquisition proceedings in 
respect of the properties’ mentioned in 
your letter No. 3937/11(1)W, dated 31-10- 
53 and letter No. 3033/111AC, dated 
Sept. 1, 1953 were started and you were 
requested to meet the cost of acquisition 
but neither any reply was received nor 
any fund was allotted hence the acqui- 
sition proceedings were stopped and the 
files were consigned on 15-9-54. How- 
ever, the files have now been taken out 
from Record Room and necessary action 
for the acquisition is being taken.” 


5. On a plain reading of this let- 
ter it is apparent that the scheme was 
never abandoned. The proceedings were 
only stopped for some time on account 
of non-availability of funds, The said 
letter in fact clearly goes to show that 
mecessary action for the acquisition was 
being taken. 


6. In support of the submission 
that the scheme should be deemed to 
have been abandoned, reliance was plac- 
ed on Section 42 (1) of the Act which 
is to the following effect :— 


‘Whenever the State Government 
sanctions an improvement scheme. it 
shall announce the fact by notification 
and except in the case of a deferred 
street scheme, development scheme or 
town expansion scheme. the Trust shall 
forthwith proceed to execute the same.” 
It was urged that the word “forthwith” 
would mean a reasonable time and a 
period of nearly twentyfive years from 
the date of the publication of the noti- 
fication umder Section 42 could by no 
stretch of imagination come within the 
meaning of the word “forthwith” used 
in the said section, It was urged that 
even if no specific time is fixed, it has 
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oto be a reasonable time. In support, of 

his contention the learned counsel plac- 
ed reliance upon Murat Patwa v, Pro- 
vince of Bihar. AIR 1948 Pat 135 (FB) 
and M. R. S. Mani v. District Magis- 
trate, AIR 1950 Mad 162. We are, how- 
ever, umable to accept the submission 
of the learned counsel, Firstly. the Act 
does not empower the authorities to 
abandon an improvement scheme which 
has been sanctioned and published under 
Section 42-of the Act. In Ram Dayal v. 
Kanpur, Urban Areas D, B. . Paramat, 
Kanpur, 1956 All LJ 595 it was held by 
a learned Single Judge of this Court 
that there was mo express power given 
under the U. P. Town Improvement Act, 
1919, to the improvement trust to aban- 
don any scheme after it had been sub- 
mitted to the State Government for 
sanction and had been sanctioned, It 
was further held that there was no limi- 
tation prescribed in the Act for carry- 
ing out a particular scheme and that 
there was nothing in Section 42 of the 
Act from which it could be argued that 
if the scheme was not executed forth- 
with no steps could be taken to execute 
it afterwards. The judgment of the 
learned Single Judge in the above case 
was affirmed in Special Appeal No. 207 
of 1956 decided on 8-12-1960 (All), 


7. The second ground on which 
the submission of the learned counsel 
cannot be accepted is that the word 
‘forthwith’ used in Section 42 of the Act 
is not mandatory. but only directory. 
(See: Civil Mise, Writ No. 3304 of 1963, 
Rameshwar Prasad Bagla v. Kanpur 
Nagar Mahapalika, decided by a Bench 
of this Court on 14-9-1965 (AIL) 


8. Thirdly, from the counter-affi- 
davit and Annexure ‘Œ thereto, it is 
clear that between 1936 and 1952 vari- 
ous awards were given im respect of 
different plots of land sought to be ac- 
quired under the scheme, which clearly 
indicates that the scheme was being 
executed from the date of the notifica- 
tion under Section 42. Under these cir- 
cumstances, it cannot be said that the 
scheme was either abandoned or would 
be deemed to have been abandoned. 


9. The learned counsel then urg- 
ed that the acquisition of the appel- 
lants land by continuation of the scheme 
under the Adhiniyam is hit by Article 
14 of the Constitution inasmuch as if a 
new scheme was framed. under Chapter 
14 of the Adhiniyam, the said scheme 
would have, in view of sub-section (4) 
of Section 365 of the Adhiniyam, to be 
completed at least up to the stage of 
making of awards within a period of 
five years from the date of the notifica- 
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tion of the scheme under Section 363 
or at most, within six years, if the said 
period was extended by one year under 


+ the first proviso to the aforesaid sub- 


section; whereas, if an old scheme was 
continued, it could be completed on or 
before the 31st of December, 1967. Ac- 
eording to the learned counsel this was 
bound to be prejudicial to those whose 
land was sought to be acquired under 
the old scheme, inasmuch as those whose 
land is sought to be acquired under the 
old scheme, would be paid compensa- 
tion in accordance with the market 
value of the land as it existed on the 
date when the relevant notification was 


_ issued under the Act, which may be 30 


years or 40 years before the completion 
of the scheme; whereas, the persons 
{whose land is acquired under Chapter 14 
of the Adhiniyam. the difference be- 
tween the dates on which the notifica- 
tion is issued under Section 363 and the 
date on which the scheme is completed, 
would only be five years, or at best 
six years. The.argument though it ap- 
pears to be attractive, has no legs to 
stand upon. Section 58 of the Act con- 
tains provisions for the modification of 
the Land Acquisition Act, The modifica- 
tions made in the Land Acquisition Act 


~ as referred to in Section 58 are contain- 


ed in the schedule to the Act. By para 
14 of the schedule a new Section 48-A 
after Section 48 was inserted which 
reads: 


"48-A. Compensation to be awarded 
when land not acquired within two 
years— (1) If within a period of two 
years from the date of the publication 
of the declaration under Section 6 in 
respect of any land, the Collector has 
mot made an award under Section 11 
with respect to such land. the owner of 
the land shall, unless he has been to a 
material extent responsible for the de- 
lay. be entitled to receive a compensa- 
tion for the damage suffered by him in 
eonsequence of the delay. 


(2) The provisions of Part III of this 
Act shall apply so far as may be. to the 
determination of the compensation pay- 
able under this section.” 


{Similar is the position under the Adhi- 
i niyam. Section 376 of which provides 


for the modifications in the Land Acqui- 
sition Act. The modifications are con- 
tained in Schedule II to the Adhiniyam 


= land by para 14 of this Schedule too a 


provision similar to Section 48-A refer- 
red to above, was inserted. 


10. Under these provisions the 
appellants are entitled to receive com- 
pensation for the damage suffered by 
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them in consequence of the delay. Dif- 
ference between the market value of 
the land sought to be acquired as it 
existed on the date when the relevant 
notification was issued under the Act 
and on the date when the award was 
given, may be a good measure for as- 
sessing the damages payable to the ap- 
pellants under the aforesaid provisions. 
and the compensation would, thus pay- 
able to the appellants, be a just and fair 
compensation. The submission based on 
Article 14 of the Constitution also, 
therefore. fails. 


11. It may be pointed out that in 
connection with the submission about 
compensation learned counsel for the 
appellants relied upon M/s. Doongarsee 
and Sons v. State of Gujarat (AIR 1971 
Guj 46) and Venkatamma v. C. I. Trust 
Board (AIR 1972 Mys 193) (FB) and 
urged on the authority of these cases 
that the material date for determining 
the market value of the land sought to 
be acquired, should not be the date when 
the relevant notification was issued 
under the Act, but should be the date 
on which the award was given. In the 
view we have taken on the basis of the 
modifications contained in the schedules 
to the Act and the Adhiniyam referred 
to above, we find it umnecessary to go 
into this question. 


12. Lastly. it was urged that the 
amendments made in the Land Acqui- 
sition Act in regard to the payment of 
compensation by paragraph 10 of the 
Schedule to the Act as well as paragraph 
10 of the II Schedule to the Adhiniyam, 
in so far as they provide that the owner 
whose land is acquired shall be paid 
compensation not according to the mar- 
ket value of the land, but the market 
value shall be computed according to 
the use to which the land was put on 
the date with reference to which the 
market value is to be determined, and 
that such owner shall not be paid sola- 
tium of 15 per cent which he would 
have got if the land had been acquired 
under the Land Acquisition Act being 
hit by Article 14 of the Constitution are 
invalid. A similar amendment had been 
made by paragraph 10 of the Schedule 
to the Nagpur Improvement Trust Act, 
1936. and has-been held to be violative 
of Article 14 of the Constitution by the 
Supreme Court in Nagpur Improvement 
Trust v. Vithal Rao (AIR 1973 SC 689). 
Learned counsel for the Nagar Maha- 
palika, however, urged that the notifi- 
cations under Sections 36 and 42 of the 
Act having been published on 23-6-1923 
and 8-7-1936 respectively. i.e. long be- 
fore the commencement of the Consti- 
tution, the proceedings for acquisition 
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could not be held to be invalid on the 
ground urged by learned counsel for the 
appellant. Reliance was placed on Dal 
Chand v. Delhi Improvement Trust, AIR 
1967 SC 87. In that case not only the 
notifications under Sections 36 and 42 of 
the Act as extended to Delhi had been 
published before the coming into force 
of the Constitution, but even the award 
had been given before the said date and 
as such. the case is distinguishable from 
the facts of the present case where the 
award was given long after the com- 
mencement of the Constitution, namely 
on 25-9-1961. Reliance was then placed 
on B. C, Ltd. v, State of U. P.. 1973 All 
LJ 123 = (AIR 1973 All 468), In that 
case too not only the notifications under 
Sections 4 and 6 had been issued be- 
fore the commencement of the Consti- 
tution the award also had been given 
and possession of the land taken before 
that date and it was held that in these 
circumstances Article 14 of the Consti- 
tution could not be applied retrospec- 
tively. Coumsel for the Nagar Mahapalika 
then invited our attention to an un- 
reported decision of a Division Bench of 
this Court in Civil Misc. Writ No. 4473 
of 1964, Om Prakash v. State of U. P. 
decided on 19-3-1968 (All), In that case 
proceedings for acquisition of land were 
initiated under the Town Improvement 
Act and the sanction of the scheme was 
published in the Gazette dated 17-6-1944. 
Before the giving of the award under 
Section 11 of the Land Acquisition Act 
the said Act was however, repealed by 
the Nagar Mahapalika Adhiniyam, and 
subsequent proceedings were continued 
under the Adhiniyam, The award . was 
thus obviously given after the com- 
mencement of the Constitution. One of 
the questions raised in that case was 
that.the modifications made by the Adhi- 
miyam in Section 23 of the Land Acqui- 
sition Act regarding compensation were 
violative of Article 14 of the Constitu- 
tion. It was held as follows:— 


“Where the property is acquired for 
the Mahapalika for the scheme purpose 
or non-scheme purpose, the property 
owner gets one and the same compensa- 
tion. We are unable to discern any in- 
vidious discrimination in the instant 
legislation with respect to the quantum 
of compensation. Persons whose property 
is acquired for the Mahapalika are plac- 
ed in a single class and are treated 
alike.” 


It may. however. be pointed out that 
near about a month later the Supreme 
Court on 23-4-1968 had occasion to con- 
sider a similar question in Belammal v 
State of Madras, AIR 1968 SC 1425 with 
regard to the provisions of the Madras 
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City Improvement Act, The said Act 
by clause 6, sub-clause (2) of the Sche- 
dule attached to it made a provision 
which deprived the owners of statutory 
right to solatium at the rate of fifteen 
per cent on the market value of the 
land. The said provision was held to be 
violative of the equality clause of the 
Constitution, In the case of Nagpur Im- 
provement Trust, AIR 1973 SC 689 
(supra) the Supreme Court while refer- 
ring to the nature of proceedings under 
Pi Urban Development Act, 
eld:— 


“This Court held in Nadeshwar Pra- 
sad v., U. P. Government, AIR 1964 SC 


1217, that the fact that the land could ~ 


be acquired for a scheme under the 
Kanpur Urban Development Act (U. P. 
Act VI of 1945) did not prevent the Gov- 
ernment from acquiring the lands for the 
same purpose under the Land Acquisition 
Act (as amended by the Kanpur Act). 
We may mention that the Kanpur Act 
amended the Land Acquisition Act by 
the Schedule for the purpose of acquisi- 
tion of land for the Board in a similar 
manner as in the Nagpur Improvement 
Trust Act.” 


It was, further, held:— 


“Can acquisition be made on the 
basis of the authority acquiring the land. 
In other words, can different principles 
of compensation be laid if the land is 
acquired for or by the Improvement 
Trust. or Municipal Corporation. or the 
Government, It seems to us that the 
answer is in the negative because as far 
as the owner is concerned, it does not 
matter to him whether the land is ac- 
quired by one authority or the other. 


_ it is equally immaterial whether it 
is one Acquisition Act or another Ac- 
quisition Act under which the land is 
acquired. If the existence of two Acts 
could enable the State to give one owner 
different treatment from another equally 
situated the owner who is discriminated 
heer can claim the protection of Arti- 
c e 1 fad 


13. We may point out that the 
Kanpur Urban Areas Development Act 
referred to in the case of Nagpur Im- 
provement Trust. AIR 1973 SC 689 
(supra) had also by paragraph 10 of the 
Schedule attached to it, made amend- 
ments in the Land Acquisition Act simi- 
lar to those as made by paragraph 10 
to the Schedule of the Town Improve- 
ment Act. The ground on which the 
argument about the applicability of Arti- 
ele 14 of the Constitution was repelled 
fn Writ No. 4473 of 1964, D/- 19-3-1968 
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(AlL) (supra) has been considered and 
negatived specifically by the Supreme 
Court in the case of Nagpur Improve- 
ment Trust, AIR 1973 SC 689 (supra). 
Apparently the said decision does not 
now hold the field and the law declared 
by the Supreme Court has to be follow- 
ed in view of Art. 141 of the Constitu- 
tion. 

i4. It is only such transactions 
which had been completed before 
commencement of the Constitution ` and 
vesied rights had come iato being that 
cannot be challenged on the ground of 
being in violation of Article 14 of 


ing the case stands on a different foot- 
ing: No one has a vested right in pro- 
cedure and such proceedings. as are 
taken after the commencement of the 
Constitutions have to be in conformity 
with the Constitution. If they are hit 
by Article 14, recourse to such proceed- 
ings cannot be taken. See Lachhman 
Das v. State of Bombay (AIR 1952 SC 
235), 


15. In so far as the question of 
discrimination in regard to the mode of 
calculating the compensation payable 
for land sought to be acquired is con- 
cerned.’ the relevant point of time for 


determination as to whether the pro- 
cedure provided for the said purpose 
is discriminatory or not, is the date 


when the award is given under Section 
11 of the Land Acquisition Act in pur- 
suance of the notice issued under Sec~ 
tion 9 of the said Act. The Schedule to 
the Town Improvement Act has added 
Section 17-A in the Land Acquisition 
Act. A similar section has been added by 
the second Schedule to the Adhiniyam 
also. The section as added by the Adhi- 
niyam reads:— 


“In every case referred to in Section 
16 or 17, the Collector shall upon pay- 
ment of the eost of acquisition make 
over charge of the land to the Mukhya 
Nagar Adhikari, and the land shall 
thereupon vest in the Mahapalika sub- 
ject to the liability of the Mahanalika 
to pay any further costs, which may be 
incurred on account of its acquisition.” 


16. It would be seen that the 
land vests in the Mahapalika after the 
award has been given under Section -11 
and charge of the land made over te 
the Mahapalika as contemplated by Sec- 
tion 17-A. Till then. no vested righf 
comes into being in favour of the Maha- 
palika. As already pointed out above. in 
the instant case. the award was given 
on 25-9-1961. i.e.. after the commence- 
ment. of the Constitution and as such; 
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it is open to the appellants to urge that 
the amendments made to the provisions 
of the Land Acquisition Act by para- 
graph 10 of the Schedule to the Act, or 
the Adhiniyam, were hit by Article 14 
of the Constitution. Relevant portion of 
paragraph 10 of the Schedule to the Act 
which has been challenged reads thus— 


“10. -Amendment of 
e D Ea 


(2) The full stop at the end of sub- 
section (2) of Section 23 of the said Act 
shall be deemed to be changed to a colon 
and the following proviso shall be deem- 
ed to be added: 


“Provided that this sub-section shall 
not apply to amy land acquired under 
the United Provinces Town Improvement 
Act, 1919. except— 


(a) land acquired under aein 
(4) of Section 29 of that Act. 


(b) buildings in the actual occupa- 
tion of the owner or occupier free of 
rent by a relative of the owner and the 
land appurtenant thereto, and 


(c) gardens not let to tenants, ~but 
used by the owners as a place of resort. 


__ (3) At the end of Section 23 of the 
said Act the following shall be deemed 
to be added, namely. 


“(3) For purposes of clause first of 
sub-section (1) of this section— 


(a) the market value of the land 
shall be the market value according to 
the use to which the land was put at 
the date with reference to which tha 
market value is to be determined under 
that clause.” 


Section 23- -= 


Paragraph 10 of the Second Schedule to 
the Adhinivam reads:— 


"10. Amendment of Section BBa 
(1) irena 
(2) (* * * *) 


(3) At the end of Section 23 of the 
said Act the following shall be deemed 
to be added namely, © 


(3). For purposes of clause first of 
sub-section (1) of this section— 


(a) the market value of the land 
snall be -the market value according to 
the use to which the land was put at the 
date with reference to which the mar- 
a value is to be determined under that 
clause.” 


It may be pointed out that by sub-para- 
graph (2) of paragraph 10 to the second 
Schedule of the Adhiniyam an amend- 
ment similar to that made by sub-para- 
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graph (2) of paragraph 10 to the Sche- 
dule of the Act had been initially made, 
but sub-paragraph (2) of Paragraph 10 
to the second Schedule of the Adhiniyam 
was subsequently deleted by U. P., Act 
XXIII of 1961. 


; 17. It is further to be noted that 
in so far as the State of Uttar Pradesh 
is concerned by sub-paragraph (2) of 
Paragraph 8 of the Schedule to the Land 
Acquisition (U. P. Amendment) Act, 1954 
(U. P Act XXII of 1954). sub-section (2) 
of Section 23 of the Land Acquisition 
Act was deleted. Sections 2 and 3 of the 
said Act provide: 


“2. Amendment of Act I of 1894 in 
its application to Uttar Pradesh. In its 
application to Uttar Pradesh, the Land 
Acquisition Act, 1894 (hereinafter refer- 
red to as the Principal Act) shall in so 
far as it relates to acquisitions of Land 
except for the purposes of the Union 
have effect subject to the amendments 
specified in the Schedule: 


(3) Savings— 


“Notwithstanding anything contained 
in Section 2, Section 23 of the Principal 
Act shall in respect of any acquisition of 
land made in pursuance of notification 
under Section 4 of the said Act issued 
prior to the commencement of this Act 
have effect as if sub-section (2) thereof 
had not been omitted.” 


Paragraph 2 (1) of the Schedule to the 
Town Improvement Act provides:— 


“(1) The first publication of a notice 
of an improvement scheme under Sec- 
tion 36 of this Act. shall be substituted 
for and thavé the same effect as publi- 
cation in the official gazette and in the 
locality of a notification under sub-sec- 
tion (1) of Section 4 of the said Act 
except where a declaration under Sec- 
tion 4 or Section 6 of the said Act has 
ee Kee made and is still in 
orce’ 


As already pointed out above, the noti- 
fication under Section 36 of the Act was. 
in the instant case, issued on 23-6-28. 
ie. long before the commencement of 
the Land Acauisition (U. P, Amendment) 
Act, 1954, Since a notification under Sec- 
tion 36 of the Act stands on the same 
footing as the notification under Section 
4 of the Land Acquisition Act, for pur- 
poses of the instant case, in view of the 
saving clause contained in Section 3 of 
the Land Acquisition (U. P. Amendment) 
Act, 1954, it would be deemed that sub- 
section (2) of Section 23 of the Land Ac- 
auisition Act has not been omitted. 
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18. In view of the decision of thej 
Supreme Court in the case of Nagpur 
Improvement Trust, AIR 1973 SC 689 
(supra) we are of the opinion that the 
proviso added to Section 23 (2) of the 
Land Acquisition Act in so far as those 
cases are concerned where the notifica- 
tion under Section 36 of the Town Im- 
provement Act had been issued prior to 
the commencement of the Land Acqui- 
sition (U. P. Amendment) Act. 1954. and, 
sub-section (a) added to Section 23 (3)} 
of the said Act by paragraph 10 (3) of| 
the schedule of the Act, and sub-section 


(a) added to Section 23 (3) of the Land 


Acquisition Act by paragraph 10 (3) to 
the second Schedule of the Adhiniyam, 
as quoted above. are hit by Article 14 
of the Constitution. The result is that 
even though the proceedings for acqui- 
Sition would not be bad, the amendments 
made in the Land Acquisition Act by| 
the aforesaid provisions of the Act and 
the Adhiniyam could not have been’ 
taken into consideration while determin- 
ing the compensation payable to the ap- 
pellants. 


19. In the result the appeal suc- 
ceeds and is allowed with costs. The 
judgment of the learned Single Judge 
is set aside. The writ petition is allowed 
and the award dated 25-9-1961 given by 
the Special Land Acquisition Officer. 
Allahabad respondent No. 1. is quashed 
and he is directed to give a fresh award 
in accordance with law and in the light 
of the observations made above. 
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Smt, Kishan Devi, Appellant v. Joint 


Director of Consolidation, U. P, and 
others, Respondents. 
Special Appeal No. 794 of 1967, D/- 


28-3-1973, against judgment of Yashoda- 


nandan, J. in C. M. W. No. 723 of 1963, 
D/- 26-8-1967. 
Index Note :— (A) Constitution of 


India. Article 226 — Manifest error of 
law — Order of Consolidation authorities 
in disrezard of Civil Court decree. 
C. M. W. No. 723 of 1963, Dt. 26-8-1967 
(Ali), Reversed. 


Brief Note :— (A) When in a suit for 
injunction to restrain the defendant from 
interfering with possession of plaintiff a 
compromise decree is passed holding that 
the plaintiff is the sirdar of the land in 
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possession, the decree is not without 
jurisdiction. Therefore, the orders passed 
by the consolidation authorities 
regarding the decree suffer from mani- 
fest error of law and must be set aside. 

(Para 5) 


G, P. Bhargava and Sudhir Chand, 


for Appellant; B. D. Mandhyan and 
Standing Counsel for Respondent. 
SWARUP, J.:— This appeal has 


been filed against the judgment of a learn- 
ed single Judge dismissing the writ peti- 
tion filed by the appellant. 


2. The name of Smt. Kishan Devi, 
appellant, was entered in the basic year 
in the consolidation records. Objections 
were filed by respondents 5,6 and 7 to the 
effect that they were Sirdars and the name 
of Kishan Devi was wrongly entered. The 
objections were allowed by the consoli- 
dation authorities and the appeal filed by 
the appellant was dismissed. Revision 
filed by the appellant was also dismissed 
Appellant then filed the Writ Petition. 
The Writ petition was dismissed, 


3. The appellant had filed suit No. 
585 of 1956 in the Civil Court. The suit 
was decreed on 3rd January 1957 on the 
basis of a compromise and it was decided 
through the compromise decree that Smt. 
Kishan Devi was the Sirdar in posses- 
sion of the land in dispute. Subsequent- 
ly, Smt. Mathuri. from whom respon- 
dents 5, 6 and 7 are claiming, filed suit 
No, 85 of 1957 for cancellation of the 
compromise‘ decree in suit No. 585 of 
1956 on the allegation that the compro- 
mise decree had been obtained by fraud. 
This suit was dismissed in default. The 
consolidation authorities took the view 
that the decree passed by the Civil 
Court’ was without jurisdiction as the 
Civil Court could not declare Sirdari 
rights. The suit was for an injunction 
to restrain the respondent Smt. Mathuri 
from interfering with the possession of 
Smt. Kishan Devi. The Civil Court thus 
had the jurisdiction to entertain the Suit 
and the decree passed by it could not 
be regarded a nullity or without jurisdic- 
tion. Learned single Judge did not ac- 
cept the contention of the appellant that 
the decree in suit No. 85 of 1957 barred 
the plea that the decree im the earlier 
suit was not binding on the ground that 
it had been obtained by fraud or was 
otherwise invalid. Learned single Judge 
took this view because the appellant had 
failed to establish from the record that 
the subsequent suit was dismissed in the 
absence of both of the plaintiff and the 
defendant. This circumstance was rele- 
vant because if the suit had been dis- 
missed in the absence of both the plain- 


dis- . 
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tiff and the defendant. fresh suit for the 
same relief would not have been barred, 
such a suit would be barred only if the 
defendant was present when the suit was 
dismissed. Subsequently, the appellant, 
filed an application for review of the 
judgment and produced before the learn- 
ed single Judge -a copy of the order by 
which suit No. 85 of 1957 was dismissed. 
From this order it appears that the coun- 
sel and Pairokar of defendant No. 1, 
Smt. Kishan Devi were present when 
the suit was dismissed for default of 
the plaintiff. The application for review 
was, however, dismissed. In the course 
of the judgment on the review applica- 
tion learned single Judge observed that 
on the basis of the document showing 
that the defendant No. 1 was present 
when the suit No. 85 of 1957 was dis- 
missed for default, he would have re- 
called the earlier order but as the peti- 
tioner was not entitled to succeed for 
another reason, the order was not re- 
called. The reason om which the learned 
single Judge decided that the petitioner 
was not entitled to any relief was that 
the respondents Nos. 5. 6 and 7 had ac- 
cording to him perfected their title by 
adverse possession. According to the 
learned single Judge, the effect of the 
decree of 3rd January 1957 was that 
Kishan Devi was to be accepted to be in 
possession till that date, but on the find- 
ing of the consolidation authorities the 
possession thereafter would be deemed 
to be the possession of respondents, 


4, Learned counsel for the appel- 
lant has contended that the reason given 
by the learned single Judge for refusing 
the relief to the petitioner was not cor- 
rect. We are of opinion that he is right 
in his submission. The consolidation ope- 
rations had started in 1961 and the 
Objection had been filed on 16th June 
1961. The period of six years from the 
date of the decree from which respon- 
dents entered into possession would, 
therefore, not expire before the consoli- 
dation proceedings had commenced. The 
respondents could not, therefore, acquire 
any title by adverse possession even if 
their possession is deemed to commence 
from 3rd January 1957. Learned coun- 
sel for the respondents has contended that 
the issue of notification under the Con- 
solidation of Holdings Act will not ar- 
rest the running of limitation under Sec- 
tions 209 and 210 of the Zamindari Aboli- 
tion and Land Reforms Act. We are, 
however, of opinion that it was not open 
to the appellant to institute a suit under 
Section 209 of the Zamindari Abolition 
Act after consolidation proceedings had 
commenced. Section 49 bars the juris- 
diction of the Court to entertain a suit 


-under Section 209 of the Zamindari Abo- 


la 
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lition and Land Reforms Act. If the 
jurisdiction of the Court is barred, no 
person can file a suit. Hence. the non- 
filing of the suit would confer no rights 
,on the person who was in possession on 
fhe date the consolidation proceedings 
had started, if the limitation for a suit 
under Section 209 of the U, P. Zamindari 
Abolition and Land Reforms Act had not 
till then run out. 


5. In view of the dismissal of suit 


No. 85 of 1957, in the circumstances men-. 


tioned above, it was not open to the con- 
solidation authorities to disregard the 
decree passed in suit No. 585 of 1956. 
'That decree had to be taken as finally 
adjudicating rights of the parties as they 


existed on that date. The respondents 
were claiming through Smt. Mathuri and 
as she was bound by that decree, respon- 
dents will also be bound by the same. 
The orders of the consolidation authori- 
ties, therefore, suffer from manifest error 
of law and cannot be upheld. 


6. We accordingly allow the ap- 
peal, set aside the judgment of the 
learned single Judge, and allow the Writ 
petition and quash the orders passed by 
respondents 1 to 4, Parties will bear 
their own costs. 

Appeal allowed. 
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(Mar) 94 
——0. 21, R. 62 — See Ibid, S. 47 


(Jan) 24 A 
——-O. 21, R. 66 (2) (e) and (f) as amend- 


ed in Andhra Pradesh — Sale proclama- 


tion — Fixing and incorporating upset 
price — Duty of executing Court 
(Jan) 24 B 
——O, 21, R. 90 — See (1) Ibid, S. 11 
(May) 132 A 
-——O. 21, R. 92 (1) — Confirmation ' of 
sale —— Judgment-debtor dying after sale 
but before its confirmation — His legal 
representatives not brought on record — 
Confirmation — Validity (May) 132 B 
——O, 21, R. 100 — See Ibid, O. 21, 
R. 105 (Jan) 16 
——O. 21, R. 105 — Application under 
O. 21, R. 97 disposed of ex parte — Deli- 
very effected — R. 105 can be invoked 
for setting aside ex parte order if suffi- 
cient cause is shown (Jan) 16 
-———O, .22, R. 3 — A suit by Kartha and 
his two sons for possession of joint family 
property — Death of one of two sons — 
His female heirs not brought on record 
(Feb) 58 
——O, 22, R. 10 — See Houses and Rents 
— Andhra Pradesh Buildings (Lease, 
Rent and Eviction) Control Act (1960) 
S. 2 (ix) (Jul) 206 


-~—O, 23, R. 3 — Recording of compro- 
mise on arbitration award — Consent to 
reference and to award is sufficient — 
Consent to terms of award not necessary 
(Jan) 19 A 
O. 23, R. 3 and O. 21, R. 2 — Com- 
promise after filing of appeal — Whether 
can be recorded by Appellate Court 
(Jan) 19 B 
——O, 26, R. 10 — Examination of Com- 
missioner — .Necessity of (Jun) 168 
——O, 33, R. 5 — Forma pauperis peti- 
tion under — Decided only on allega- 
tions therein and not in the counter 


(Jul) 196 
——O, 34, R. 4 (1) — 
D g 





See Ibid, O. 34, 
(Feb) 41 


Civil P. C. (contd.) 


——0O. 34, Rr. 5 and 4 (1) — Application 
to set aside sale held in execution of 
mortgage detree — Payment of pound- 
age fee as part of expenses or costs 
(Feb) 41 
——O, 34, R. 5 — Sale of agricultural 
land in execution of mortgage decree — 
Crops raised on’ land subsequently — 


Auction-purchaser is entitled to the 
value of crop (Mar) 94 
——O,.34, R. 6 — See Hindu Law — 
Joint family property (Jun) 162 B 


——O. 39, R. 1 — Suit for injunction 


. based on a registered design — Defence 


that design is not new — Availability 


(Jan) 17 A > 
—O. 41, R. fi — See Letters Patent 
(A. P.), Cl. 15 (Oct) 295 
—O,. 41, R. 4 — See Letters Patent 
(A. P.), Cl. 15 (Jun) 162 A 
——0O. 41, R. 33 — See . Letters Patent 
(Andh, Pra.), Cl. 15 (Jun) 162 A 


——O, 41-A, R. 14 — See High Court 
Rules and Orders —- Andhra Pradesh 
High Court (Appellate Side) Rules, R. 20 


Mar) 84 
—O. 44 — See Letters Patent. (A. P.), 
Cl. 15 (Oct) 295 


—O, 50 — See oe aoe Small Cau- 
ses Courts Act (1330 F), S. 
(Oct) 305 (FB) 


CIVIL SERVICES 


—A. P. Civil Services (Disciplinary Pro- 
‘ceedings Tribunal) Act (2 of 1960), S. 2 
(b) — Government servant attaining age 
of superannuation during pendency of 
enquiry against him — Is “government 


“servant” in view of R. 351-A, Proviso, 


A. P. Pension Code (Jul) 223 C (FB) 


—S. 7 — Tribunal is not precluded 
from recommending a penalty under the 
A. P. Pension Code (Jul) 223 B (ŒB) 


—Andhra Prades!. Pension Code, Rule 
351-A Proviso — See also’ Civil Services 
— A. P. Civil Services (Disciplinary Pro- 
ceedings Tribunal) Act (1960), S. 2 (b) 
(Jul) 223 C (FB) 
——R. 351-A — Validity — Is not void 
on ground of inconsistency with provi-~ 
sions of A. P. Civil Services (Disciplinary. 
Proceedings Tribunal) Act , 
(Jul) 223 A (FB) 





Constitution of India, Art. 14 — See also 
Education — Andhra Pradesh Education 
Rules, R. 219 (b), Note (iv) (Mar) 65 
——Art, 14 — When English is a com- 
pulsory subject even in colleges with 
Telugu as a medium of instruction the 
concept of equality is not violated if test 
papers are set in English with option to 
answer them either in English or Telugu 

Mar) 66 


-h 
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Constitution of India (contd.) 
Art. 19 (1) (f) — See also A. P. Cha- 
ritable and Hindu Religious. Institutions 
and Endowments Act (1960), S. 23 

(Nov) 325 C 
——Art. 19 (1) (f) — The rights granted 
by the Sanads can be taken away by 
valid enactments even if the terms and 
conditions of the Sanad are not violated 
by the grantee (Sep) 236 C 
Art. 19 (5) — See Tenancy Laws — 
Andhra Pradesh Mahals (Abolition: and 
Conversion into Ryotwari) Regulation 
(1969), S. 2 (d) ; (Sep) 236 F 

——Art. 25 — See also A. P. Charitable 

and Hindu Religious Institutions and En- 
dowments Act (1966), S. 23 

(Nov) 325 B 











food are’ matters concerning religion — 
Interference with infringes Article 
(Nov) 325 A 
—Art. 26 — See A. P. Charitable and 
Hindu Religious Institutions and Endow- 
ments Act (1966), 5. 23 (Nov) 325 B 
Art. 26 (b) — See Ibid, Art. 25 ' 
(Nov) 325 A 
—-Art, 226 — See also (1) A. P. Charit- 
able and Hindu Religious Endowments 
Act (1966), S. 77 (Feb) 62 
(2) Land Acquisition Act (1894), Sec- 
tion 17 (4) (Mar) 75 (FB) 


——Art. 226 — Mandamus to allow peti- 
tioners to sell sun-cured abnus leaves in 
open market — Issue of.— Validity 
(Mar) 68 A 
——Arts, 226 and 227 — Plea of viola- 
tion of Art. 19 (1) (2) is not tenable un- 
less its foundation is laid in writ peti- 





tion (Sep) 230 A 

St 226 — Concurrent finding of 

fact (Oct) 281 B 
Art, 227 — See Ibid, Art. 226 





(Sep) 230 A 
—-Art. 244 (1) — See Tenancy Laws — 
Andhra Pradesh Mahals (Abolition and 
Conversion into Ryotwari) Regulations 
(1969), S. 1 (Sept) 236 A 
— Sch. V, Para. 5 (2) — See Tenancy 
Laws — Andhra Pradesh Mahals (Aboli-< 
tion and Conversion into Ryotwari) Re- 
gulations (1969), S. 1 (Sept) 236 A 
Contract Act (9 of 1872), S. 70 — See 
Stamp Duty — Stamp Act (1899), S. 35 
(Nov) 342 A (FB) 

Court-Fees Act (7 of 1870) 
See under Court-Fees and Suits Valua- 

COURT-FEES AND SUITS 
VALUATIONS 


—Andh. Pra. Court-Fees and Suits .Va- 
Juation Act (7 of 1956), S. 26-C — Suit 
for: relief only of injunction — Computa- 
tion of Court-fee — Proper mode 

(Jan) 13 
—S. 51 — Pleas as to valuation and 
jurisdiction — Stage for (Apr) 125 


Art. 25 — ‘Religion’ — Offerings of . 


Court-Fees and Suits Valuations — Andh. 
Pra. Court-Fees and Suits Valuation 
Act (contd.) 

S. 63 — Court-fees paid on cross-ob- 

jections — Refund of — Power of Court 

(Apr) 98 

-——S. 75 (1) — See Civil P, C. (1908), 

O. 34, R. 5 (Feb) 41 

—Court-Fees Act (7 of 1870), Sch, IJ, 

Art. 17-B — Declaratory suit challeng- 

ing general revision of taxes by Pahcha- 

yat filed by tax-payers in representative 
capacity — Cross-objections — Proper 

court-fee (May) 156 B 








Custom — Performance of rites amongst 
non-regenerate Telugu castes 


(Jul) 208 B. 
DEBT LAWS 


-—Hyderabad Money Lenders Act (5 of 
1349 F), Ss. 2 (7), 3 (5) (a), 9 (2) — Money 
lender — Who is — Burden of proof . 

(May) 144 


-—S. 3 (5) (a) — See Ibid, S. 2 (7) 
(May) 144 
——S. 9 (2) — See Ibid, S. 2 (7) 
(May) 144 


Tamil Nadu Agriculturists’ Relief Act 
(4 of 1938), S. 18 — In absence of proof 
that the debtor was an agriculturist on 
the date filing suit the debt cannot be 
scaled down (Apr) 99 B 


Easements Act (5 of 1882), S. 15 — Ease- 





ment in respect of property jointly 
owned ar) 86 
——S, 15 — Easement against Govern- 
ment (Oct) 281 C 


EDUCATION 


--Andhra Pradesh Education Rules, Rule 
219 (b), Note (iv) — Note (iv) inserted 
by Government Notification No. 2745/P2/ 
69-10. Edn. D/- 16-11-70 which takes 
away the fee concession of employee- 
students is violative of Art, 14 of the 
Constitution (Mar) 65 


~—Andhra Pradesh Government Technical 
Examinations (Typewriting) Administra- 
tive Rules, R. 6 (b) — Prescribing use of 
only one particular type of machine in 
the examination — In the circumstances 
Rule held to be reasonable — Standard 
of “unreasonableness” explained 

(Sep) 230 C 


Evidence Act (1 of 1872), S. 32 (5) — A 
document executed subsequent to the 
dispute cannot be relied upon for ascer~ 
taining the relationship (May) 149 C 
—S. 90 — The factum of proper cus- 
tody itself cannot be the subject-matter 
of any presumption — It should be satis- 
factorily proved (May) 149 B 
——S. 91 — See Stamp Duty — Stamp 

Act (1899), S, 35‘ (Nov) 342 A FB) 
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Evidence Act (contd.)- 
—Ss. 101-104 — See also Trade and 
Marchandise Marks Act (1958), S. 27 (2) 
(Feb) 51 C 
Ss. 100-104 — Suit for ejectment — 
Plaintiff must establish his own title 
(May) 149 A 
—S, 114 — Grant — River bed which 
depends upon tidality or navigability — 
Presumption as to (Oct) 281.A 
——S. 115 — See also Hindu Law. — Re- 
versioners (Mar) 96 
S. 115 — Question of estoppel against 
the Government in the exercise of legis- 
lative power does not arise (Sep) 236 D 
General Clauses Act (10 of 1897), S. 3 — 
See Civil P, C. (1908), O. 34, R. 5 í 
(Mar) 94 
——S. 8 — Section is not restricted in its 
applicability to past actions which do 
not project into future (Oct) 292 B 


‘HIGH COURTS RULES AND ORDERS 


—Andhra Pradesh High Court (Appellate 
Side) Rules, R. 15 (2) — See Letters Pa- 
tent (Andh, Pra.), Cl. 15 (Oct) 295 
R. 20 — Judgment dictated and typ- 
cd but not signed by a Hith Court Judge 
-— Death of Judge — Whether it can be 
pronounced by another Judge (Mar) 84 
—Rules of the High Court of Judicature, 
Andhra Pradesh, Appellate Side, Rr. 72, 
102 —- Printing of record where value of 
appeal is Rs, 20.000 and above 


(Apr) 102 
—R, 102 — See Ibid, R. 72 (Apr) 102 














Hindu Adoptions and Maintenance Act 
(78 of 1956), S. 18 — Proceedings by hus- 
band under S, 9 of Hindu Marriage Act 
(1955) — Wife’s claim for interim main- 
tenance — Maintainability (Jan) 31 A 
—-S. 23 — See Hindu Law — Widow 
(Oct). 302 B 
——S. 25 — Alteration in amount of 
maintenance fixed under agreement — 
When. not permissible (Oct) 319 (FB) 
Hindu Law — Adoption — Ante-adoption 
agreement giving a part of property to 
adoptive mother as absolute estate — 
Second adoption — Effect (Oct) 302 A 
——Alienation — “Benefit to the estate” 
— Sale of property to purchase property 


elsewhere (Jul) 214 
-—~Debts — See Provincial Insolvency 
Act (1920), S. 28 (2) (Sep} 245 C 


Debt contracted by Karta — Binding 
nature — See Letters Patent (Andh. 
Pra.), Cl. 15 (Jun) 162 A 
——Joint family — Acquisition of pro- 
perty — Character of — How to be de- 
termined (Jun) 184 A 
——Intention of conversion of self-ac- 
quired to joint property — Not to be 
easily inferred (Jun) 184 B 





Hindu Law (contd.) 

-——Joint family — Debts — See Provin- 
cial Insolvency Act (1920), S. 4 (Apr) 113 
——Joint family property — Mortgaged 
by Karta for marriage of his minor son 
— Whether son is liable to repay the 
debt (Jun) 162 B 
Mitakshara — Gift of undivided in- 
terest in coparcenary is not invalid — 








Requires ratification by other coparce- 
ners — (Sep) 226 
Reversioners — Estoppel by conduct 
(Mar) 96 


——Widow — Right of maintenance from 
joint family property is not affected by 
her possessing separate property 

(Oct) 302 B 


. Hindu Marriage Act (25 of 1955), S. 24 — 


See Hindu Adoptions and Maintenance 


Act (1956), 5. 18 (Jan) 31 A 


Hindu Religious and Charitable Endow- 
ments — De facto manager — He is com- 
petent to institute suit for recovery of 
property on behalf of institution 

i (Oct) 292 A 


Hindu Succession Act (30 of 1956), S. 6 — 
See Civil P. C. (1908), O. 22, R. 3 . 
(Feb) 58 
HOUSES AND RENTS 


—Andhra Pradesh Buildings (Lease, Rent 
and Eviction) Control Act (15 of 1960), 
Ss. 2 (ix), 10 (2) — Transfer of tenancy 
by tenant pending appeal by him against 
order of eviction — Transferee cannot 
continue appeal (Jul) 206 
——S, 10 (2) — See Ibid, S. 2 (ix) 

(Jul) 206 
——S. 10 (2) (i) — Suit for eviction — 
Landlord already in possession —- Order 
of eviction can be passed (Oct) 273 
-——S. 11 — Eviction petition — Denial 
of relationship of landlord and tenant — 
Regular enquiry — Necessity of 


(Jan) 1 (FB) 
——S, 12 — See Ibid, S. 10 (2) (i) 
(Oct) 273 


—Tamil Nadu Rules for Assessment of 
House Tax (1951), R. 2 — See Panchayats 
— A. P. Village Panchayats Act (1950), 
S. 64 (1) (May) 156 C 





Hyderabad Abkari Act (1 of 1316-F), Ss, 
3, 41 — Right to vend foreign liquor —~ 
Public auction of Excise Shops —— Condi« 
tion No. 8 of Auction Sale — Interpreta- 
tion of (Jun) 178 E 
S. 41 — See Ibid, 5. 3 (Jun )178 E 


Hyderabad Money Lenders Act (5 of 
1349 F) . 
See under Debt Laws. 


Hyderabad Small Causes Courts Act (6 
of 1333 F), S. 9 — Transfer of Judge dur- 
ing pendency of suit — Successor Judge 
can act upon evidence already recorded 

i (Oct) 305 (FB) 








gi 


al 
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Interpretation of Statutes — See A. P. 
Charitable and Hindu Religious Institu- 
tions and Endowments Act (1966), S. 23 
(Nov) 325 B 
——Construction. of statutory rule — 
Construction must give effect to whole 
provisions of the rule (Jun) 178 A 
——Harmonious construction should be 
given (Jun) 178 C 
——Subsequent legislation — Use of 
(Jun) 178 D 
——Expression “without prejudice to the 
generality of the foregoing power” — 
Construction of (Sep) 236 B 
‘Words and Phrases — Some words 
not explicit — Meaning to be assigned — 
Intention should be collected from con- 
text (Jun) 178 B 
Land Acquisition Act (1 of 1894), S. 5-A 
— See Ibid, S. 17 (4) (Mar) 75 (FB) 
—-S, 17 (4) — Notification under dis- 
pensing with enquiry under S. 5-A on 





.the’ ground of urgency — Reviewability 


f (Mar) 75 (FB) 
Letters Patent (A. P.), Cl, 15 — Decree 
against several defendants on a common 
ground — On appeal by one of defen- 
dants finding reversed — Letters Patent 
appeal by other defendants — Compet- 
ency (Jun) 162 A 


——C]. 15 — Appeal from decision in 
writ petition — Appellate Court will not 
permit new case. when foundation there- 
of is not laid in writ petition 
(Sep) 230 B 
——-Cl. 15 — Letters Patent Appeal can 
be preferred in forma pauperis 
(Oct) 295 


Limitation Act (9 of 1908), Art. 182 (5) — 
Final order — Order of executing Court 
consigning the file to record room for 
Statistical purpose — Not a final order 

(Sep) 232 
Limitation Act (36 of 1963), S. 5 — Ex- 
pression “sufficient cause” — Interpreta- 
tion of (Feb) 43 
S. 5 — Delay in filing appeal is not 
wilful when a wrong remedy is resorted 
to on mistaken advice of counsel and can 
be condoned (Apr) 118 A 


5. 5 — Mistaken advice of counsel — 
Delay not wilful — S. 5 applicable 
(Apr) 118 B 
S. 12 (2) — ‘Time requisite for ob- 
taining copy’ — Effect of restoration of 
application for copy (earlier dismissed) 
on computation of (Jul) 193 


S. 20 (2) — Authority to acknow- 














‘ledge liability or make payments on be- 


half of others — Can be inferred — Di- 
rect evidence not necessary (Feb) 33 
Art. 1 — Mutual open and current 








account — Test of its constitution 
(Jul) 219 
Art. 65 — See also Ibid, Art. 96 
(Mar) 73 A 


1973 (Andh. Pra.) Indexes/1(2) (4 pages, 


Limitation Act (1963) (contd.} 

Art. 65 — The alienee’s possession 
adverse to the religious institution can- 
not be said to have commenced during 





the tenure of office of the alienating 
manager (Mar) 73 B 
——Art. 96 — Manager — Who is — Suit 


by Wakf Board for possession of pro- 
perty alienated by Mutawalli — Art. 96 


and not Art. 65 will apply (Mar) 73 A 
Mahomedan Law — Gift of. joint pro- 
perty — Validity (Jul) 198 
Mines Act (35 of 1952), S. 3 (1) (b) Pro- 


viso (ii) — Exemption under S. 3 (1) (b) 
— Word “and” used at the:end of para- 


graph (b) of proviso (ii), interpretation 
of — It cannot mean “or” (Oct) 315 
MUNICIPALITIES 


—Andhra Pradesh Municipalities Act (6 
of 1965), S. 46 — Meeting to consider no- 
confidence in Chairman — Person en- 
titled to attend meeting prevented by 
Chairman — Effect (Jun) 174 
S. 120 — Surcharge— Sale of cinema 
house with its machinery — S. 120 will 
apply (Feb) 48 B (FB) 


Natural Justice — See A. P. Charitable 
and Hindu Religious Institutions and En- 
dowments Act (1966), S. 23 (Nov) 325 D 
Negotiable Instruments Act (26 of 1881), 
S. 78 -— Promissory note in favour of 
partner though debt is due to the firm — 
Suit by partner — Madintainability 
(Apr) 99 A 
——S. 118 — ‘Presumtion under — Pre- 
sumption is that there was consideration 
and not that there was any particular 








consideration — Burden to prove con- 

trary is on defendant (Apr) 103 
PANCHAYATS 

——Andhra Pradesh Village Panchayats 

Act (Mad. Act 10 of 1950), S, 64 (1) — 


General revision of house tax by a Pan- 
chayat — Basis of (May) 156 C 


Patents and Designs Act (2 of 1911), s. 2 
(5) — See Trade and Merchandise Marks 


Act (1958), S. 2 (1) (v) (Jan) 17 B 
——S. 51-A — See Civil P. C. (1908), 
O. 39, R. 1 Jan) 17 A 


Provincial Insolvency Act (5 of 1920), 
Ss. 4, 28-A — Joint Hindu family — 
Debts — Adjudication of father as in- 
solvent — Son’s share — Liability 
(Apr) 113 
S. 28 — Date of vesting insolvent’s 
property in the receiver or Court 
(Oct) 312 
——S. 28 (2) — Suit against insolvent’s 
sons for recovery of pre-partition debt, 
if barred by S. 28 (2) (Sep) 245 C 
S. 28-A — See Ibid, S. 4 (Apr) 113 
S. 53 — Annulment of transfer by 
insolvent .sought by official receiver — 
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Provincial Insolvency Act (contd.) 
Truth or falsehood of petitioner's debt 
is no bar to (May) 130 
Registration Act (16 of 1908), S. 17 — 
Memorandum evidencing deposit of title 
deeds, if requires registration 
(Sep) 245 B 

Rules of the High Court of Judicature, 

Andhra Pradesh Appellate Side 

See under High Court Rules 
Orders. 
Specific Relief Act (47 of 1963), S. 34 — 
Scope — Declaratory suit for title — 
Maintainability (Jun) 189 
Stamp Act (2 of 1899) 

See under Stamp Duty. 

STAMP DUTY 

—Stamp Act (2 of 1899), S. 2 (15) — Ap- 
plicability — Element of partition of pro- 
perty by co-owners is essential 


and 


(Oct) 300 


——S. 2 (16) — A document executed in 
favour of a Panchayat Samithi embody-~ 
ing terms of contract for collection of 
tolls would be a lease within meaning 
of Cl. 16 of S. Mar) 72 


——S. 35 — See also Ibid, S. 36 
(Nov) 342 B (FB) 


——S. 35 — Improperly stamped promis- 
sory note — Evidentiary value of 
(Jun) 170 R 


——S. 35 — Improperly stamped , nego- 
tiable instrument — Suit on — Maintain- 
ability _ (Nov) 342 A (FB) 
S. 35 — Instruments not duly stamp- 
ed inadmissible — Secondary evidence 
of the original not duly stamped is inad- 
missible in evidence (Dec) 398 


——5s. 36 and 35 — Insufficiently stamp- 
ed promissory note — Admitted in evi- 
dence — No objection that it was not 
duly stamped can be raised at any stage 
in suit (Nov) 342 B (FB) 
Sch, 1-A, Art. 20 (A. P.) — See also 
Ibid, Sch. 1-A, Art. 46 (b) 

: (Oct) 275 (SB) 


Sch. 1-A, Art. 20 (As amended in 
Andhra Pradesh) — Sale of a cinema 
house together with the machinery there- 
of but not including any interest in the 
site — Sale deed comes under Art. 20 of 
Sch. 1-A (Feb) 48 A (FB) 
Sch. 1-A, Arts. 46 (b) and 20 — Re- 
lease or conveyance — Relinquishment 
by co-owner of his right in property in 
favour of other co-owner held was a re- 
lease and not conveyance (Oct) 275 (SB) 














Succession Act (39 of 1925), S. 214 (1) (b) 
— Succession certificate — When not ne- 
cessary (Feb) 38 A 


TENANCY LAWS 


—Andhra Pradesh (Andhra Area) Inams 
(Abolition and Conversion into Ryotwari) 
Act (37 of 1956), Ss. 3, 13 and R. 15 of 
the Rules made under the Act — Section 
3 contemplates only individual filing of 
claims — Doctrine of representation not 
envisaged Oct) 279 
-—S. 13 — See Ibid, S. 3 (Oct) 279 
—Andhra Pradesh (Andhra Area) Inams 
(Abolition and Conversion into Ryotwari) 
Rules, R. 15 — See Tenancy Laws — An- 
dhra Pradesh - (Andhra Area) Inams 
(Abolition and Conversion into Ryotwari) 
Act (1956), S. 3 (Oct) 279 
—Andhra Pradesh Mahals (Abolition and 
Conversion into Ryotwari) Regulation (1 
of 1969), S. 1 — Validity — Regulation 
is within the competence of the Gov- 
ernor (Sep) 236 A 
S. 2 (d) — Validity — The regula- 
tion is a reasonable restriction ‘ 
(Sep) 236 F 


——S. 2 (d) — S. 2 (d) cannot be chal- 
lenged on the ground that the definition 
of Mahal is not in consonance with that 
in the earlier statute (Sep) 236 G 
——S. 5 — See Tenancy Laws — Andhra 
Pradesh Muttas (Abolition and Conver- 
sion into Ryotwari) Regulation (2 of 
1969), S. 5 (Sep) 236 E 
—Andhra Pradesh Muttas (Abolition ‘and 
Conversion into Ryotwari) Regulation (2 
of 1969), S. 1 — See Tenancy Laws — 








Andhra Pradesh Mahals (Abolition and 
ANE into Ryotwari) Regulation 
oe (Sep) 236 A 

S. — Validity — Not discrimina- 
tory (Sep) 236 E 
—Tamil Nadu Estates (Abolition and 


Conversion into Ryotwari) Act, (26 of 
1948), S. 18 (4) and (5) — Abolition of 
estate — Effect on previous owners of 
buildings (Mar) 71 A 


——S, 64-A — Enquiry under S. 15 (1) 
— Order passed by Settlement Officer 


under S. 11 — It will not operate as res 
judicata in subsequent proceedings 
(Sep) 256 A 


——S. 64-A — The general principles of 
res judicata continue to apply to cases 
not coming under S. 64-A but decided 
under the Act (Sep) 256 B 
—Tamil Nadu Land Encroachment Act 
(3 of 1905), S. 2 — See Tenancy Laws — 
Tamil Nadu Estate (Abolition and Con~ 
version into Ryotwari) Act (1948), 5. 18 
(4) and (5) (Mar) 71 A 
—Tamil Nadu Survey and Boundaries 
Act (8 of 1923), S. 14 — Section does not 
bar a suit for declaration of title 

(Mar) 71 B 


Trade and Merchandise Marks Act {43 of 
1958), Ss. 2 (g), 27 (2) — Services like 








` 
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Trade and Merchandise Marks 
(contd.) 
washing clothes or dry cleaning them if 
come within the expression “goods” 
(Feb) 51 B 
——S, 2 (1) (v) — Trade mark and de- 


Act 


sign — Distinction (Jan) 17 B 
———5S. 27 (2) — See also Ibid, S. 2 (g) 
(Feb) 51 B 


-~——5. 27 (2) — Nature of a passing off 
action — Onus of proof on plaintiff 
(Feb) 51 C 
———S. 105 (c) —- Jurisdiction of ‘District 
Court to entertain passing off action 
(Feb) 51 A 
Transfer of Property Act (4 of 1882), 
S. 7 — Transfer by person not authoris- 
ed to dispose of transferable property 
not his own — If ab initio void in Law, 
it is incapable of subsequent ratification 
(Jul) 201 A 
oe 8 — See Civil P. C. (1908), O. 34, 
R. Mar) 94 
D 53 — Sole creditor — Suit by, for 
declaring alienation as being fraudulent 


LIST OF CASES OVERRULED, 


It 


Transfer of Property Act (contd.) 
— Suit need not be in a representative 


capacity (Apr) 126 
—S. 55 — See Civil P. C. (1908), O. 34, 
R. 5 (Mar) 94 


——S. 56 — Principle of marshalling — 
Appiesbiliiy (Feb) 46 
S. 58 (f) — Equitable mortgage by 
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‘AIR 1973 ANDHRA PRADESH 1 
(V 60 C1) 
FULL BENCH 


SAMBASIVA RAO, PARTHASARATHI 
AND RAMACHANDRA RAJU, JJ. 


Changanlal and others, 
Narsingh Pershad, Respondent. 


Civil Revn. Petn. No. 976 of 1969, DJ- 
27-12-1971. 


Index Note:— (A) Houses and Rents — 
‘Andhra Pradesh Buildings (Lease, Rent and 
Eviction) Control Act (1960), S. 11 — When 
the relationship of landlord and tenant is 
denied that question has to be decided final- 
ly by making a regular enquiry and not pro- 
visionally by a summary enquiry before as- 
suming jerisdiction in the matter and orders 
be passed under Section 11 — Such a de- 
termination will be the decision in the main 
eviction petition itself. AIR 1953 Cal 409 
and AIR 1964 SC 1348, Relied on; AIR 
1968 Pat 415 (FB), Dist. (1969) 10 Guj 
LR 720 and 1970 Ren CJ 924, Dissented 
from. (1970) 1 Andh WR 149, Overruled. 

(Paras 13, 14, 15, 22) 
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AIR 1968 Pat 415 = 68 BLIR 447 
(FB), Mahabir Ram v. S. S. Prasad 18 
(1966) 1 Andh WR 122 = (1966) 1 
Andh LT 238, Hari Rao v. Subba 
Lakshmamma 2, 7 
AIR 1964 SC 1348 = (1964) 3 SCR 
214, Topandas v. Gorakharam Go- 


kalchand 
(1957) 2 Mad LJ 513 = 70 Mad LW 
922, Abdul Azeez Khan v. Appachi 
Gounder 12 
AIR 1953 Cal 409 = 57 Cal WN 294, 
D. R. Gellatly v. J. R. W. Cannon 17 
(1888) 21 QBD 313, R. v. Commr. for 
Special Purposes of the Income Tax 33 


C. P. Sarathi and Smt. Jayasree Sara- 
thi, for Petitioners; Madhukara Rao Ganu, 
for Respondent. 


ORDER OF REFERENCE. 


In this revision petition, the order of 
the Rent Controller, appealed against, was 
the direction given to the tenant to deposit 
a sum of Rs. 758/- as arrears of rent as per 
the provisions of Section 11 of the Act. 
The contention of the respondent tenant was 
that the petitioner was not his landlord. But 
on the landlord filing the sale deed in his 
favour for the premises concerned and ren- 
tal agreements alleged to have been execut- 
ed by the tenant prima facie found that 
there was the relationship of landlord and 
tenant and therefore he should deposit the 
arrears as per the provisions of Section 11. 
This is an order affecting the rights and lia- 
bilities of the parties and not a mere pro- 
cedural one, however summary the enquiry 
had been. Therefore this order is appealable. 


2. This leads us to the merits of the 
order passed in appeal by the Chief Judge, 
Small Causes Court. The Chief Judge held 
that there was no proper enquiry regarding 
the relationship of landlord and tenant and 
remanded the case to allow the parties to 
adduce evidence in the case and dispose it 
of according to law. It is against this that 
the revision has been filed in this Court 
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The contention put forward now is that on 
a petition under Section 11 of the Act, the 
Rent Controller had no jurisdiction to en- 
quire into the relationship of landlord and 
tenant, that on a prima facie finding in a 
summary enquiry that the respondent is the 
tenant, direct him to deposit the arrears of 
rent. This question came to be considered 
in Hari Rao v. Subba Lakshmamma, 1966-1 
Andh WR 122, where the respondent, against 
whom the petition was filed for evic- 
tion on the ground of wilful default in pay- 
ment of the rent, contended that he was not 
a tenant, that the building was his, that in 
respect of the building a usufructuary mort- 
gage was executed in favour of the petition- 
er whereunder he continued to occupy the 
building executing a rental deed in lieu of 
interest and there was no relationship of 
landlord and tenant, the trial Court had 
gone into the question and held that there 
was jural relationship of landlord and ten- 
ant between the parties and that the tenants 
had wilfully defaulted in payment of rent 
and directed eviction and on a petition under 
Section 11 of the Act the tenants were di- 
rected to deposit the arrears of rent, the 
question arose whether, when there was a 
dispute with regard to the jural relationship 
between the parties as landlord and tenant, 
the Court had no jurisdiction to give direc- 
tion to the tenants under Section 11, it was 
held by Ekbote, J. that by insertion of Sec- 
tion 11, the Legislature clearly intended to 
give protection to the tenants, provided he 
pays the rent due to the landlord and con- 
tinued to pay till the disputes are settled and 
therefore Section 11 applied not only to a 
case where the tenancy is admitted but also 
to a case where the tenancy is disputed and 
a summary enquiry can be made about the 
relationship before applying Section 11. 


In a subsequent decision in Ishvarlal v. 
Kursheed Begum, 1968-1 Andh LT 110, 
where also the petition was filed for eviction 
on the ground of wilful default and the res- 
pondent denied the plaintiffs title to the 
house and their relationship of landlord and 
tenant and the petition under Section 11 of 
the Act for the deposit of arrears of rent 
was ordered and on non-payment the ten- 
ant was directed to be evicted under Section 
11 (4) of the Act and in appeal the matter 
was remanded, Chandrasekhara Sastry, J. on 
the question of jurisdiction of the Court to 
entertain an application under Section 11 
and the relationship of landlord and tenant 
was raised in revision, held that Section 11 
applied only to cases of admitted tenancy as 
not only the Section begins with the expres- 
sion “No tenant against whom an applica- 
tion for eviction has been made............... á 
but also as no provision had been made in 
Section 11 for a summary enquiry with re- 
gard to the relationship of landlord and 
tenant as in the case of a dispute relating to 
quantum of arrears of rent payable which 
should be decided summarily under Section 
11 (3). He further went on to say that on 


Changanlal v. Narsingh Pershad (FB) 
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a scrutiny of the several clauses of Section 
11 of the Act, he was satisfied that it was 
never intended that a question of title or 
tenancy was to be summarily tried under 
Section 11 of the Act and an order made 
for the deposit of the supposed arrears of 
rent and to order eviction in case of default 
of depositing such amount. 


_ In view of these two conflicting deci- 
sions, in another case where a similar ques- 
tion arose, Syed Ahmed v. Naimathullah 
Shareef, C. R. P. No. 1327/68, Dj- 19-6- 
1969 (Andh Pra), the matter was referred to 
a Bench by our learned Brother Alladi Kup- 
puswami, J. and this case went up before 
a Bench consisting of Ekbote and Rama- 
chandra Rao, JJ. t was also a case of 
a petition for eviction on the ground of wil- 
ful default in payment of rent and the res- 
pondent resisted it on the ground that the 
sale deed in favour of the petitioner was 
executed as a collateral security and the ren- 
tal deed, was in lieu of interest, the Rent 
Controller rejected this plea and finding 
that there was a wilful default, directed 
eviction. In appeal, a petition under Section 
11 (1) of the Act was filed for depositing 
the arrears of rent. It was contended that 
the Court could not determine the question 
of landlord and tenant under Section 11 and 
this was rejected and an order was passed 
for depositing the arrears. The Bench held 
that Section 11 applied not only to cases of 
admitted tenancy but also to cases of dis- 
puted tenancy, that the Court had jurisdic- 
tion to enquire summarily into this question, 
give a finding and then proceed under Seo- 
tion 11, We find it difficult to accept this 
view. Not only is there no provision in Sec- 
tion 11 of the Act for making a summary 
enquiry with regard to the relationship of 
landlord and tenant as is specifically provid- 
ed for in Section 11 (3) with regard to the 
quantum of arrears of rent, we find a pro- 
vision for such enquiry under the proviso 
to Section 10 (1) of the Act. As pointed out 
by our learned Brother Ekbote, J. in (1966) 
1 Andh WR 122, the denial of a relation- 
ship of landlord and tenant by the respon- 
dent is a jurisdictional matter which will 
have to be decided by the Rent Controller 
before he assumes jurisdiction. Under the 
proviso to Section 10 (1) of the Act, the 
Rent Controller shall decide whether the de- 
mand or claim is bona fide and if he re- 
cords a finding to that effect the landlord is 
entitled to sue for eviction of the tenant in 
the Civil Court. This would mean, if on 
the other hand, the Controller finds that the 
claim is not bona fide he shall have to pass 
an order of eviction, as Sec. 10 (2) (vi) pro- 
vides for the eviction of the tenant, where 
his denial of title has been found to be not 
bona fide. Therefore an enquiry with regard 
to the disputed tenancy should end either 
in the dismissal of the petition if it is found 
to be bona fide one or straightway order- 
ing eviction of the tenant, if it is not a sum- 
mary enguiry is made under Section 11 fog 
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purposes of directing- the tenant to deposit 
the rent and if in that summary enquiry 
he is found to be the tenant and an order 
is made under Section 11 (3) for deposit of 
rent, this would mean in default he should 
be made to put the landlord in possession 
under Section 11 (4). If subsequent to this 
order on a regular enquiry if the relation- 
ship of landlord and fenant if found not 
established, it would have created consider- 
able hardship to the respondent who had 
been evicted notwithstanding that there was 
no relationship of the landlord and tenant. 
It is obviously due to this, no provision has 
been made under Section 11 of the Act, 
whereas a provision has been made under 
the proviso to Section 10 (1). We are there- 
fore inclined to agree with the decision of 
Chandrasekhara Sastry, J. in (1968) 1 Andh 
LT 110 that Section applies only to cases 
of admitted tenancy and no summary en- 
quiry can be held under that section for the 
determination whether the relationship of 
landlord and tenant exists between the par- 
ties. ; 

3. As we are disagreeing with the 
decision of the Bench in C. R. P. No. 1327 
of 1968, D/- 19-6-1969 (Andh Pra), we direct 
that this matter may be placed before His 
Lordship, the Chief Justice, to be referred to 
a Full Bench. 

4. The reference will be on the fol- 
lowing question: Where the relationship of 
landlord and tenant is in dispute, whether 
a summary enquiry can be made under Sec- 
tion 11 of the Andhra Pradesh Buildings 
(Lease, Rent and Eviction) Control Act, and 
orders for deposit of arrears of rent be pass- 
ed under Section 11 (3) of the Act. 


JUDGMENT OF THE FULL BENCH 


RAMACHANDRA RAJU, J.:— This 
matter arises out of an eviction petition filed 
by the petitioner herein against the respon- 
dent under the provisions of the Andhra Pra- 
desh Buildings (Lease, Rent and Eviction) 
Control Act, 1960 (hereinafter referred to as 
‘the Act’). The question referred to the Full 
Bench is that: 


_ “Where the relationship of landlord and 

tenant is in dispute, whether a en- 

quiry can be made under Section 11 of the 

Andhra Pradesh Buildings, (Lease, Rent and 

Eviction) Control Act and orders for deposit 

x rent be passed under Section 11 (1) of the 
ct.” 

6. The defence raised by the (tenant) 
respondent in the eviction petition is that the 
building in question does not belong to the 

etitioner and that he is not his tenant and 
e never executed the alleged rental deed in 
his favour. In the eviction petition, the peti- 
tioner filed an interlocutory application under 
Section 11 (1) of the Act for the purpose 
of passing orders to give a direction to the 
respondent to deposit arrears of rent of 
Rs. 480/- and to continue to deposit future 
rents every month and in case of failure to 
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do so by the respondent to make an order 
directing the respondent to put the petitioner 
in ‘possession of the building as provided 
under Section 11 (4) of the Act. On the 
petitioner filing the sale deed and some ren- 
tal deeds in his favour for the premises con- 
cemed, the Rent Controller prima facie came 
to the conclusion that he is the landlord and 
the respondent is his tenant and directed the 
Tespondent to deposit arrears of rent into 
court. Against 
troller, the respondent.took the matter in ap- 
peal to the Chief Judge, City Small Causes 
Court, Hyderabad. The learned Chief Judge 
by coming to the conclusion that the way in 
which the Rent Controller passed the orden 
is most unsatisfactory and that when the res- 
pondent is denying that he is the tenant of 
the petitioner, the Rent Controller should 
have held an enquiry calling upon the par- 
ties to adduce evidence, remitted back the 
case to the Rent Controller to hold an en- 
quiry as to the relationship between the peti- 
tioner and the respondent and dispose of the 
case according to law. It is against this 
order of the learned Chief Judge, City Small 
Causes Court, this revision petition has been 
filed in this Court. 

7. The contention put forward by 
the respondent is that in a petition filed under 
Section 11 of the Act for the purpose of 
directing the tenant to deposit arrears of rent 
or the rent during the pendency of the pro- 
ceedings for eviction, the Rent Controller has 
no jurisdiction to enquire into the relation- 
ship of landlord and tenant and where the 
relationship of landlord and tenant is denied 
by the respondent in an eviction petition, no 
such order can passed under Section 11 
and that Section 11 has application only to 
undisputed cases of tenancy. The same ques- 
tion came to be considered by this court 
earlier in (1966) 1 Andh WR 122 where the 
Tespondent, against whom the petition was 
filed for eviction on the ground of wilful 
default in payment of rent, contended that 
he is not a tenant, that the building is his 
and there is no relationship of landlord and 
tenant between him and the petitioner. When 
on a petition filed under Section 11 of the 
Act, the tenant was directed to deposit ar- 
rears of rent, the question arose whether, 
when there was a dispute with regard to the 
jural relationship between the parties as land- 
lord and tenant, the Court has jurisdiction 
to give a direction to the tenant under Sec- 
tion 11 of the Act. Gopal Rao Ekbote. J., 
who decided that case held that Section 11 
applies not only to a case where tenancy is 
admitted but also to a case where tenancy is 
disputed and a summary enquiry can be 
made about the relationship before passing 
orders under Section 11. In a subsequent 
decision in (1968) 2 Andh WR 52 = (1968) 
1 Andh LT 110, where also the eviction peti- 
tion was filed on the ground of wilful de- 
fault in payment of rent and the respondent 
denied the petitioner’s title to the building 
and the relationship of landlord and tenant, 
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when the question arose whether orders can 
be passed under Section 11 of the Act in such 
a case, Chandrasekhara Sastry, J., held that 
Section 11 applies only to cases of admitted 
tenancy and the Rent Controller has no juris- 
diction to pass an order under Section 11 
when the very relationship of landlord and 
tenant is denied by the respondent in the 
petition for eviction and that it was never 
intended that a question of. title or tenancy is 
to be summarily tried under Section 11. 


In view of these two conflicting deci- 
sions in another case (1970) 1 Andh WR 149, 
where a similar question arose, the matter 
was referred to a Bench and it came to be 
heard by Bench consisting of Gopal Rao 
Ekbote and Ramachandra Rao, JJ. That 
was also a case of an application for evic- 
tion on the ground of wilful default in pay- 
ment of rent when the respondent resisted it 
denying the title of the petitioner. The 
Rent Controller rejected ret pes and on 
finding that there was wilful ult in pay- 
ment of rent ordered eviction. In tbe ap- 
peal, a petition was filed under Section 11 (1) 
of the Act for directing the tenant to depo- 
sit arrears of rent. That application was 
opposed on the ground that Section 11 of the 
Act is only applicable where the relationship 
of landlord and tenant is admitted and not 
otherwise. The Bench held that Section 11 
applies to cases where the tenancy is admit- 
ted as well as to cases where the tenancy is 
disputed and the language of Section 11 is 
comprehensive enough to: clothe the Rent 
Controller as well as the Appellate Autho- 
rity with jurisdiction to hold a summary en- 
quiry for determining the question whether 
the relationship of landlord and tenant exists 
between the parties for disposing of an ap- 
plication under Section 11 and passing an 
order thereof under Section 11 (4) of the Act. 

8. Finding it difficult to accept this 
view the learned Judges, Chinnappa Reddy 
and A. D. V. Reddy, JJ., before whom the 
present C. R. P. came up for hearing refer- 
red the question mentioned above to the 
Full Bench. The learned Judges are of the 
view that under the proviso to Section 10 (1) 
of the Act, where the tenant denies the title 
of the landlord, the Controller shall decide 
whether the denial is bona fide and if he re- 
cords a finding to that affect the landlord is 
entitled to sue for eviction of the tenant in 
a Civil Court: This would mean, if on the 
other hand, the Controller finds that the 
claim is not bona fide he shall have to pass 
an order of eviction, as Section 10 (2) (vi) 
provides for the eviction of the tenant, where 
the denial of title has been found to be not 
bona fide. Therefore an enquiry with regard 
to the disputed tenancy should end either in 
the dismissal of the petition if it is found 
to be a bona fide one or straightway order- 
ing of the eviction of the tenant, if it is not. 
If on the other hand a summary enquiry is 
made under Section 11 for purposes of. di- 
recting the tenant to deposit the rent and in 
that summary enquiry he is found to be the 
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tenant and an order is made under Sec- 
tion 11 (1) for deposit of rent, this would 
mean, in default he should be made to put 
the landlord in possession as provided under 
Section 11 (4). If subsequent to this order, 
on a regular enquiry if the relationship of 
landlord and tenant is found to be not esta- 
blished, it would have created considerable 
hardship to the tenant who had been evicted 
notwithstanding the fact that there was no 
relationship of landlord and tenant. It is 
obviously due to this, no provision has been 
made under Section 11 of the Act whereas 
a provision has been made under the proviso 
to Section 10 (1) for deciding the relation- 
ship of landlord and tenant. On this the 
learned Judges observed that they are inclined 
to agree with the decision of Chandra- 
sekhara Sastry, J., in Iswarlal v. Khursheed 
Begum, (1968) 2 Andh WR 52, that Sec- 
tion 11 applies only to cases of admitted te- 
nancy and no summary enquiry can be held 
under that provision for determination whe- 
ther the relationship of landlord and tenant 
exists between the parties. This is how the 
matter came to be referred to a Full Bench 
by the learned Judges. 


9. As the preamble shows the object 
of the Act is to consolidate and amend the 
law relating to the regulation of leasing of 
buildings, the control of rent thereof and the 
prevention of unreasonable eviction of tenants 
therefrom in the State of Andhra Pradesh. 
Therefore the Act mainly deals with leasing 
of building the payment of rent and the 
rights and obligations of the owners (land- 
lords) and the tenants. Therefore it is only 
in cases where the relationship of landlord 
and tenant exists between the parties with 
regard to a building, the Act has any appli- 
cation. Provision is made under Section 10 
for eviction of tenants from buildings. Under 
Section 10 (1) it is provided that a Jandlord 
who seeks to evict his tenant shall apply to 
the Controller. The various grounds on which 
the eviction of a tenant can be sought are 
enumerated in Section 10 (2). The grounds 
mentioned are (1) default in payment of rent, 
(2) transferring or sub-letting by the tenant, 
(3) the tenant using the building for a pur- 
pose other than that for which it was leased, 
(4) the tenant committing acts of waste (5) 
the tenant’s acts and conduct causing nui- 
sance, (6) the tenant securing alternative 
building (7) the tenant ceasing to occupy the 
building for a continuous period of four 
months without reasonable cause, (8) mala 
fide denial of Jandlord’s title and (9) the 
tenant claiming permanent tenancy rights. 

From what is mentioned in Sec. 10 (2) 
it is clear that it is only when the jural rela- 
tionship of landlord and tenant exists betwee 
the parties, an eviction petition can be main- 
tainable on any of the grounds mentioned 
therein. Unless that relationship exists, 
either admitted or proved, the Rent Controller 
can have no jurisdiction to pass orders of 
eviction. Therefore, so far as the Rent Con- 
troller is concerned the jural relationship of 
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landlord and tenant between the parties is a 
jurisdictional fact. Provision is made undep 
the proviso to Section 10 (1) that where the 
tenant denies the title of the landlord or 
claims right of permanent tenancy, the Con- 
troller shall decide whether the denial or 
claim is bona fide and if he records a find- 
ing to that effect, the landlord shall be en- 
titled to sue for eviction of the tenant in a 
Civil Court. That means the jurisdiction of 
the Rent Controller does not depend upon 
the admission of the tenant of the landlord’s 
title. Even though the tenant denies the 
landlord’s title, the Rent Controller should 
as mentioned in the proviso to Section 10 (1) 
go into the question and give a finding. Mere 
assertion of the tenant does not oust the 
jurisdiction of the Rent Controller. When 
the tenant denies the Jandlord’s title and if 
the Rent Controller after enquiring into the 
matter gives a finding that the denial is- bona 
fide, his jurisdiction ceases thereafter. But 
if his denial is found to be without founda- 
tion he is liable to be evicted on any of the 
grounds mentioned in Section 10 (2). As 
mentioned above the eviction of the tenant 
can be sought on any of the grounds enu- 
merated in Section 10 (2) of the Act. In 
many cases the question of title itself may 
not be in dispute. It is possible to envisage 
cases where the title of the landlord is not 
disputed and yet the relationship of landlord 
and tenant is disputed. For instance where 
a respondent in an eviction petition pleads 
that though the petitioner is the owner of 
the building he is either a licensee or a mere 
trespasser and therefore the petition for evic- 
tion is not maintainable before the Rent 
Controller and, the remedy of the petitioner 
is only to file a regular suit in a Civil Court 
for possession. Therefore the proviso to Sec- 
tion 10 (1) may not attract all cases where 
the jural relationship of landlord and tenant 
is denied. The proviso deals with only cases 
of denial of title. The respondent in an evic- 
tion petition may deny that there is jural 
relationship of landlord and tenant between 
the petitioner and him either on the ground 
that the petitioner is not the owner of the 
building and he is not a tenant or on the 
ground that though the petitioner is the 
owner of the building he denies his own 
status as a tenant and claims himself to be 
either as a mere trespasser or a licensee in 
which case also the Rent Controller will have 
no jurisdiction to deal with the matter and 
the remedy of the landlord would be only to 
file a suit against the tenant for possession 
in a regular Civil Court. 


10. | Now the provisions contained in 
Section 11 of the Act may be examined. It 
is convenient to extract here the entire sec- 
tion which reads as follows: ` 


“11. Payment or deposit of rent during 
the pendency of proceedings for eviction: 


(1) No tenant against whom an applica- 
tion for eviction made by a land- 
lord under Section 10, shall be entitled to 
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contest the application before the Controller 
under that section, or to prefer any appeal 
under Section 20 against any order made by 
the Controller on application, unless he bas 
paid to the landlord, or deposits with the 
Controller or the appellate authority, as the 
case may be, arrears of rent due in res- 
pect of the building up to the date of pay- 
ment or deposit and continues to pay op 
deposit any rent which may subsequently be- 
come due in respect of the building, until the 
termination of the proceedings before fhe 
Controller or the appellate authority, as the 
case may be. 


(2) The deposit of rent under sub-sec- 
tion (1) shall be made within the time and 
in the manner prescribed. 

(3) Where there is any dispute as to the 
amount of rent to be paid or deposited under 
sub-section (1), the Controller or the appel- 
Jate authority, as the case may be, shall on 
application made to him either by the tenant 
or by the landlord, and after making such 
enquiry as he deems necessary, determine 
summarily the rent to be so paid or depo- 
sited. : 

(4) I any tenant fails to pay or deposit 

the rent as aforesaid, the Controller or the 
Appellate Authority, as the case may be, 
shall unless the tenant shows sufficient cause 
to the contrary, stop all further proceedings 
and make an order directing the tenant to 
put the landlord in possession of the build- 
ing. 
_ ©) The amount deposited under sub-sec- 
tion (1) may, subject to such condition as 
may be prescribed, be withdrawn by landlord 
on application made by him in that behalf 
to the Controller or the appellate authority, 
as the case may be.” 


_ Hl. A reading of Section 11 as ex- 
tracted above would show that an embargo 
is put on a tenant against whom an applica- 
tion for eviction has been made to contest 
that application unless he pays to the land- 
lord or deposits with the Controller or the 
Appellate Authority, as the case may be, all 
arrears of rent due in respect of the build- 
ing up to the date of payment or deposit and 
contmues to pay or deposit subsequent rent 
until the termination of the proceedings and 
if he fails so to pay or deposit without show- 
ing any sufficient cause, he is liable to be 
directed to put the landlord in possession of 
the building and stop all further proceedings. 
That means, the provisions contained in Sec- 
tion 11 enable a landlord to-make an appli- 
cation either to the Controller or to the ap- 
pellate authority, as the case may be, for the 
purpose of directing the tenant to pay or 
deposit all arrears of rent and also continue 
to pay or deposit subsequent rent that would 
become due and in case of failure on the 
part of the tenant to do so to make an order 
directing the tenant to put him in possession 
of the building and terminate all further pro- 
ceedings. When such an application under 
Section 11 is made by the landlord no diffi- 
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culty would arise in cases where the rela- 
tionship of landlord and tenant was not de~ 
nied by the tenant and there is no dispute 
about it. The trouble arises only in cases 
where the tenant denies that relationship. 
Such cases pose two questions: The first 
question is whether the application is not 
maintainable at all under Section 11 which 
was the view taken by Chandrasekhara 
Sastry, J., in (1968) 2 Andh WR 52 and which 
found favour with the referring Judges. If 
it cannot be said that the application under 
Section 11 is not maintainable at all and if 
the petition is maintainable, the second ques- 
tion would be what has to be done by the 
Rent Controller or the appellate authority, 
as the case may be, with regard to the denial 
by the tenant of the relationship of landlord 
and ‘tenant before an order can be made 
directing the tenant to deposit all arrears of 
rent and continue to deposit future rent pen- 
ding the proceedings and on his failure to do 
so to make an order directing the tenant to 
put the landlord in possession of the building 
and terminate all further proceedings. 

As already mentioned above, the Rent 
Controller before whom a petition for eviction 
is filed would get jurisdiction to deal with 
the matter only when there is relationship 
of landlord and tenant between the parties. 
Therefore the question of relationship of 
landlord and tenant is a jurisdictional fact. 
Before any valid orders can be passed either 
by the Rent Controller or by the appellate 
authority that jurisdictional fact must exist. 
According to the proviso to Section 10 (1) of 
the Act, where the tenant denies the title of 
the landlord or claims right of permanent 
tenancy, the Controller shall decide whether 
the denial or claim is bona fide and if he 
records a finding to that effect, the landlord 
shall be entitled to sue for eviction of the 
tenant in a Civil Court which means the evic- 
tion petition is not maintainable and it has 
to be dismissed. This proviso mentions only 
two categories of cases — cases of denial of 
title of the landlord and claiming of a right 
of permanent tenancy by the tenant. The 
controller has to decide whether the denial 
or claim is bona fide and when he finds that 
the denial or claim is not bona fide only, 
he can proceed further to decide the case on 
merits or otherwise he has to dismiss the ap- 
plication in limine to enable the landlord to 
sue the tenant in a Civil Court for the same 
purpose. Apart from this provision made 
under Section 10 (1) no other provision is 
made under Section 11 for determination of 
the question of relationship. of landlord and 
tenant for the purposes of that section. 
Though provision is made under sub-sec. (3) 
of Section 11 to determine summarily the 
rent payable whenever there is any dispute 
as to the amount of rent, no such provision 
is made in Section 11 for any determination 
of the question when the relationship of land- 
lord and tenant is disputed. As already 
seen above, power is given to the Controller 
under proviso to Section 10 (1) only to 
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determine the denial of title of the landlord 
on the claim of a right of permanent tenancy. 
This power given under the proviso will be 
available to the authorities for the purpose 
of Section 11 of the Act also since the orders 
to be passed under Section 11 are in the same 
proceeding and pending its final disposal. It 
is true in the proviso to Section 10 (D no 
provision is made with regard to other cases 
of denial of the relationship of landlord and 
tenant. Even so if tbe jurisdiction is denied 
by the denial of the relationship of landlord 
and tenant in whatever manner by the all- 
eged tenant, the Controller is entitled to de- 
cide that question as a jurisdictional fact. 
By mere denial of that relationship the pro- 
ceedings do not become not maintainable 
and it cannot be said that the Controllep 
no longer has any jurisdiction to go into the 
matter. He is entitled to decide the disputed 
fact of the relationship of landlord and te- 
nant as a jurisdictional fact. Therefore, in 
all cases of denial of the relationship of land- 
lord and tenant, it can be gone into by the 
authorities under the Act and decide it as a 
jurisdictional fact. 

The further question to be con- 
sidered is whether the Rent Controller on 
the Appellate Authority, as the case may be, 
has no jurisdiction to pass an order under 
Section 11 of the Act when the very rela- 
tionship of landlord and tenant is denied by 
the respondent in an eviction petition. By 
placing reliance on the language used in 
Section 11, it was argued that that section 
has application only to cases where the rela- 
tionship of landlord and tenant is not denied 
and the respondent in an eviction petition is 
admittedly a tenant. In support of this argu- 
ment, the decision (1968) 2 Andh WR 52, 
of this Court already referred to and Abdul 
Azeez Khan v. Appachi Gounder, (1957) 2 
Mad LI 513, of the Madras High Court 
were relied upon. Section 11 commences 
with the words “No tenant against whom an 
application for eviction has been made by 
the landlord under Section 10 ......... ” Stress 
was made on the term ‘tenant’ used in the 
opening words of the Section. The argument 
is that the term used assumes that the res~- 
pondent in an eviction petition must admit- 
tedly- be a tenant and there should not be any 
dispute regarding the relationship of landlord 
and tenant. In the decision of the Madras 
High Court which is of a Single Judge, the 
consideration was of Section 7-A of the Mad- 
ras Buildings (Lease and Rent Control) Act, 
which is similar to the present Section 11 of 
the Act. The learned Judge who decided 
that case took the view that the disability 
imposed by Section 7-A is only on a tenant 
and not on any person and in a proceeding 
for eviction where the question whether the 
respondent is a tenant or not is itself in issue 
it is difficult to see how Section 7-A can 
come into operation. The learned Judge has 
observed that if it were not so instead of the 
expression “no tenant” the expression “no 
person” would have been used by the Legis- 
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lature in Section 7-A. In the decision (1968) 
2 Andh WR 52, Chandrasekhara Sastry, J., 
came to the same conclusion because of the 
term ‘tenant? used in the opening words of 
Section 11. According to the learned Judge 
the opening words used in Section 11 assume 
that the respondent in an eviction petition is 
a tenant, which means in a given case where 
there is no dispute between the parties re- 
garding the relationship of landlord and 
tenant. According to the learned Judge this 
conclusion is reinforced by the fact that in 
clause (3) of Section 11 a summary enquiry 
is contemplated, only when there is a dis- 
pute as to the amount of rent to be paid or 
deposited under S. 11 (1) authorising the Con- 
troller or the appellate authority, as the case 
may be, to determine summarily the rent to 
be paid or deposited. No such provision is 
made to enquire and determine summarily 
the relationship of landlord and tenant when 
it is in dispute. Ultimately the conclusion 
arrived at by the learned Judge is that when 
the main issue between the parties is whether 
the respondent in the eviction petition is the 
tenant and the petitioner is the landlord, the 
Rent Controller has no jurisdiction to pass 
orders under Section 11 and the question of 
title or tenancy is never intended to be tried 
y under Section 11 of the Act. 

13. In our opinion, the two questions, 
viz„ whether Section 11 can have no appli- 
cation at all to cases where the relationship 
of landlord and tenant is not an admitted 
fact and no orders as envisaged under Sec- 
tion 11 can be passed in such cases and whe- 
ther the relationship of landlord and tenant 
which is a jurisdictional fact can be sum- 
marily tried and determined for the purpose 
of Section 11 are different. It is one thing 
to say that Section 11 has no application at 
all to cases where the relationship of land- 
lord and tenant is denied and it is a different 
thing to say that that relationship though a 
jurisdictional fact can be summarily tried 
once for the purpose of Section 11 and a 
second time finally for the disposal of the 
eviction petition. As regards the second 
point with regard to the summary determi- 
gation of the question, viz., whether the rela- 
tionship of landlord and tenant exists be- 
tween the parties or not, we are inclined to 
agree with the view taken by Chandrasekhara 
Sastry, J., we do not think that there can be 
summary trial for it for the purpose of Sec- 
tion 11. For one thing, no such provision is 
made in Section 11 for any summary trial if 
the fact of relationship of landlord and tenant 
is in dispute, similar to the provision made 
under clause (3) of Section 11 with regard to 
any dispute as to the amount of rent to be 
paid or deposited under Section 11 (1). That 
fact being a jurisdictional fact, without the 
existence of which no valid orders could be 
passed under the Act, it should be determin- 
ed not by a summary enquiry but by a regu- 
lar enquiry. We do not think that there can 
be any determination of that question sum- 
marily once for the purpose of Section 11 
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and a second time for the purpose of dispo- 
sal of the main eviction petition. It may be 
in cases, as provided under Section 10 (2) 
(vi) where eviction is sought on the ground 
that the tenant has denied the title of the 
landlord, the determination of that question, 
even for the purpose of Section 11, disposes 


` of the main eviction petition itself. It may 


also be even in cases where eviction is sought 
on grounds other than the denial of the title 
and in the eviction petition when the tenant 
comes forward with a case of denial of title, 
the finding for the purpose of Section 11 that 
the landlord has no title to the building in 
question would itself be sufficient to dispose 
of the main eviction petition on the ground 
of denial of title without going into the 
grounds on which the eviction petition was 
filed. Even so for the sake of completeness 
the Rent Controller may also have to go 
into the grounds on which the eviction peti- 
tion was filed before finally ordering the 
eviction of the tenant in which case it would 
become necessary to pass orders as envisag- 
ed under Section 11 pending final disposal 
of the eviction petition. Except in cases of 
denial of title of the landlord or claiming of 


- a right of permanent tenancy, in other cases 


of denial of the relationship of landlord and 
tenant apart from the determination of that 
question, the other grounds on which the 
eviction is sought have necessarily to be gone 
into and determined before the eviction peti- 
tion is finally disposed of. Therefore even 
when for the purpose of Section 11 the dis- 
puted fact of relationship of landlord and 
tenant has to be determined not summarily 
but finally by a regular enquiry, it is not as 
if in all cases the determination of that ques- 
tion itself can finally dispose of the eviction 
petition itself and passing of orders pending 
disposal of the proceedings as envisaged 
under Section 11 would become unnecessary. 
Of course, if the finding is going to be that 
there is no relationship of landlord and 
tenant in all cases that itself may have the 
effect of disposing of the eviction petition it- 
self because when that is found the eviction 
petition has to go for want of jurisdiction. 
Wherefore even if the question of relationship 
of landlord and tenant is to be determined 
finally by a regular enquiry and not by a 
summary enquiry there will still be need in 
many cases for determination of other ques- 
tions for disposing of the eviction petition 
and therefore the need to pass orders as en- 
visaged under Section 11 pending final dis- 
posal of the eviction petition. 

14. .In this connection one other as- 
pect of the matter need be considered. As 
provided: under clause (4) of Section 11 of 
the Act, if any tenant fails to pay or deposit 
the rent as per orders passed under clause (1) 
of Section 11, the Controller or the appellate 
authority, as the case may be, shall unless 
the tenant shows sufficient cause to the con- 
trary, stop all further proceedings and make 
an order directing the tenant to put the 
landlord in possession of the building. Dis- 
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agreeing and overruling two earlier Single 
Judge decisions in a recent decision Raja 
Ramaiah v. Komanduru Krishnaswami, (in 
C. R. P. No. 1867 of 1968) given on 24-11- 
1970 (Mad), a Division Bench of this court 
held that the expression “stop all further 
proceedings” means termination of the 
proceedings and putting the landlord in pos- 
session of the building. If that is so, in cases 
where there is actually no relationship of 
landlord and tenant, but on a summary en- 
quiry if that relationship is to be found, diffi- 
culties would arise. In such cases the effect 
would be to bring about the eviction of the 
respondent in an eviction petition even when 
there is actually no relationship of landlord 
and tenant. The existence or otherwise of 
that relationship would become certain only 
when a full enquiry is made and not when it 
is summarily enquired. Therefore, if sum- 
mary enquiry of that fact is permitted to be 
made for the purpose of Section 11, in some 
cases there is a possibility of causing preju- 
dice and hardship to the respondents. We 
do not think that the Legislature would have 
intended such a contingency in making the 
provision as contained in clause (4) of Sec- 
tion 11 of the Act. For all these reasons, we 
have no hesitation in coming to the conclu- 
sion that even for purposes of Section 11 
when there is a dispute between the parties 
with regard to the relationship of landlord 
and tenant that dispute must be determined 
by making a regular enquiry and not by 
making a summary one and the finding in 
such an enquiry would be a finding in the 
eviction petition itself. 

15. If the extreme contention that 
Section 11 is applicable only when the rela- 
tionship of landlord and tenant is admitted 
and not otherwise is to be accepted, as right- 
ly observed by the learned Judges in the 
decision Syed Abmed v. Naimathullah Sha- 
reef (1970) 1 Andh WR 149, every tenant 
who is sought to be evicted under the Act 
can easily resort to the device of setting up 
a plea of denial of the relationship of land- 
lord and tenant with a view to evade the en- 
forcement of the provisions of Section 11 of 
the Act. The Act which confers certain 
rights on the tenants imposes also certain 
obligations on them before they can claim 
the benefits provided thereunder. Section 11 
puts an obligation on the tenant to pay the 
arrears of rent and continue to pay the rent 
due during the pendency of the proceedings 
before he can resist the claim for eviction. 
lf the contention put forward is to be ac- 
cepted a tenant who does not choose to deny 
the relationship of landlord and tenant would 
be obliged to not only pay or deposit the 
arrears of rent but continue to pay the rent 
during the pendency of the proceedings and 
an unscrupulous tenant would be enabled to 
evade the same by merely denying the rela- 
tionship of landlord and tenant. We do not 
think that the Legislature in enacting Sec- 
tion 11 of the Act would have intended that 
the provision should apply only to cases 
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where the tenancy is admitted and not to 
cases where it is denjed. A plain reading of 
the section would not suggest such an inten- 
tion. We do not think too much stress can 
be laid on the term ‘tenant’ used in Sec- 
tion 11 for inferring such an intention. In 
Section 11, in the opening words when the 
term ‘tenant’ instead of the word ‘person’ is 
used it only means the tenant, either admit- 
fed or found and not necessarily admitted 
only. By mere use of the term “tenant” it 
is not possible to say that the Legislature in- 
tended the section to be applicable only to 
cases of admitted tenancy and not otherwise. 
If the tenancy is in dispute and the respon- 
dent in an eviction petition denies that he 
is the tenant of the petitioner, certainly for 
the purposes of Section 11 also that matter 
can gone into and determined before 
orders are passed thereunder. It is true that 
while provision is made under Section 11 (3) 
for summary determination of the question, 
for the purpose .of passing orders under Sec- 
tion 11, where there is any dispute as to the 
amount of rent to be paid or deposited as 
provided under Section 11 (1) no such pro- 
vision is made where the relationship of land- 
lord and tenant is in dispute. Not making a 
similar provision with regard to the 
dispute as to the relationship of land- 
lord and tenant only means that the Legisla- 
ture never intended the determination of that 
question which is a jurisdictional fact sum- 
marily even for the purpose of Section 11. 


16. Having regard to these circum- 
stances, we are clearly of opinion that Sec- 
tion 11 of the Act applies not only to cases 
where the relationship of landlord and tenant 
is admitted but also to other cases where 
that relationship is denied. That question of 
fact, being a jurisdictional fact even for the 
purpose of Section 11, has to be decided 
finally by means of a regular enquiry and it 
would become the determination in the main 
eviction petition itself. We do not think 
that such a question can be decided summa- 
rily once for the purpose of Section 11 and 
a second time finally for the purpose of dis- 
posal of the eviction petition. We are un- 
able to agree with the learned Judges in 
(1970) 1 Andh WR 149 who took a contrary 
view. In some cases that final determination 
may itself dispose of the main eviction peti- 
tion itself. But that would be a different 
thing and it does not matter. 


17. A Division Bench decision of the 
Calcutta High Court in D. R. Gellatly v. 
J. R. W. Cannon, AIR 1953 Cal 409, seems 
to support the view which we have taken. 
That case had arisen under Section 14 (4) 
of the West Bengal Premises Rent Control 
(Temporary Provisions) Act. In that case 
some order was made under Section 14 (4) 
for payment of rent by the tenant. The te- 
nant took a plea in the written statement 
filed by him that there is no relationship of 
landlord and tenant between him and the 
opposite party. It was contended on behalf 
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- of the tenant that since the defence had been 


taken in the written statement, there could 
not be any question of making any order 
under Section 14 (4) till the issue raised by 
that defence was decided and it was held 
that he was, in fact a tenant. The learned 
Judges observed that that contention appears 
to be right. 


18. Another decision cited at the Bar 
and which needs mention is a Full Bench 
case Mahabir Ram v. $. S. Prasad, AIR 
1968 Pat 415, of the Patna High Court. In 
that case the learned Judges were dealing 
with a suit for ejectment of a tenant under 
the Bihar Buildings (Lease Rent and Evic- 
tion) Control Act. Under Section 11-A of 
that Act it is provided that if in a suit fon 
recovery of possession of any building 
the tenant contests the suit, as regards claim 
for ejectment, the landlord may make an 
application at any stage of the suit for order 
on the tenant to deposit month by month 
fent at a rate at which it was last paid and 
also the arrears of rent, if any. In the written 
Statement, the defendant raised a plea dis- 
puting the relationship of landlord and te- 
nant between him and the plaintiff. The 
question arose whether for purpose of Sec- 
tion 11-A a summary investigation of the 
relationship of landlord and tenant can be 
gone into. It was held that on an applica- 
tion under Section 11-A it was incumbent 
upon the Court to find out in a summary 
way on the materials before it whether there 
is relationship of landlord and tenant and 
the same question may have to be gone into 
at the time of trial, but that would be no 
bar to a tentative determination of the ques- 
tion at the earlier stage when the provisions 
of Section 11-A are resorted to by the land- 
lord. But there, it is a Civil Court which 
was dealing with the matter and not any 
special Tribunal created for the purpose of 
that Act conferring special jurisdiction. 
There is no question of determination of 
jurisdictional fact by the Court before as- 
suming jurisdiction. But here, under the Act 
proceedings can be taken and the Rent Con- 
troller would get jurisdiction only when 
there is relationship of landlord and tenant 
between the parties. That jurisdictional fact 
has to be decided by the Rent Controller first 
before he assumes jurisdiction in the matter. 
Therefore, the view taken by the Full Bench 
of the Patna High Court in that case cannot 
have any application to the case before us. 


19. In the decision Topandas v. M/s. 
Gorakharam Gokalchand, AIR 1964 SC 1348, 
the Supreme Court was dealing with the pro- 
visions of the Bombay Rent, Hotel and Lodg- 
ing House Rates Control Act. Section 28 of 
that Act deals with jurisdiction of Courts. It 
is provided thereunder that in Greater Bom- 
bay the Court of Small Causes, Bombay, 
shall have jurisdiction to entertain and try 
any suit or proceeding between a landlord 
and a tenant relating to the recovery of rent 
or possession of any premises. The suit was 
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filed in the City Civil Court, Bombay. The 
plaintiff filed the suit on the ground that 
there was no relationship of landlord and 
tenant between him and the defendant. The 
defendant raised a plea of existence of such 
a relationship and contended that the juris- 
diction of the City Civil Court was ousted. 
An argument was raised on behalf of the 
defendant in that case that all claims or 
questions under the Act shall be tried ex- 
clusively by the Court mentioned in that sec- 
tion and it does not matter whether the claim 
or question is raised by the plaintiff or the 
defendant. The Supreme Court while hold- 
ing d that tbe argument is untenable observed 


“The plaintiff chooses his forum and 
files his suit. If he establishes the correct- 
ness of his facts he will get his relief from 
the forum chosen. If frames his suit in 
a manner not warranted by the facts and 
goes for his relief to a Court which cannot 
grant him relief on the true facts, he will 
have his suit dismissed.” 
The Supreme Court further held that the de- 
fendant by his plea cannot force the plain- 
tiff to go to a forum where on his averments 
he cannot go. Therefore if the petitioner in 
an eviction petition comes forward with a 
case that the respondent is his tenant and 
even when the respondent denies that rela- 
tionship between them, the Rent Controller 
is competent to go into and decide that mat- 
ter and it is not as if the Rent Controller 


' has to dismiss the- eviction petition in limine 


without going into the matter even for pur- 
poses of assuming jurisdiction. 

20. In the decision Kantaben v. 
Dasha Shrimali Vanik Gnati, (1969) 10 Guj 
LR 720, a Division Bench of tbe Gujarat 
High Court was dealing with the provisions 
contained in Section 12 (4) of the Saurash- 
tra Rent Control Act, which is somewhat in 
similar terms to our present Section 11 of the 
Act. The question that arose for determi- 
nation in that case was whether an order pass- 
ed under Section 12 (4) requires that there 
must be a final decision about the defendant 
being the tenant of the suit premises or that 
a person shown or found to be a prima facio 
tenant is enough to justify the Court to exer- 
cise its powers under that provision. In that 
case it was contended on behalf of the ap- 
pellant that before passing an order under 
Section 12 (4) the Court must record its find- 
ing about the defendant being a tenant in 
respect of the suit premises and the finding 
must be of a final character in the sense that 
it determines the issue raised in the suit it- 
self. Support was sought for that contention 
from the decision in Civil Revision Applica- 
tion No. 32 of 1966 given by a Single Judge 
on 17-10-1967 under Section 11 (4) of the 
Bombay Rent Control Act, which is exactly 
in similar terms with Section 12 (4) of the 
Saurashtra Rent Control Act. There also 
the defendant had denied to be a tenant in 
respect of the suit shop. In that case, the 
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Court before deciding that issue finally exer- 
cised its powers under Section 11 (4) on the 
basis’ that there was a prima facie case that 
the defendant was a tenant. The learned 
Judge of that High Court who decided that 
case held that the Court was in complete 
mis-impression of law in interpreting the pro- 
visions of Section 11 (4) im holding that 
when a person was prima facie shown to be 
a tenant, such an order could be made and 
before any such order can be passed it should 
be finally decided whether the defendant was 
a tenant or not. This view taken by the 


learned Judge in Civil Revision Application. 


No. 32 of 1966 did not find favour with the 
learned Judges in (1969) 10 Guj LR 720. 
Section 12 (4) of the Saurashtra Rent Con- 
trol Act which the learned Judges were deal- 
ing with in that case runs thus: 


“Where at any stage of a suit for the re- 
covery of rent, with or without a claim for 
possession, the Court is satisfied from the 
pleading of the parties and affidavits or 
otherwise that the tenant is withholding the 
rent on the ground that the rent is excessive 
and standard rent should be fixed, the Court 
shall, and in any other case if it appears to 
the Court that it is just and proper to pass 
such an order, it may pass an order direct- 
ing the tenant to forthwith deposit, in the 
Court such amount of rent as the Court be- 
lieves to be reasonably due to the Jandlo.d. 
The Court may also order him to deposit in 
Court monthly or periodically, such amount 
as it considers proper, against rent which 
may become due during the pendency of the 
suit.” 

Then sub-section (5) of Section 12 says that 
no appeal shall. lie from any order made 
under sub-section (4). The learned Judges 
took the view that for purposes of passing 
an order under Section 12 (4) it is enough 
if the court is satisfied that he is a tenant 
even prima facie or provisionally for purpo- 
ses of that application. He need not necessarily 
be held to be a tenant for all purposes in 
the suit that may have to be determined 
later on. The learned Judges further ob- 
served that to hold otherwise would render 
the effect of Section 12 (4) nugatory and 
meaningless. For one thing, the present 
Section 11 of the Act and Section 12 (4) of 
the Saurashtra Rent Control Act are couch- 
ed in different language and they do not 
mention the identical matters. Whereas for 
orders passed under Section 11 appeal is pro- 
vided, for orders passed under Section 12 (4) 
of the Saurashtra Rent Control Act no such 
appeal has been provided. In the present 
case, as already discussed above, to hold that 
even for purposes of Section 11 the disput- 
ed fact of relationship of landlord and tenant 
must be decided finally will not make that 
provision nugatory. Even after the determi- 
nation of that question finally there would 
still be cases where there will be need for 
passing of orders as orders as contemplated 
under Section 11 pending final disposal of 
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the proceedings. Further there is the pro- . 
viso to Section 10 (1) of the Act where it is 
provided that where the tenant denies the 
title of the landlord, the Controller shall de- 
cide whether the denial is bona fide and if 
he records a finding to that effect, the land- 
lord is entitled to sue for eviction of the 
tenant in a Civil Court. That means, when- 
ever there is a denial of the title of the land- 
lord, the Controller should decide that ques- 
tion and if he finds that such a denial is 
bona fide it is incumbent upon him to dis- 
miss the eviction petition without going into 
the merits of the case and it is for the land- 
lord then to go to a regular Civil Court for 
that purpose. Having regard to these and 
other reasons which were given in the dis- 
cussion above we are unable to agree with 
the view taken by the learned Judges of the 
Gujarat High Court in the above decision. 


21. Jn the decision Rai & Sons (P) 
Ltd. v. Phelps & Co. (P) Ltd, 1970 RC 
924 (Delhi), the Delhi High Court was deal- 
ing with Section 11 of the Delhi Rent Con- 
trol Act whereunder provision is made for 
deposit of arrears of rent and in default fon 
striking out the defence. The question arose 
whether or not an interim order can be pass- 
ed for deposit of rent pending final decision 
on the question of relationship of landlord 
and tenant. Without much discussion the 
learned Judge who decided that case took the 
view that the power to grant a relief would 
normally include the power to grant that re- 
lief on a provisional basis also in appro- 
priate cases, by an interim order. We are 
unable to accept this proposition of law as 
of universal application. 


22. In the end we hold that Sec 
tion 11 is applicable not only to cases where 
the relationship of landlord and tenant is ad- 
mitted but also to cases where such rela- 
tionship is denied. For the purpose of pass- 
ing orders under Section 11 of the Act, when 
the relationship of Jandlord and tenant is 
denied, the Rent Controller must determine 
that question finally by making a regular en- 
quiry and not provisionally by making a 
summary enquiry before assuming jurisdic- 
tion in the matter and pass orders ‘and such 
a determination will be the decision in the 
main eviction petition itself. We answer the 
question referred accordingly. 

PARTHASARATHI, 23. While 
agreeing that the question referred to us 
should be answered in the manner proposed 
by my learned brother I shall state my rea- 
sons for my concurrence. : i 


24. In the order of reference the 
validity of the view taken by a Division 
Bench on an earlier occasion was doubted 
in these terms: 


“Not only is there no provision in Sec- 
tion 11 of the Act for making a summary 
enquiry with regard to the relationship of 
landlord and tenant as is specifically provid- 
ed for in Section 11 (3) with regard to the 
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quantum of arrears of rent, we find a provi- 
sion for such enquiry under the proviso to 
Section 10 (1) of the Act. As pointed out 
by our learned Brother, Ekbote, J., in Hari 
Rao v. Subbalakshmamma, (1966) 1 Andh 
WR 122, the denial of a relationship of land- 
lord and tenant by the respondent is a juris- 
dictional matter which will have to be 
decided by the Rent Controller before he as- 
sumes jurisdiction.” 
; 25. It was further observed that the 
Rent Controller is under a duty to decide 
under the proviso to Section 10 (1) whether 
tbe denial of title of the landlord or the 
claim of permanent tenancy is bona fide. If 
the Controller finds that tbe claim or denial 
is not bona fide he shall have to pass an 
order of eviction as provided by Section 10 
(Q) (vi). The enquiry under the proviso to 
Section 10 (1) can result in one of two pos- 
sible alternatives. If the denial of title or 
the claim of permanent tenancy is held to be 
bona fide the petition for eviction has to be 
rejected. If on the other hand the denial 
of title or the claim of permanent tenancy is 
held to be not bona fide the order of evic- 
tion would have to follow straightway undep 
the provisions of Section 10 (2) (vi). 


26. The provisions of Section 11 were 
then adverted to in the order of reference. 
It was pointed out that if as a result of a 
summary enquiry under Section 11 a direc- 
tion as te deposit of rent is made and if 
the tenant is evicted for non-compliance with 
the order, considerable hardship would arise 
in cases where as a result of regular enquiry 
the relationship of landlord and tenant is not 
established. 


27. The view taken by the learned 
Judges rests on the hypothesis that the en- 
quiry under Section 11 is a distinct proceed- 
ing the effect of which is limited to that pro- 
ceeding. The learned Judges also thought 
that, if the view taken in the summary en- 
quiry under Section 11 about the merits of 
the tenant’s plea is reversed as a result of 
more elaborate enquiry to be made by the 
Rent Controller at a later stage in the main 
eviction petition, the eviction ordered as a 
result of the erroneous order made in the 
summary process would occasion great hard- 
ship. Such a situation, the learned Judges 
thought, could not have been intended by 
the legislature. It was as a result of the 
process of reasoning outlined above that the 
learned referring Judges indicated preference 
for the view which runs counter to the ratio 
of the earlier decision. 


28. On a careful reading of Sec- 
tions 10 and 11 and on a consideration of 
the entire scheme of the statute, it appears 
to me that it is fallacious to regard the pro- 
ceedings under Sections 11 and 10 as altoge- 
ther distinct and unrelated to each other. 
The scheme of the enactment leaves one in 
no doubt that, the application under Sec- 
tion 11 and the proceeding either before the 
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Rent Controller or before the Appellate Au- 
thority under that section is no more 

an interlocutory application in the main 
proceeding. Where the party opposing the 
application for eviction denies the jural rela- 
tionship of landlord and tenant, the Rent 
Controller is bound to adjudicate on the plea 
as a collateral or jurisdictional fact. The legis- 
lature has given clear indication that in pro- 
ceedings for eviction, the Rent Controller is 
under an obligation to decide the controver- 
sy if a plea of want of title of the landlord 
is put forward as a defence. This duty to 
decide arises in all cases of denial of the 
telationship of landlord and tenant although 
Section 10 refers only to the two instances 
of denial of title and claim of permanent 
tenancy. 

29. - In view of the fact that the sta- 
tute does not postulate a separate or a sum- 
mary enquiry under Section 11 and a further 
or more elaborate enquiry at a later stage 
in the main petition the argument based on 
inconvenience and hardship. is, in my opin- 
ion, untenable. 

30. The effect of the two sections 
may be stated as follows: 


Section 10 enacts that a tenant shall not 
in accordance with the 
provisions of Sections 12 and 13. At the 
very threshold, the legislature envisaged a 
situation where the denial of the title of the 
landlord or a plea of permanent tenancy 
might be made. It is incumbent on the Con- 
troller to decide whether such a plea is bona 
fide. Where the opposite party succeeds in 
establishing the bona fides of such a plea, 
the landlord shall be entitled to pursue the 
normal remedy for eviction in a Civil Court. 
Section 10 thereafter mentions the grounds 
on which an eviction might be ordered. One 
of the grounds is that the tenant has denied 
the title of the landlord or claims a right of 
permanent tenancy and such denial or claim 
was not bona fide. It is apparent from this 
provision that a plea bearing on permanent 
tenancy or on the lack of title of the land- 
lord is justiciable in the proceeding before 
the Rent Controller and that the competence 
of the special tribunal to decide the contro- 
versy is indisputable. It is unnecessary to 
analyse further the provisions of Section 10. 


Section 11 contemplates a proceeding 
which is ancillary to the proceeding under 
Section 10. It enacts that to enable a tenant 
to contest the application for eviction made 
by the land-holder, arrears of rent that ac- 
crued due should be paid and that no part 
of the future rent should be allowed to fall 
in arrear during the pendency of the proceed- 
ing before the Rent Controller or the Appel- 
late Authority. The wording of Section 11 
makes it explicit that the orders that the 
Court may have to pass in considering the 
matters specified in Section 11 are ancillary 
in nature. The intention is to deny to the 
opposite party the right to contest the pro- 
ceeding except on the fulfilment of the obli- 
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gation as to payment of rent. It is manifest 
that the proceeding under Section 11 is ne- 
cessarily dovetailed to the main petition for 
eviction. The orders passed under Sec- 
tion 11 are intended to subserve or make 
fully effectual the ultimate result of the peti- 
tion for eviction. 


31. The right to resist eviction is 
made to depend on the fulfilment of the obli- 
gation to pay rent. The object underlying 
Section 11 cannot be achieved unless the 
controversy as to jural relationship is resolv- 
ed. This proposition I deem to be the main 
and indisputable premise. It follows that 
the decision on the jural relationship of the 
parties pertains to the entire proceeding. In 
other words, when the Rent Controller de- 
cides the question, whether on application 
made under Section 11, or when the plea as 
to the absence of jural relationship is taken 
and decided even apart from application undde¥ 
Section 11, the decision governs the entire 
proceeding; there is no need or occasion to 
consider the matter further or de novo at 
any subsequent stage. 


32. he situation contemplated by 
the learned referring Judges does not arise 
if Sections 10 and 11 are read and under- 
stood in the manner indicated above. The 
assumption made in the order of reference 
that, the controversy relating to the jural 
relationship between the parties to the peti- 
_ tion is to be decided in a summary mannep 
under Section 11, and later in a more elabo- 
rate manner under Section 10, does not ac- 
cord with the legislative intendment or the 
provisions of the two sections. : 


33. It must be remembered that the 
legislature has constituted a Tribunal which 
is to exercise the power of deciding, for the 
purpose of the proceeding before it, whether, 
the relationship of landlord and tenant sub- 
sists. It is necessary to recall to mind the 
principle set out in the classical exposition 
thereof by Lord Esher M. R,, R. v. 
Commr. for Special Purposes of. the Income 
Tax, (1888) 21 QBD 313. The Master of 
Rolls indicated the dichotomy that is inhe- 
rent in a situation like the one in the instant 
case arising by the constitution of a special 
Tribunal by a statute. Where the tribunal is 
given power to do certain things and decide 
some facts, the legislature may in effect say 
that, if a certain state of facts exists and is 
shown to such tribunal before it proceeds to 
do certain other things, it shall have the ju- 
risdiction but not otherwise. It is not for 
the special tribunal conclusively to decide 
whether the state of facts exists. If the tri- 
bunal exercises the jurisdiction without the 
existence of the necessary tacts it will be held 
that it has acted without jurisdiction. 


34. Applying that principle to the 
provisions of Sections 10 and f1 it will be 
noticed that the legislature has given the 
power to the Rent Controller to adjudicate 
on the question whether the jural relationship 
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is of landlord and tenant. It is evident that 
the Rent Controller’s jurisdiction depends on 
the parties before it being landiord and 
tenant. If such a relationship does not in 
fact exist, but nevertheless the tribunal has 
erroneously pronounced that the jural rela- 
tionship exists and proceeds to decide the 
controversy, the result will be that the tri- 
bunal would be held to have acted upon 
without jurisdiction. The party. aggrieved 
can have the decision set aside by pursuing 
the remedies open to him at law. There is 
no merit in saying that a wrong decision on 
the question of jural relationship is produc- 
tive of hardship only when it is made under 
Section 11. An erroneous decision on the 
same question, if reached in the main petition 
itself, is equally productive of hardship. The 
party defending the action might in both 
cases be subjected to hardship as a result of 
erroneous decision of the Court. The ques- ` 
tion is not whether a hardship is occasioned 
by the erroneous decision but rather the test 
is whether the legislature did not clothe the 
Rent Controller with the jurisdiction to de- 
cide the question and to do certain things 
as a consequence of the decision. Viewed 
in this light I have no doubt that the legis- 
lature has conferred on the Rent Controller 
and the Appellate Authority the power to de- 
cide the question of jural relationship be- 
tween the parties to the proceeding. The 
legislature has entrusted the tribunal with 
jurisdiction which includes the jurisdiction 
to determine whether the relationship of land- 
lord and tenant exists. If the tribunal finds 
that it does not exist it cannot proceed fur- 
ther and it will have to dismiss the proceed- 
ing as incompetent. 

35. In suits on negotiable instru- 
ments leave to defend the action has to be 
obtained in some cases before the defen- 
dant is allowed to have adjudication of his 
defence. The position under Section 11 
Offers parallel to this extent that the amount 
claimed by the landlord has to be paid as 
a condition precedent to participate at the 
inquiry. The object will be frustrated if the 
section is to be construed in the manner ask- 
ed for by the respondent. If that construc- 
tion were to prevail, one has only to deny 
the relationship of tenancy to continue in 
possession without paying anything for the 
occupation. j 

36. The legislature apparently thought 
tbat the hardship arising in a few cases where 
a party is thrown out of possession by an 
erroneous decision under Section 11 is negli- 
gible when compared with the hardship that 
would be caused if tenants are allowed to 
drag on contumaciously proceedings for evic- 
tion, although they are in default. While 
the possibility exists of the special tribunal 
acting erroneously so as to subject a person 
who is not a tenant to the hardship of evic- 
tion, the legislature in its wisdom thought 
that this is outweighed by the larger and more 
manifest benefit accruing from the insistence 
on the payment of rent as a condition pre- 
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cedent for entertaining the defence of the 
opposite party. The point to be emphasised 
is that there is no warrant for making a dist- 


' inction as regards decisions involving such 


hardship at the stage contemplated by Sec- 
tion 11. The position is essentially the same 
whether the tribunal commits an error at the 
earlier stage of Section 11 or at the later 
stage of the main inquiry. In either case 
hardship is inevitable and it can be set right 
only by the remedies of appeal and revision 
or by regular actions in Civil Courts. 


37. In my opinion there can be only 
a single decision on the question of the legal 
relationship in the entire proceeding for evic- 
tion and not two decisions as conceived in 
the order of reference. 


38. The proceeding under Section 11 
is an integral part of the main application 
for eviction. The plea that the requisite 
jural relationship is absent and that the tri- 
bunal cannot act in the manner desired by 
the landlord is a controversy that the Rent 
Controller has the competence, to decide. A 
decision on this question pertains to the en- 
tire proceeding and determines its future 
course and it is erroneous to deem the pro- 
ceedings under Sections 10 and 11 as two 
distinct and unrelated proceedings. I am 
consequently of opinion that there is no war- 
rant for the assumption that the decision 
under Section 11 is summary and that a fur- 
ther decision on the same matter under Sec- 
tion 10 would have to be rendered. 


39. In pursuance of the above said 
order this petition finally coming on for hear- 
ing upon perusing the orders of this Court 
and the petition and the orders of the Lower 
Court and records in the case, and upon 
hearing the arguments of Mr. C. P. Sarathy, 
and Mr. C. Jayashree Sarathy, Advocates for 
the petitioners and of Mr. Madhukara Rao 
Ganu, Advocate for the respondent. The 
court made the following order: 


“In view of the answer given by the 
Full Bench this Civil ‘Revision Petition is 
dismissed but in the circumstances without 
costs. The learned counsel for the respon- 
dent submits that the respondent should be 
permitted to withdraw the amount deposited 
by him before the Appellate Authority. He 
may do so at his own risk.” 


Petition dismissed. 





AIR 1973 ANDHRA PRADESH 13 
(V 6 C 2) 
HHMAIAH, J. 

Dr. N. A. Siddiqui, Petitioner v. The 
State of Andhra Pradesh and others, Res- 
pondents. 

Civil Revn. Petn. No. 1077 of 1970, Dj- 


20-6-1972, against order of II Asst. J., City 
Civil Court, Hyderabad, D/- 25-3-1969. 


JPJ/JP/F512/72/SNV 


N. A. Siddiqui v. State (Lakshmaiah J.) 


[Prs. 1-2] A.P. 13 


Index Note: — A. P. Court-Fees and 
Suits Valuation Act (7 of 1956), Section 26 
(C) — Suit for relief only of injunction — 
Computation of Court-fee — Proper mode. 

Brief Note: — In a suit for relief only 
of injunction without claim for declaration 
in respect of some act of the authorities, the 
plaintiff can compute the Court-fee on the 
amount at which he values the relief sought. 
AIR 1968 SC 102, Followed; 1969 (1) Andh 
WR 411, 1960 (1) Andh WR 106 and 1965 
(1) Andh WR 138, Distinguished. (Para 8) 

When it is disclosed in the plaint that 
the relief is not one for declaration but 
for injunction only, and the plaintiff has been 
given the liberty to value the relief and when 
he seeks to bring the case within the pur- 
view of clause (c) of Section 26, it is not fop 
the Court, at the initial stage, to go into the 
question: whether the injunction relief can be 
considered as a consequential relief, the main 
relief being one for declaration as, invariably, 
in every case where injunction relief is 
sought for, it may be on the basis that some 
act or action or activity on the part of the 
authorities concerned is not warranted by 
law. But, in so far as any declaration is not 
sought for in that direction and when the 
relief is confined exclusively to injunction, 
it is not open for the court to read some- 
thing into the section which is not there. If, 
ultimately it is found that the relief of per- 
manent injunction without a declaration can- 
not be decreed it may be dismissed then, but 
the plaintiff cannot be compelled to have his 
suit treated as one for declaration, treating 
the relief for injunction as a consequential 
one. (Para 8) 
Cases Referred: Chronological 
(1969) 1 Andh WR 411 = ILR (1968) 

Andh Pra 780, M. A. Jabbar v. 
The State of Andhra Pradesh 
AIR 1968 SC 102 == (1967) 3 SCR 920, 
V. P. Sugar Works v. C. I. of Stamps 6 
(1965) 1 Andh WR 138 = (1965) 1 
Andh LT 50, Pisupati Ramachandraiah 
v. Pisupati Lakshmidevamma 
(1960) 1 Andh WR 106 = 1960 Andh 
LT 53, Sunkani Neelakantam v. The 
State of Andhra Pradesh 


M. L. Ramakrishna Rao, for Petitioner; 
a oan Prag on behalf of Respondents 
os. 1 to 3. 


ORDER:— Being aggrieved by the 
Order and Decree dated March 25, 1969, 
passed as per check slip No. 185 in the suit 
O. S. 364 of 1966 on the file of the IT Asst. 
Judge, City Civil Court, Hyderabad, the 
plaintiff preferred the above revision under 
Section 115 of the Code of Civil Procedure. 


. 2. The petitioner herein instituted the 
above suit for perpetual injunction, and the 
circumstances leading to the institution of 
the above suit, may now briefly be stated, 
One by name Dr. Mir Ahmed Ali, an em- 
ployee of Medical Department in the erst- 
while State of Hyderabad, wae granted a 
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Scholarship in the year 1949 by the then 
State Scholarship Committee to qua- 
lify himself as M. R. C. P. in a 
period of three years. The plaintiff along 
with the deceased, Syed Abdul Majed, exe- 
cuted the surety bond. That was unregister- 
ed and as such unenforceable in law. The 
plaintiff further contended in the plaint that 
the scholar could not qualify himself within 
the prescribed period of three years, and he 
applied thereafter for the extension of time 
without any intimation to the plaintiff. The 
said scholarship committee without obtaining 
the plaintiffs consent or that of the other 
surety, permitted the scholar to prolong bis 
stay in the United Kingdom beyond the sti- 
pulated period of three years at his own ex- 
pense for obtaining the said qualification of 
M. R. C. P. The plaintiff did not agree to 
the extension of the period of deputation. 


The scholarship committee granted the 
extension of time to the deputationist in con- 
travention of the scholarship Rules. The 
scholarship committee by arbitrarily extend- 
ing the deputation of the deputationist, Com- 
mitted breach of contract and absolved the 
plaintiff, thus, of his further obligation to 
stand by the sutety bond. The scholar 
having failed to qualified himself was dis- 
missed from service and the scholar settled 
in England. The Government did not take 
any action agane the said scholar either by 
recalling him back to India or to recover the 
amount spent on him during his stay in the 
U. K. On account of the negligent conduct 
of the Government, by granting unauthorised 
extension to the deputationist, the plaintiff 
stood discharged from his liability as a surety. 
The plaintiff was never informed as to how 
much amount was spent and when the scho- 
lar was actually declared as a defaulter hold- 
ing (sic) the plaintiff learnt that in August, 
1961, the defendant, that is the State of An- 
dhra Pradesh has referred the matter to the 
Collector, Hyderabad District for realisation 
of the surety amount from the plaintiff and 
the Collector Hyderabad has directed the 
Yahsildar Taluq West, to issue a distress war- 
rant for the attachment of the properties of 
the plaintiff under the Madras Revenue Re- 
covery Act. The plaintiff filed a Writ Peti- 
tion in the High Court against the proposed 
action of the Government, but the Writ was 
dismissed on the technical ground that the 
obligation arising out of breach of contract 
has to be adjudicated upon in a Civil Court, 
and the Writ Appeal preferred thereupon as 
against that decision, was also disposed of 
by dismissal with the same observation. 


3. © It is under those circumstances, 
the plaintiff filed the above suit, praying for 
the issuance of a perpetual injunction, res- 
training the defendants from initiating any 
proceedings against the plaintiff for recovery 
of the alleged government dues. He valued 
the relief of injunction under Section 26 (c) 

the Andhra Court-Fees and Suits Valua- 
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tion Act, 1956, and paid the court-fee of 
Rs. 500/- 


4, The defendant filed a written 
statement, resisting the claim of the plain- 
tiff and also raising the question of court- 
fee, stating that the court-fee paid is inade- 
quate. The court-fee examiner also issued a 
check slip. On question raised whether the 
suit valuation is proper and whether the 
court-fee paid is sufficient, the court below 
found that the valuation by the plaintiff is 
not correct and the court-fee paid by him 
also is not correct and, according to the 
lower Court, the plaintiff has to value the 
telief of permanent injunction at the amount 
of Rs. 18,021-16 p. 


5. Aggrieved by that decision, the 
plaintif approached this Court with the 
above revision. 


6. Sri M. L. Ramakrishna Rao, the 
learned counsel appearing for the plaintiff, 
contended that the suit was one for injunc- 
tion, and it is the provision contained in 
clause (c) of Section 26 of the Court-Fees 
Act that governs the case on hand, and the 
court-fee, under those circumstances, has 
to be computed on the amount on which 
the relief sought for was valued by the plain- 
tiff. The learned counsel further sub- 
mits that the plaintiff has not asked for any 
declaration and that if the suit for a mere .- 
permanent injunction without declaration | 
cannot be decreed, it must then be dismiss- 
ed, but as it stands at present, the plaintiff 
cannot be compelled to pay court-fee as in 
a suit for declaration. I find considerable 
force in the contention of the learned coun- 
sel. Reliance by the learned counsel was 
placed, in that context, upon a decision of 
the Supreme Court in V. P. Sugar Works v. 
C. I. of Stamps, U. P., AIR 1968 SC 102. 
In that case, the appellant company filed a 
suit against the State of Uttar Pradesh and 
the Union of India, inter alia, praying for 
a permanent injunction restraining the State 
of Uttar Pradesh, its servants and agents 
from realising or from proceeding to realise 
sugar-cane cess and purchase tax amounting 
to Rs. 33 lakhs and odd charged under the 
U. P. Sugar-Cane (Regulation of Supply and 
Purchase) Act, 1953, the Sugar-Cane Cess 
Act, 1956 read with the U. P. Sugar-Cane 
Cess (Validation) Act, 1961 and the U. P. 
Sugar-Cane Purchase Tax Act IX of 1961. 

The appellant therein contended that the 
Acts for the reasons stated therein were in- 
valid and void and, therefore, the State was 
not entitled to levy, collect or recover the 
said cess or the purchase tax and prayed, 
as aforesaid, that the State should be res- 
trained from proceeding to realise the said 
cess or tax. In that connection it was observ- 
ed at page 105 of the Report thus: 

“It is true that for purposes of the 
Court-fees Act, it is the substance and not 
the form which has to be considered while 
deciding which particular provision of the 
Act applies. It cannot, however, be 
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that the natural relief prayed for in the 
plaint was an injunction restraining the 
State and its authorities to realise from the 
appellant company the aforesaid cess and 
the purchase tax. It is clear from the plaint 
when read as a whole that though the appel- 
lant-company alleged that the Acts were 
void and therefore non est for the reasons 
set out therein, it did not seek any declara- 
tion that they were void. The plaint pro- 
ceeds on the footing that the said Acts were 
void and that therefore the State of U. P. 
or its authorities had no power to realise 
the said tax and the said cess. It may be 
that while deciding whether to grant the 
injunction or not, the court might have to 
consider the question as to the validity or 
otherwise of the said Acts. But that must 
happen in almost every case where an in- 
junction is prayed for. If for the mere rea- 
son that the Court might have to go into 
such a question, a prayer for injunction were 
to be treated as one for a declaratory dec- 
Tee of which the consequential relief is in- 
junction all suits where injunction is pray- 
ed for would have to be treated as falling 
under clause (a) of sub-section (iv) of Sec- 
tion 7 and in that view clause (b) of sub- 
aoe (iv-b). of Section 7 would be super- 
uous.” 


7. We shall read, in this connection 
the provisions contained in Section 26 of 
the Andhra Court-Fees and Suits Valuation 
Act, 1956, in so far as it is material; 

“Section 26; suits for injunction:—= 

In a suit for injunction:— i 

(a)K KX K¥XXX 


(b) ... 


(c) In any other case, whether the sub- 
ject-matter of the suit has a market-value 
or not, fee shall be computed on the amount 
at which the relief sought is valued in the 
plaint or at which such relief is valued by 
the: Court, whichever is higher.” 


8 On a perusal of the averments 
contained in the plaint, what is clear is that 
the relief sought for by the plaintiff is not 
a declaratory one; on the other hand, it is 
one for injunction. If it is one for injunc- 
tion, the provisions contained in clause (c) 
of Section 26 of the Court-Fees Act are di- 
rectly attracted, in which case, the court-fee 
paid on the valuation by the plaintiff is cor- 
rect, but, the court below seems to have pro- 
ceeded on the assumption that the relief of 
injunction cannot be granted unless a declara- 
tion also is granted to the effect that the surety 
bond has become void. In that context, the 
Court below proceeded on the footing that 
the relief of injunction as prayed for shall 
have to be construed as if it is a consequen- 
tial relief, the main relief being one for dec- 
laration. Incidentally, I find the court below 
relying upon provisions contained in Order 
2 of the Code of Civil Procedure, but, I do 
not find that there is any relevance in refer- 
fing to that provision of law in determining 
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the question raised in this case. We may, in- 
stantly note that Section 24 of the Andhra 
Court-Fees and Suits Valuation Act, 1956 
deals with the subject-matter of ‘suits for 
declaration’, whereas Section 26 of the Act 
deals with the subject-matter of ‘suits for in- 
junction.’ 

When it is disclosed in the plaint that 
the relief is not one for declaration but for 
injunction only, and the plaintiff has been 
given the liberty to value the relief and 
when he sought to bring the case within the 
purview of clause (c) of Section 26 of the 
Court-Fees Act, it is not for the Court, at 
this stage, to go into the question whether 
the injunction relief could be considered as 
a consequential relief, the main relief being 
one for declaration, and as the Supreme 
Court has observed in the decision referred 
to heretofore that invariably, in every case 
where injunction relief is sought for, it may 
be on the basis that some act or action or 
activity on the part of the authorities con- 
cerned is not warranted by law. But, in so 
far as any declaration is not sought for in 
that direction and when the relief was con- 
fined exclusively to injunction, as in the case 
here before me, it is not open for the Court 
to read something into the section which is 
not there. If, ultimately it is found, as the 
learned counsel for the petitioner submits, 
that the relief of permanent injunction with- 
out a declaration cannot be decreed it may 
be dismi then, but in the case, as it 
stands at present, the plaintiff cannot be 
compelled to have his suit treated as one 
for declaration, treating the relief for ivn- 
junction as a consequential one. 


9. The counsel for the respondent 
cited before me the following decisions in 
M. A. Jabbar v. The State of Andhra Pra- 
desh, 1969 (1) Andh WR 411, Sunkani 
Neelakantam v. The State of Andhra Pra- 
desh, 1960 (1) Andh WR 106 and in Pisu- 
pati Ramachandraiah v. Pisupati Lakshmi- 
devamma, 1965 (1) Andh WR 138. These 
are the decisions decided on the basis of the 
language employed in Section 24 of the 
Court-Fees Act but not under Section 26 
with which we are now concerned, and as 
such they are easily distinguishable. 


10. Under these circumstances, Y am 
of the view, having regard to the decision 
of the Supreme Court, that the suit by the 
petitioner herein is one for injunction and 
there is no prayer for declaration and the 
relief of injunction cannot be considered to 
be a consequential one and, notwithstanding 
the fact that the grant of relief of injunction, 
as sought for, may necessitate an enquiry 
into the nature of the transaction evidenced 
by the surety deed still, according to the 
Supreme Court decision, we shall have to 
regard the relief as one prayed for by the 
plaintiff. 

11. Under these circumstances, I am 
of the view that the court-fee paid by the 
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laintiff is proper and correct and the Court 
low erred in requiring the petitioner to 
assume that the relief sought for by way of 
injunction is only a consequential one. The 
revision is, therefore, allowed, but, in the 

circumstances, without costs. 
Revision allowed. 
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(V 60 C 3) 
RAMACHANDRA RAO, J. 

Pudi Appa Rao, Petitioner v. Gompa 
Narayanappa and another, Respondents. 

C. R. P. 2149 of 1971, DJ- 13-4-1972, 
against decree of Dist. Munsif, Srungavara- 
pukota, D/- 6-12-1971. 

Index Note: — (A) Civil P. C (1908), 
Order 21, Rule 105 — If sufficient 
cause is shown for non-appearance§ in 
application to set aside obstruction in obtain- 
ing possession Court can under Rule 105 set 
aside ex parte order passed under Order 21, 
Rule 97, though delivery has already been 
effected — Application under O. 21, R. 100 
for restoration of possession is not the only 
remedy. — (X-Ref: Order 21, Rule 100). 

(Para 

D. Satyanarayana, for Petitioner; Mangu 

Venkata Rao, for Respondents. 


ORDER:— The Petitioner and two 
others are the decree-holders in O. S. No. 
343 of 1955 on the file of the Court of the 
District Munsif, Srungavarapukota. They 
filed E. P. No. 146 of 1970 for execution of 
the decree in O. S. No. 343 of 1955. At that 
stage an obstruction was caused by the de- 
fendants to the delivery of possession. The 
decree-holders then filed E. A. No. 84 of 
1971 complaining of the obstruction and for 
removal of the same. That application was 
opposed by the respondents by filing a coun- 
ter. After several adjournments the applica- 
tion E. A. No. 84 of 1971 stood posted for 
final hearing on 4-10-1971. On that date 
neither the respondents nor their counsel was 
present. They were, therefore, set ex parte and 
the petition for removal of the obstruction 
was allowed, and the delivery of the suit pro- 
perty was directed to be effected. Delivery 
was effected on 11-10-1971. Two days later 
ie., on 13-10-1971 the respondents filed E. A. 
No. 144 of 1971 under order 21, Rule 105 
of the Code of Civil Procedure for setting 
aside the Ex parte order passed in E. A. No. 
84 of 1971. In the affidavit filed in support 
of the said application E. A. No. 144 of 
1971 it was alleged that they had engaged 
Sri B. Sambamurthy as their counsel, that 
their counsel’s father died on 3-10-71 in 
Chodavaram, that he had gone away to that 
place, that till that date he had not returned, 
that they came to their advocate’s office on 
11-10-1971 and learnt that their advocate had 
gone away to Chodavaram, that their peti- 
es 
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tion was dismissed on 4-10-1971, that on 4-10- 
1971 their Advocate could not be present 
when E. A. No. 84 of 1971 was called, that 
they were set ex parte and the petition was 
allowed, that their absence on 4-10-1971 was 
not wilful and therefore the ex parte order 
passed on 4-10-1971 should be set aside and 
the petition restored and reheard on merits. 


_ 2 A counter was filed on behalf of 
the petitioners stating that the respondents 
‘were present on that date and the allegation 
that hey were not present is not true and 
there are no grounds for setting aside the ex 
parte order. It is, however, not disputed 
that the respondents’ Counsel’s father died 
on 3-10-1971 and that he had gone to Choda- 
varam. It was also contended that delivery 
having been effected on 11-10-1971 the ap- 
plication filed under Order 21, Rule 97, Civil 
Procedure Code could not be restored and 
re-heard and that the petition for setting aside 
the ex parte order was not maintainable. 

3. The Lower Court on the conside- 
ration of the averments in the affidavit and 
the counter-affidavit held that in the circum- 
stances stated in the affidavit there- were just 
grounds to set aside the ex parte order. The 
contentions that as delivery was already eff- 
ected the respondents should file a separate 
application under Order 21, Rule 100, Civil 
Procedure Code and that the application for 
restoration and for setting aside the order in 
E. A. No. 84 of 1971 was not maintainable, 
were however rejected. Accordingly the 
Lower Court allowed E. A. No. 144 of 1971 
setting aside the ex parte order. 


4, In this revision it is contended by 
Sri D. Satyanarayana the learned Counsel for 
the decree-holder-petitioner firstly that the 
Lower Court erred in allowing the petition 
without being satisfied on merits, that there 
was sufficient cause for the absence of the par- 
ties or their counsel and that the order of the 
Lower Court allowing the petition setting 
aside the ex parte order is unsustainable. I 
find it difficult to accept this contention. The 
learned District Munsif clearly stated in para- 
graph 2 of his order that “In the circumstan- 
ces stated in the affidavit enclosed to the 
petition, there are just grounds to set aside 
the ex parte order.” The allegations in the 
affidavit clearly show that the respondents’ 
counsel’s father died on 3-10-1971 and that 
he had gone to Chodavaram. This fact is 
also not disputed in the counter-affidavit. 
Therefore sufficient cause was shown for the 
absence of the respondents’ counsel in the 
lower Court when the petition was called on 
4-10-1971. 


5. It is however contended by Sri 
Satyanarayana that the respondents were 
themselves present in the Lower Court when 
the petition was called on 4-10-1971. But 
the order of the Lower Court in E. A. No. 
84 of 1971 says that the respondents were 
called but were absent. The lower Court 
must bave noted if the respondents were 
present. It is next contended that delivery 
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of possession having been effected on 11-10- 
1971 the only remedy open to the respon- 
dents is to file an application under Order 21, 
Rule 100, Civil Procedure Code for restora- 
tion of possession and not to ask for setting 
aside the ex parte order passed in E. A. 
No. 84 of 1971. But this submission is also 
devoid of any force. Order 21, Rule 97, 
Civil Procedure Code enables a decree-holder 
of a decree for possession of immovable pro- 
perty or the purchaser of any such property 
‘gold in execution of a decree to make an 
application to the Court complaining of re- 
sistance or obstruction caused by any person 
fn obtaining possession of the property. The 
Court then should issue notice to the party 
against whom the application is made and in- 
vestigate into the matter. If the Court finds 
that the obstruction is caused by the judg- 
ment-debtor or by some other person at his 
instigation, it shall direct, under Order 21, 
Rule 98, Civil Procedure Code the decree- 
holder or the purchaser, as the case may be, 
to be put in possession. But if the obstruc- 
tion is caused by any person (other than the 
judgment-debtor or some other person at 
his instigation) claiming in good faith to be 
in possession of the property on his own ac- 
count or on account of some person other 
than the judgment-debtor, the Court shall 
make an order dismissing the application. 
Order 21, Rule 99 read with Rule 97, Civil 
Procedure Code clearly requires the Court to 
jssue notice to the obstructors and consider 
their objections and dispose of the applica- 
tion after hearing. The procedure to be fol- 
lowed when such applications are made under 
Order 21, Rule 97, is prescribed in Rule 104 
of the said order. Order 21, Rule 104 (2) 
provides that on the date fixed for the hear- 
ing, if the applicant does. not appear, the 
Court may dismiss the application. Order 
21, Rule 104 (3) provides that if the applicant 
appears and the respondent does not appear, 
the Court may dispose of the application ex 
parte. Order 21, Rule 105 provides for sett- 
ing aside the order passed either under 
Order 21, Rule 104 (2) or under Rule 104 (3). 


6. On a reading of the provisions of 
Order 21 Rules 97, 99 and 104, it is clear 
that when an application is disposed’ of ex 
parte, if sufficient cause is shown for the 
non-appearance of the applicant, the Court 
should set aside the ex parte order and dis- 
pose of the application on merits. In the in- 
stant case, sufficient cause has been shown by 
the respondents for their absence on 4-10- 
1971 when the petition E. A. No. 84 of 1971 
filed under Order 21 Rule 97 was called. 
entitled to invoke the 
Rule 105 C. P. C. 









parte order when sufficient cause is shown 
for their absence. The order of the lower 
Court setting aside the ex parte order dated 
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4-10-1971 in E. A. No. 84 of 1971 is there- 
fore correct’ and it cannot be said that the 
lower Court has committed any error of 
law or of jurisdiction in allowing the said 
petition. 
7. In the result the revision fails and 
is dismissed with costs. 
Revision dismissed. 
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- CHINNAPPA REDDY, J. 

M/s. Ampro Food Products, Appellant 
v. M/s. Ashoka Biscuit Works and others, 
Respondents. 

A. A. O. No. 359 of 1972, DJ- 26-9- 
1972, against order of Addl. C. J., City Civil 
Court, Hyderabad, D/- 10-7-1972. 

Index Notes — (A) Civil P. C. (1908), 
Order 39, Rule 1 — It fs mot opem to the 
opposite party to claim that the design is mot 
a mew or original desigm im defence to a suit 
for am imjamction based om a registered de- 
sigm if he has mot takem any action to have 
the registration camcelled om that ground 
under Section 51-A, Designs Act. (X-Ref: 
Designs Act (1908), Section 51-A) — (X-Refs 
Civil P. C. (1908), Section 9). ATR 1941 
Bom 188, Dissemted from. (Para 2) 
_ Brief Note: — (A) An express provision 
is made for the presentation of a petition to 
the High Court for the cancellation of the 
Tegistration of design on the ground that the 
design is not a new or an original design. 
This provision excludes by necessary impli- 
cation the jurisdiction of the ordinary Civil 
Court from going into the questions which 
may be decided by the High Court when an 
application is presented to it under Sec. 51-A 
of the Act. (Para 2) 

_ Index Note: — (B) Trade and Merchan- 
dise Marks Act (1958), Section 2 (1) (vy) — 
Trade mark and design — A trade mark is 
different from a design — A design is neces- 
sarily part and parcel of the article manu- 
factored while a trade mark is mot mecessa- 
rily so. — (X-Ref: — Designs Act (1911), 


Section 2 ().) @ara 4) 

Cases Referred: Chronological P. 

AIR 1941 Bom 188 = 43 Bom LR ee 
280, Dwarka Das v. Chootalal 2 


T. Anantha Babu and B. V. Rama Mo- 
hana Rao, for Appellant; P. Babul Reddy 
and G. V. Sitarama Rao, for Respondents. 

_ SJUDGMENT:— The appellant makes 
biscuits. So does the respondent. The ap- 
pellant’s biscuits have embossed on them a 
certain design in the centre of which appear 
the letters “AF”. The design is registered 
under the Designs Act, 1911. The respon- 
dent’s biscuits also have embossed on them 
an identical design except that the letters 
AB” appear instead of the letters “AF”. 
The appellant complaints that the respondent 
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has committed piracy of his design. He has 
filed a suit in the City Civil ‘Court, for a 
permanent injunction to restrain the respon- 
dent from using the design on his biscuit. 
Pending disposal of the suit he sought a 
temporary: injunction. An ad interim injunc- 
tion was granted on 20-6-1972 but after no- 
tice the interim injunction was vacated on 10- 
7-1972. The present appeal was filed and an 
interim injunction was granted on 31-7-1972 
by my brother Mukthadar, J. The Appeal 
bas now come up for final: hearing. The 
learned Additional Judge of the City Civil 
Court refused the temporary injunction on 
two grounds: (1) the appellant’s design, though 
registered was not a new and original de- 
sign ‘since the affidavit filed on behalf of 
the respondent showed that they had been 
using the same design even before it was re- 
gistered by the appellant. (2) The design 
gave no right to the appellant to use, it as 
a trade mark. The respondent’s application 
for the registration of a trade mark was pend- 
ing before the Registrar of Trade Marks and 
was likely to be granted. I will consider the 
correctness of both the grounds. 


2. Under the Designs Act, a design 
is required to be a new or original design not 
previously published in India in order that it 
may be registered. An application for regis- 
tration of design must be made to the Con- 
troller who may refuse to register any design 
presented to him for registration in which 
case an appeal against such refusal shall lie 
to the Central Government. Where a design 
` is registered the Controller shall grant a cer- 
tificate of registration to the proprietor of the 
design and suitable entries shall be made in 
the Register of Designs. On registration the 
registered proprietor’ of the design shall have 
a copy right in the design for a period of five 
years from the date of registration. Any 
person interested may present a petition for 
the cancellation of the registration of design 
on any of the following grounds: (1) the de- 
sign has been previously registered in India. 
(ii) It has been published in India prior to 
the date of registration (iii) The design is not 
a new or original design. The petition may 
be presented to the High Court without any 
limitation of time or where the cancellation 
is sought on the first two grounds it may be 
presented to the Controller within a year 
from the date of registration. Where the 
petition is presented to the Controller an ap- 
peal to the High Court is provided against 
the decision of the Controller. The provision 
for the cancellation of the registration of de~ 
sign is found in Section 51-A of the Designs 
Act. Section 53 prohibits all acts of piracy 
of a registered design. Section 53 (2) provi- 
des that a person acting in contravention of 
the Section shall be liable “(a) to pay a sum 
not exceeding Rs. 500/- recoverable as a con- 
tract debt, or (b) if the proprietor elects to 
bring a suit for the recovery of damages fon 
any such contravention; and for an injunc- 
tion against the repetition thereof to pay such 
‘ damages as may be awarded and to be res- 
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trained by an injunction accordingly”. In the 
present case, it is admitted that the respon- 
dent has not taken any steps for the cancel- 
lation of the registration of the design. The 
question for consideration is whether it is 
open to. the respondent to claim that the de- 
sign is not a new or original design in de- 
fence to a suit for an injunction based on a: 
registered design, he having taken no action 
to have the registration cancelled on that 
ground. To my mind such a defence is not 
open to the respondent. If such a defence is 
open to the respondent then the elaborate 
provisions made for the registration of a de- 
sign and the cancellation of registration be- 
come practically meaningless. The learned 
Counsel urged that the Civil Court’s jurisdic- 
tion to decide the question cannot be taken 
away except by an express provision in that 
regard. I do not see why not. An express 
provision is made for the presentation of a 
petition to the High Court for the cancella- 
tion of the registration of design on the 
ground that the design is not a new or an 
original design. When there is an express 
remedy provided under the Act and that by 
way of-a petition to the High Court I do 
not see why any other Civil Court should 
have concurrent jurisdiction over the same 
question and that in defence to an action 
based on a registered design. I am of the 
view that the provision for the cancellation 
of the registration of a design by the High 
Court excludes by necessary implication the 
jurisdiction of the ordinary Civil Court from 
going into the questions which may be de- 
cided by the High Court when an application 
is presented to it under Section 51-A of the 
Act. The learned counsel for the respon- 
dent relied on the decision of a Single Judge 
of the Bombay High Court in Dwarkadas v. 
Chootalal, AIR 1941 Bom 188. To meet the 
argument that there was no advantage to be 
gained by having a certificate of registration 
if it was not to be final and conclusive the 
learned Bombay Judge said: 

“The advantage is that if no evidence is 
led by the defendants to the contrary, the 
certificate is sufficient evidence that the plain- 
tiffs are the properietors, i.e., proprietors of 
a new' or original design. If evidence is led, 
it is for the Court to come to its finding on 
the question. A further advantage is that as 
the register is prima facie evidence of the 
matters contained in it, the onus ordinarily 
will be .on the defendants to -show that the 
plaintiffs are not the proprietors of the re- 
gistered design in question.” 


3. With great respect to the learn- 
ed Judge I am not prepared to agree. I do 
not think that the Legislature made the elab- 
orate provision for the registration of a 
design and the cancellation of the registra- 
tion merely with a view to raise a flimsy 
presumption in favour of the proprietor of 
the registered design. The learned Judge re- 
ferred to Section 46 (3) of the Act in sup- 
port of his conclusion. Section 46 (3) of the 
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‘Act merely provides that the Register of 
Designs shall be prima facie evidence of any 
matters by the Act directed or authorised to 
be entered therein. The matters which are 


: directed or authorised to be entered in the. 


register are mentioned in Section 46 (1). 
. Whey are the names and addresses of proprie- 
tors of registered designs, notifications of as- 
signments ‘and all transmissions of register 
designs, and such other matters as may be 
prescribed. The Register of Designs will, 
therefore, be prima facie evidence of the 
ownership or assignment of a registered de- 
sign. That is all. The Register of Designs 
cannot be prima facie evidence of the fact 
that a design is a new or original design. In 
my view, the learned Judge was not correct 
in thinking that an entry in the Register of 
Designs would be prima facie evidence that 
the registered design was a new or original 
design. When the learned Judge’s attention 
was drawn to the fact that in the case of 
patents it was expressly provided by Sec- 
tion 29 (2) of the Patents and Designs Act, 
1911 that every ground on which a patent 
might be revoked shall be available by way 
of defence to a suit for infringement of a 
patent and that there was no similar provi- 
sion in the case of a design the learned 
Judge observed that the absence of a similar 
provision in the case of a design did not ex- 
clude such a defence. The absence of an ex- 
press provision, such as the one contained in 
Section 29 (2) in regard to a patent, in the 
case of a design, is, in my view, a ground 
for coming to the conclusion that such a de- 
fence is precluded in a suit based on the in- 
fringement of a design. I, therefore, hold 
that the defence that the design is not a new 
or original design is not open to the respon- 
dent in this action. 


4. The respondent, if seems has ap- 
plied for the registration of a trade mark and 
Mr. Babulu Reddy, learned counsel for the 
respondent submitted that the application will 
be granted as a matter of course. Assuming 
so, I do not see how that will entitle the 
respondent to commit an act of piracy in re- 
gard to the appellant’s registered design. It 
should be remembered that a trade mark is 
different from a design. A design is neces- 
‘sarily part and parcel of the article manu- 
factured while a trade mark is not neces- 
sarily so. In fact, the definition of “design” 
in Section 2 (5) of the Designs Act expressly 
states that it does not include any trade 
mark as defined in Section 2 (1) (v) of the 
Trade and Merchandise Marks Act, 1958. 
That is why the certificate: of registration of 
the design contains a note which recites 
“The novelty in the design resides in the 
ornamental source pattern which appears 
only on the side of the biscuit as illustrated. 
No claim is made by virtue of this registra- 
tion to any right to the use as a trade mark 
of what is shown in the representations or to 
the exclusive use of the letters appearing in 
the design”. This note does not give any 
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tight to the respondent or other biscuit 
manufacturer to commit an act of piracy 
of the design as defined in the Designs Act 
under the guise of using it as a trade mark. 
The respondent or other biscuit manufa- 
cturer may perhaps use the design as a trade 
mark on a wrapper or a label or otherwise 
but not so as to make it part and parcel of 
the biscuit in which case he could be commit- 
ting an act of piracy of the design as defin- 
ed in the Designs Act. 


5. I am, therefore, of the view that 
the learned Additional Chief Judge, City 
Civil Court was in error in refusing to grant 
a temporary injunction. The appeal is al- 
lowed and a temporary injunction will issue 
restraining the respondent from using the re- 
gistered design of the appellant and from 
selling biscuits bearing that design. I under- 
stand that the suit is posted for trial in the 
first week of October. The learned Addi- 
tional Chief Judge is directed to dispose of 
the suit, expeditiously. Where will be no order 
regarding costs, 

Appeal allowed. 
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VENKATRAMA SASTRY, J.:— The 
plaintiff is the appellant in this Letters Patent 
Appeal. - This appeal arises out of the deci- 
sion of our learned brother, Sriramulu, J., 
rendered in C. C. C. A. No. 30 of 1965. The 
said appeal was preferred by defendants 1 to 
5, 8 and 9 in O. S. No. 57 of 1963 on the 
file of the Court of the II Additional Judge, 
City Civil Court, Hyderabad filed by the ap- 
pellant herein. The suit was for recovery of 
possession of the suit property on the ground 
that the plaintiff Society was the owner of 
the suit property having purchased the same 
for the purpose of constructing a private 
Church in the same. The defendants con- 
tested the suit. They contended that the pro- 
perty was purchased with the contributions 
made by all of them, that they entered into 
possession of the respective plots and that 
they continued in possession from 1-4-1947. 
They claimed that the suit was barred by 
time. In the trial Court, the plaintiff’s title 
was established. In regard to the question 
of limitation, the learned trial Judge thought 
that the period taken by the earlier litigation 
in respect of the same property has to be de- 
ducted under Section 14 of the Limitation 
Act. In that view, the suit was decreed fop 
possession against the respective defendants 
on 31-3-1965. 

2. Against the said decree, defen- 
dants 1 to 5, 8 and 9 preferred C. C. C. A, 


ll 
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fendants authorised Sri 


A.L R, 
No. 30 of 1965. After the passing of the de- 
cree and before the filing of this appeal in 
this Court, the parties attempted to settle 
the matter. Mr. Issac representing the de- 

P. B. James to 
mediate and arrive at a final settlement. 
Sri James, who was authorised as an attorn- 
ey to arrive at final settlement, appointed 
Mr. K. C. Devadanam as an arbitrator to go 
into the land dispute. Similarly, the plaintiff- 
Society, through its secretary Sri D. S. Jacob, 
appointed Sri P. Arnold for mediation and 
to make a final settlement with regard to the 
suit land. Mr. Arnold also appointed the 
same gentleman, Sri K. C. Devadanam. 
Thereafter the parties appeared before the 
arbitrator and Jed evidence. After consider- 
ing the entire evidence that was placed and 
the submissions made before him, the arbi- 
trator came to a decision and passed an award 
on 17-5-1965. Both Mr. James and Mr. Ar- 
nold representing the parties signed the award 
in token of their acceptance of the award. It 
was only later on that the appeal before the 
High Court came to be presented on 11-6- 
1965. Pending this appeal, the respondents 
herein (defendants 1 to 6, 8 and 9) filed an 
application, C. M. P. No. 8722 of 1965 under 
Order 23, Rule 3, Civil Procedure Code pray- 
ing this court to record the adjustment as 
evidenced by the award which was treated as 
a compromise and pass a decree in terms 
thereof as stated in the petition. The appel- 
Jant-plaintiff filed a counter on 28-7-1960 and 
objected to the passing of a decree in terms 
of the award saying that he never gave his 
consent. This petition was argued before 
our learned brother along with the appeal. 
The appellant-plaintiff objected to the truth 
of the compromise and also the validity 
thereof. He questioned the validity on the 
ground that all the defendants did not agree 
to the award itself. He also relied upon the 
proviso to Section 47 of the Arbitration Act 
which reads as follows: 


“Provided that an arbitration award 
otherwise obtained may with the consent of 
all the parties interested be taken into consi- 
deration as a compromise or adjustment of 
a suit by any court before which the suit is 
pending.” 


The contention of the plaintiff before the 
learned Judge was that since the members of 
the Society had withdrawn their consent to 
the award at the time of consideration of the 
application for the passing of a dec- 


ree in terms thereof, the Court had 
no jurisdiction to pass a decree as 
prayed for by the defendants. The 


learned Judge considered this aspect relying 
upon the earlier decisions of the Madras High 
Court and of this Court and came to the 
conclusion that the consent that is required 
is consent to the award and not consent at 
the time when the application under O. 23, 
Rule 3 to record a compromise comes up for 
consideration. Since the truth and validity of 
the award were questioned by the appellant, 
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the learned Judge called for a finding from 
the trial Court about that matter. - 


3. In pursuance of that order calling 
for a finding, the trial Court submitted its 
finding on 28-7-1970. The parties who made 
a reference to arbitration and the arbitrator 
were examined as P. Ws. i and 2 and 
D. W. 1. The award also was filed into 
Court. The trial Court gave a finding that 
the award was signed by P. Ws. 1 and 2 in 
token of their having accepted the decision 
of the arbitrator and they signed the award 
with the endorsement “agreed” and Exs. B-6 
(a) to B-6 (e) were marked in that connec- 
tion as the signatures of the parties concern- 
ed. Though P. W. 2 gave evidence that he 
mever consented and wanted to resile from 
the consent given to the award, the learned 
trial Judge disbelieved his evidence saying 
that he was interested in supporting the 
plaintiff’s case since he was evicted from the 
suit Jand in a subsequent suit brought at the 
instance of some of the defendants. After 
considering the entire evidence, the trial 
Court found that the reference to arbitration 
as well as the award given by the arbitrator 
was true. Regarding the validity of the award, 
the only ground upon which it was attacked 
was that all the defendants were not parties 
to the reference. This was answered by the 
trial Court by saying that the 8th defendant, 
who was a party to the reference, was the 
power-of-attorney holder on behalf of all 
the defendants and the other defendants did 
not question his authority to make a refe- 
rence to the arbitrator. In that view, the 
learned trial Judge gave a finding on 28-7- 
1970 to the following effect: 

“Thus I find that the award dated 17- 

5-1965 given by D. W. 1 Devadanam is 
valid and true and that it has been duly ac- 
cepted by P. Ws. 1 and 2, representing the 
plaintiffs and defendants.” 
After: the receipt of this finding, the plaintiff 
filed objections. Our learned brother has 
considered all the objections and has ultimate- 
ly come to the conclusion that the award 
which has been held to be a valid one was 
consented to by all the parties, and that it 
can be regarded as an adjustment of the suit 
under Order 23, Rule 3, Civil Procedure 
Code. In that view, our learned brother has 
directed that the award be regarded as an 
adjustment of the suit and the appeal be 
decreed in terms of the award. The decree 
of the trial Court was accordingly set aside. 
It is against this decision of our learned bro- 
ther that this Letters Patent Appeal has been 
filed by the plaintiff. 


4. Mr. Upendralal Waghray, the 
learned counsel appearing for the appellant, 
raised before us two main contentions: First- 
ly, that the Secretary of the Society, who ap- 
pointed Mr. Arnold to make a reference has 
no authority to represent the plaintiff-institu- 
tion; and secondly, under the proviso to Sec- 
tion 47 of the Arbitration Act, the consent 
that is required is the consent at the time of 
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the filing of the compromise into Court and 
the consideration of the said compromise by 
the Court and not any anterior consent given 
to the award by any one of the parties. We 
will consider the validity of these conten- 
tions seriatim. 

5. Regarding the first contention, if 
may be noted that the suit itself was filed by 
Sri D. S. Jacob representing the plaintiff-in- 
stitution. Whe plaintiff described the plaintiff 
as follows: 


“The Andhra Mennonite Self Supporting 
Church Society, through the Secretary D. S. 
Jacob, son of Sangappa, aged about 44 years, 
occupation Government Service, resident of 
Musheerabad, Hyderabad, Andhra Pradesh.” 
Jt was he that got the decree for the plain- 
tiff. It was he who authorised Mr. Arnold to 
make a reference and also it was his repre 
sentative, Mr. Arnold, who accepted the 
award by endorsing on it as “agreed” before 
the arbitrator and signing the same. We are 
also told that he is the same gentleman who 
gave vakalat to Mr. Waghray, that he is still 
on record and that he has not been removed 
from his position as Secretary of the plain- 
tiff-institution. In these circumstances, the 
contention of the Jearned counsel that the 
Secretary had no authority to enter into a 
compromise cannot be countenanced, We 
may also mention that the _plaintiff-institu- 
tion is represented by the same person as the 
appellant. There is no evidence on record 
that his authority to file the suit and to carry 
on further proceedings till now: has in any 
way been restricted or withdrawn or that 
there is anything in the Articles of Association 
of the said institution forbidding the Secre- 
tary from making a reference to arbitration 
or from having an award in respect of the 
subject-matter in dispute. In these circum- 
stances, we reject the contention of the learn- 
ed counsel for the appellant. 


6. Regarding the second contention, 
the same was considered by our learned bro- 
ther. The learned Judge relied upon some 
of the decisions of the Madras High Court, 
one decision of the Patna High Court and 
another decision of the Rajasthan High 
Court. For appreciating this argument, it is 
necessary to read Section 47 of the Arbitra- 
tion Act. 

“Subject to the provisions of Section 46, 
and save in so far as is otherwise provided 
by any law for the time being in force, the 
provisions of this Act shall apply to all arbi- 
trations and to all proceedings thereunder: 


Provided that an arbitration award other- 
wise obtained may with the consent of all the 
parties interested be taken into consideration 
as a compromise or adjustment of a suit by 
any Court before which the suit is pending.” 


Now there is no dispute that the reference to 
arbitration was made after the suit was de- 
creed and before the appeal was filed. There- 
fore the provisions of law applicable are 
Sections 3 to 19 of the Arbitration Act. This 


‘ 


_ award. We.cannot 
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matter was pending either in the trial Court 
or in the Appellate Court. The parties who 
have made the reference to arbitration were 
fully competent to make the reference at that 
juncture and no intervention of the Court 
was necessary. When once the reference 
made is a valid reference and the arbitrator 
has made the award after examining the par- 
ties and their evidence, and when once all 
the parties have signified their assent to that 
award, it is clearly a case where the parties 
have agreed to compromise the subject-mat- 
ter of the dispute notwithstanding the decree 
of the Court in the manner suggested by the 
award. When once the parties agreed to 
abide by the terms of the said award, it 
amounts to a compromise of the entire dis- 
pute pending between the parties. 


7. The learned counsel for the appel- 
Jant argues that the filing of an appeal sub- 
sequent to the award shows that even the 
defendants did not want to abide by the 
award and therefore it is a case where the 
defendant also have not consented to the 
accede to- this conten- 
tion. It has been explained in the affidavit 
filed in support of the petition for recording 
the compromise that they could file it only 
on that date after getting a copy of the 
award, that they had to file the appeal on 
10-6-1965 and obtain stay of the Lower 
Court’s decree as the plaintiff was attempt- 
ing to execute the decree, and that the set- 
tlement arrived at between the parties before 
the arbitrator was binding on both the par- 
ties. Therefore we do not think that the 
mere filing of the appeal by the defendants 
before filing any application for recording the 
compromise would in any way affect the 
validity or the binding nature of the award. 


8. Now the only question is whether 
the consent to the award should be regarded 
as a consent given to the compromise itself 
or whether there should also be a consent 
to its terms at the time when the Court takes 
up for consideration the application under 
O. 23, R. 3, C. P. C. on this question, we 
are bound by the Full Bench decision of the 
Madras High Court in Abdul Rahman v. 
Muhammad Siddiq, AIR 1953 Madras 781 
(FB) in which it was decided as follows: 


“We are accordingly of opinion that 
under the proviso to Section 47, an arbitra- 
tion award obtained otherwise than in pro- 
ceedings taken in accordance with the Act 
cannot without more be recognised as a com- 
promise or adjustment of the suit; that no 
decree can be passed thereon under the pro- 
visions of Order 23, R. 3; and that the deci- 
sion in Arumuga Mudaliar v. Balasubramania 
Mudaliar, AIR 1945 Mad 294 should be 
overruled. But, if, after an award is made, 
the parties thereto agree to accept it, that 
will be a compromise and a decree based 
oon could be passed under Order 23 

e A 


a 


ALR, 

9, This Full Bench considered the 
validity of the earlier decision of a Division 
Bench in AIR 1946 Mad 294, rendered by 
Leach, C. J., and Lakshmana "Rao J., hold- 
ing that an agreement to accept a future 
award can be treated as a compromise in the 
suit. For this proposition, they relied upon an 
earlier Full Bench decision of the Madras 
High Court in Subbaraju v. Venkata Rama 
Raju, AIR 1928 Mad 1025 == ILR 51 Mad 
800 (FB). This decision which was rendered 
at a time when the Arbitration Act of 1940 
was not in force was not accepted as correct 
by the Full Bench in Abdul Rahman’s case, 
AIR 1953 Mad 781 (FB). The Full Bench 
followed the view expressed by the Calcutta 
High Court in Dekhari Tea Co. Ltd. v. India 
General Steam Navigation Co. Ltd., AIR 
1921 Cal 238; Amar Chand Chamaria v. 
Banwari Lal Rakshit, AIR 1922 Cal 404; 
Guimoni Dasi v. Tarini Charan, AIR 1927 
Cal 887 and Rohini Kanta v. Rajani Kanta, 
AIR 1934 Cal 643 for coming to the conclu- 
sion that the consent that is required is a 
consent to the award itself and not merely a 
consent to an arbitration reference and an 
agreement to abide by it. Their Lordships 
also stated that the proviso to Section 47 was 
enacted only to bring into line the view ex- 
pressed by the Calcutta High Court. 


- 10. In view of the above decision of 
the Full Bench, it is clear that, in consider- 
ing whether an award can be treated as a 
compromise or adjustment of a suit under 
Order 23, Rule 3, Civil Procedure Code, what 
the Court has to see is whether there is a 
consent to the reference and also to the 
award. The Full Bench, though it considered 
the earlier case law on the subject till that 
time, did not say specifically that there should 
also be 2 consent on a third occasion i.e., 
consent to the compromise at the time of 
consideration of the application under O. 23, 
Rule 3, Civil Procedure Code by the Court. 
We also feel that such a consent is not ne- 
cessary because when once the award is 
treated as a compromise or adjustment of a 
dispute, that compromise or adjustment can 
be recorded under Order 23, Rule 3. If a 
party says that there is no such consent on 
that his consent was procured in evil or vici- 
ous circumstances, it is for him to establish 
that fact in a separate proceeding. The Court 
cannot insist upon the consent being there 
throughout till the order recording the com- 
promise is effected. In matters arising under 
the proviso to Section 47, it is not necessary 
that there should be a consent till the date 
of recording the compromise under Order 23, 
Rule 3. We do not think that the legislature 
had that view while enacting the proviso to 
Section 47. If that should be the effect of 
the proviso, it would be open to any party 
to resile from it and make any such compro- 
mise or adjustment ineffective or useless. We 
do not think that there is any necessity for 
proving any consent at the time of recording 
the compromise. 
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- IL The Full Bench decision in 
Abdul Rahman’s case, AIR 1953 Mad 781 
(FB), has been followed by a Division Bench 
of this Court in Laxminarayana v. Venkata 
Subbiah, AIR 1958 Andh Pra 679 consist- 
ing of Subba Rao, C. J. and Srinivasachati, 
J. We may also mention that this decision, 
in its penultimate paragraph says as follows: 


“If the award is agreed to after it is 

given, it operates as an adjustment.” 
The ratio decidendi of this’ case also sup- 
ports our view. These two cases were follow- 
ed by Umamaheswaram, J., in Salima Bibi 
v. Md. Ibrahim, AIR 1962 Andh Pra 123 
who held as follows: : 

“The proviso to Section 47 does not 
state when the consent of the parties should 
be obtained. If before the filing of the 
award, all parties signed on it the Court is 
entitled to take it into consideration as a 
compromise or adjustment of a suit within 
the meaning of Order 23, Rule 3, C.P.C. 


It is not necessary that the party should 
consent to the award at the time when the 
compromise petition is taken up for consi- 
deration by the Court. 


It does not matter whether the consent 
ae signified outside the Court or before the 
urt.” 


The learned Judge also considered the two 
decisions in Zeauddin v. Abdur Rafique, 
AIR 1952 Pat 66 and Phool Narain v. Ma- 
dan Gopal, AIR 1955 Raj 162 taking the 
opposite view. The learned Judge dissented 
from the views expressed in those decisions 
and followed the Full Bench decision in 
Abdul Rahman’s case, AIR 1953 Mad 781 
(FB), which was binding upon him. Though 
a contrary view was taken by the Patna 
High Court in Zeauddin’s case, AIR 1952 
Pat 66, a different note has been struck by 
a learned single Judge of the very same 
High Court in a recent decision in Rame- 
shwar Lal v. Mangi Lal, AIR 1964 Pat 374 
wherein the learned Judge preferred to fol- 
low the Full Bench view in Abdul Rah- 
man’s case, AIR 1953 Mad 781 (FB). In 
view of the conflict in the aforesaid two 
decisions of the Patna High Court, we do 
not think that we can prefer to follow the 
view of the Patna High Court in prefer- 
ence to that expressed in inarayana’s 
case, AIR 1958 Andh Pra 679 and Salima 
Bibi’s case, AIR 1962 Andh Pra 123. The 
decision in Phoolnarain’s case, AIR 1955 
Raj 162 relied upon by the learned counsel 
for the appellant also does not, in our opin- 
jon, represent the correct view. 


12. We may also state that a learn- 
ed single Judge of the Gujarat High Court 
in Modi Narandas v. Shah Jamnadas, AIR 
1969 Guj 76, has also taken the same view 
as we have now expressed and preferred ‘to 
follow that view in preference to the view 
enunciated by the Patna High Court in 
Zeauddin’s case, AIR. 1952 Pat 66. 
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13. In view of the above authorities, 
we are convinced that it is not necessary for 
recording an adjustment of a suit under 
Order 23, Rule 3, C.P.C. that the parties to 
it should signify their assent to the award 
even at the time of recording, the compro- 
mise and that the view of the learned Judge 
in this respect taken in the appeal is correct 
and has to be sustained. 


14, Mr. Waghray, the learned coun- 
sel for the appellant, next submits today 
that the matter comes under Order 21, Rule 
2, C.P.C. and the adjustment of the dispute 
not having been reported to the Court in 
execution within the time permitted by 
Order 21, Rule 2, it is not open to the Court 
to treat it as an adjustment of the decree 
and record it under Order 23, Rule 3, C.P.C. 
We are afraid we cannot subscribe to this 
proposition. Order 21, Rule 2 speaks of 
payment out of Court to a  decree-holder 
executing the decree. That stage is only 
after the decree and when the matter is 
pending in execution. Order 23, Rule 3 ap- 
plies to a case where the suit has been ad- 
justed wholly or in part by any lawful agree- 
ment or compromise, or where the defendant 
satisfies the plaintiff in respect of the whole 
or any part of the subject-matter of the 
suit in which case the Court shall order 
such agreement, compromise or satisfaction 
to be recorded and shall pass a decree in 
accordance therewith so far as it relates to 
the suit. Necessarily Order 23, Rule 3 is 
attracted where the decree has not become 
final. In the instant case, the appeal hav- 
ing been preferred against the decree of the 
trial Court, the matter is pending in appeal 
and it is only the appellate Court that would 
pass a decree finally in the suit. Before 
such a ‘decree is passed, the proper provi- 
sion of law that could be attracted to a case 
of this type is Order 23, Rule 3 and not 
Order 21, Rule 2. Moreover, Order 23, Rule 
3 also speaks of any satisfaction to be re- 
corded. As this is not a case coming in 
execution, we do not think that Order 21, 
Rule 2 is attracted. 


15. The learned counsel relied upon 
a decision of the Supreme Court in Moti 
Lal v. Md. Hasan Khan, AIR 1968 SC 
1087. Their Lordships have held that Order 
23, Rule 3 does not apply to execution pro- 
ceedings in view of Order 23, Rule 4. Inde- 


‘pendently of Order 23, Rule 3 the provi- 


sions of Order 21, Rule 2 and Section 47 
enable the executing Court to record and 
enforce such a compromise in execution 
proceedings. That case related to a compro- 
mise in execution proceedings whereby the 
judgment-debtor agreed to pay interest at a 
rate higher than the one provided by the 
decree and their Lordships had only to con- 
sider that situation. There is nothing in 
that decision which supports the appellant’s 
contention that even after an appeal is fil- 
ed, the parties should resort to Order 21, 
Rule 2 as in the case of an adjustment op 
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satisfaction of a decree also in the case of 
an adjustment of a suit under Order 23, 
Rule 3, C.P.C. We, therefore find no merit 
in; this submission. 

16. In the resolt, the judgment and 
decree of the learned single Judge are af- 
firmed and this Letters Patent Appeal is dis- 
missed. In the place of the decree of the trial 
Court, there will be a decree as per the 
award passed by the Arbitrator. In the cir- 
cumstances of the case, we direct the par- 
ties to bear their own costs in this Letters 
Patent Appeal. 3 


Appeal dismissed, 
fe 
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Edara Pattabhi Srirama, Petitioner v. 
Thadikammal Veerabhadra Appala China 
Rajanna and others, Respondents. 


Civil Revn. Petn. No. 1101 of 1972, DJ- 
12-4-1972, against order of Sub-J., Eluru in 
E. P. No. 183 of 1971. 


(A) Civil P. C. (4908), Ss. 47 amd 115 
— An order, fixing or refusing te fix am 
upset price of the property sought to be 
sold im execution of a decree, does not re- 
late to the executiom, discharge or satisfac- 
tion of the decree and is mot appealable 
and the appeal therefrom cam be converted 
into a revision under Section 115. (X-Ref:— 
Civil P. C., O. 21, R. 62). AMR 1966 Amdh 
Pra 152, Relied on. (Paras 5, 6) 


(B) Civil P. C. (1998), O. 21, R. 66 (2) 
@ and (f) as amended in Andhra Pradesh 
— The executing Comt is not bound to fix 
and imcorporate im the sale proclamation 
the upset price, when there is a wide dispa- 
rity between the values givem by the judg- 
ment-debtor and the decree-holder, though 
it would be proper to give the approximate 
value in the proclamation after ascertaining 
it through a Commissioner or Ñ ATR 
1949 Mad 398 and (1957) 2 MLJ 134 and 
AIR 1955 Mad 720, Rel. on. 


(Paras 10, 11, 12) 


Cases Referred: Chronological Paras 
AIR 1966 Andh Pra 152 = (1965) 2 
Andh WR 481, Raghunatharaju v. 
Kasimkhan 5 
(1957) 2 Mad LJ 134, Kuppammal v. 
Devendra Iyer ` 13 
(1957) C. R. P. No. 784 of 1950; 


C. R. P. No. 1382 of 1956, DJ- 7-2- 
1957 (Mad) 13 
AIR 1955 Mad 720 = (1955) 1 Mad 
LJ 285, Arunachala Thammal v. T. 
Kangasabapathi Pillai 
AIR 1949 Mad 398 = (1948) 2 Mad 
LJ 569, Srinivasan v. Andhra Bank 10, 12 
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a 


. N. C. V. Ramanujachary, for 
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AIR 1928 Mad 503 = ILR 51 Mad 
655, Thiruvengadasami Ayyangar 
v. Govindasami Udayar 


Miss V. Lakshmi Devi, for Petitioner; 
Respondent 
No. 1 

- KONDAIAB, J.:— This appeal by a 
judgment-debtor gives rise to a short ques- 
tion of procedural law as to whether the 
executing Court is bound to fix an upset 
price under Order 21, Rule 66 (2) of the 
Code of Civil Procedure. 


2. In order to appreciate the scope 
of the question, it is necessary to briefly 
state the material facts which are not in 
dispute and which lie in a short compass: 
The ist respondent obtained a money dec- 


ree in O.S. No. 110 of 1969 for a sum of 


about Rs. 49,500/- on April 22, 1970 against 
the appellant and the respondents Nos. 2 
and 3. In execution of the decree, “A” and 
“B” schedule properties were sought to be 
sold. The values furnished by the appellant 
and the decree-holder in respect of the ‘A’ 
schedtle property are Rs. 1,20,000/- and 
Rs. 25,000/- respectively. The Court Amin 
valued the same at Rs. 40,000/-. The afore- 
said values have been given in the sale pro- 
clamation. The request of the appellant to 
fix an upset price in view of the great dis- 
parity between the values given by him and 
decree-holder was rejected by the Court 
which directed the sale of the property. Ag- 
grieved by that order, the appellant prefer- 
ted this appeal. 


3. Miss V. Lakshmi Devi, the learn- 
ed counsel for the appellant, relying upon 
the decision of the Madras High Court in 
Arunachala Thammal v. T. Kangasabapathi 
Pillai, AIR 1955 Mad 720, contends that 
the Court should fix upset price of the pro- 
perty in view of the wide disparity between 
the values given by her client and the de- 
cree-holder. This plea of the appellant has 
been resisted by Mr. N. C. V. Ramanuja- 
chari, the learned counsel for the decree- 
holder, contending inter alia that the appeal 
is not maintainable. In reply, the appellant’s 
counsel prayed for the conversion of the 
appeal into a civil revision petition in case 
this Court upholds the preliminary objection 
relating to the maintainability of the appeal 
raised by the respondent. 

4, On the facts and in the circum- 
stances and upon the respective contentions 
of the parties, the following three questions 
arise for our decision:— 

1. Whether the impugned order is or is 
not appealable? 

2. If question No. 1 is answered in the 
negative, whether the appeal can be con- 
verted into a civil revision petition? 

3. Whether the order of the Court be- 
low is liable to be set aside on the ground 
of its failure to fix upset price in view of 
the wide disparity between the values given 
by the judgment-debtors and the decree- 
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holder in respect of the ‘A’ schedule pro- 
perty sought to be sold in Court auction? 


5. We shall-first take up questions 
Nos. 1 and 2 which can be conveniently dis- 
posed of together. The request of the judg- 
ment-debtor to fix an upset price has been 
rejected by the lower Court. The impugned 
order, therefore, pertains to the refusal of 
the Court to fix an upset price for the ‘A’ 
schedule property sought to be sold in exe- 
cution of the decree.-The fixation of an up- 
set price or refusal to do so by the executing 
Court is not a judicial act done in execu- 
tion, discharge or satisfaction of the decree 
within the meaning of Section 47 of the 
Code of Civil Procedure. Nor does it re- 
late to the execution, discharge or satisfac- 
tion of the decree. It is only such of the 
questions arising between the parties to the 
suit which relate to the execution, discharge 
or satisfaction of the decree that can be 
determined by the executing Court. Hence, 
we are of the view that the question decid- 
ed by the Court below does not relate either 
to execution, discharge or satisfaction of a 
decree. We, therefore, hold that the appeal 
in the instant case ‘is incompetent. (See 
Raghunatharaju v. Kasimkhan, (1965) 2 
Andh WR 481). 

6. It is well settled that this Court, 
under Section 115 of the Code of Civil Pro- 
cedure, has ample power and jurisdiction to 
suo motu call for the record of any case 
which has been decided by any Court sub- 
ordinate to this Court and in which no ap- 
peal lies thereto. This Court can entertain 
a civil revision petition if there is an error 
of jurisdiction. As the records of this case 
are before this Court, we see no valid or 
justifiable ground to refuse the request of 
the appellant to convert this appeal into a 
civil revision petition under Section 115, 
C.P.C. We, therefore, convert this appeal 
into a civil revision petition and proceed to 
examine the merits of the case on that 
basis, 

7. We shall now turn to the third 
question relating to merits. The answer to 
this question depends upon the provisions 
of clauses (e) and (f) of sub-rule (2) of Rule 
66 in Order 21, C.P.C., applicable to An- 
dbra Pradesh, which read thus: 

“Such proclamation shall be drawn up 
after notice to the decree-holder and judg- 
ment-debtor and shall state the time and 
place of sale and specify as accurately as 
possible: 

(a) to (d) ise wee sss aoe 

(e) tbe value of the property as stated 
@ by the decree-holder and (ii) by the judg- 
ment-debtor; and 

(© Every other thing which the Court 
tonsiders material for a purchaser to know 
jn order to judge of the nature and value 
of the property.” 


8. Before examining the scope and 
application of the clauses (e) and (f), we 
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may usefully refer to Rules 64 and 66 (1). 
Rule 64 empowers the executing Court to 
order any property attached by it to be 
sold and provides for the payment of the 
sale proceeds to the person entitled to thə 
same. Rule 66 (1) enjoins tbe Court to 
make a proclamation of the intended sale in 
the language of such Court, Sub-rule (2) to 
Rule 66 prescribes the procedure to be fol- 
lowed in making such proclamation. Accord- 
ing to the Rule 66 (2), the sale proclamation 
shall state the time and place of sale and 
specify as accurately as possible the parti- 
culars mentioned in clauses (a) to (£) there- 
of. The proclamation shall be drawn up 
only after notice to the decree-holders and 
the judgment-debtor. It is well settled that 
any material irregularity in the publication 
or conduct of sale resulting in substantial 
injury to the judgment-debtor would vitiate 
the sale and such a sale is liable to be set 
aside under Order 21, Rule 90, C.P.C. The 
very intendment and object of furnishing 
the particulars specified in clauses (a) to (f) 
of sub-rule (2) to Rule 66 in Order 21, C. P. 
C. is to afford a fair opportunity and pro- 
vide a guide for the intending purchasers to 
assess the true and real market value of the 
properties sought to be sold and to enable 
them to offer a fair, proper and reasonable 
price. That apart, the judgment-debtor’s in- 
terest would be amply safeguarded as it 
would be to his advantage to get a fair and 
ae price for the property put up for 
sale. 


_ 9% We shall now examine the con- 
tention of Miss Lakshmi Devi that.the Court 
has a statutory duty and obligation to fix 
the upset price where there is a wide dis- 
parity between the values furnished by the 
judgment-debtor and the decree-holder. Re- 
liance is placed “upon the provisions of 
clause (f) of sub-rule (2) to Rule 66 in sup- 
port of her plea. Before examining the scope 
of that clause, we may conveniently consider 
the applicability of clause (e) of that sub- 
rule. This clause was not there before 1936. 
To give effect to the decision of a Division 
Bench of the Madras High Court in Thiru- 
vengadasami Ayyangar v. Govindasami Uda- 
yar, ILR 51 Mad 655 = (AIR 1928 Mad 
503), an amendment inserting clause (e) in 
so far as it is applicable to Madras had been 
made in the year 1936. This amendment has 
been’ adopted by our State. Hence, it is 
applicable to the State of Andhra Pradesh. 
Under clause (e), the value of the property 
according to the judgment-debtor and the 
decree-holder alone has to be given in the 
sale proclamation. The framers of the Civil 
Procedure: Code did not specifically make it 
obligatory on the part of the Court to fur- 
nish its own valuation in the sale proclama- 
tion. The value contemplated to be furnish- 
ed either by the decree-holder or by the 
judgment-debtor under clause (e) is only one 
which is as accurate as possible. The use 
of the words “as accurately as possible” indi- 
cates that the particulars should be appro- 
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ximate and to the best of their knowledge 
but not fully correct in every respect. The 
omission in clause (e) of the words, “value 
given by the Court” makes it abundantly 
clear that the court has no statutory duty 
or obligation to furnish the same. That 
apart, it is also not -possible for the Court 
to give approximate value of the property 
sought to be sold by it. The information 
given by the judgment-debtor and the dec- 
ree-holder would afford, an opportunity to 
the intending purchasers to assess the true 
nature and value of the property. Normally 
the judgment-debtors may try to inflate the 
yalue of the properties and the decree-hold- 
ers, on the other hand, may try to give the 
value of the properties to be very much less 
than the real price. The intending purchasers 
have to bear in mind the aforesaid facts 
and circumstances and estimate the real and 
true market value of the properties and 
make their bids. Hence, the provisions of 
clause (e) do not support the contention of 
the appellant. 


` 10. We shall now turn to clause (f). 
This is a residuary provision. The provisions 
of clause (f) must be read in the light of the 
other clauses. The use of the words ‘every 
other thing which the Court considers mate- 
rial for a purchaser to know’ in clause (f) 
indicates that “every other thing” is not 
inclusive of the very value of the property. 
On a careful reading of this clause, we are 
of the view that the expression “every other 
thing” is not permissible of such wide inter- 
pretation so as to take in the very value of 
the property. The expression ‘every other 
thing’ means every other matter or informa- 
tion other than the matter or information 
specified in clause (e) which would provide 
a guide for the intending purchaser to. as- 
sess the true nature and correct yalue of the 
property. If the framers of the Code intend- 
ed the Court to give in the sale proclama- 
tion its own value in addition to the values 
stated by the decree-holder and judgment- 
debtor, clause (e) would have made a spe- 
cific mention of the same. That apart, as 
pointed out earlier, it is neither practicable 
nor possible for the court without an en- 
quiry to give its own value of the porperty. 
In the circumstances, we are of the firm 
view that the expression ‘every other thing’ 
in clause (f) should not be construed to take 
the value of the property as determined by 
the executing Court. The very object and 
intendment of the furnishing of the particu- 
lars, ie., the value of the property as stated 
by the decree-holder and the judgment-deb- 
tor and every other thing which is material, 
is only to facilitate the intending purchasers 
in assessing the correct value and true na- 
ture of the property. If the very value of 
the property is given by the executing court, 
all the aforesaid material is really redundant. 
Sn order to arrive at the true nature and 
value of the property, the information and 
particulars specified in clauses (e) and @®) 
are required. The residuary clause (£), there- 
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fore, is intended to cover all matter and other 

the market value of the property 
sought to be sold. Clause (f) is not suscepti- 
ble of any interpretation other than the one 
indicated by us. This view of ours gains 
support from the decision of the Madras 
High Court in Srinivasan v. Andhra Bank, 
AIR 1949 Mad 398. 


11. We may also notice that it is 
not obligatory on the part of the executing 
Court to make a regular enquiry about the 
market value of the property and furnish the 
same in the sale proclamation. Reference in 
this regard may be made to Rule 199 of tha 
Civil Rules of Practice, which would throw 
some light on this aspect of the same. Rule 
199 provides for an application for leave to 
bid at the sale to be filed by any ‘decree- 
holder who intends to take part in the court 
auction. Sub-rule (2) thereof enjoins the 
executing Court to fix the minimum 
price for which the decree-holder can bid 
provided leave is granted to him. The 
intendment of the aforesaid rule is to pre- 
vent the decree-holder from knocking away 
the property for a low price. There may be 
cases where third party bidders for reasons 
best known to them are not forthcoming. 
There is every danger in such cases of the 
property being purchased by the decree- 
holder himself for a low price. The Court, 
in such cases, has a duty to protect the 
interests of the judgment-debtor. If the 
framers of the Code had intended that the 
executing Court shall fix the upset price 
after assessing the true market value of the 
property sought to be sold, clauses (e) and 
(f) of sub-rule (2) of Rule 66 of the Order 


. 21 would have been differently and suitably 


worded. Judged from any angle, we are 
satisfied that the executing Court is not 
bound to fix an upset price when there is 
a wide disparity between the values given; 
by the judgment-debtor and the decree-hold- 
er for stating in the sale proclamation. 


12. However, we may state that the 
Court is not prevented in appropriate cases 
from indicating the approximate value of 
the property. In other words, there is no 
prohibition for the executing Court, if it 
thinks it just, proper and necessary, from 
including the market value of the property 
on the basis of the material available to it. 
(See AIR 1949 Mad 398). Where there is a 
very wide disparity in the values given by 
the judgment-debtor and the decree-holder, 
it is not only desirable but fair and proper 
for the executing Court to ascertain either 
through a Commissioner or an Amin the 
approximate value of the property and in- 
corporate the same in the sale proclamation. 
(Vide AIR 1955 Mad 720). Such procedure 
would undoubtedly afford a safe guide for 
the intending purchasers to make up _ their 
minds in estimating the true nature and 
value of the properties. 


13. We may also point out that the 
provisions of clauses (e) and (f) of sub-rulg 
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(2) to Rule 66 of Order 21, C.P.C. do not 
require the court to fix an upset price. Nor 
is the court empowered to fix the amounts 
indicated by the decree-holder and the judg- 
ment-debtor as the upset prices. The prac- 
tice of fixing two upset prices by the court 
is not permissible under the provisions of 
the C.P.C. apart from its being unwork- 
able and leading to anomalies. It must be 
deprecated. What the court has to do ‘is to 
mention both the values furnished by tho 
judgment-debtor and decree-holder in the 
sale proclamation without fixing any upset 
price. See C. R. P. No. 784/1950; C. R. P. 
No. 1382/56, Dj- 7-2-1957 of the Madras 
High Court and also Kuppammal v. Deven- 
dra Tyer, (1957) 2 Mad LJ 134. 


14. In the light of the foregoing dis- 
cussion, we shall examine the facts of the 
present case. The decree-holder has stated 
the market value of “A” schedule property 
as Rs. 25,000/-- However, the appellant- 
judgment-debtor furnished the same at 
Rs. 1,20,000/-. The Court Amin has indicat- 
ed the value as Rs. 40,000/-. The sale pro- 
clamation issued by the executing Court 
furnishes the market value given by the dec- 
ree-holder, the judgment-debtor 
Court Amin. The Court below has rightly 
furnished in the sale proclamation the valua- 
tion given by the Court Amin in addition to 
that of the judgment-debtor and the decree- 
holder. In the circumstances, we do not find 
any merit in the contention of the appellant 
that the order of the Court below is vitiated 
by material irregularity in the exercise of 
its jurisdiction. The Court is not bound in 
law to make a regular enquiry relating to 
the market value of the “A” schedule pro- 
perty. The prima facie value as disclosed 
from the report of the Court Amin has been 
incorporated in the sale proclamation. In 
the circumstances, we are satisfied that there 
is no error of jurisdiction - justifying our 
interference in this revision petition. The 
course adopted by the Court below, in our 
view, is perfectly valid, just and proper. 


15. In the result, the revision peti- 
tion fails and is dismissed but, in the cir- 
cumstances, without costs. 


Petition dismissed. 
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Index Note:— (A) Civil P. C. (1928), 
Ss. 144 amd 151 — Suit to declare plaintifs 
right to movables attached by revenue au- 
thorities — Court raising attachment on 
plaintiff depositing, pursuamt to its order, 
amount for which movables were attached 
— Suit decreed — Court cam order restitui- 
tion of amount with interest fo plaintiff. 


Brief Note:-— (A) Where pending tha 
suit to declare the plaintiffs right to and 
possession of the movables attached by the 
revenue authorities the Court raised the at- 
tachment on plaintiff depositing, pursuant to 
the Court’s order, the amount in favour of 
the Government for which the movables 
were attached, the Court on the suit being 
decreed can order restitution of the amount 
with interest to the plaintiff under Sec. 144 
and even assuming that Section 144 was not 
attracted the Court can order restitution 
and payment of interest under Section 151. 
AIR 1937 Mad 178, Dist. (Paras 1, 11, 12) 

Index Note:-— (B) Civil P. C. (1998), 
S. 144 — The provisions of Section 144 are 
mandatory and the Court has mo discretion 
to refuse restitution if the ingredients of 
Section 144 are satisfied. Para 7) 


Index Note:— (C) Civi P. C. (1908), 
S. 144 — The payment of interest om the 
amount ordered to be repaid is comsequential 
of the very process of restitution and is 
discretionary and where the decretal amount 
was in Court. deposit and was mot utilised 
by the decree-holder, interest om the amount 
on restitution should be refused. (1871) LR 
3 PC 465 amd AIR 1962 Ker 297 and AIR 
1863 Mad 45, Rel. on. (Paras 7, 8) 


Index Note-— (D) Civil P. C. (1998), 
S. 144 — The variation or reversal of am 
order or decree contemplated by Sectiom 144 
need not be in appeal or revisiom and may 
be by the same Court im the same proceed 
ing or im the different proceedings. 
1917 Mad 293 and AIR 1934 Mad 320 and 
AIR 1945 Mad 360 and AIR 1949 Pat 133 
ŒB), Rel. on. (Para 10) 
Index Note:— (Œ) Civil P. C. (19908), 
Ss. 144 amd 151 — Though Section 144 is 
attracted omiy where the order or decree of 
any civil Court is reversed on varied yet im 
cases where the provisions of Section 144 
are not strictly satisfied restitution cam he 
ordered umder Section 151. AIR 1922 PC 
269 and AIR 1942 Mad 472 and AIR 1934 
Mad 320 and AIR 1945 Mad 360 and (1970) 
2 Mad LI 663, Rel. on. Case law ref. 
(Paras 9, 12) 
Cases Referred: Chronological Paras 
(1970) 2 Mad LI 663 = 83 Mad LW 
775, Mohd. Hussain v. A. K. M. 
Pitchai 10, 12 
AIR 1966 Andh Pra 4 = (1965) 2 
Andh WR 197, Puvvada Changayya 
v. Sub-Collector, Ongole 
AIR 1964 Andh Pra 216 = (1964) 1 
Andh WR 185, Dodla Malliah v. 
State of Andhra Pradesh ] 
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AIR 1963 Mad 45 = 75 Mad LW 
585 (FB), Pappu Reddiar v. P. S. ; 
V. Ramanatha Iyer 11 
AIR 1962 Ker 297 = 1961 Ker LJ 
1082, Subramonia v. Janardhanan 11 
AIR 1956 All 663 = 1956 All LJ 325, 
Vindhyachal Tewari v. Board of 
Revenue 
AIR 1953 SC 136 = 1953 SCR 559, 
Bhagwant Singh v. Kishen Das 
AIR 1949 Pat 133 = 30 Pat LT 19 
(FB), Maqbool Alam Khan v. Mt. 
Khodaiya Begum 
AIR 1945 Mad 360 = (1945) 1 Mad 
LJ 386, Alapati Ankamma v. Pavu- 
luri Basava Punnayya 10, 
AIR 1942 Mad 472 = 1942-1 Mad LJ 
575, J. P. Rego v. Ananthamathi 10, 12 
AIR 1937 Mad 178 = (1937) 1 Mad 
LJ 21, Nimmagadda Mahalaksh- 
mamma v. Nimmagadda Ramayya 13 
AIR 1934 Mad 320 = ILR 57 Mad 
849, Palaniappa Chettiar v. Rama- 
nathan Chettiar 10, 12 
AIR 1922 PC 269 = 49 Ind App 351, 
Jai Berham v. Kedar Nath 
AIR 1917 Mad 293 = ILR 40 Mad 
299, Tangutur Subrayudu v. Yerram- 


setti Seshasani 10 
(1871) LR 3 PC 465 = 40 LIPC 1, 
Alexander Rodger v. Comptoir 


D’Escompte De Paris 
(1863-66) 10 Moo Ind App 203 (PC), 
Sham Pershad v. Hurro Pershad 


T. Anantha Babu, for Appellant; J. V. 
Vaidya, for Respondent. 


KONDAIAH, J.:— The respondent 
herein, on July 29, 1958 purchased the pro- 
perties of M/s. Govardhana Gold Fields 
Co., Ltd., which started gold mining at 
Narayanagar in Palamaner Taluk, Chittoor 
district, for a sum of Rs. 1,70,000/-. The 
aforesaid Gold Fields Company owed about 
Rs. 5,59,152-50 p. towards electric charges 
as per the statement of the Andhra Pradesh 
Electricity Department, towards the recovery 
of which the Deputy Tahsildar, Kuppam, by 
virtue of the powers vested in him under 
the Revenue Recovery Act, attached move- 
ables of the company worth about Rupees 
24,000/- on December 10, 1958. The claim 
petition of the respondent on the basis of 
its purchase from Govardhana Goldfields 
to the District Collector was dismissed on 
December 13, 1958. The District Collector 
affirmed the attachment in the same order. 
Thereupon, O. S. 24/59 on the file of the 
Court of the Subordinate Judge, Chittoor 
for declaration of the claimant’s right to 
and possession of the properties purchased 
by it from Govardhana Goldfields on 29-7« 
58 was filed against the State. Pending the 
suit, the plaintiff prayed in I. A. 152/59 for 
possession of the attached moveables on the 
ground that they were perishable. The 
Court raised the attachment on condition 
that the plaintiff should deposit Rs. 24,000/- 
for which amount the moveables were at- 
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tached. Pursuant to the tonditional order 
made by the Court, a cheque for a sum of 
Rs. 24,000/- drawn in favour of the State 
was handed over to the Govt. Pleader in 
the lower Court on 25-4-59. The suit was 
ultimately decreed as prayed for on 13-3- 
1961. The appeal A. S. 28/62 preferred by 
the State to this Court was dismissed. E. P. 
97/68 under Section 144 of the Code of 
Civil. Procedure for restitution of the amount 
paid to the Govt. with interest at 6% per 
annum and execution costs was filed by the 
respondent decree-holder on August 19, 
1968. The E. P. was resisted by State con- 
tending inter alia that the restitution is not 
permissible and in any event, the decree- 
holder is not entitled to the payment of 
interset and the costs. However, it may bs 
stated that the State had deposited Rupees 
24,000/- into the lower Court on January 
9, 1970 and the same was paid to the res- 
pondent-decree-holder and satisfaction -to 
that effect was recorded. The lower Court 
allowed the E. P. Hence this appeal. 


2. The contention of the appellant 
is that the application for restitution under 
Section 144, C.P.C. is not maintainable on 
the ground that there is no variation or re- 


‘versal of the order of any civil Court in 


an appeal and that, in any event, the decree- 
holder is not entitled for payment of inte- 
test. The respondent’s counsel contended 
contra. The two questions that arise for de- 
termination in this appeal are: 

(1) Whether the application for restitu- 
tion of the amount of Rs. 24,000/- paid by 
the respondent on 25-4-59 is or is not main- 
tainable? : 


(2) Whether, on the facts and in the 
circumstances, the respondent-decree-holden 
is entitled to interest from 25-4-59 till 9-1- 
70 on the amount of Rs. 24,000/-? 


3. In order to appreciate the respec- 
tive contentions of the parties, it is neces- 
sary to advert to the concept and content 
of restitution. The earliest case where the 
doctrine of restitution was stated is Shama 
Pershad v. Hurro Pershad, (1863-66) 10 Moo 
Ind App 203 (PC) wherein the Judicial 
Committee observed: 


“Tf it (the original decree or judgment) 
has been so reversed or suspended the 
money recovered under it ought certainly to 
be refunded.” . 

4, The aforesaid view has been re- 
iterated by the Privy Council in Alexander 
Rodger v. Comptoir D’Escompte De Paris, 
(1871) LR 3 PC 465 thus: 

“One of the first and highest duties of 
all Courts is to take care that the act of 
the Court does no injury to any of the 
suitors.” 

5. The principle of restitution enun- 
ciated by the Judicial Committee in the 
cases referred to above had been incorpo- 
rated in Section 583 of the Code of Civil 
Procedure, 1882, Section 144 (1) of the 
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present Code (Code ) | 
1908) is the corresponding section 
provides for the rule of restitution. 

6. The scope of Section 144 (1) and 
content of restitution had been succinctly 
laid down by the Privy Council in Jai Ber- 
ham v. Kedar Nath, 49 Ind APP 351 = 
(AIR 1922 PC 269) as follows: 

“It is the duty of the Court under Sec- 

tion 144 of the Civil Procedure Code to 
place the parties in the position which they 
would have occupied but for such decree or 
such part thereof as has been varied or re- 
versed. Nor indeed does this duty or jurisdic- 
tion arise merely under the said section. It 
is inherent in the general jurisdiction of the 
Court to act rightly and fairly according to 
the circumstances towards parties in- 
volved.” 
Whe same view has been reiterated by the 
Supreme Court in Bhagwant Singh v. Kishen 
Das, AIR 1953 SC 136 at p. 139 thus: 

“the doctrine of restitution 


of Civil Procedure, 
which 


tice of the case.” 

7. The principle of restitution envi- 
saged under Section 144 (1) of the Code of 
Civil Procedure shall be applied for the 
purpose of restoring the parties to a cause 
to their respective places where a decree ov 
order is varied or reversed by the same 
court or appellate or revisional court. The 
essence of this rule is to see that no party 
should derive any benefit or advantage on 
account of an erroneous or illegal order or 
decree of a court, which is ultimately vari- 
ed or reversed in due course of law. In 
other words, where parties have pursuant to 
a decree or order passed by the court of 
first instance obtained any advantage of 
benefit either by execution of such order or 
decree or otherwise, the court, under Section 
144, has a duty to restore the parties to 
their respective original positions or places 
as if the original decree or order which has 
been reversed or varied subsequently either 
by the same, appellate or revisional court 
was not passed or in existence. No party 
can take advantage of the wrongful acts oy 
orders or decrees of any court. The provi- 
sions of Section 144 are mandatory. The 
use of the word “shall” makes it obligatory 
on the court, on the application of any 
party entitled for restitution, to place the 
parties in the position which they would 
have occupied but for such erroneous of 
illegal decree or order or any part thereof as 
has been varied or reversed. The court has 
no discretion to refuse the application to 
grant restitution if the ingredients of Sec- 
tion 144 are satisfied. However, the payment 
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of interest on the amount ordered to be 
paid back in consequence of the variation 
or reversal of the order or decree is discre- 
tionary. The discretion vested in the court 
must be exercised fairly, reasonably and 
judicially but not arbitrarily. Section 144 
does not specify the payment of interest in 
cases where money is ordered to be repaid, 
but the use of the words “place the parties 
in the position which they would have occu- 
pied but for such decree or order or such 
part thereof as has been varied or reversed” 
in Section 144 indicates the justification for 
payment of interest on the amount ordered 
to be paid back in restitution proceedings. 
We may notice the following weighty obser 
vation of the Judicial Committee in the 
oe of Alexander Rodger, (1871) LR 3 PC 

“the practice of the courts in India, 
when there has been a reversal in this coun- 
try and when money has been ordered in 
India to be paid back in consequence of 
that reversal, is to order the payment of 
interest.” 


_ _& That apart, payment of interes} 
just as damages, mesne profits or compensa- 
tion is consequential of the very process of 
restitution. If the sum of money collected 
by or paid to the decree-holder in execution 
of a decree of the court of first instance 
which is varied or reversed subsequently has 
not been so paid by or collected from the 
judgment-debtor, he (judgment-debtor) 
would have certainly utilised that amount 
for his benefit and advantage, but at the 
same time, such decree-holder has the ad- 
vantage of the utility of such money during 
the period commencing from the date of 
collection or payment till the date of repay- 
ment. Any order directing payment of inte- 
test on such amount is nothing but conse- 
quential. Such party cannot complain when 
he is asked to pay back the amount receiv- 
ed by him pursuant to a wrong or illegal 
decree or order of the court with interest 
thereon at a reasonable rate. Where the de- 
cretal amount was in court deposit and the 
same was not actually utilised by the dec- 
ree-holder, the request of the judgment- 
debtor, on variation or reversal of the dec 
tee of the court of first instance, for pay- 
ment of interest on the amount so deposited 
ought to be refused. 


9. In the light of the aforesaid dis- 
cussion, we shall advert to the submission of 
the appellant that the order of attachment 
was not passed by a civil Court and it is 
not reversed or varied by an appellate Court 
and, therefore, the provisions of Section 144, 
C.P.C. are not attracted in the instant case. 
True, the original order of attachment of 
movables of the- respondent was made by 
the Deputy Tahsildar and the claim petition 
was rejected by the District Collector. It is 
pertinent to notice that the deposit of Ru- 
pees 24,000/- was not made by the respon- 
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dent pursuant to an order of attachment 
made by the Deputy Tahsildar or the ordes 
passed by the District Collector. Admittedly, 
that amount was paid to satisfy the condi- 
tional order passed by the civil Court in 
L A. 152/59 on 25-4-59 which was merged 
in the order passed by the civil Court. The 
respondent became entitled to the repay- 
ment of the aforesaid sum of Rs. 24,000/- 
on the passing of a decree in its favour dec- 
laring its right to the moveables attached 
by the revenue authorities and in respect of 
which a sum of Rs. 24,000/- was deposited 
‘by it. True, the term ‘order’ used in Section 
144 must be interpreted to be “the formal 
expression of any decision of a civil Court” 
as defined under clause (14) of Section 2 of 
e Code. Hence, if any order other than 







Court is reversed or varied, but not other- 
wise. However, we may state that there are 
instances where Section 144 has been ap- 
plied to an award passed by Land Acquisi- 
tion Officer and an eviction order passed 
under a tenancy statute. In Dodha Malliah 
y. State of Andhra Pradesh, AIR 1964 Andh 
Pra 216 an award. passed by Land Acquisi- 
tion Officer under Section 26 of the Land 
Acquisition Act, 1894 was held to be an 
order of a court within the meaning of Sec- 
tion 48 of the Andhra Court Fees and Suits 
Valuation Act for the purpose of court-fee. 
Therein it was observed that an award was 
a formal expression of the decision of a 
Civil Court and was, therefore, an order 
defined under Section 2 (14) of the Civil 
Procedure Code. A Division Bench of this 
Court, in Puvvada Changayya v. Sub-Col- 
lector, Ongole, AIR 1966 Andh Pra 4, ap- 
plied the provisions of Section 144 and 
Order 21, Rule 106 of the Code of Civil 
Procedure and directed restitution on a ten- 
ancy matter. Therein the tenant who was 
dispossessed by a wrongful eviction order of 
the revenue authorities, which has been re- 
versed subsequently, was directed to be put 
in possession of the land once again on the 
application of the doctrine of restitution. 
We may add that under Rule 14 of the An- 
dhra Tenancy Rules, 1957, all proceedings 
before the Tahsildar or Revenue Divisional 
Officer under the Tenancy Act, are to be 
governed as far as may be by the provisions 
of the Code of Civil Procedure. Similarly, 
the principle of restitution envisaged under 
Section 144, C.P.C. had been applied by the 
Allahabad High Court in Vindhyachal Te- 
wari v. Board of Revenue, AIR 1956 All 663 
to suits under the U. P. Tenancy Act. The 
Court directed the party who obtained pos- 
session of the land pursuant to the order of 
the revenue authorities, to put in possession 
the party who had possession of the same 
before the passing of such order which was 


varied or reversed subsequently. It may be 
noticed that the provisions of Section 243 
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Tead with items 1 and 2 of the second sche- 
dule of the U. P. Tenancy Act and Rule 5 
of the Rules framed thereunder made the 
provisions of the Code of Civil Procedure 
applicable to suits under that Act. 


10. The next point that requires 
consideration is whether the reversal op 
variation of the order or decree must 
by an appellate or revisional court so as to 
attract the provisions of Section 144, C.P.C. 
Section 144 does not specify that the orden 
of reversal or variation must be passed by 
an appellate or revisional Court. The only. 
indication found in the section is that there 
should be a variation or reversal of an orden 


“or decree. The variance or reversal of an 


order or decree contemplated under Section 
144, C.P.C. need not be in appeal or revi- 
sion. It may be by the same court, be it in 
the same proceeding or in a different pro- 
ceeding. It may not be in the same proceed- 
ing or by the superior court. See Tangutut 
Subrayudu v. Yerramsetti Seshasani, AIR 
1917 Mad 293 = (LR 40 Mad 299); Pala< 
niappa Chettiar v. Ramanathan Chettiar, 
AIR 1934 Mad 320 = (LR 57 Mad 849); 
Alapati Ankamma v. Pavuluri Basava Pun- 
nayya, AIR 1945 Mad 360 and Magqbool 
Alam Khan v. Mt. Khodaija Begum, AIR 
1949 Pat 133 (FB). We need not examine 
all the cases referred to above. Suffice to 
tefer to the decision of a Division Bench of 
the Madras High Court in AIR 1917 Mad 
293 (supra). Therein it was held that resti- 
tution under Section 144, C.P.C. is not res- 
tricted to variation or reversal of decrees 
or orders in appeals, but applies to caseg 
where the judgment or decree has been re 
versed or suspended in any subsequent pro- 
ceeding. be it in the same suit or another. 
This case is an authority for the proposition 
that rule of restitution will apply to cases 
where the validity of assignment of a decrea 
was successfully challenged by the judgment- 
debtor. The assignment of the decree in 
favour of the transferee was a private one. 
When the court declared the assignment as 
invalid, the judgment-debtor, who was coms 
pelled to deposit the decretal amount in 
court in execution of the decree by the 
transferee-decree-holder, was held to be en- 
titled for restitution under Section 144 by 
virtue of the decree in the subsequent suit. 
It may also be noticed that a person attach- 
ing decree is a party within the meaning of 
Section 144 and is liable to make restitution 
as he is the representative of the original 
decree-holder. (See J. P. Rego v. Anantha- 
mathi, ATR 1942 Mad 472; Palaniappa Chet- 
tiar v. Ramanathan Chettiar, AIR 1934 Mad 
320 = (LR 57 Mad 849 and Mohd. Hus- 
Pan v. AKM. Pitchai, (1970) 2 Mad LJ 


11. In the present case, the order 
pursuant to which the deposit of Rs. 24,000 
was made, was passed by the civil Court in 
I. A. 152/59. That order was in effect re- 
versed by the final declaration made by the 
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same court in the suit in favour of the 
plaintiff-decree-holder. Though not in form 
but, in substance, the declaration made by 
the civil Court in favour of the decree-hold- 
er in -the suit would amount to the reversal 
or variation of the order made earlier in 
L A. 152/59 whereunder the. deposit of Ru- 
pees 24,000/- was made. It is really the sub- 
stance but not the form of the order that 
should be looked into for the purpose of the 
application of the doctrine of restitution. 
The very principle of restitution is based on 
equity, justice and fair play. (See Pappu 
Reddiar v. P. S. V. Ramanatha Iyer, AIR 1963 
Mad 45 (FB). Interest is part of normal re- 
lief which is consequent upon the grant of 
the main relief of restitution. The grant of 
interest is not controlled by Interest Act, 
1839. (See Subramonia v. Janardhanan, ATR 
1962 Ker 297 and Pappu Reddiar v. P. S. V. 
R. M. Ramanatha Iyer, AIR 1963 Mad 45 
(FB) (supra). 

12. It is well settled that restitution 
can be ordered either under Section 144 on 
Section 151 of the Code of Civil Procedure. 
Vide Jai Berham v. Kedar Nath, 49 Ind 
App 351 = AIR 1922 PC 269; J. P. Rego 
v. Ananthamathi, ATR 1942 Mad 472; Pala- 
niappa Chettiar v. Ramanathan Chettiar, 
AIR 1934 Mad 320 = ILR 57 Mad 849; 
Alapati Anakamma v. Pavuluri Basava Pun- 
nayya, AIR 1945 Mad 360 and Mohd. Hus- 
sain v. AKM. Pitchai, (1970) 2 Mad LJ 
663. Where the ingredients of Section 144, 
C.P.C. are satisfied, the Court has no dis- 
‘cretion to refuse restitution as: the provi- 
sions of Section 144 are mandatory. There 
may be cases where the provisions of S. 144 
are not strictly satisfied but at the same time 
it is just, proper and equitable to order res- 
titution as no party should be allowed to 
take advantage or benefit of a wrong or ille- 
gal order of a court of law. In such cases, 
the court must step in and exercise its inhe- 
rent power invested under Section 151 and 
do real and substantial justice to the parties, 
the very intendment and purpose of Sec- 
tion 151 being only to meet the ends’ of jus- 
tice and to prevent miscarriage of justice. 
The power vested under Section 151 being 
discretionary and to be used to do real and 
substantial justice to the parties, must be 
exercised fairly, reasonably and objectively 
but not arbitrarily. Even assuming that the 
provisions of Section 144, Civil Procedure 
Code are not attracted, it admits of no 
doubt that the court has inherent jurisdiction 
under Section 151 to order restitution and 
payment of reasonable rate of interest on the 
amount directed to be paid back to the party 
from whom it was erroneously or illegally 
collected. Admittedly the respondent was 
deprived of the utility and benefit of the sum 
of Rs. 24,000/- paid by it to the State. The 
State has had really the advantage and bene- 
fit of the use of such sum. Hence, in the 
circumstances, we are satisfied that this is a 
fit case where the restitution must be order- 
ed. We are also of the view that payment 
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of 6% interest on the amount of the deposit, 
le. Rs, 24,000/- is just, fair, proper and rea- 
sonable. 


13. The decision of the Madras Higi 
Court in Nimmagadda Mahalakshmamma v. 
Nimmagadda Ramayya, AIR 1937 Mad 178, 
on which strong reliance has been placed by 
the appellant in support of its contention that 
no interest need be ordered to be paid, is a 
case where no interest was held to be pay- 
able on the amount of court-fee directed to 
be refunded. The payment of court-fee is a 
statutory requirement for filing causes in 
courts of law. Any erroneous payment of 
court-fee which is subsequently ordered to 
be refunded, does not justify the Court to 
order payment of any interest on such amount 
of court-fee refunded. Hence that case is 
certainly distinguishable from the facts of 
the present case. 


14. For all the reasons stated, this 
appeal fails and is dismissed with costs. 
Appeal dismissed. 
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KONDAIAH, J.:— This appeal by the 
husband is directed against the order of the 
Court of the Subordinate Judge, Vizianaga- 
ram, directing him to pay the respondent an 
amount of Rs. 250/- towards expenses and 
Rs. 40/- per month towards maintenance 
pending the disposal of O. P. No. 20 of 
1969 on its file filed by him for restitution of 
conjugal rights. 

2. A suit instituted by the respon- 
dent, in the Court of the District Munsif, 
Srungavarapukota for maintenance unden 
Section 18 of the Hindu Adoptions and 
Maintenance Act, 1956 is still pending. The 
appellant filed O. P. No. 20 of 1969 on the 
file of the lower Court under Section 9 of 
the Hindu Marriage Act for restitution of 
conjugal rights. Thereupon, she preferred 
I. A. No. 70 of 1969 under Section 24 of 
the Act for awarding interim maintenance 
and Rs. 500/- for costs and expenses of the 
proceeding for restitution of conjugal rights. 
This application was resisted by the appel- 
lant. However, the Court below granted a 
sum of Rs. 40/- per month towards interim 
maintenance and a lump sum amount of 
Rs. 250/- towards costs and expenses of the 
O. P. Hence this appeal. 


3. The principal contention of Sri 
‘VV. Jagannadharao, the learned counsel ap- 
pearing for the appellant, is that the applica- 
tion for interim maintenance and costs is not 
maintainable, as the respondent is not entitl- 
ed to claim maintenance in I A. No. 70 of 
1969 as well as in the suit for the mainte- 
nance already filed by her in the Court of 
the District Munsiff, Srungavarapukota. Re- 
liance on Section 10 of the Civil Procedure 
Code is placed by the learned counsel in sup- 
port of his contention. Whe learned counsel 
appearing for the respondent contended 
contra, 


4. The short question that falls for 
determination is whether a wife, whose suit 
for regular maintenance under Section 18 of 
the Hindu ‘Adoptions and Maintenance Act 
is pending, is entitled to file an application 
under Section 24 of the Hindu Marriage Act 
for interim maintenance during the pendency 
of the proceeding instituted by her husband 
for restitution of conjugal rights. 


5. In order to appreciate the scope 
of the question and the respective conten- 
tions of the parties, it is mecessary to refer 
to the material provisions of the Hindu 
Marriage Act, 1955 and Section 18 of the 
Hindu Adoptions’ and Maintenance Act. Sec- 
tion 9 of the Hindu Marriage Act (herein- 
after -called the Act) provides for an ap- 
plication to be filed either by the husband 
or the wife for restitution of conjugal rights, 
if without reasonable excuse, either of the 
spouse has withdrawn from the society of 
the other. A proceeding for restitution of 
conjugal rights, for judicial separation or for 
divorce under Sections 9, 10, and 13 respecti- 
vely is a proceeding under the Act within 
the meaning of Section 24. Section 24 ena- 
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bles a wife or a husband, as the case may be, 
to file an application seeking for maintenance 
during the pendency of any proceeding under 
the Act and for expenses of the proceeding, 
if he or she has no independent income suffi- 
cient for his or her support. The right pro- 
vided under Section 24 is a separate and 
independent one. If the provisions of Sec. 24 
ate satisfied, the Court is empowered to 
award interim maintenance and expenses of 
the proceeding. The quantum of mainte- 
nance and the amount of expenses to be 
awarded depend upon the income of the ap- 
plicant as well as the respondent. ‘The 
Court has to exercise the power vested in it 
under Section 24 fairly, reasonably and pro- 
perly. The question of awarding interim 
maintenance under Section 24 would arise 
only when the applicant has no independent 
income sufficient for his or ber support and 
to meet the necessary expenses of the pro- 
ceeding. 

6. Section 10 of the Civil Procedure 
Code prohibits any Court from proceeding 
with the trial of any suit in which the mat- 
ter in issue is also directly and substantially 
in issue in a previously instituted suit between 
the same parties. If there is already a suit 
for maintenance in a Court, another suit in 
some other Court between the same parties 
for the same claim is barred. The intend- 
ment of Section 10 is to prohibit any Court 
from trying a suit in which the matter in 
issue is directly and substantially in issue in 
another suit previously instituted in that 
Court or in another Court. If the provisions 
of Section 10 are satisfied, the proceeding in 
one Court can be stayed on the application 
of the aggrieved party. Provisions of Sec- 
tion 10 are in no way attracted in the instant 
case. They shall come into play only when 
the matter in issue before the District Mun- 
sif’s Court, Srungavarapukota, in the mainte- 
nance suit by the wife is the same as in the 
present O. P. Even then the appellant can 
only file an-application under Section 10 to 
stay the proceedings in the Court below. We 
are not satisfied that Section 10 can be taken 
advantage of by the appellant herein. The 
suit filed by the respondent herein against the 
appellant for maintenance is under Sec. 18 
of the Hindu Adoptions and Maintenance 
Act. Therein, maintenance can be granted, 
if the conditions specified under Section 18 
of that Act are satisfied but not otherwise. 
The cause of action for awarding mainte- 
nance in the original suit filed by the respon- 
dent is altogether different from the right ac- 
crued to her to claim maintenance pending 
the proceeding instituted by the husband fov 
restitution of conjugal rights. Her right to 
seek for interim maintenance and for costs of 
the proceeding arises under Section 24 of the 
Act, the provisions of which are altogether 
different from those of Section 18 of the 
Hindu Adoptions and Maintenance Act. 
There is nothing in the Act (Hindu Marriage 
Act) or in the Hindu Adoptions and Main- 
tenance Act which bars the respondent from 
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claiming maintenance under Section 24 of 
the former Act, if she had preferred a suit 
for regular maintenance under the latter 
enactment, Where two different statutes pro- 
vide specifically for two different claims if 
the conditions specified therein are satisfied, 
either of them cannot be denied to the claim- 
ant simply on the ground that two reliefs have 
been claimed at one and the same time. 
The intendment and object of granting main- 
tenance under S. 18 of the Hindu Adoptions 
and Maintenance Act is different from that of 
awarding interim maintenance under S. 24 of 
the Act. The maintenance that can be grant- 
ed under Section 24 of the Act is for the 
period during which the proceeding is pend- 
ing before the Court. That apart, the right to 
claim expenses of the proceeding under Sec- 
tion 24 is an independent right given to the 
party. The very object and purpose of Sec- 
tion 24 appears to be to provide immediate 
relief for the respondent under the Act, to 
claim maintenance and expenses of the pro- 
ceeding irrespective of other circumstances, 
as the regular maintenance suit may take 
considerable time for adjudication. 


7. That apart, the procedure pres- 
cribed under the Code of Civil Procedure is 
applicable to the proceedings under the Act, 
such procedure is only subject to the pro- 
visions of the Act and the rules made by the 
High Court in this behalf. Section 10 of the 
Civil Procedure Code cannot be used as a 
plea of defence but it can be invoked by a 
party only for obtaining stay of a proceed~ 
ing in Court. Judged from any angle we are 
satisfied that there is no illegality or just or 
valid ground for our interference with the 
order of the Court below. Vide Ramarichpal 
Singh A usi Sarup, AIR 1955 All 309 
at p. > 


8.. We find another formidable obg- 
tacle for the appellant to succeed in this ap- 
peal. Admittedly the plea based on Sec. 10 
of the Civil Procedure Code, was not speci- 
fically raised in the lower Court or taken in 
the memorandum of grounds of appeal. For 
the first time this has been urged by the 
learned counsel appearing for the appellant 
at the time of the arguments. Hence the 
same cannot be permitted to be raised at this 
stage. 


9. For all the reasons, we are of the 
firm view that this appeal is devoid of any 
Merit and must therefore fai 


10. In the result, the appeal is dis- 
missed with costs. 


Appeal dismissed. 
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11972 against decree of Addl, Sub, Ja 
Chittoor, D/- 8-3-1970, 

Limitation Act (1963), S. 20 (2) ~ 
Authority to acknowledge liability or 
make payments on behalf of others — Can 
be inferred — Direct evidence not neces- 
Bary. 

Direct evidence fhaf one of several 
foint contractors etc. had authority to 
a wledge liability or make payments 
is not necessary but such authority can 
be inferred from the circumstances. The 
circumstances that there was a.gseries of 
endorsements, some signed by one and 
some by the other of the joint contractors 
ete, is sufficient to infer that each had 
authorised the other to make the acknow- 
fedgments or payments, Case law dis 
cussed. (Paras 2, 3) 
Cases Referred: Chronological 


Paras 
(1969) 1 Mad LJ 454 = 82 Mad 
LW 265, Kamakshii OV 
Rajaraman 2 


(ATR 1965 Andh Pra 349 = 1965-E 
Andh WR 222, Ratanlal v, Com- 
mercial and Industrial Bank Ltd, 3 

(AIR 1964 Mad 238 = (1964) 1 Mad 
LJ 60, Dev Shanker v. Fernandes 2 

ATR 1929 Mad 881 = 57 Mad LJ 
588, Thayammal v, Muthuku- 
maraswami. 3 

AIR 1928 Mad 173 = 54 Mad LJ 
150, . Rangasami v, Somasunda< 


ram. 

AIR 1919 Mad 1140 = ILR 41 Mad 
427 (FB), Veeranna v, Veera- ; 
bhadraswami 2 

AIR 1915 Mad 307 (1) = 1914 
Mad WN 792, Annamalai Pattar 
V. Natesa Iyer 2 

_ EH, Manohar and P.Raejagopala Rao, 

for Appellants; M. Ramachandra Reddy 

(for No, 1) and A, Bhujanga Rao (for 

No, 2), for Respondents. 

JUDGMENT:— The plaintiffs in O, S. 

No, 124 of 1969 on the file of the Court 

of the Additional Subordinate Judge, 

Chittoor are the appellants in this appeal. 

The suit was laid to recover a sum of 

Rs. 10,776/- due on a promissory note 

dated 1-9-1962 for a sum of Rs. 7,000/« 

executed by the two defendants. Ex. A-I 

is the suit promissory mote and it is 

signed by the defendants. It contains 

endorsements Exs. A-2 to A-8. Ex, A-2 

is dated 1-3-1963 and it is signed by the 

first defendant. It shows that a sum of 

Rs. 420/- was paid that day towards in- 

terest due under the promissory note, 


HP/JP/E711/72/DHZ, 
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Ex, A-3 is dated 1-7-1963. It is again 
signed by the first defendant and it shows 
that a sum of Rs. 280/- was paid towards 
interest due under the promissory note. 
Ex. A-4 is another endorsement dated 
1-12-1963 and made by the first defend- 
ant himself and it shows that a sum of 
Rs. 350/- was paid towards interest due 
under the promissory note. Ex, A-5 is 
an endorsement dated 1-4-1964 signed by 
both the defendants and it recites that a 
sum of Rs. 280/- was paid towards in- 
terest due under the promissory note. 
Exs. A-6 and A-7 are two endorsements 
dated 1-12-1964 and 1-4-1965 both signed 
by the first defendant and showing that 
a sum of Rs, 560/- and another sum of 
Rs. 280/- were paid on those dates to- 
wards interest due under the promissory 
note. The last of the endorsements Ex. 

is dated 1-3-1968. It is once more 
signed by both the defendants and it re- 
cites that a sum of Rs, 5/- was paid to- 
wards interest due under the promissory 
note. 


The case of the plaintifis was that 


each of the defendants when he 
signed the endorsements signed it 
for himself and the other defend- 


ant. The two defendants filed sepa- 
rate written statements contesting the 
suit. Each claimed that the other was 
the principal debtor and he was only a 
surety. Each of them also denied that 
the other person was authorised to make 
any endorsement acknowledging the pay~ 
ment or acknowledging the debt. The 
learned Subordinate Judge dismissed the 
suit on the ground that it was barred by 
limitation. He held that the last en- 
dorsement Ex. A-8 dated 1-3-1968 was 
made more than three years after the 
previous endorsement Ex. A-7 dated 1-4- 
1965. He was clearly wrong in coming 
to that conclusion because three years 
had not in fact expired from the date of 
Ex, A-7 by the date of Ex. A-8. The 
suit was therefore within the period of 
limitation. There can be no doubt what- 
ever that the suit was within time so far 
as the first defendant is concerned. 


Sri A, Bhujanga Rao Jearned counsel 
for the second defendant, however, urged 
that the first defendant was not autho- 
rised to make any endorsement as con- 
templated by Section 20 (2) of the Limi- 
tation Act and therefore he was not 
bound by the endorsements made by the 
first defendant. He submitted that the 
suit was barred by limitation against the 
second defendant. Sri Bhujanga Rao re- 
lied on the language of Section 20 (2) of 
the Limitation Act which says 


‘nothing in the said Ss, (18 and 19) 
renders one of several joint contractors, 
partners, executors or mortgagees charge~ 
able by reason only of a written acknow- 
ledgment signed by. or of a payment 
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A.I. R. 
made by, or by the agent of, any other 
or others of them”, 

: Section 18 of the Limitation 
Act provides for the computation of a 
fresh period of limitation from the date 
of an acknowledgment. Section 18 (2) (b) 


provides that an acknowledgment may be- 


signed either personally or by an agent 
duly authorised in this behalf, Similarly, 
Section 19 provides for a computation of 
a fresh period of limitation from the date 
of a payment on account of a debt if 
the payment is made by the person liable 
to pay the debt or by his agent duly 
authorised in this behalf. Section 20 (2) 
States 

“nothing in the said Ss. (18 and 19) 
renders one of several joint contractors, 
partners, executors. or mortgagees charge~ 
able by reason only of a written acknow- 
ledgment signed by, or of a payment 
made by, or by the agent of, any other 
or others of them”. 

Sri Bhujanga Rao’s submission was 
that the first defendant was not duly 
authorised to make the payment and 
therefore the payment made by him was 
not binding on the second defendant. Sri 

Manohar, learned counsel for the ap- 
pellants urged that the very fact that 
the endorsement dated 1-3-1968 was 
signed by both the defendants was suffi- 
cient to infer that the earlier endorse- 
ment which was signed by the first de- 
fendant only was signed by him on be- 


‘half of himself and on behalf of the se- 


cond defendant. As far back as in 1915 
construing S. 21 (2) of the Limitation 
Act. 1908 which was in pari materia with 
Section 20 (2) of the Limitation Act of 
1963 it was held by the Madras High 
Court in Annamalai Pattar v. Natesa Iyer, 
AIR 1915 Mad 307 (1). that the circum- 
stances that there was a series of -endor- 
sements, some signed by one and some 
signed by the other of two joint pro- 
misors was sufficient to infer that each 
joint promisor had authorised the other 
to make the acknowledgments so as 
to bind both, This decision was followed by 
Thiruvenkata Chariar, J, in Rangasami v. 
Somasundaram, AIR 1928 Mad 173. That 
was a case where one of the earlier en- 
dorsements was signed by one of the 
joint promisors alone, while a later en- 
dorsement was signed by both of them. 
The learned Judge held that the effect 
of the later endorsement was a ratifica- 
tion of the earlier endorsement of pay- 
ment and that the only inference was 
that by their conduct. both of them held 
themselves still bound by the promissory 
note by reason of the two prior endorse- 
ments. These two decisions were sub- 
sequently followed by the Madras High 
Court in two other decisions Dev Shanker 
yv. Fernandez, AIR 1964 Mad 238 and 
ae reas v. Rajaraman, (1969) 1 Mad 


a 
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The principle laid down by the seve-~ 
ral single Judges of the Madras High 
Court is also consistent with the princix 
ple laid down by the Full Bench of the 
Madras High Court in Veeranna v, Veera 
Bhadhraswami, ILR 41 Mad 427 = (AIR 
1919 Mad 1140 (FB)) where it was ob- 
served: 

` “Direct evidence that one of several 
partners or co-contractors had authority 
to acknowledge liability or make pay- 
ments so as to save limitation as against 
his partners or co-contractors is not 
necessary, but such authority can be in- 
ferred from surrounding circumstances, 
such as the position of other co-contrac- 
tors or partners”, 

3. As against these decisions Sri 
Bhujanga Rao, relied on the decision of 
a Division Bench of the Madras High 
Court in Thayammal v. Muthukumara- 
swami, AIR 1929 Mad 881. That was a 
case where there was nothing to indicate 
that a mortgagee who made an endorse- 
ment was authorised to do so by all the 
mortgagees. It was not a case like the 
present one where ‘the conduct of the 
parties in making subsequent endorse- 
ments clearly indicated that the prior 
endorsements were made by the persons 
making the endorsements on behalf of 
both the joint promisors, Sri Bhujanga 
Rao also relied on a decision of a Divix 
sion Bench of this Court in Ratanlal v. 
Commercial and Industrial Bank Ltd., 
1965-1 Andh WR 222 = (AIR 1965 Andh 
Pra 349). That was again a case where 
all the endorsements were made by only 
one person -and there was nothing more 
from which it could be inferred that he 
was making the endorsements on behalf 
of all the joint promisors. 

In the present case, the endorse- 
ments dated 1-3-1963, 1-7-1963 and 1-12- 
1963 were made by the first defendant 
alone. Then came the endorsement dated 
1-4-1964 by both the defendants. There 
were then two endorsements dated 1-12~ 
1964 and 1-4-1965 by the first defendant 
only and then came the last endorsement 
dated 1-3-1968 which was signed by both 
the defendants. The several endorse- 
ments themselves afford intrinsic evidence 
of the authorisation of the first defend- 
ant to make payment and endorsement 
on behalf of both the promisors. The 
first plaintiff also asserted to the same 
effect in his evidence and his evidence 
was not contradicted by either of the 
defendants by going into the box. I, 
therefore hold that the suit is not barred 
against either of the defendants. 

4. In the result, the Appeal is 
allowed with costs of both the Courts, 
and the suit is decreed as prayed for. 

Appeal allowed, 
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AIR 1973 ANDHRA PRADESH 35 
(V 60 C 10) 
RAMACHANDRA RAO, J. 


Khatu Bai and. another, Appellants 
v, Khatija Bai and others. Respondents. 

Appeal Against Order No, 50 of 1970, 
D/- 25-1-1972, against. order of Sub. J. 
Mahabubnagar, D/- 21-1-1970. 

(A) Civil P. C. (1908), Sections 39 
and 47 — For determining the jurisdic- 
tion of the executing Court only the 
amount involved in execution has to be 
considered and not the value of the 
subject-matter of the suit. (1884) ILR 7 
Mad 397 and (1894) ILR 17 Mad 309 and 
AIR 1914 Mad 206 and AIR 1962 All 586, 
Relied on; AIR 1940 Bom 276, Dissented 
from. {Para 9) 

(B) Civil P., C. (1908), Section 47 — 
A decree, for costs passed by the appel- 
late Court in the appeal against the pre- 
liminary partition decree, is a final and 
not a preliminary decree and is execu- 
table, (Para 15) 

(C) Civil P. C. (1908), S. 47 — Where 
the decree for costs is joint and several, 
the decree-holder can execute it against 
any or all of the judgment-debtors and 
it is not necessary to implead all the 
judgment-debtors as respondents to the 
execution: petition. (Para 16) 


(D) Civil P. C. (1908), Section 47 and 
Order 21, Rule 11 — When a certified 
copy of the decree for costs passed in ap- 
peal is filed along with the execution 
petition, it is not necessary under O. 21, 
R. 11 Proviso to implead all the judg- 
ment-debtors as parties to the execution 
petition, as the names are contained in 
the decree itself, (Para 16) 
Cases Referred: Chronological Paras 
AIR 1962 All 586 = 1962 All LJ 

501, Kedarnath v, Chajiu Mal 5,13 
AIR 1940 Bom 276 = 42 Bom LR 

592, Gurupadappa Mallappa v. 

Basappa Shidappa 5 
AIR 1914 Mad 206 (1) = 1914 Mad 

WN 426, Abdulla Sahib v. Ahmed 


Hussain Sahib 13 
(1894) ILR 17 Mad 309 = 4 Mad LJ 

91, Shanmuga Pillai v. Rama- 
nathan Chetti 10 
(1884) ILR 7 Mad 397, Narasayya 

v. Venkatakrishnayya 9,10,11, 12 


B. V. Subbarayudu, for Appellants; 
Habeeb Ansari, for Respondents. 

JUDGMENT :— The Judgment Deb- 
fors in O. S. 1 of 1961 on the file of Dis- 
eei Court, Nalgonda are the appellants 

ere, 

2. The facts giving rise to this 
appeal may briefly be stated: The res- 
pondentes 1 to 3 herein obtained a preli- 
minary decree in O, S. 1 of 1961 on the 
file of the District Court. Nalgonda for 
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partition of certain immovable proper- 
ties. An appeal was preferred to the 
High Court against the said decree in 
A. S. 72 of 1962 and the appeal was dis- 
missed, and the preliminary decree, con- 
firmed. The respondents then filed an 
application in the District Court. Nal- 
gonda for execution of the decree to the 
extent of costs awarded ‘by the High 
Court in appeal. It appears that the 
costs awarded by the trial Court were 
already deposited by the judgment-deb- 
tors and withdrawn by the cer: 
ders respondents, 


3. The District Court, Nelgonda 
fransferred the execution petition to the 
District Court, Mahaboobnagar, which in 
its turn transferred the same to the 
Court of Subordinate Judge, Mahaboob- 
nagar. When notices were issued to the 
judgment-debtors-appellants, they raised 
several objections to the maintainability 
of the execution petition in that Court. 
The first objection was that all the judg- 
ment-debtors should have been implead~ 
ed as party-respondents to the execution 
petition and the petition was not main- 
tainable if they were not impleaded. This 
objection was overruled by the lower 
Court on the ground that the decree was 
foint and several and that impleading of 
all the judgment-debtors was not neces- 
sary as the certified copy of the decree 
was filed along with the execution peti- 
tion and that a the proviso to O. 21, 
R. 11 (2). C. C. when a certified copy 
of the Rese | is filed. the names of the 
parties, the date of the decree and the 
amount of costs need not be given in the 
application, It also found that the other 
judgment-debtors being minors, the de- 
cree-holders were justified in proceeding 
against judgment-debtors the appellants 
herein. In this view the lower Court 
overruled the first objection, 


4. The second objection, raised was 
that notices should have been issued to 
all the uasment-dehtor. by the District 
Judge, Nellore and not by the Subordi- 
nate Judge’s Court, Mahaboobnagar. Buf 
this contention also was negatived on 
the ground that the executing court was 
the court of Subordinate Judge, Maha- 
boobnagar and it was that court 
that should issue notices to the respon- 
dents and there was sufficient compliance 
e E provisions under O, 21, R. 22, 


5. The third objection raised was 
that the Subordinate Judge’s Court, 
Mahaboobnagar had no pecuniary juris- 
diction to entertain or proceed with the 
execution petition, as the subject-matter 
of the suit was valued at over several 
lakhs of rupees and that the Subordinate 
Judge’s Court, Mahaboobnagar. which had 
jurisdiction only upto Rs. 50,000/- could 
mot execute the decree passed in the 
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suit, even though the amount for which 
the decree is sought to be executed is 
admittedly below Rs, 50,000/- But this 
objection was overruled by the lowen 
Court following the decision in Kedar- 
nath v. Chhajju Mal, (AIR 1962 All 586) 
of the Allahabad High Court, which had 
referred and followed the rulings of 
Madras High Court. The lower Court 
did not follow the view taken by the 
ae High Court in AIR 1940 Bom 

6. Another objection raised was 
that until the final decree is passed in the 
suit, the decree for costs passed by the 
appellate Court in the appeal against the 
pre nary decree should be treated as 
preliminary one and that was not exe~ 
cutable one. This objection also was 
overruled by the lower Court on the 
ground that the decree for costs award- 
ed by the High Court in the appeal is a 
final decree and is executable and that 
it could not be treated as pr ary 
decree. He rejected the argument ad- 
vanced on behalf of the judgment-deb< 
tors that the costs awarded in the preli~ 
minary decree stage, should be adjusted 
at the time of passing of the fi decree 
for mesne profits, 

7. Another objection raised in the 
Tower court was that the property sought 
to be proceeded against by the decree- 
holder in execution is an item in me 
suit property and that until partition is 
effected and final decree passed, the said 
item cannot be attached. But the lower 
court pointed out that this objection by 
itself would not render the execution 
petition not maintainable and that that 
property attached may be allotted to the 
fludgment-debtors, or the judgment-deb- 
tors may offer another property or other 
modes of execution. In this view the 
objections raised by the judgment-deb- 
tors were overruled and the execution 
petition was directed to be proceeded - 
with. The judgment-debtors have now 
come up in appeal, aggrieved by the 
order of the lower Court. 

8. In this appeal Sri B, V, Sub- 
barayudu, confined his objections to three 
points. (1) That the District Court alone 
ean entertain the execution petition and 
mot the subordinate Judge’s Court on the 
ground that it is beyond its pecuniary 
jurisdiction. (2) that the decree for costs 
is itself a preliminary one and cannot 
be executed. (3) and the non-impleading 
the all judgment-debtors is fatal to the 
oe eee, of the execution petition. 

So far as the first point is con- 
ed Sri Subbarayudu relies upon the 
decisions of Calcutta. Bombay ‘and Patna 
High Courts and submits that there is a 
sharp difference in the views expressed 
in the Judgments of the said High Courts 
and the judgments of the Madras High 
Court, which were referred to and ap- 
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proved by the Allahabad High Court. 

far as this High Court is concerned, 
- the rulings of the Madras High Court 
rendered prior to 5th July, 1954 have 
binding effect on this High Court, On 
this point, the long catena of cases deci- 
ded by the Madras High Court had clear- 
ly taken a view that for the purpose of 
determining the jurisdiction of the exx 
ecuting Court, it is only the amount in- 
volved in execution that has to be con- 
sidered and not the value of the subjecta 
matter of the suit. In Narasayya v. 
Venkatakrishnayya, (1884) ILR, 7 Mad 397 
it was held by Turner, C. J. and Muttu- 
sami Ayyar, J. as follows: 


“although by the Madras Civil Courts 
Act, 1873 the ordinary jurisdiction of 
Munsif’s ig limited in suits and applica- 
tions of a civil nature to those in which 
the subject matter does not exceed in 
value Rs, 2,500/~. Section 223 of the old 
Code of Civil Procedure gives jurisdic- 
tion to a Munsif’s Court to execute a de- 
cree in a suit beyond its jurisdiction 
which has been transferred to it for exs 
ecution by a District Court,” 


10. Tt may be mentioned that Sect- 
ffion 39 of the present Code of Civil Pro« 
cedure corresponds to Section 223 of the 
old C. P, C., which was considered in the 
aforesaid decision. In Shanmuga Pillai 
v. Ramanathan Chetti, (1894) ILR 17 Mad 
309 Muttuswami Ayyar, J. on an elabo- 
rate consideration of the decisions of 
. Calcutta and Bombay High Courts, fol- 
lowed the view taken by the Division 
Bench in (1884) ILR 7 Mad 397. In that 
case the decree passed upon a hypothe; 
cation of a bond for more than Rupees 
5.000/- was transferred for execution to 
the District Munsif’s Court, whose pecu~ 
niary jurisdiction was limited to Rupees 
5,000/-. It was contended that the Dis- 
trict Judge had no power to transfer the 
decree for execution to the District Mun- 
sif’s Court. The learned Judge referred 
to Sections 25 and 223 of the old C. P. C. 
which deal respectively with transfers of 
suits and transfers of decrees for execu 
tion, and on a consideration of the dif- 
ference in the language employed in the 
two Sections, the learned Judge observed 
that the words of limitation occurring in 
Section 25 were not put on Section 223, 
which related to transfer of applications 
for execution of decrees. The learned 
Judge, referred to the conditions men- 
tioned in Section 223 and observed as 
follows 3 


“Looking at the nature of the seve- 
ral conditions they suggest the inference 
that the legislature contemplated a spe- 
cial convenience, dr a special facility or 
some special reason for a special rela- 
tion as Subordinate and Appellate Courts, 
as grounds for the transfer. There is 
thus reason to conclude that the condi« 
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tion as to jurisdiction inserted in Sec- 
tion 25 was omitted from Section 223 
for the special reasons mentioned there- 
in. It follows that if the condition as to 
jurisdiction mentioned in Section 25 and 
intentionally omitted from Section 223 
were imported into it, the special facis 
lity or convenience which it was the 


‘intention of the legislature to secure to 


judgment creditors in certain cases might 
be taken away from them and the object 
which the legislature had in view, might 
be defeated.” 

il, The learned Judge then point 
ed ouf several instances in which hard- 
ship would be caused to the decree hol- 
ders if any other interpretation was put 
on Section 25. The learned Judge fur- 
ther made the following pertinent obser= 
bisa et page cae 

‘The grounds on which the decision 
in (1884) ILR 7 Mad 397 rests may be 
thus formulated. As in suits so in ex- 
ecution proceedings, the competent forum 
is ordinarily that indicated by Section 12 
of the Civil Courts Act, but in the five 
cases mentioned in Section 223 . special 
reasons exist for departing from that 

and, creating a special or extraordi- 
mary jurisdiction.” 

12. The learned Judge eg refer- 
e Division 
Bench and finally concluded at page 314 
as followss 


_ “After carefully considering the Bom. 

bay and Calcutta decisions, I do not see 
where the fallacy lies in the reasoning 
adopted in (1884) ILR 7 Mad 397 and I 
must, therefore adhere to the principle 
of that decision therein until the Full 
Bench overrules it,” 

13. The observations made by the 
Tearned Judge, would equally apply to 
the present proceedings, The present 
Sec, 24 of Civil P, C. and Sec, 39. Civil 

. C. are substituted -for Sections 25 and 
223 of the old Civil P, C. These two 
cases were referred to and approved by 
the later decision in Abdulla Sahib v. 
‘Ahmed Hussain Sahib, (AIR 1914 Mad 
206 (1)). The learned Judges Sadasiva 
Aiyar and Spencer, JJ. held that when 
an application is sent for execution under 
Section 29 (1), Civil P. C. to another 
court the question of competence and 
the jurisdictional value of the court 
to which the decree was sent did not 
arise, The same view was taken by the 
recent decision of the Allahabad High 
Court in (AIR 1962 All 586). The learn- 
ed Judges Desai, C. J. and Rambha« 
dran,, J. preferred to follow the view 
taken by the Madras High Court in the 
cases referred to supra. and not the view 
sa by the Calcutta and Bombay High 

urts, 


14, The learned counsel for the - 
appellants relies upon the decisions of 


ee 
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Calcutta.. Bombay and Orissa High Courts 
in support of his argument. As I have 
already stated the views taken by the 
Madras High Court in the aforesaid rul- 
ings have -binding effect on this Court. 
Following the aforesaid decision the first 
contention of the learned counsel has to 
be rejected, 


15. The next contention of the 
learned counsel for the appellants is that 
the decree for costs passed by the High 
Court in appeal A, S. 72/62 is itself a 
preliminary decree and therefore not ex- 
ecutable. This objection has no subsi- 
ance. It is well-settled that a decree can 
be partly preliminary and partly final. 
So far as the decree for costs is con- 
cerned, it cannot be treated as prelimi- 
nary decree, but only a final decree and 
it is also executable. The fact that cer= 
tain further steps have to be taken with 
regard to partition of the properties, as- 
certainment of profits in pursuance of 
the preliminary decree, could not in any 
way make the decree for costs a preli- 
minary one and so far as the costs are 
concerned, the decree is final one and the 
decree has also become final. I do not, 
therefore, see any reason why this de- 
cree for costs could not be executed, The 
question of ascertainment of profits in 
pursuance of. preliminary decree has ab- 
solutely no relevance to the executabi- 
lity of the decree for costs. 

16. The third objection raised by 
the learned counsel for the appellant is 
equally devoid of any merit. Admitted- 
ly the decree is joint and several and it 
is open to the decree holders to execute 
the decree for costs against any or all 
of the defendants. In the instant case 
the judgment debtors 1 and 2 are sought 
to be proceeded against ag the other judg~ 
ment debtors are minors and children of 
the judgment debtors 1 and 2. It is, 
therefore. not necessary to implead all 
the judgment debtors as respondents to 
the execution petition. It is argued by 
the learned counsel for the respondents 
that the certified copy of the decree pass~ 
ed in appeal was filed along with the ex- 
ecution petition and therefore under the 
proviso to Order 21, Rule 11. Civil P, Œ 
there is no need +o implead all the judg- 
ment debtors as parties to the execution 
petition, as the mames are contained in 
the decree itself. There is considerable 
force in this contention. As already 
‘Istated the decree is one joint and several 
and it is open to the decree-holders to 
proceed against any of the judgment deb~ 
tors and the application for execution as 
filed is maintainable. All the contentions 
raised by the appellants fail and the 
C. M. A, is dismissed with costs. 

- Appeal dismissed. 
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(V 60 C 11) 
CHINNAPPA REDDY, J. 

V. T. V. Ramanuja Swamy (decd) and 
others, Appellants v, Sri Ram Gnanesh- 
war, Respondent. 

A. A. O. No. 56 of 1971, D/- 19-8- 
1972 against order of 4th Addl. J. City 
Civil Court, Hyderabad, D/- 8-4-1970. 

Index Note:-— (A) Succession Act 
(1925), S. 214 (1) (b) — Where the decree 
itself is only for costs the legal repre- 
sentatives of the decree-holder need not 
file succession certificate for recovering 
the decretal amount. (1969) 2 Andh WR 
479, Distinguished; AIR 1964 Cal 42, Rel. 
0 


n. (Para 1) 
Index Note:— (B) Civil P. C. (1908), 

S. 100 — Objection not raised in execu- 

tion petition cannot be allowed to be 

raised in appeal. (Para 1) 

‘Cases Referred: Chronological Paras 

(1969) 2 Andh WR 479, K. Appa 

_. Rao v. Venkanna 

AIR 1964 Cal 42 = 67 Cal WN . 
601, Sm. Tarak Dasi v, Batta 
Krishna Roy 


A. C. Laxmanachar, for Appellants: 
M. Rama Rao. for Respondent, 

JUDGMENT:— The respondents filed 
a suit against late V. T. V, Ramanuja- 
swami The suit was dismissed with 
costs. The defendant filed E, P. No, 44 
of 1968 to execute the decree for costs 
but he died during the pendency of the 
proceedings. The Execution Petition was 
dismissed as no steps were taken to bring 
the legal representative on record. Later 
the three appellants filed an execution 
petition claiming that they were the legal 
representatives of late Ramanujaswami. 
Notice was ordered to the plaintiff-judg- 
ment-debtor. ‘Time was taken for the 
filing of the counter, No counter was 
filed and the executing Court ordered ex- 
ecution by way of attachment of the 
properties of the judgment-debtor. The 
judgment-debtor paid the amount for 
which execution was levied, to the bailiff. 
When the appellants filed a petition for 
the issue of a cheque the judgment-debtor 
opposed the application on the ground 
that the amount could not be paid unless 
the appellants obtained a succession certi- 
ficate. Relying on a decision of the 
Andhra Pradesh High Court in K, Appa- 
rao v. Venkanna, (1969) 2 Andh WR 479, 
the learned Fourth Additional Judge 
upheld the objection of the judgment. 
debtor and refused to issue a cheque. 

Sri Laxmanachar, learned counsel for 
the appellants urged that a succession 
certificate was necessary only when a debt 
wes sought to be retovered but when 


‘the decree itself was only for costs it 


was not a debt and no succession certi- 
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ficate was necessary. He distinguished 
the decision in (1969) 2 Andh WR 479 on 
the ground that it was a case where a 
money decree was sought to be executed. 
There seems to be some force in. the 
submission of Sri Laxmanachar. He is 
also supported in his argument by the 
decision of a Division Bench of the 
Calcutta High Court in Sm. Tarak Dasi 
v. Batta Krishna Roy, AIR 1964 Cal 42, 
where Bachawat and Law. JJ.. held that 
the bar of Section 214 (1) (b) of the 
Succession Act was not attracted to a 
case where the- decree that was sought to 
be executed was for costs only. Follow- 
ing the judgment of the Calcutta High 
Court I allow the appeal. I would also 
like to add that it was open to the judg- 
ment-debtor to have raised the objection 
in the execution petition before the at- 
tachment was ordered. Having failed to 
raise the objection at that stage I am of 
the view that he was precluded from 
raising the objection at a later stage. 
The appeal is allowed with costs. The 
lower Court will issue a cheque as pray~ 


for. 
Appeal allowed, 





AIR 1973 ANDHRA PRADESH 39 
(V 60 C 12) 
SAMBASIVA RAO, J. 
f S. M. Abdul Haq Sahib and Brothers, 
Appellants v. Madura South India Cor- 
poration Pvt. Ltd., Respondent. 
Appeal Against Order No. 103 of 
1971, D/- 14-7-1972, against order of Sub. 
J., Vijayawada, D/- 10-12-1970. 


Index Note:— (A) Civil P. C. (1908), 
Ss. 151 to 153 — Where the two guaran- 
tors out of. the three are exonerated from 
the suit liability it cannot necessarily 
follow that the third guarantor must also 
be exonerated though he remained ex 
parte — A pasSing of decree against him 
cannot be called an accidental slip or 
error. (Para 7) 
Cases Referred : Chronological Paras 
AIR 1967 SC 1440 = (1967) 2 SCR 
18, Samarendra v. Krishna 
Kumar : 
AIR 1966 Andh Pra 329 = (1966) 
2 Andh WR 40, Narayana Reddy N 
v. Venkatramanappa l 9 
AIR 1951 Mad 406 = ILR (1951) 
Mad 228, Abdul Razack Sahib v. 
Abdul Hamid ; 7 
. B. Krishnamurty and Ratna 
Sastry. for Appellants; P. Suryanarayana, 
for Respondent. ` 
JUDGMENT:— This civil miscellane- 
ous appeal and the two revision . petitions 
can be conveniently disposed of under a 
common order as the parties are same and 
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they arise out of identical set of cir- 
cumstances. 

2; The first defendant on 30th of 
December, 1964 purchased A. P. K, 7263, 
a Bedford Lorry from the third defend- 
ant, who is a dealer. The plaintiff was 
the financier and defendants 2, 3 and 4 
were the guarantors. The financier ulti- 
mately brought O. S. No. 10/68 to recover 
the amount not only from the borrower 
but also from the guarantors. The other 
defendants contested the suit but not the 
third defendant. On conducting the trial 
and hearing the arguments of the par- 
ties. who participated in the proceedings, 
the Court below passed a decree on 30th 
November, 1968 against defendants 1 and 
3 and exonerated defendants 2 and 4, 

3. The third defendant filed I. A. 
No. 1140/70 to condone the delay in his 
filing an application for setting aside the 
ex parte decree passed against him, Along 
with it he filed an application to set aside 
the ex parte decree. He also filed I A. 
No, 2618 of 1970 under Sections 151 to 
153, Civil P. C. to amend the judgment 
and decree by deleting him as one of the 
judgment-debtors; in other words, to con- 
fine the decree only against the first de- 
fendant. The Court below dismissed the 
two applications and rejected the un- 
numbered application to set aside the ex 
parte decree. C. R, P. No. 529/71 is 
against the dismissal of I, A. No. 2618/70 
and C. M. A, No, 103 of 1971 is directed 
against the rejection of unnumbered ap- 
plication to set aside the ex parte decree. 
C. R. P. No, 530/71 is to revise the order 
of the lower Court in I. A, No. 1140/70 
refusing +o condoné the delay in his filing 
the application for setting aside the ex 


parte decree, 
. 4 It is seen that C. M. 

103/71 and C. R. P. No. 530/71 go to- 
gether. The unnumbered application for 
setting aside the ex parte decree cannot 
be entertained unless and until the delay 
in filing it is condoned. The decree hav- 
ing been passed on 30th November. 1968 
and the petition having been filed on 
18-3-1970, as much as 15 months had 
elapsed before the third defendant sought 
to have the decree against him set aside. 
As we all know, time for filing such peti- 
tions is prescribed by the Indian Limita- 
tion Act as 30 days. But, that period of 
30 days can be reckoned from the date 
on which the person who seeks to avoid 
the decree has knowledge of the passing 
of the decree. It need not necessarily be 
from the date of the decree itself. Now 
the question in the present case is whe- 
ther the application was filed within 30 
days from the date of the 3rd defend- 
ants knowledge of the decree against 
him. By any stretch of imagination the 
question cannot be answered in his 
favour. There is large volume of evi- 
dence produced by the plaintiff-respond- 
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A. No. ` 
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ent showing that within a month of the 
passing of the decree he sent a register~ 
ed notice, Ex, B-2, informing the judg- 
ment-debtors of the passing of the decree 
and demanding payment. Exs, B-3 to B-6 
of November, 1968 and January, March 
and April, 1969 respectively are the sbate~ 
ments sent by the plaintiff showing the 
amounts due from the judgment-debtors 
and demanding payment. There is no 
denial of the fact that these statements 
and notices were received by the third 
defendant. Even on his own showing the 
third defendant knew of the ex parte 
decree against him in September, 1969. 
That is what P. W., 1 states in his evi~ 
dence, But, then the case put forward 
for not filing the setting aside application 
immediately was that the third defend- 
ant-firm was in financial distress, Being 
in financial distress is no cause or jus 
tification for not putting an application 
for setting aside an ex parte decree 
within time. The lower Court has dealt 
with all these considerations and evidence 
thereon with immaculate care and I have 
no reason at all to differ from its view. 
There is, therefore, no sufficient cause 
made out by the third defendant for not 
filing the setting aside dpplication within 
30 days from the date of the decree or 
his knowledge of that decree, I, A. No. 
1140 of 1970 was, therefore. rightly dis- 
missed by the Court bolo: C. R R 
No. 530/71 consequently 


5. Consequently the unnumbered 
appir on was also rightly rejected. So 
C. M. A. No, 103/71 is without any sub- 
stance. 


6. Then coming jo the Jast matter, 
€C. R. P. No. 329/71. it relates to the third 
defendants application to amend the 
judgment and decree by exonerating him 
from the liability thereunder. Sri K. B. 
Krishnamurty learned counsel! for the 
petitioner strenuously endeavours to bring 
this application within the ambit of Sec- 
tions 151 to 153, Civil P. C., which ac- 
cording to him have very wide ampli- 
tude. Learned counsel submits that while 
the other guarantors have been exonerat~ 
ed his client alone was mulcted with the 
liability under the decree for the simple 
reason that he remained ex parte, Such 
a decree in the submission of the learned 
counsel clearly and squarely comes with- 
in the ambit of accidental error. 


7. I am unable to agree with this 
contention. It may be true that the lower 
Court passed a decree against the third 
defendant also because he remained ex 
parte. It is also true that the other two 
guarantors were exonerated from the 
liability. From that it does not and need 
not necessarily follow that the third 
guarantor also should be exonerated. For 
ought the Court knew at that time the 
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A.LR. 
third defendant was probably pera to 
concede the decree against him, Be that 
as it may the Court thought that the 
third defendant Bika not prepared to resist 
the plaintiffs claim against him, and 
therefore, passed a decree against him 
though the suit was dismissed against the 
other ont By any stretch of im- 
agination this cannot be called an arith- 
metical or-accidental slip or error. It is 
clearly the intention of the Court to pass 
a decree against the third defendant, Such 
a decree and ju lent can be set aside 
fn an appeal or review, and can be cor- 
rected if at all only by such known 
method of law. To have such a judgment 
and decree corrected under Sections 151 
to 153, Civil P, C, is wholly untenable, 
Rajamannar, C. J., delivering the judga 
ment of the Division Bench neung of 
himself and Somasundaram. in Abdul 
Razack Sahib v. Abdul Eid "ILR (1951) 
Mad 228 = AIR 1951 Mad 406 observed 
that Sections 151 and 152, Civil P., C. 
cannot be invoked in substitution of the 
Specific remedies of review and. appeal. 


8. Sri Krishnamurty, however, 
places strong reliance on a decision of the 
Supreme Court in Samerendra v, Krishna 
Kumar, AIR 1967 SC 1440. I am afraid 
that this decision would rather support 
the view I have taken than rendering any 
assistance to his contention. Shelat. J. 
speaking for the Court said that the 

urt has inherent power to correct a 
clerical mistake or error in its judgment 
from an accidental slip or omission so as 
to give effect to its meaning and inten- 
tion. If what is contained in the opera~ 
tive portion of the judgment is contrary 
fo the meaning and intention of the 
fudgement then such a correction can be 
made. But, in the present case as I have 
already pointed out, the intention of the 
Court to award a decree against the third 
defendant also is very manifest and there 
fs no possibility of error in that respect. 

9. Likewise learned counsel refers 
me to a single Judge’s decision of Gopalas 
krishnan Nair, J., in Narayana Reddy v, 
Wenkatramanappa, AIR 1966 Andh Pra 329 
where the learned Judge held that inex= 
cusable errors in decrees must be cors 
rected. It was a case where permanent 
injunction against Government was grant- 

ed in respect of irrigation sources and 
irrigation channels though there was no 
such prayer. The learned Judge thought 
that such an injunction was wholly un= 
tenable in lew and should have been 
granted only by mistake or error and 
thus can be corrected by the amending 
and inherent power of the Court. Obvi« 
ously, such is not the case here. Since 
the third defendant did not seek to oppose 
the claim of the plaintiff the Court below 
passed a decree against him. By no 
means it can be said that it is an inexcu-~ 
sable error, So these decisions are nof 


Ay 
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10. Clearly the proper remedy for 20, ©, Balagurumu ! 
the third defendant to have the judgment en v O, ©. Muhammad 5 
and decree corrected is only by way of mail é 


appeal or review and not under the in- 
herent and amending power of the Court, 
The amendment se is wholly mis- 
conceived. C. R. P. No, 529 of 1971 ac- 
iie a aR 

In the result, C, M, A. No. 
toans "and € R. Ps. 529 ma 530 of. 1971 
are dismissed, with costs, R P. 
No. 530 of 1971 alone. In the other two 


matters the parties will bear their own 
costs, z k 
Ordered accordingly, 
AIR 1973 ANDHRA PRADESH 4f 
(V 60 C 13) 
l MADHAVA REDDY, J. . 
Midumolu Lakshminarasimha Rao, 


Appellant v, Vemuri Saramma and an- 
other, Respondents, 


Appeal A, A. O. Nos. 4 and 44 of 1971, 
D/- 4-7-1972, against order of Dist. J., 
io at Machilipatnam, Dj/- 21-11- 


Index pery aA Civil P, C. (1908), 
©. 34, Rr. 5 and 4 (1) — Application to 
set aside sale held in execution of mort- 

gage decree — Payment of poundage fee 
as part of expenses or costs — (X-Ref:— 
A. P, Court-fees and Suits Valuation Act 
11950), S. 75 (1) — Process Fee Rules 
under R. 3). 


Brief Note:— (A) In view of R. 4 (1) 
the person. making the application, under 
Rule 5 for setting aside the sale is bound 
to pay the subsequent costs, charges and 
expenses and interest. The poundage 
which is actually an expense of sale held 
by the Court and has its origin in the 
payment made to the sheriff in England 
and to the Court officers in this country, 
for rendering service of conducting sales, 
forms part of expenses or costs incurred 
and must be paid by $ person who seeks 
to apply under Rule 5. AIR 1916 Mad 
290 (2) and AIR 1945 Mad 238, Referred 
fo, (Paras 5 & 9) 


Rule 3 of the process fee Rules fram< 

ed by the High Court under Section 75(1) 
of the A, P. Court-fees and Suits Valua- 
tion Act (1956), prescribes, in respect of 
sales. whether held by the Court or its 
officers, a fee by way of poundage to be 
levied on the purchase money, This puts 
a quietus to any doubt as regards pay- 
ment of poundage in execution of morta 
gage decrees. The words “in respect of 
es” in Rule 3 include sale in execution 
of mortgage decrees, (Para 10) 
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AIR 1916 Mad 290 (2) = 2 Mad 
LW 861, Parvathi Ammal v. 
Govindasami Pillai 7 
C. Trivikrama Rao, for Appellants 
In both the appeals; T, H. B, Chalapati 
for Vv. Parabrahma Beats for Respond- 
ents in both the Appeals; Principal Gové. 
Pleader appearing on court’s notice. 


_ JUDGMENT:— The only question 

that arises for consideration in these two 
appeals is whether poundage fee should 
be levied by the Court before setting 
aside the sale held in execution of a 
decree for redemption, 
_ 2 The appellant. who is the ‘13th 
defendant in the suit for a mortgage 
decree, purchased the decree for redemp- 
tion passed in O, S, No. 60 of 1963 on 
the file of the Subordinate Judge’s Court, 
Masulipatam, The sale in execution of 
this decree was held in E. P, 33, of 1966 
on 31-7-1967. A petition to set aside 
that sale, E. A. No, 194 of 1969, was filed 
under Order 34, Rule 5, Civil P, C. The 
executing Court held that the appellant 
was not entitled to get the sale set aside 
without payment into Court all the 
amounts due from him including poun- 
dage and subsequent costs and interest 
after the sale is set aside. Accordingly 
the Court directed the appellant to deposit 
the poundage fees by an order dated 26-3- 
1970. It also directed the parties to file 
a calculation Memo. C. M. S. A, No. 4 
of 1971 is directed against the appellate 
order confirming that order, By yet an- 
other order dated 24-4-1970 after the par- 
ties filed calculation memo, the Court 
fixed the amount of poundage fee to be 
paid by the appellant. On appeal that 
amount has been varied. As against that 
order C. M. S. A, No, 44 of 1971 is filed. 
In. the executing Court the appellant had 
also contended that he was entitled to 
counter interest on the amounts deposited 
by him pursuant to the conditional order 
of stay made by the appellate Court. 

3. It is seen that whatever amount 
‘was deposited it was first deducted to- 
wards interest and the balance. towards 
the principal from the. date of deposit, 
Hence no question of payment of coun= 
ter interest arises. That is what the 
lower Court also held. The same con« 
tention that is raised in this Court has 
therefore no merit, 


4, The only point that survives for 
consideration, on which both the Courts 
below have held against the appellant is, 
whether the appellant is bound to pay 
the poundage fee for seeking’ to set aside 
the sale held in execution of the mort- 
gage decree, In order ie decide this 


42 A. P. ‘[Prs, 4-7] 


question it is necessary to read Rule 5 
of Order 34, Civil P. C, which is as 
follows:— ; 

“5 (1) Where on or before the day 
fixed or at any time before the confir- 
mation of a sale made in pursuance of a 
final decree passed under sub-rule (3) of 
this rule, the defendant makes payment 
into Court of all amounts due from him 
under sub-rule (1) of Rule 4 the Court 
shall. on application made by the. defend- 
ant in this behalf, pass a final decree or, 
if such decree has been passed, an order 
(a) Ordering the plaintiff to deliver up 
the documents referred to in the preli- 
minary decree, and, if necessary; 

(b) Ordering him to transfer the 
mortgaged property as directed in the 
said decree, and, also if necessary; 

(c) Ordering him to put the defend- 
ant in possession of the property. 

(2) Where the mortgaged property or 
part thereof has been sold in pursuance 

‘of a decree passed under sub-rule (3) of 
this rule, the Court shall not pass an 
order under sub-rule (1) of this rule, 
unless the defendant. in addition to the 
amount mentioned in sub-rule (1) deposits 
in Court for payment to the purchaser a 
sum equal to five per cent, of the amount 
of the purchase money paid into Court 
by the purchaser. 

Where such deposit has been made, 
the purchaser shall be erititled to an 
order for repayment of the amount of 
the purchase-money paid into Court by 
him, together with a sum equal to five 
per cent, thereof, 

(3) Where payment in accordance 
with sub-rule (1) has not been made the 
Court shall on application made by the 
plaintiff in this behalf pass a final decree 
directing that the mortgaged property or 
a sufficient part thereof be sold and that 
the proceeds of the sale be dealt with in 
the manner provided in sub-rule (1) of 
Rule 4”. 

Thus that rule lays down that only when 
the. defendant makes payment of all 
amounts due under sub-rule (1) of R. 4 
that the Court is empowered where the 
mortgage property is sold in accordance 
with sub-rule (3) of Rule 5 of Order 34 
to make an order setting aside the sale. 


5. Rule 4 (1) of Order 34, Civil 
P. C. enjoins as under: , 

“4 (1) In a suit for sale, if the plain- 
tiff succeeds, the Court shall pass a pre- 
liminary decree to the effect mentioned in 
Clauses (a). (b) and (c) (i) of sub-r. (1) 
of Rule 2 and further directing that in 
default of the defendant paving .as there- 
in mentioned. the plaintiff shall be en- 
titled to apply for a fina] decree direct- 
ing that the mortgaged property or a 
sufficient part thereof be sold, and the 
proceedings of the sale (after deduction 
therefrom of the expenses of the sale) be 
paid into Court and applied in payment 
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of what has been found or declared under 
or by the preliminary decree due to the 
plaintiff. together with such amounts as 
may have been adjudged due in respect 
of subsequent costs, charges, expenses and 
interest, and the balance, if any, be paid 
to the defendant or other persons en- 
titled to receive the same”, 


In view of Rule 4 of Order 34, Civil 
P. C. the defendant making the applica- 
tion under Rule 5 is bound to pay the 
subsequent costs, charges and expenses 
end interest. It would be seen that R. 4 
does not specifically prescribe that the 
defendant should also deposit ‘Poundage 
fee’ before his application under Rule 5 
is considered. It is the contention of Sri 
Trivikrama Rao, learned counsel for the 
appellant that’ as ‘Poundage fee’ is not 
specifically mentioned in the rule, the ap- 
plication made under Rule 5 has to pe 
considered on merits of the costs, charges, 
expenses and interest mentioned in 

are deposited. The Court cannot insist 
upon payment of ‘Poundage fee’. It is 
only when the sale is held under O, 21 
and an application to set aside that sale 
is made under Rule 90 of Order 21, Civil 
P. C. read with Rule 203 of the Civil 
Rules of Practice that payment of poun- 
dage fee could be insisted upon, Rule 203 
of the Civil Rules of Practice reads as 
follows:— 


"203 (1) If the sale is set aside under 
Order 21. Rule 89 of the Code, the Court, 
may make an order for payment by the 
judgment-debtor of the poundage and 
other costs and interest, if any. not 
covered by the proclamation of sale. 


(2) If the sale is set aside under 
Order 21, Rule 90 of the Code, the Court 
shall determine if and what party is res- 
ponsible therefor, and may order such 
party to pay the costs and expenses of the 
sale and may make an order that any 
other party entitled to have the pro- 
perty sold may have the conduct of the 
sale and may make an order for the 
resale of the property. 

(3) If the sale is set aside under 
Order 21, Rule 91 of the Code the Court 
may make an order for payment: by the 
execution creditor of the poundage and 
other costs of the sale”. 


6. There is no other provision, 
either in the Civil P, C, or under the 
Civil Rules of Practice, which enjoins the 
applicant seeking to set aside the sale 
under Rule 5 of Order 34, Civil P. C, to 
deposit the poundage. This contention 
must be upheld if Poundage fee is not 
covered by the term charges, expenses 
and interest” that occurs in Rule 5 of 
Order 34, Civil P. C. 

7. In Parvathi Ammal v, Govinda- 
sami Pillai, (1915) 2 Mad LW 861 = 
(AIR 1916 Mad 290 (2)) repelling the con- 
tention that the decree-holder is not 
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bound to pay to the purchaser the 
Poundage fee. the learned Judges observ- 
ed that 

‘This argument proceeds on mis- 
conception of the nature of the poundage 
fee. It was pointed out that it is from 
the payment made by him, the Court 
makes a deduction for poundage and pays 
the balance to the decree-holder. ‘Poun- 
dage’ is the fee which is levied in England 
by the Sheriff as remuneration for his 
services. In this country as the officers 
of the Court conducting the sales are 
paid a fixed salary a certain percentage 
of the purchase money, is taken for pur- 
chasing stamps. In effect the fee is a 
charge paid by the decree-holder for the 
services’ he obtains from the Court. In 
England. as well as.in this country, this 
fee is taken out of the sale proceeds. See 
Paragraph 71 in 14 Halsbury’s Laws of 
England”, 

The learned Judges also pointed out 
that the omission to include the word 
‘poundage’ in Rule 157, Clause (2) of the 
Civil Rules of Practice (Old) cannot affect 
the substantive right of suit which the 
purchaser had, 


8. In S. A. Balagurumurthi 
Chettiar v. O. C. Muhammad Ismail, AIR 
1945 Mad 238. Byers, J. held that any 
remuneration paid to a person appointed 
to conduct the sale is exclusive of the 
‘Poundage’ which under Rule 200 of the 
Civil Rules of Practice is one of the ex- 
penses of sale. The fixing- of such re- 
muneration does not therefore excuse 
the payment of ‘poundage fee’. In that 
decision it was also noted that as laid 
down in Rule 200 of the Civil Rules of 
Practice, the amounts deducted or paid 
on account of poundage shall form part 
of the costs and expenses of the sale”. 
Thus though Rule 200 itself is restricted 
in its application to sales held under 
Order 21, if poundage fee forms part of 
costs and expenses of the sale and under 
Rule 5 read with the Rule 4 of Order 34 
all costs and expenses of sale are rex 
quired to be paid. poundage fee also has 
to be deposited, 


9. From the above discussion if 
follows that the poundage which is actual. 
ly an expense of sale held by the Court 
and has its origin in the payment made 
to the sheriff in England and to the Court 
officers here in our country, for render- 
ing service of conducting sales, forms part 
of expenses or costs incurred and must 
be paid by a person who seeks to apply 
under;Rule 5 of Order 34. 

10. The High Court, in exercise of 
its powers conferred by sub-section (1) 
of S. 75 of the A. P., Court-fees and Suits 
Valuation Act. 1956, has also framed the 
process fee rules. Rule 3 thereof pre- 
scribes that in respect of sales, whether 
conducted by the Court or its officers a 
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fee.by way of poundage shall be levied 
on the purchase money for each lot 
separately at the rates mentioned, Rule 3 
in its application is not restricted to sales 
held in execution of decrees other than 
mortgage decrees. This puts a quietus to 
any doubt that could be entertained as re- 
gards payment of poundage in execution 
of mortgage decrees, for, the words used 
therein are ‘In respect of sales’, which 
takes in sales in execution of mortgage 
decrees, money decrees or other decrees. 
In the instant case the decree was made 
and the sale was held after these. rules 
came into force. 

11, In my view the Courts below 
were right in directing the appellant to 
deposit the poundage fee. C, M. S. A. 4 
of 1971, therefore, fails and is accordingly 
dismissed, i 

12. In C. M, S. A. No, 44 of 1971 
the quantum of poundage fee was fixed 
on the basis of the calculation memo filed 
by both parties into Court. As the con- 
tention regarding counter interest has 
been rejected no exception can be taken 
to the amount fixed. As the amount has 
not been deposited, interest on the amount 
directed to be deposited has also to be 
paid. Interest on a sum of Rs, 549-29 P. 
has therefore to be paid till the date of 
deposit. Subject to the above modifica- 
tion C. M. S. A. No. 44 of 1971 is also 
dismissed, The amount as directed above 
shall be deposited within two months 
from the date of receipt of records in 
the lower Court. The parties will bear 
their own costs in these appeals. 

Appeals dismissed, 
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KONDAIAH AND A. V. KRISHNA 
RAO, JJ. 


? The Special Deputy Collector., Land 
Acquisition (Industries) Hyderabad, Peti- 
tioner v. Nawab Turab Yar Jung and 
others, Respondents, 

Civil Mise, Petn. No. 349 of 1972, Dj- 
30-6-1972. 


Index Note:— Limitation Act (1963), 
S. 5 — The expression “sufficient cause” 
in S., 5 cannot be construed liberally 
merely because the defaulting party is 
the Government and every day’s delay 
must be satisfactorily explained — (177 
days’ delay in filing appeal by Govt. held 
was due to negligence). AIR 1972 SC 
749 & AIR 1964 SC 215 & AIR 1962 SC 
361, Rel. on. ~ (Paras 6, 8, 9, 10) 


Cases Referred: Chronological Paras 
AIR 1972 SC 749 = 1972 SCD 271, 
State of West Bengal v. Howrah 
Municipality 8 
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AIR 1964 SC 215 = (1964) 3 SCR 
re Union of India v, 


ran : 9 

AIR 1962 SC 361 = (1962) 2 SCR 
762, Lal v. Rewe Coal 
Fields Ltd. 6 


S. Ramachandra Reddy for Principal 
Government Pleader, for Petitioner; M. L, 
Ramakrishna Rao, for Respondents, 


KONDAIAN, J.:— This application 
under Section 5 of the Indian Limitation 
Act, 1963 by the Special Deputy Collec- 
tor, Hyderabad is to condone the delay of 
177 days in fili the C. C, C. A. Sr 
No. 50292/71 against the judgment of the 
Chief Judge, City Civil Court, Hydera- 
bad in O, P, No. 260/68 enhancing the 
compensation in respect of land com- 
prised in S. No. 616 admeasuring Ac, 9-3], 
Guntas situated at Malkaigiri Taluk East, 
Hyderabad district from Rs, 500/~ per 
acre to Rs, 5/~ per Sq. Yd, 


2. We are not concerned in this 
application with the respective merits of 
the parties relating to the value of the 
property acquired, The short point for 
our decision is whether the petitioner had 
sufficient cause for mot preferring the 
appeal till 8-12-1971. Mr, Ramachandra 
Reddy, the learned counsel appearing on 
behalf of the Principal Government 
Pleader contends that the delay of 177 
days in the filing of the appeal was not 
due to any negligence on the part of the 
petitioner but due to the circumstances 
stated in the affidavit and the additional 
affidavit filed in support of this applica- 
tion. According to the counsel, the delay 
was only bona fide and the same should, 
therefore, be condoned. Sri Ramakrishna 
Rao, the learned counsel for the respond- 
ent (land-owner) resists the -claim of the 
petitioner contending inter alia that the 
affidavit and the additional affidavit filed 
in support of this application do not 
disclose valid and justifiable grounds for 
condoning the delay but, on the other 
hand, they disclose negligence on the part 
of the petitioner in not having preferred 
the appeal in time. and that in any event, 
every day’s delay has not been satis- 
factorily explained to warrant condona- 
tion of the inordinate delay of 177 days 
by this Court, i 

3 From the allegations and 
counter allegations made in the affidavits 
and the counters, we may briefly state 
the relevant dates for the purpose of 
finding out whether the delay was really 
bona fide, and the same was due to suffi- 
cient cause within the meaning of Sec- 
tion 5 of the Limitation Act. The judg- 
ment of the lower Court was pronounced 
on 27-11-1970. Application for certified 
copies of the decree and the judgment 
was filed by the Government Pleader on 
behalf of the petitioner on 9-12-1970. On 
25-1-1971, copy stamps were called for, 


$ 
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.Court for executing the 


- on 11-10-1971. 
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and on 28-1-1971, the requisite copy 
stamps were deposited. The  certi-= 
fied copies of the decree and judg. 
ment were made ready by the lower 
Court as early as 29-3-1971. and they, 
had been received by the office of the 
Government Pleader in the lower Cour? 
on 6-4-1971. Though according to the 
additional affidavit, a telephonie message 
was sent to the office of the petitioner 
asking to take delivery of the certified 
copies, no date is given as to when the 
telephonic message was received. There 
was N, G, O.s strike from 12-4-1971 to 
6-6-1971. A letter sent by the Govern~ 
ment Pleader reached the petitioner on 
-7-1971. He wrote a letter to the Col~ 
lector on 13-9-1971 requesting him to ac- 
cord sanction to prefer an appeal to the 
High Court, On 5-10-1971, the petitionen 
sent a copy of the judgment to the Col- 
lector pressing for an early communica- 
tion in that regard. The Collector ad= 
dressed the Secretary, Board of Revenue 
on 6-10-1971 seeking accord of sanction 
to prefer an appeal, 


4. The claimant had filed E P, 
No. 11/71 in O. P. No, 260/68 in the lower 
decree fon 
Rs. 3,34,901-91 p. on 5-2-1971. Notice 
under Section 82, Civil P, C., was issued 
on 24-6-1971. The Government Pleader 
took time for filing the counter and filed 
it on 21-7-1971. Time for depositing the 
decretal amount was sought for. The 
lower Court accordingly granted three 
weeks’ time for the purpose and adjourn- 
ed the E. P, to 18-8-1971. No amoun? 
was deposited by the said date. Further 
time was granted at the request of the 
Government Pleader till 31-8-1971, and 
the E. P. was adjourned to 10-8-71. As 
the sum was not deposited, the execution 
Court had to pass an order of attachment 
When the bailiff went to 
the office of the Special Deputy Collector 
On 13-1-1972 for attachment, he was in= 
formed that the cheque was being sent 
through the clerk of the office, 


5. The appeal was filed with a 
nominal court-fee of Rs, 5/- on 8-12-1971. 
Certified Copies of the printed judgment 
have been applied for on 10-12-1971 in 
the lower Court. 


6. From the narration of the facts 
stated above, we are not satisfied that 
the petitioner has made out a case for 
eondoning the inordinate delay of 177 
days. It is well settled that every day’s 
delay in the presentation of the appeal 
must be satisfactorily explained, Gajen- 
dragadkar, J., as: he then was in Ramlal 
v, Rewa Coal Fields Ltd.. AIR 1962 SC 
361 (364). has observed as follows:— 

we SGausdeesssees in all cases falling under 
Section 5 what the party has to show is 
why he did not file an appeal on the last 
day of limitation prescribed, That may 
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inevitably mean. that the party will have 
to show sufficient cause not only for not 
filing the appeal on the last day but to 
explain the delay made thereafter day 
by day. In other words, in showing suffi- 
cient cause for condoning the delay the 
party may be called upon to explain for 
the whole of the delay covered by the 
period between the last day prescribed for 

the appeal and the day on which 
the appeal is filed. To hold that the ex-~ 
pression “within such period” means dur~ 
ing such period would, in our opinion, be 
repugnant in the context”. 


7. In the present case, the Jast 
date for filing the appeal is stated to be 
17-6-1971. Admittedly as early as on 
5-2-1971, the execution. petition was filed 
by the claimant. In that E, P., the Gov- 
ernment Pleader in the lower Court was 
served with a notice and he took time 
on 24-6-1971 for filing the counter, From 
the facts it is clear that the petitioner 
Wet aware of the execution proceedings 
and no diligent steps had been taken to 
file the appeal in time. Though the 
N. G. O's strike was from 12-4-1971 to 
6-6-1971. we do not see any valid or 
justifiable ground for the petitioner for 
not obtaining the certified copies of the 
decree and judgment from 6-6-1971 to 
1-7-1971. There was no strike from 29-34 
1971 when copies of the decree and judg~ 
ment were made ready, till 124-1971. 
No explanation has been offered either in 

. the affidavit or in the additional affidavit 
as to why the petitioner could not 
get the certified copies till 1-7-1971. 
We do*not find any ground for the delay 
even thereafter. At every stage, the con- 
cerned officers had delayed the matter 
to such an extent that we have to hold 
thet the delay really was not due to any 

bona fide mistake or for reasons beyond 
their control but it was due to their 
negligence. In matters where public in- 
terests are involved, the concerned autho- 
rities should think that they have a duty 
to see that the papers move swiftly and 
appeals are filed in time; otherwise, the 
rights of the parties would certainly be 
affected, 


8. Mr, Ramachandra Reddy urged 
that public interests should not suffer be~ 
“cause of the negligence of the petitioner 
and the counsel and in such a case, the 
Court should take a lenient view and 
condone the delay. This submission can 
not be accepted. It is well settled by the 
authority of the highest Court of the 
land that the expression “sufficient cause” 
within the meaning of Section 5 of the 
Limitation Act cannot be construed too 
liberally merely because 
default is Government. 

duces Vaidialingam, J. in State of W. 
Howrah Municipality, AIR 1972 S 
749 (755) observed :— 
em, 
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“Mr, D. Mukherji, learned counsel 
for the first respondent, is certainly well- 
founded in his contention that the ex~ 
pression “sufficient cause” cannot be cons 
strued too liberally. merely because the 
party in default is the Government. If 
is no doubt true that whether it is Gov- 
ernment or a private party, the provi- 
sions of law applicable are the same, un= 
Jess the statute itself makes any distinc- 
tion. But. it cannot also be gainsaid 
that the same consideration that will be 
shown by Courts to a private party when 
lhe claims the protection of Sec, 5 of the 
Limitation Act should also be available 
to the State”, 


9. Further it has also been held 
by their Lordships of the Supreme Court 
in Union of India v, Ram Charan, AIR 
1964 SC 215(219) that there is no gues- 
tion of construing: the expression “suffi- 
cient cause” liberally because the party 
in default is the Government. We can- 
not, therefore, make a distinction between 
a private citizen and State in these 
matters, 


: 10. Applying the principle enun- 
ciated by the Supreme Court to the facts 
of the present case, we must hold that 
the inordinate delay of 177 days in filing 
the appeal in the case on hand was not 
only not due to any sufficient cause with- 
in the meaning of Section 5 of the Limi- 
tation Act but due to the negligence and 
laches on the part of the petitioner, the 
Government Pleader in the lower Court 
end the concerned officers to whom the 
matter was referred to obtain the re- 
quisite sanction. We may add that a 
number of cases of this type where the 
appeals by the State have been filed after 
inordinate delay without sufficient cause, 
have been brought to our notice. The 
concerned authorities should think it 
their duty to take proper and sufficient 
interest to protect the interests of the 
State Exchequer. We hope and trust that 
the concerned officers of the State would 
take note of these observations and 
sincerely try to act with diligence and 
promptitude and see that such delays do 
not recur in future resulting in grave and 
irreparable loss to the State. It is high 
time for the State Government to take 
note of such cases and issue immediately 
appropriate instructions to the Land 
Acquisition Officers, the Government 
Pleaders and the concerned officers to 
treat such cases as urgent and file the 
appeals in time. 


11, For all the reasons stated 
above, we are unable to agree with the 
contention of Mr. Ramachandra Reddy. 
pond petition is accordingly dismissed with 
costs, 

Petition dismissed. 


nr 
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AIR 1973 ANDHRA PRADESH 46 
(V 60 C 15) 


RAMACHANDRA RAJU, J. 


Kosuri Koteswara Rao, Petitioner v, 
Kothu Venkataramana Rao, Respondent. 
Civil Revn. Petn, No, 261 of 1971, 
D/- 3-8-1971, against order of Addl. 
Da J.. West Godavari at Eluru D/- 2-1- 
71, 


Index Note:— (A) Transfer of Pro- 
perty Act (1882), Section 56 — Principle 
of marshalling — Applies only to cases 
where there is a common debtor ard not 
to. cases of more than one debtor mort- 
gaging their separate properties jointly 
for contracting debt. (X-Ref:— S. 81). 


Brief Note:— Thus. where A and B 
owning separate properties jointly mort- 
gage their properties to C for contract- 
ing a debt and B subsequently sells his 
properties to D, the mortgagee C, in ex- 
ecution of his mortgage decree, is entitl- 
ed to proceed against any of ¢he items 
of the properties. In such a case S. 56 
cannot apply and D cannot claim that 
the mortgagee C should proceed in the 
first instance against properties belong- 
ing to A. AIR 1930 Mad 178 and AIR 
1962 Ker 106, Relied on. (Paras 7, 10) 
Cases Referred: Chronological Paras 
(1969) 82 Mad LW 201, Pencil v. 

Vajiram Chetti 1L 
AIR 1963 SC 1607 = (1964) 2 SCR 
a Preen Prakash v. Manbir 


Ing 
AIR 1962 Ker 106 = 1961 Ker LJ 
1002, D. C. Johar and Sons Ltd, 


LI 


v. Mathew g 
AIR 1958 Ker 386 = 1957 Ker LJ 

574, A. Raman v, Ithappiri LL 
(1957) 2 Andh WR 385, S. L, N, 


Somayajulu v. N., P. Sidhanthi 3 
AIR 1943 Mad 637 = (1943) 2 Mad 
LJ 45, Veerappa v. Chandra~ 


mouliswara 11 
AIR 1948 Pat 208 = ILR 26 Pat 

97, Sheo Narain v. Deolochan 11 
AIR 1940 Pat 533, Bhekdhari v, 

Baiinath LL 
AIR 1938 Mad 503 = (1938) 1 Mad 


LJ 310, Re Muthammai 11 
AIR 1930 Mad 178 = 1929 Mad WN 
629, Venkayya v. Venkataramayya 8 


Challa Sitaramayya, for Petitioner; 
G. V. Sitarama Rao. for Respondent, 


ORDER :— The short question that 
arises for consideration in this Civil Re- 
vision Petition is whether in the case 
of a mortgage debt which was contract- 


ed by more than one mortgagor who own’ 


the mortgaged properties separately and 
not jointly, can a purchaser of the mort- 
gaged properties from one of the mort: 
gagors claim to be entitled to have the 
mortgage debt satisfied’ in the first inst- 


GP/IP/D710/72/KSB 
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K. K. Rao v, K. V. Rao (R. Raju J.) 


A.L Re 


ance by the sale of property or proper- 
ties not sold to him and belonging to 
other mortgagor, 

2. The facts of the case may be 
stated thus: 

3. -Respondents 2 and 3 herein 
mortgaged six items of properties to the 
first respondent. The second respondent 
was the owner of Items 1, 2 and 3 and 
Ac..0-20 cents in item No, 6. The second 
respondent was declared an insolvent and 
in the sale by Official Receiver the peti- 
tioner herein purchased the items of the 
second respondent mentioned above, Sub“ 
sequently, the first respondent filed a 
suit for recovery of the mortgage debt. 
After final decree was passed, he filed an 
execution petition to sell all the items of 
property. In that execution petition, the 
petitioner herein filed a counter request- 
ing the executing court to sell the mort- 
gaged properties, not sold to him, in the 
first instance and to sell the properties 
purchased by him thereafter when the 
decree amount still remains unsatisfied 
in full. The lower Ea by following 
the decision in S. Somayajulu v. 
N. P. Sidhanthi, (1957) 2 Andh WR 385 
came to the conclusion that the first res- 
pondent can proceed against any of the 
mortgaged properties in the satisfaction 
of his decree and he cannot be directed 
to proceed against the mortgaged proper- 
ties in any particular order and accord- 
ingly refused to give direction as prayed 
for by the petitioner. It is against this 
view taken by the lower Court that this 
revision petition has been filed. 

4. Sri Challa Sitharamaiah, learn- 
ed counsel for the petitioner hag assailed 
the order of the lower Court contending 
that on the basis of the provision made 
in Section 56 of the Transfer of Pro- 
perty Act, the petitioner is entitled . to 
have the mortgage debt satisfied out of 
the mortgaged properties not sold to him 
in the first instance. It is convenient to 
read here Section 56 of the Transfer of 
Property Act which is in the following 
terms :— 

“If the owner of two or more pro- 
perties mortgages them to one person 
and then sells one or more of the pro- 
perties to another person, the buyer is, 

in the absence of a contract to the con- 
ir. entitled to have the mortgage debt 
satisfied out of the property of proper- 
ties not sold to him, so far as the same 
will extend, but not so as to prejudice 
the rights of the mortgagee or persons 
claiming under him or of any other per- 
son who has for consideration acquired 
an interest in any of the properties.” 

5. This section has been substituta 
ed by the Amending Act of 1929 for the 
original section, the scope of which was 
limited to “charges” only. In the origi- 
nal section, the right to the buyer was 
given specifically only “as against the 
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seller.” The words “as against the Seller” 
have been dropped in the present new 
section to show that the right can be 
enforced against the mortgagee also. Sec- 
tion 56 deals with the right of a subse- 
quent purchaser to claim marshalling, It 
is similar to Section 81 whick refers to 
marshalling by a subsequent mertgagee. 
Section 81 applies as between mortsagees 
of the same debtor, the first of whom 
has got several securities and the second 
of whom has but some of those securi- 
ties and advanced loan without -notice 
of the earlier encumbrance. In such a 
case. the latter mortgagee is entitled to 
marshall the securities and to require 
that the earlier mortgagee shall first pro- 
ceed against those securities which have 
not been encumbered in favour of the 
latter. The marshalling as provided 
under Section 56 requires that a mortga- 
gee who has the means of satisfying his 
debt out of several properties shall exer- 
cise his right so as not to prejudice the 
purchaser of one of them. It is the con- 
verse of the contribution which requires 
that if several properties are liable to a 
‘mortgage and the mortgagee has been 
paid out of one, the others shall not 
escape. 

6. A reading of Section 56 would 
show that marshalling cannot be ordered 
so as to prejudice the right of the mort- 
gagee or persons claiming under him. 
But it is not on this ground that the 
marshalling ‘was refused by the lower 
Court. In the lower Court the decree 
holder has not filed any reply to the 
counter filed by the petitioner asking for 
‘marshalling to oppose it by saying that 
in such a case his rights would be pre- 
judiced. Sri Challa Sitharamaiah has 
argued that if at all any prejudice is 
caused by ordering marshalling, it is only 
to the other mortgagor namely the third 
respondent and he did not file any coun- 
ter objecting to the marshalling by the 
petitioner. Under those circumstances, 
Sri Challa Sitharamaiah has urged that 
the lower Court should have ordered mar- 
shalling and not refused it. 

7. But the question is. objection 
or no objection, whether Section 56 ap- 
plies to the facts of this case and mar- 
ghalling prayed for by the petitioner can 
be ordered under that provision. On a 
reading of Section 56 it appears that 
where there is one debtor who mortgaged 
two or more properties, and sells one or 
more of the properties to another per- 
son, the buyer is entitled to have the 
mortgage debt satisfied out of the pro- 
perty or properties not sold to him so 
far as the same will extend. But the 
present case is not a case of one debtor. 
There are two debtors namely respon- 
dents 2 and 3. They mortgaged their 
separate properties and not their joint 
properties, to think that the debtor is 
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one. If more than one person mortgage 
the properties which are owned by them 
jointly even though in that case there 
‘will be more than one debtor, it can be 
said to be a case of a single debtor but 
not in a case like the present one where 
though the mortgage is one, the proper- 
ties mortgaged are owned separately and 
it is only the mortgagors joined toge- 
‘ther to contract the debt by mortgaging 
their separate properties. It does not 
appear that the right of marshalling as 
provided in Section 56 is intended to 
apply to cases where there is more than 
one debtor. The reason seems to be 
obvious. In the case of more than one 
debtor, when the properties of one of the 
‘debtors are ordered to be sold in the first 
instance it will cause prejudice to his 
Tights though he may have a right 
to contribution against the other deb- 
tors. But that would not be. the 
case in the case of a single deb- 
tor where the liability to discharge the 
debt would entirely be on him. It is true 
that in the present case the third res- 
pondent namély the other mortgagor did 
not seem to have raised any objection 


for the prayer made by the petitioner to 
sell the properties purchased by him 
last. But that is besides the point. The 


question is whether Section 56 is intend- 
ed to provide for cases when there is 
more than one debtor. On a plain read- 
ing of the Section. it is clear to me that 
the provision contained in it is intended 
to apply only to cases of a common deb- 
tor, and not to cases of more than one 
debtor ‘mortgaging their separate proper- 
ties jointly for contracting a debt and 
one of the mortgagors selling his pro- 
perties subsequently. The same view 
has been taken in some of the decided 
cases, 


8. In Venkayya v. Venkataram- 
ayya, AIR 1930 Mad 178 the facts are: 
A and B holding separate interests to- 
gether mortgaged their properties to “C”, 
ey subsequently mortgaged his interest 
to “D” who had no notice of the previ- ` 
ous mortgage. “A” sold his interest to 

PY SE? brought a suit upon his mort- 
gage. “D” required the properties sold 
to ae to be first sold and a direction 
Was given accordingly in the decree, The 
question arose whether such a direction 
could be given. The Court held that a 
subsequent mortgagee could not be al- 
lowed to require the properties of any 
but his own debtor to be first sold either 
by way of marshalling under Section 81 
or by way of exercise of discretionary 
power to control execution. sales given 
under Order 34, Rule 4 of the Code of 
Civil Procedure, 

9. In the decision reported in 
D. C. Johar & Sons Ltd. v. Mathew, AIR 
1962 Ker 106 Mathew and Kuruvilla 
mortgaged their separate properties to 
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South Indian Bank Limited. Both were 
equally liable under the mortgage. 
Mathew alone subsequently created a 
second mortgage on his properties in 
favour of Palai Central Bank. The Palai 
Central Bank contended that the South 
Indian Bank Limited should proceed 
against Kuruvalli’s properties in the first 
instance, On this point, the Kerala High 
Court said that this is not a case to which 
Section 81 of the Transfer of Property. 
Act would apply as a right to claim 
mar: i is subject to the condition 
that there must a common debtor. 
Mathew alone is the mortgagor in the 
transaction on which the Palai Central 
Bank has sued and Section 81 cannot 
therefore apply to the case and the Palail 

ntral Bank who took the later mort- 
gage has no special equity to justify the 
prayer thet Kuruvalla’s properties should 
be sold first, 


10. It is true, the above two cases 
have arisen under Section 81 of the 
Transfer of Property Act. But Sec- 
tion 56 and Section 81 are expressed in 
the same terms and the principle in~ 
volved and the object to be achieved are 
the same. It is clear to my mind that 
the principle of marshalling as envisaged 
under Section 56 applies only to cases 
where there is a common debtor. The 
purchaser has no right to require the 
properties of any but his own vendor to 
be first sold, He has no right to ask 
the properties of some other debtor and 
not his own vendor to be sold first, Secs 
tion 56 cannot have application to cases 
of a vendor who requires properties of 
any but his own vendor to be first sold. 
Under these circumstances, I have no 
doubt that the petitioner has no right to 
require the properties of the third res- 
ponder who is not his vendor to be sold 

st. 


11, Sri Challa Sitharamaiah has 
placed reliance on a number of decisions 
which have no relevancy to the facts ob- 
taining here. He has relied on Veerappa 
v. Chandramouliswara, AIR 1943 Mad 
637; Sheo Narain v, Deolochan, AIR 
1948 Pat 208; Re Muthammal, AIR 1938 
Mad 503; A. Raman v, Ithappiri, AIR 1958 
Ker 386 and Bhekdhari v, Baijnath, AIR 
1940 Pat 533. He has also placed reliance 
on the decision in Pencil v., Vajiram 
Chetti, (1969) 82 Mad LW 201 and Bra- 
ham Prakash v. Manbir Singh, AIR 1963 
SC 1607. These two last cases are cases 
of Marshalling by subsequent purchaser. 
But there the debtor was a common deb- 
tor and the properties required to be sold 
first belonged to the vendor of the sub< 
sequent purchaser seeking marshalling. 
Sri Challa Sitharamaiah has not been 
able to bring to my notice any case where 
there was more than one debtor and the 
purchaser from one debtor was allowed 


K. K. Rao v, Dist. R.. Assurances & Collector (FB) 
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to require the properties of the other 
debtor to be sold frst, 

12. In the result, there are no 
merits in the Civil Revision Petition and 
accordingly it is dismissed with costs, 

Revision dismissed, 
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FULL BENCH 
GOPAL RAO EKBOTE, C. J., A. V. KRT« - 
SHNA RAO AND MADHAVA RAO, JJ, 

Kottu Kanna Rao, Petitioner v, The 
District Registrar of Assurances and Cole 
lector, Respondent, 

Case Referred No. 73 of 11970. D/= 
3-7-1972. 

Index Note :— (A) Stamp Act (1899) 
(As amended in Andhra Pradesh), Art, 20 
of Sch. I-A — Sale deed embodying the 
sale of a cinema house together with the 
machinery thereof but not including any 
interest in the site is a simple convey- 
ance coming within the ambit of this 
Article, (Paras 8 & 16) 
_ Index Note:—= (B) Municipalities — 
Andhra Pradesh Municipalities Act (1965), 
Section 120 — The sale of a cinema house 
together with the machinery thereof is a 
sale of immovable property and there- 
fore subject to a surcharge under this 
section, (Para 19) 

_,, The 3rd Governmen? Pleader on bes 
half of Respondent, 

EKBOTE, C. J.:.— The document mark- 
ed P-2 executed in 1968 was presented for 
registration before the Sub~Registrar, 

varam on 7-3-1968 by the ex 
ecutants. The document calls itself a 
sale deed. It is drawn up on stamp 
papers of the value of Rs, 6,525, The 
Sub-Registrar, Bhimavaram, before whom 
this document was presented for regis- 
tration entertained a doubt about the ex+ 
act stamp duty payable on the docu- 
ment. He therefore made a reference 
to the District Registrar of Assurances, 
Eluru. The District Registrar held the 
said document to be a sale for conside« 
ration of Rs. 1,44,444.44 chargeable with 
a stamp duty of Rs. 6,525 under Art 20 
of Schedule 1-A of the Indian Stamp 
Act. He was also of the opinion that a 
transfer duty of Rs, 7,222-20 is payable 
under Section 120 of the Andhra Pras 
desh Municipalities Act, 1965, 

2 -As the document was insuffi- 
ciently stamped it was impounded by the 
Sub-Registrar and the District Registrar, 
Eluru, as Collector levied deficit stamp 
duty of Rs, 7,199.70 and a penalty of 
Rs. 50-30. 

3. Agprieved by that order Kottu 
Kanna Rao. the purchaser, preferred a 
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revision petition to the Board of Reve- 
nue under Section 56 (1) of the Indian 
Stamp Act. 1899. 

4, The Board of Revenue acting 
as the Chief Controlling Revenue Au- 
thority has made this reference under 
Section 57. The following question, is 
posed in the reference: 

“Whether the document No, P-2 of 
11968 pending registration before the Sub- 
- Registrar’s Office, Bhimavaram is one 
of cinema hall and machinery charge- 
able ara surcharge -under Section 120 
of the A, P. Municipalities Act, 1965 in 
addition to stamp duty payable under 
Article 20 of schedule I-A, of the Indian 
Stamp Act, 1899 even though it does 
not involve the transfer of any right or 
interest in the land. 


or 

Whether the document is a simple 
conveyance chargeable with a stamp duty 
under Article 20 of Schedule I-A. of 
Indian Stamp Act, 1899.” 


5. Before we deal with the said 
question a few more facts must be men- 
tioned. The document purports to sell a 
cinema hall together with machinery for 
a sum of Rs, 1,44,444.44. The site on 

which the said cinema hall is construct- 
ed and the machinery fixed belongs to a 
third person. It was obtained on lease 
and the cinema theatre was constructed 
thereon and the machinery was also fix- 
ed. The sale deed merely sells the super- 
structure embodied in site as well as 
the machinery fixed therein for the sum 
mentioned above, The construction on the 
site is stated to be Rs, 62,000 and the 
value of the machinery to be Rupees 
82,444.44. Apart from selling outright 
the cinema hall as well as the machi- 
mery relating thereto the sale deed con- 
tains what is stated below. 

6. The original sale deed is in 
Telugu, The following is the translation 
of the relevant passage given to us by 
the learned Government Pleader, as all 
of us thought that the translation of the 
said passage which appeared in the paper 
book is not correct, 

“We shall see that the rent chit Ex- 
ecuted jointly by the said Sri Tenneti 
Krishna Murthy Garu, the Owner of the 
site on which the theatre was construct- 
ed, and you for a period of 25. years is 
also registered and delivered.” 


7. At one stage the reference 
order states that the point for considera= 
tionis “whether the transfer of lease which 
the purchasers of the cinema hall and 
machinery have to obtain from persons 
other than the executants is only a conse- 
quential action of the main transaction 
of sale of machinery and cinema hall 
in which case the transfer duty under 
Section 120 of the A, P, Municipalities 
Act, 1965 has also to be levied in addi- 
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tion to the duty under Article 20 of 
Schedule I-A, of the Stamp Act”, 


8. But it would immediately be 
seen that the question actually referred 
for our determination does not contain 
anything in reference to the site on which 
the theatre was constructed. In order 
to get it out of way however we would 
dispose it of. Admittedly the site does 
mot belong to the executants of the sale 
deed. It belongs to a third person, That 
third person is not a party to the sale 
deed. He has not sold the land to the 
purchaser. The vendor also does not 
purport to sell the lease hold rights, if 
any, which he has. He has merely agreed 
to exercise his good offices or influ~ 
ence to see that the lease deed which 
the purchaser has already got executed 
from. the owner of the site is registered. 
That is neither an agreement to sel] nor 
a conveyance, That portion of the docu- 
ment therefore need not confuse the two 
material questions, which arise for our 
consideration, in order to appropriately 
answer the question posed. The said 
extract of the sale deed is neither a con- 
sequential action nor has it any bearing 
upon the sale of the superstructure to- 
gether with the machinery, Even if it had 
not been incorporated in the sale deed. the 
vendor was free to exercise his good 
offices or even influence on the owner 
of the site to get the document of lease 
deed. which he has already executed, 
registered. Mere addition of any such 
thing in the sale deed does not alter the 
real character of the document. 


9. After having got out of way 
the question relating to the site we have 
to consider the nature of the document 
firstly for the purpose of stamp duty and 
secondly for the purpose of surcharge. 
Now no one doubted at a stage that 
the document is a sale d purporting 
to sell the cinema theatre along with 
the machinery embodied in it. It was 
therefore a sale of immovable property, 


10. Section 2 (10) of the Indian 
Stamp Act defines the term “Conveyance” 
to include “a conveyance on sale and 
every instrument by which property, 
whether moveable or immovable, is 
transferred inter vivos and which is not 
otherwise specially provided for by sche~ 
dule I.” Even a casual reading of the 
said definition would disclose that a con- 
veyance on sale is included within the 
definition of ‘conveyance’, In order to 
reassure ourselves of the said conclusion 
it is useful, perhaps, to examine whether 
the sale deed is otherwise specially pro- 
vided for in the schedule I of the Indian 
Stamp Act. After going through all the 
articles of schedule I it became clear that 
there is no specific article for sale deed 
or in other words, a conveyance on sale. 

exclusion mentioned in the latter 
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part of the definition of 
therefore gets eliminated 

ii. Art. 20 of the Schedule I-A 
substituted by the Stamp (Andhra Pra- 
desh Amendment) Act states as to what 
stamp duty is payable on conveyance. It 
’ reads :— , 

“20. Conveyance (as defined by Sec- 
tion 2 (10)) not being a transfer charged 
or exempted under No, 53— 


Where the amount or 
value of the conside- 
mation for such convey- 


conveyance 


tl 


ance as set forth therein One rupee, 
does not exceed Rs. 50; fifty naye 
palse. 

Where it exceeds Rs. 50, 
but does not exceed Rs. 100 Three 
rupees. 

Where it exceeds Rs, 100 
but does not exceed Rs, 2003 _ Six 
rupees. 

and for every Rs. 500 or 

part thereof in excess of 
Rs. 1,000 Fifteen 

rupees,” 


12. We are not concerned with the 
exemption provided therein as nothing 
turns upon the said exemption in the 
present case. 

13. What is clear from the said 
article is that conveyance as defined in 
Section 2 (10) of the Indian Stamp Act 
is to be charged at Rs. 15/- for every 
Rs. 500 or part thereof in excess of Rs. 
1,000/-. Since the conveyance on sale in 
the present case comes within the des- 
cription of that kind of document, the 
stamp duty on the conveyance on sale 
has to be paid in accordance with that 
provision, That the stamp duty is paid 
accordingly does mot seem to be in dis- 
pute. It does not therefore present any 
difficulty in concluding that the stamp 
duty paid upon the sale deed, in other 
words, conveyance on sale in the pre- 
sent case satisfies the requirement of 
Art. 20 

14, But before we finally hold 
that way, one has to see whether the 
conveyance on sale is not a transfer 
charged or exempted under Art. 53. That 
will further re-assure our conclusion, be~ 
cause Art. 20 makes a reference to that. 


15. Art. 53 of the same schedule 
relates to transfers, whether with or with- 
out consideration. of debentures or of 
any interest secured by a bond, mortgage 
deed or policy of insurance or of any 
property under the Administrator Gene- 
rals Act or of any trust property from 
one trustee to another. Obviously P-2 
of 1968 document does not come within 
the description of any one of the docu- 
ments mentioned in Art, 53, 


16. Thus, looked at positively from 
‘ the point of view of the definition of 
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conveyance given in Section 2 (10). or 
from the negative point of view mention- 
ed in Art. 20, the present document is 
not specially provided for in Schedule I. 
Nor do we find that the present docu- 
ment comes within any of the categories 
mentioned in Art. 53 of Schedule I-A 
of the Act. Our concluded opinion there- 
fore is that P-2 of 1968 is a simple con- 
veyance on sale coming plainly within 
the ambit of the definition of conveyance 
given in Section 2 (10) attracting the 
stamp duty payable as stated in Art. 20 
of Sch. I-A of the Indian Stamp Act. 

17. The next question for our con- 
sideration is whether Section 120 of the 
Andhra Pradesh Municipalities Act, 1965 
is attracted in the present case. Sec- 
tion 120 in so far as it is relevant reads: 

"120. Method of assessment of duty 
on transfers of property:—~ The duty on 
transfers of property shall be levied— 
_ (a) In the form of a surcharge on the 
duty imposed by the Indian Stamp Act, 
1899 (Central Act 2 of 1899). for the time 
being in the state, on every instrument 
of the description specified below, in res- 
pect of the whole or part of the immov- 
able. property, as the case may be, situat- 
e the limits of a municipality, 
an 

(b) at such rate as may be fixed by 
the Government, not exceeding five per- 
centum on the amount specified below 
against such instrument:— 


Description of Amount on which 
instrument, duty shall be 
levied. 


The amount or 
value of the con- 
sideration for the 
sale. as set forth in 
the instrument.” 

18. What all is required in order 
%o attract Section 120 is that the instru- 
ment must be of the description specified 
in the said Section. The very first speci- 
fication is made in relation to a gale of 
immovable property. No one can be in 
doubt that P-2 of 1968 effectuates a sale 
of immovable property. The document 
in question therefore falls squarely with- 
in the ambit of Section 120. A duty on 
such transfers of property in the form 
of a surcharge on the duty imposed by 
the Indian Stamp Act has to be levied 
at the rate determined by the Govern- 
ment in that behalf. 

19. The question of applicability of 
Section 120 of the Andhra Pradesh Muni- 
cipalities Act, 1965 to the present transac- 
tion does not depend upon whether the 
site on which the theatre and the machi- 
nery ate located. is sold or leased out to 
the purchaser or not. We have already 
noticed that the vendors. who are the 
owners of the cinema theatre and the 
machinery, sold that immovable property 


i) Sale’ of immove 
able property. 
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alone to the purchaser. The sale deed in 
question therefore is t of immovable 
property of the description mentioned in 
Section 120 of the Andhra Pradesh Muni- 
cipalities Act, 1965. It would therefore, 
be subject to surcharge under S. 120 
apart from the stamp duty already paid 
under Art. 20 of Sch. I-A of the Indian 
Stamp Act. The contention of the peti- 
tioner before the board of Revenue that 
“the transaction is really a simple 
sale of machinery and structure on the 
lease hold land and should be taxed only 
under Art. 20 of Sch. I-A of the Indian 
Stamp Act and that the levy of sur- 
charge under the Andhra Pradesh Muni- 
cipalities Act is illegal” seems to 
ms to be devoid of any substance. 
When once he admits that the sale 
deed in question is a conveyance on 
sale coming within the purview of Arti- 
cle 20 of Sch, I-A of the Indian Stamp 
Act, then the stamp duty mentioned 
therein has to be paid. Why Sec. 120 
because of that is not attracted surpasses 
our comprehension. The two things are 
entirely different and mutually exclu- 
sive. For the purpose of stamp duty 
Art. 20 and the relevant entries of the 
Indian Stamp Act have to be seen. For 
the purpose of surcharge it is Sec, 120 
of the Andhra Pradesh Municipalities 
Act, 1965 which has to be looked into. 
The two need not be unnecessarily con- 
fused. The petitioner does not seem to 
have any reason to contend that the levy 
of surcharge under Section 120 of the 
Andhra Pradesh Municipalities Act, 1965 
is illegal. We are therefore satisfied that 
the purchaser, who submitted the docu- 
ment for registration, has to pay, in addi- 
tion to the stamp duty under Art, 20 
of Sch. I-A of the Indian Stamp Act, 
ence under Section 120 as stated 
above, 


20. Before we part with this case 
we would like to mention that the ques- 
tion referred to us in the alternative 
form is not appropriately posed. The 
first part of the question referred con- 
tains its own answer within it. Since 
the document, P-2 of 1968, is a sale deed 
of cinema hall and machinery. which 
in the nature of things is an immovable 
property, it is chargeable with a sur- 
charge under Section 120 of the Andhra 
Pradesh Municipalities Act, 1965 in addi- 
tion to stamp duty payable under Arti- 
cle 20 of Schedule I-A. We have already 
stated that such a stamp duty and sur- 
charge are leviable even though the docu- 


. ment does not involve the transfer of any. 


‘right or interest in the land. 


o RBL In that view of the matter 
this alternative question .does not arise, 
The alternative question posed is: 


“Whether the document is a simple 
conveyance chargeable with stamp duty. 
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under Art. 20 of Sch, I-A of Indian Stamp 
Act, 1899”. 

22. That it is a document coming. 
within the purview of Art. 20 seems to be 
at every stage a common ground. That 
does not however necessarily mean that 
because the document comes under Arti- . 
cle 20 it cannot in any case come within 
the purview of Section 120 of the Andhra 
Pradesh Municipalities Act, 1965. As 
stated above, the two things have to be 
separately considered and not mixed up. 
The alternative question in our view 
could not have arisen in this case at all. 
In any case it is a part of the first ques- 
tion. Since we have already decided 
that question in the affirmative it is not 
necessary further to dilate upon the said 
alternative question. We therefore, 
answer the reference by holding that the 
document in question is chargeable with 
a stamp duty under Art. 20 of Sch, I-A 
of the Indian Stamp Act and is also liable 
for surcharge under Section 120 of the 
Andhra Pradesh Municipalities Act. 1965. 
Government Pleader’s fee Rs. 100/-. 

Order accordingly. 


AIR 1973 ANDHRA PRADESH 51 
(V 60 C 17) 
SAMBASIVA RAO, J. 
Teju Singh, Appellant v. Shanta 
Devi, Respondent. 
. C. C. Appeal No. 124 of 1970, D/- 
27-6-1972, against decree of Chief J. 
C. C. Court. Hyderabad, D/- 24-12-1970. 


Index Note:— (A) Trade and Mer- 
chandise Marks Act (1958), S. 105 (c) — 
Jurisdiction of District Court to entertain 
passing off action, 

Brief Note:— (A) Where in a suit 
the gravamen of the plaintiff's charge is 
that the defendant has been trying to 
pass off his electric dry cleaning services 
as those of the plaintiff, the suit brought 
by the Plaintiff is clearly a passing off 
action and a District Court is competent to 
entertain such a suit. The fact that the 
plaintiffs trade name has not been re~ 
gistered is not material for such an 
action, (Para 7) 

Index Note:— (B) Trade and Mar- 
chandise Marks Act (1958), Sections 2 (g), 
27 (2) — Services like washing clothes or 
dry cleaning them if come within the 
expression “goods”, 

Brief Note:— (B) The definition of 
goods in Section 2 (g) refers to any arti- 
cles as subject of trade. Anything which 
is subject of trade or manufacture is 
“goods” within the meaning of the Act. 
Since the services like washing elothes 
or dry cleaning them are subjects of 
trade, they clearly come within the am- 
A passing 
off action or for that matter any action 
for infringement of a registered trade 
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mark also, is not limited only to trade 
in goods but can be extended to trades 
or business dealing with services, 

(Para 8) 

Index Note:— (C) Trade and Mer- 
ehandise Marks Act (1958), Section 27 (2) 
. — Nature of a passing off action — Onus 
of proof on plaintif — (X-Ref:— Evi- 
dence Act (1872), Ss, 101-104), 

Brief Note:— (C) If the defendant’s 
trade mark is identical with or deceptive- 
ly similar to the plaintiff’s trade mark, 
then there is an attempt at passing off 
foods as the goods of another person. 
Proof of actual deceipt or confusion is 
not obviously required and it will be 
sufficient for the plaintiff to succeed if 
he succeeds in proving the likelihood of 
deceipt and confusion. (Paras 9, 18) 


If the trade mark used by the defen- 
dant is identical with or deceptively 
similar to the name or initials of a per- 
son carrying on business in connection 
with the goods of the same description, 
then it becomes false trade description. 
The identity or deceptive similarity may 
occur either in seeking or hearing. It 
need not necessarily be a visual im- 
pression as to identity or deceptive simi-« 
larity. If to the hearing of a customer 
an impression of identity or deceptive 
similarity is created, it should logically 
follow that there is an attempted pass- 
ing off. Therefore, it cannot be said that 
unless the identity or deceptive simila~ 
rity strikes the eye of the customer, there 
is no attempted passing off, (Para 10) 


By mere addition of one word here 
or deletion of another word from there 
would not really alter the situation. If 
on a broad comparison of the totality of 
the names or marks it is found out that 
the similarity is likely to cause decep- 
tion or’ confusion in the minds of per- 
sons accustomed to the particular goods 
then it is an attempt at passing off, Case 
law discussed, (Para 19) 


Where in a passing off action it has 
been established that the plaintiffs shop 
had been opened much earlier than the 
defendant’s shop, that there are no other 
shops in’ the locality which use trade 
names similar to those of the plaintiff 
and the defendant and that there is defi- 
nite scope for confusion of the defen- 
dants shop with that of the plaintiffs 
shop which had been started much ear- 
lier the Court is. fully justified in issuing 
the necessary injunction against the de= 
fendant, (Para 31) 
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290, C, Krishna Chettiar v, Am= 


bal and Co. 15 
AIR 1970 SC 1649 = (1970) 2 SCR 

222, Ruston and Hornby Ltd, v, 

Z. Engineering Co. 1? 
AIR 1970 SC 2062 = (1970) 2 SCR 

213, Roche and Co. v a 

Manners and Co. 19 
AIR 1965 SC 980 = (1965) 1 SCR 

737, Durga Dutt Sharma v, N. P. 

Laboratories 4 
AIR 1955 SC 558 = (1955) 2 SCR 

252, Registrar, Trade Marks v, 

Ashok Chandra Rakhit Ltd, 13 
AIR 1940 PC 86 = 67 Ind App 212, 

T. B. and Sons v, Prayag Nariin 12 

B. P. Jeevan Reddy and M. Rama- 
mohana Rao. a Appellant; B. Vi. Sub- 
barayudu and N. Vasudevarao. for Res- 
pondent. 

JUDGMENT :— This is an appeal by 
unsuccessful sole defendant in an action 
brought for injunction restraining him 
from using or exhibiting himself or 
through his servants or agents the trade 
name of business used by the respon~ 
dent or any device resembling it and also 
to recover a sum of Rs. 400/~ by way of 
damages and some other incidental re- 
liefs. The respondent-plaintiff was suc~ 
cessful only to the extent of securing an 
injunction at the hands of the lower 
Court. But his relief for damages fail- 
ed. There are, however, no cross-objec« 
tions brought by the respondent, 


2. The plaintiff ag well as the 
defendant are electric dry cleaners of 
clothes. The former had been trading 
under the name and style of “one day 
Electric Dry Cleaners” on the station 
road, Kachiguda. The latter started his 
trade a few yards away from the plain- 
tiffs place of business on the same road 
under the name and style of “Only one 
day Electric. Dry Cleaners”, Hence the 
present action. 

; The plaintiff alleges that she 
had been doing her business in the 
same premises eversince 1965 exclusive- 
ly and openly using the name “One day 
Electric Dry Cleaners”. By virtue of 
long user and reliable service, her busi- 
ness had gathered wide publicity and 
become popular among the public. Re- 
cently she came to know that the defen- 
dant also had been using practically the 
same name excepting refixing it by the 
word “Only”. It is nothing but a colour- 
able adoption of the plaintiff’s trade name 
which is likely to cause confusion in the 
minds of the customers. The name has 
been adapted only to harass and cause 
loss to the plaintiff. The customers mis- 
takenly believing it to be the plaintiff's 
place of business, have been patronis- 
ing the defendant’s business. The plain- 
tiff will consequently suffer loss in her 
trade and her goodwill also will be ad~ 
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versely affected. The sign boards and 
the stationery used by the defendant for 
his business are similar to the design, 
decoration, sign and symbol etc., used by 
the plaintiff also in her trade. Such ad- 
aptation is patently calculated to cause 
confusion and deception in the trade. It 
fis, therefore, just and necessary that the 
defendant be restrained by perpetual in- 
junction from infringing the plaintiffs 
trade name of business, 

4, The defendant resists the suit 
by saying that he had been doing his 
business at Nallakunta since July, 1969 
under the same trade name and the plain- 
tiff and her husband were quite aware 
of it. The shop at the station-road, 
Kachiguda is-only another branch of his 
business. It is incorrect to say that the 
trade name of the defendant is the same 
or similar to that of the plaintiff or con« 
veys the same idea. His family trade 
is clothes washing business and he and 
his brothers had been carrying on laun- 
dry business for more than 16 years. 
Under the name and style “Shotha Laun- 
dry”. When he wanted to do electric 
dry cleaning of clothes, be chose the 
mame of “Only one day Electric Dry 
Cleaners”, The Trade name chosen by 


the defendant is not similar to that of . 


the plaintiff either in design, decoration 
or in sign, symbol etc. It is not true 
. that the plaintiff has established any re- 
putation in the business, nor is it true 
that any reduction in the plaintiffs busi- 
mess, if any, could be attributed to the 
adaptation by the defendant of the trade 
name. The plaintiff’s trade name is not 
registered and therefore she has no right 
oe any accounts or profits by the defen- 
ant, 

5. The parties went to trial on 
six issues. On issues 1 and 3 the Court 
below held that there is resemblance in 
the name of the business of the plaintiff 
and that of the defendant and there is 
colourable imitation of the trade name 
of the plaintiff by the defendant. al- 
though there is difference in design, de- 
coration, get up shape and size. On issue 
No. 4 it is concluded that there is no 
evidence to show as to whether any loss 
was caused to the plaintiff and there- 
fore. she is not entitled to claim any 
damages. The finding on issue No, 2 is 
that the plaintiff was not aware in July 
1969 about the opening of the defen- 
dant’s shop at Nallakunta. Since no 
arguments were addressed on the point 
whether the suit was not maintainable 
which is covered by issue No, 6. the issue 
was found in favour of the plaintiff and 
consequently permanent injunction from 
doing service under the trade name of 
business “Only One Day Electric Dry 
Cleaners” was issued and the defendant 
was directed to deliver up all bill books, 
paper bags, letter papers and sign boards 
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printed with the said trade name of busi-+ 
ness in his power or possession. In other 
respects the suit was dismissed, The par- 
ties were directed io bear their own 
costs, 

6. Sri Jeevan Reddy, Iearned coun- 
sel for the defendant-appellant puts for- 
ward the following five arguments in 
support of the appeal, 

(1) The suit was filed in the District 
Court which has no jurisdiction: 

(2) A passing off action like this does 
not lie in regard to services. Its scopa 
is only in regard to goods, 

(3) The plaintiff has not been suc- 
cessful in establishing that her business 
had _acquired reputation and that the 
public had come +o associate her trade 
name with “One Day Electric Dry Cleas 
mers”; 


(4) The words “One Day” is of coms 
mon usages and has no distinctive feature 
about it. So much so, the words cannot 
become a trade name of mark. They 
are merely descriptive of the nature of 
services rendered by the business; and 


(5) In any case the plaintiff has fail- 
ed to establish that the public had been 
deceived by the similarity in the names 
and consequently loss or damages had 
been caused ta her. 

7% This is not an action for in« 
fringement of a registered mark, for the 
simple reason that the plaintiff’s trade 
mark or name had not been registered 
by the time the suit was filed. The suit 
brought by the plaintiff is only a pass- 
ing off action. Section 27 of the Trade 
and Merchandise Marks Act, 1958 (here« 
inafter referred to as the Act), while 
precluding actions for infringement of 
unregistered trade marks, declares in 
sub-section (2) that nothing in the Act 
shall be deemed to affect rights of action 
against any person for passing off goods 
as the goods of another person or the 
remedies in respect thereof. It is mani- 
fest that the present action belongs to 
the category of passing off actions, for 
the gravamen of the plaintifi’s charge is 
that the defendant has been trying to 
pass off his electric dry cleaning services 
as those of the plaintiff. Section 105 of 
the Act provides that suits for infringe- 
ment ete., shall not be instituted in any 
courts Inferior to Dist, Courts, having 
jurisdiction to try the suit. Clauses (a) 
and, (b) of the section relate to actions for 
infringement of rights relating to regis- 
tered trade marks, while clause (c) re« 
lates to passing off action whether the 
trade mark has n registered or un- 
registered. The present suit clearly comes 
within the purview of clause (c) of Sec- 
tion 105. Consequently it has to be in- 
stituted in a court which is not inferior 
to a District Court having jurisdiction to 
try the suit. Since the present action 
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has been brought in a District Court, it 
follows that it has been instituted in a 
Court of competent jurisdiction. The 
first argument put forward by the de- 
fendant is thus without any substance. 


8. Then coming to the contention 
that a passing off action or for that 
matter any action for infringement of a 
registered trade mark also, is limited 
only to trade in goods and cannot be ex- 
tended to trades or business dealing with 
services. Electricity dry cleaning is only 
a service and does not produce any arti- 
cles or goods. While pressing this fea- 
ture. learned counsel refers to S. 27 (2) 
of the Act and emphasises on the words 
“action against any person for passing 
off goods of another person” and main~ 
tains that only when goods are attempt- 
ed to be passed off actions are contem- 
Plated and not otherwise. I am afraid 
that this is a fallacious argument and 
overlooks the wide meaning given to the 
expression “goods” under Section 2 (g) 
of the Act. That word is defined as to 
mean anything which is the subject of 
trade or manufacture. 

It will be very significant to note 


that the definition now here refers to any 
articles as subject of trade. Anything 


which is subject of trade or manufacture ° 


is “goods” within the meaning of the 
Act. Since the services like washing 
clothes or dry cleaning them are subjects 
of trade, they clearly come within the 
ambit of the expression “goods”. In 
fact it cannot be otherwise. “An action 
for infringement of a trade mark or for 
passing off cannot be limited only to arti- 
cles, for trade and business can be and 
in fact deal in services also. The act 
shows that it takes within its ambit all 
marks relating to trade and merchandise. 
The object of the Act is to prevent use 
of fraudulent marks on merchandise. 
Therefore, clearly the amplitude of the 
Act is wide enough to include services 
also and that is clearly . brought into 
focus by the definition of the word 
“goods”, Therefore, the contention that 
there cannot be any action in regard to 
services should fail. 


9. Before I take up the other 
points for consideration, it would be use- 
ful to consider the nature of a passing off 
ection and what a plaintiff is required 
to prove before he succeeds. Sec, 27 (2) 
of the Act broadly indicates the nature 
of such an action. According to it, it is 
an action against any person for passing 
off goods as the goods of another per- 
son or the remedies in respect thereof. 
Clause (c) of Section 105 further ampli- 
fies this aspect. It says that passing off 
arises out of the use by the defendant of 
any trade mark which is identical with 
or deceptively similar to the plaintiffs 
trade mark, whether registered or un- 
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registered. Reading the two provisions 
together it is evident that if the defen- 
dant’s trade mark is identical with or 
deceptively similar to the plaintiff's trade 
mark, then there is an attempt at pass- 
ing off.goods as the goods of another 
person. I have already stated that goods 
includes services. The crucial words in 
these provisions that are to be under- 
stood are “identical,” “deceptively simi- 
lar” and “trade mark”, 

The meaning of the expression ‘iden~ 
tical” is clear and needs no definition, It 
means that one trade mark is the same 
or exactly similar as the other. trade 
mark, The words “deceptively similar’ 
are defined in Section 2 (d). That defini- 
tion says that a mark shall be deemed 
to be deceptively similar to another mark 
if it so nearly resembles that other mark 
as to be likely to deceive or cause con- 
fusion. It would be sufficient for the 
plaintiff to show that the deféendant’s 
mark has near resemblance to his mark 
and is likely to deceive or cause confu- 
sion in the mind of the customer, It 
follows that it is not. necessary to estab- 

h actual deceit or confusion. True, 
if actual deceipt or confusion is estab- 
lished, it would reinforce end strengthen 
the case, of the plaintiff. For the likeli- . 
hood of deceit or confusion would be 
demonstrated by actual occurrence of; 
deceit and confusion. At the same time; | 
proof of actual deceit or confusion is 
not obviously required and it would be 
sufficient for the plaintiff to succeed if 
he succeeds in proving the likelihood o 
deceit and confusion, 


10. The expression “trade mark” 
is defined in Section 2 (v) and means in 
relation to Chapter X, other than Sec- 
tion 81. a registered trade mark and in 
relation to the other provisions of the 
Act a mark used for the purpose of in- 
dicating the connection in the course of 
trade between the goods and some per- 
son having the right as proprietor to use 
the mark. So, a trade mark is an indi- 
cation of the connection in the course of 
trade between the goods and the person 
having the right either as proprietor or 
as registered user to use the mark. If 
some other person uses an identical or 
deceptively similar mark for his trade, 
it would lead to the conclusion that he 
is trying to pass off his goods as the 
goods of that person who has a right to 
use the trade mark. There are one or 
two other definitions which may be use- 
ful in understanding the scope of a pass- 
ing off action and may consequently be 
noticed here. One such definition is that 
of the expression “false trade descrip- 
tion” contained in clause (b) of Sec. 2. 

For the present purpose, sub-clause 
(v). (b) alone is pertinent; It says that 
false trade description also means any 
false name or initials of a person ap- 
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plied to goods in such manner as if such 
name or initials were a trade description 
in any case where the name or initials 
is or are identica] with or deceptively 
similar to the name or initials of a per- 
son carrying on business in connection 


. with goods of the same description and 


who has not authorised the use of such 
name or initials. Thus if the trade mark 
used by the defendant is identical with 
or deceptively similar to the name or 
initials of a person carrying on business 
in connection with the goods of the same 
description, then it becomes false trade 
identity or deceptive 
similarity may occur either in seeking 
or hearing. It need not necessarily be 
a visual impression as to identity or de- 


ceptive similarity. If to the hearing of a. 


customer an impression of identity or 
deceptive similarity is created, it should 
logically follow that there is an attempt- 
ed passing off. Therefore. it cannot be 
said that unless the identity or deceptive 
similarity strikes the eye of the custo- 
mer, there is no attempted passing off. 


1i. Now an examination of a few 
relevant rulings may help in further 
clarification of the scope of a passing off 
action and the proof that is required 
therein. 


i 12. The decision of the Judicial 
Committee is T. B. and Sons v. Prayag 
Narain, AIR 1940 PC 86 may be noticed 
first. While observing that English deci- 
sions can be applied to Indian cases only 
with care and circumspection Viscount 
Maugham who spoke for the committee 
observed that the test of comparison of 
the marks side by side is not a sound 
one. since a purchaser will seldom have 
the two marks actually before him when 
he makes his purchase; the marks with 
many differences may yet have an ele- 
ment of similarity which will cause de- 
ception, more especially if the goods are 
in practice asked for by a name which 
denotes the mark or the device on it. 
The vital element in a case of this nature 
is the probability of deception, which 
may depend on a number of matters as 
well as the question of similarity of the 
marks or of the get up, Whether there 
is such similarity or not is a question of 
fact to be decided on the evidence ad- 
duced. 


13. The Supreme Court in Regis- 
trar, Trade Marks v. Ashoke 
Rakhit Ltd., AIR 1955 SC 558 observed 
that where the proprietor has acquired 
any right by long user of those parts or 
matters in connection with goods manu- 
factured or sold by him or otherwise in 
relation to his trade. he may. on proof 
of the necessary facts, prevent an in- 
fringement of his rights by a passing off 
action or a prosecution under the Indian 
Penal Code. 
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14. In Durga Dutt Sharma v. N, P. 
Laboratories, AIR 1965 SC 980, the 
Supreme Court pointed out the difference 
between an action for passing off and an 
action for infringement of a trade mark. 
It was pointed out that an action for 
passing off is a common law remedy þe- 
ing in substance an action for deceit, that 
is, a passing off by a person of his own 
goods as those of another. But that is 
not the gist of an action for infringement. 
The action for infringement is a statutory 
remedy conferred on the registered pro- 
prietor of a registered trade mark for the 
vindication of “the exclusive right to the 
use of the trade mark in relation to those 
goods”. The use by the defendant of the 
trade mark of the plaintiff is not essen- 
tial in an action for passing off, 
but is the sine qua non in the case of an 
action for infringement. In an action for 
infringement, the plaintiff must, no doubt, 
make out that the use of the defendant’s 
mark is likely to deceive, but where the 
similarity between the plaintiff's and the 
defendant’s marks is so close either visu- 
ally, phonetically or otherwise and the 
Court reaches the conclusion that there 
is an imitation, no further evidence is 
required to establish that the plaintiffs 
rights are violated. 


Expressed in another way, if the es- 
sential features of the trade mark of the 
plaintiff have been adopted by the de~- 
fendant, the fact that the get up, pack- 
ing and other writing or marks on tne 
goods or on the. packets in which he of- 
fers his goods for sale show marked dif- 
ferences, or indicate clearly a trade ori- 
gin different from that of the registered 
proprietor of the mark would be im- 
material; whereas in the case of pass- 
ing off the defendant may escape liabi- 
lity if he can show that the added matter 
is sufficient to distinguish his goods from 
those of the plaintiff.- It was also held 
that the onus would be on the plaintiff 
to establish that the trade mark used 
by the defendant in the course of trade 
in the goods in respect of which his mark 
is registered, is deceptively similar, The 
persons who would be deceived would be, 
of course, the purchasers of the goods 
and it is‘the likelthood of their being 
deceived that is the subject of conside- 
tration. The resemblance may be phone- 
tic. visual or in the basic idea represent- 
ed by the plaintiff's mark. 


15. In C. Krishna Chettiar v. 
Ambal & Co. AIR 1970 SC 146 the 
question arose was whether a trade mark 
could be registered because of the objec- 
tion taken on its similarity with an 
existing mark. There was an existing 
trade mark for a snuff by name Am- 
bal. The proposed name for the new 
trade mark was Andal. Bachawat J., 
speaking for the Court laid down that— 
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“Where a dealer sells snuff under a 
registered trade mark and the word “Am-~ 
bal” is the distinctive and essential fea- 
ture of that trade mark and that word 
fixes itself in the recollection of an aver~ 
age buyer with imperfect recollection, 
another dealer also dealing in snuff can- 
not be allowed to get the trade mark re- 
gistered. of which the word “Andal” is 
a distinguishing feature, as there is a 
striking similarity and affinity of sound 
between the words “Ambal” and “Andal.” 

The resemblance between the two 
marks must be considered with reference 
to the ear as well as the eye and ocular 
comparison is not always the decisive 
test. Therefore, even if there be no vis- 
ual resemblance between the two marks, 
that does not matter when there is a 
close affinity of sound between the words 
which are distinctive features of the two 
marks.” 

“Merely because the distinctive words 
used in both the marks have distinctive 
meanings it cannot be said that the 
phonetic resemblance does not lead to 
confusion, when it is likely that majority 
of the customers are not capable of 
understanding the fine distinction -be+ 
tween the meanings of the two words.” 

16. This is the decision which is 
very appoi to the facts of the present 
case. Just, like there was phonetic re- 
semblance in the names that were under 
consideration in the Supreme Court case, 
there is also great similarity in the names 
adopted by the plaintiff as well as the 
defendant in the case before me, 


17. Ruston & Hornby Lid, v, Z. 
Engineering Co., AIR 1970 SC 1649 once 
again pointed out the distinction be- 
tween passing off and infringement of 
trade mark actions. The pertinent obser- 
vation in thig decision is— 

“The test as to likelihood of confu- 
sion or deception arising from similarity 
of marks is the same both in infringe« 
ment and passing off actions.” 

18. Therefore. it is the likelihood 
of confusion or deception that has to be 
considered and found out, in passing off 
action also. If and when such scope for 
confusion or deception is established, then 
it would not be further necessary to 
establish actual occurrence of confusion 
or deceit. 

19. The Supreme Court in Roche 
& Co. v. G. Manners & Co.. AIR 1970 SC 
2062, though ultimately came to the con- 
clusion that the two marks were nof 
deceptively similar, laid down the guid- 
ing principle that the marks must be 
compared as a whole. It is not right to 
take a portion of the word differs from 
the corresponding portion of the word 
în the other case there is no sufficient 
similarity to cause confusion, The true 
test is whether the totality of the pro< 
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posed trade mark is such that ït is like- 
ly to cause deception or confusion or mis= 
take in the minds of persons accustomed 
to the existing trade mark. It follows 
from this that by mere addition of one 
word here or deletion of another word 
from there would not really alter the 
Situation. If on a broad comparison of 
the totality of the mames or marks it is 
found out that the similarity ig likely to 
cause deception or confusion in the minds 
of persons accustomed +o the particular 
Roane then it is an attempt at passing 
oi, 

20. The same principle has been 
reiterated by the Supreme Court in a 
recent decision in Parle Products v. J, P. 
and Co. AIR 1972 SC 1359. Mitter J., 


Stating the view of the Court observed 


that in order to come to the conclusion 
whether one mark is deceptively similar 
to another, the broad and essential fea- 
tures of the two are to be considered. 
They should not be placed side by side 
to find out if there are any differences 
in the design and if so whether they are 
of such character as to prevent one dex 
sign from being mistaken for the other. 
It would be enough if the impugned mark 
bears such an overall similarity to the 
registered mark as would be likely to 
mislead a person usually dealing with 
one to accept the other if offered to him. 


It is of no Use to note on how many’ 


points there is similarity and in how 
many others there is absence of it. 


_. a1 I will now proceed in the 
light of the above well-established legal 
guidelines to consider whether the action 
brought by the plaintiff seeking a decla- 
ration is justified, It brings me to ques« 
tions 3,.4 and 5 posed by the learned 
counsel for the appellant. He broughf 
to my notice the two visual marks ad. 
opted by the parties and pointed ouf 
the distinction between the two and con-+ 
sequently urged that the two marks were 
distinct from each other and could not 
create any confusion or deception in the 
minds of the customers. But. the simi- 
larity need not necessarily be to the eye. 
It can as well be to the ear and simila- 
rity in the names can create confusion 
in the minds of the customers. Phonetic 
similarity can create as much confusion 
and scope for deceit as a visual simila- 
rity. The decision which I have refer~ 
red to and the principles I have gathered 
from the provisions of the Act itself 
clearly show this. - 

22. Even so, it is urged for the 
plaintiff that there is no distinctive word 
in the trade name of the plaintiff's busi- 
ness which can be said to have been bor- 
rowed by the defendant. “One day dry 
cleaners”, as the argument goes, are 


merely descriptive words and are of com= | 


mon occurrence. They merely describe 
the nature of the services and the promp-< 
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titude with which they sre rendered by 
the trader. They have no distinctive 
significance about them. Since the de- 
fendant also renders similar services he 
has preferred to describe his services also 
in similar terms. That cannot by any 
stretch of imagination be called an at- 
tempt at passing off, 

23. In this connection reliance has 
been placed on a decision of the Delhi 
High Court in Mohd, Rafiq v. Modi Sugar 
Mills, AIR 1972 Delhi 46. Explaining 
the meaning of the word “distinctive 
that Court observed that: 

“the word “distinctive” when used in 
the relation to goods in respect of which 
a trade mark is registered. is that the 
trade mark should be “adapted to dis- 
tinguish” the goods of the proprieton 
from the goods of other persons.” 

24. Since such is not the case with 
the words used by the plaintiff in nam~« 
fing his trade the defendant was at liberty, 
to borrow the same words. Thus sub- 
mitted learned counsel for the appellant. 


25. The trade name of the plain< 
tiff is “one day dry cleaners”. That of 
the defendant is “only one day dry clea- 
ners”, There is no gainsaying the fact 
that the two strike the mind of the list- 
mer as similar. It is not difficult to postu- 
late that the two names can be confused 
with each other as they are practically 
identical but for the first word. Even 
educated people are likely to take one 
for the other. It is undoubted that the 
confusion would be much more if un- 
educated. or illiterate people are the 
customers. It is to be remembered that 
it is a dry cleaning service that the par- 
ities are rendering and clothes are senf 
to their shops by the customers more 
often than not through their servants. 
When sending clothes is done through 
the servants the confusion is accentuated 
and the possibility for deceit becomes 
larger. As it is well established the two 
mames should not be compared word by 
word. It is the over all impression that 
is important and in this case such im- 
pression certainly leads to confusion and 
possibility of deceit. Added to this the 
newly started business of the defendant 
is in the very neighbourhood of the 
plaintiffs business, only a few shops 
away. and consequently the position be< 
comes much worse, 


Whether or not the plaintiff had ac- 
quired a greater reputation for his ser- 
vice all over the city or in the parti- 
cular area where he renders his service, 
„the fact remains that he had started his 
services much earlier than the defen- 
dant and has been doing his business for 
some years. The defendant who has 
come into the locality much later is 
likely to create confusion in the minds 
of the customers in the locality that his 
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services were similar to those of the 
plaintiff. It is not necessary that actual 
deceit has been perpetrated and on that 
account loss or damage has been caused 
to the plaintiff. Since a clear possibi- 
lity for doubt, confusion or deceit exists, 
the plaintiff is entitled to succeed in his 
claim for declaration. In this view points 
3 to 5 raised for the plaintiff should be 
repelled, 

26. The evidence on peter also 
Tends support to the plaintiff’s claim. 

27. P. W. 1 is the plaintiff's hus- 
band, His claim is that the plaintiff's 
business was established at Kachiguda in 
the year 1965. It was a flourishing busi- 
ness which attracted a great number of 
customers. The defendant opened a shop 
in March, 1970 adjacent to the plaintiffs 
premises. Both the premises bear the 
same municipal number. Clothes are 
generally sent through servants or their 
children, Many customers have produced 
the receipts given by the defendant. out 
of confusion. One such receipt is Exhi- 
bit A-5. Many customers complained 
about the confusion arising out the adop- 
tion of the trade name by the defendant. 

This evidence shows that there were 

at least some customers who were deceiv- 

ed by the similarity in the trade names. 
In cross-examination he states that they 
have named their business to notify and 
intimate the public that the clothes 
would be delivered within one day. From 
this learned counsel has tried to argue 
that it is only a descriptive name. But, 
it should not be forgotten that even 
similarity in descriptive names would be 
misleading and cause confusion. As the 
witness admits, there are many laundries 
in Hyderabad and Secunderabad giving 
delivery on the same day. The custo- 
mers may choose any one of them. But, 
the point about the plaintiff's complaint 
is that confusion and scope for deceit 
arise in his case on account of the simi- 
larity in the trade names, 

28. P. W. 2 is a customer of the 
plaintiff. He testifies to the fact thet 
some time back when he sent his soiled 
clothes to the plaintiffs shop through his 
servant for dry cleaning the servant took 
them by mistake to the defendant's shop. 
That was on account of the confusion oc- 
casioned by the similarity in names and 
also by the existence of the two shops 
adjacent to each other. In his opinion 
if a servant takes the clothes, it would 
be difficult to differentiate one from the 
other. Persons of his acquaintance were 
the customers of the plaintiff’s shop. It 
was suggested to him that he was relat- 
ed to the plaintiff but it is denied. The 
witness says that he is not even a friend 
of the plaintiff but is merely a customer. 
He also calls the plaintiffs shop as a 
popular one. This evidence of a custo- 
mer shows that there is scope for confus 
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sion in the minds of the customers aris- 
ing out of similarity in the trade names 
of the two shops, 

29. P. W. 3 is the husband and 
father of the owners of the premises in 
which the plaintiff is carrying on her 
business. He testifies to the fact that the 
plaintiff has been a tenant from 1965. 
There was a rental agreement executed 
in May, 1965. Ever since then she has 
been carrying on the dry cleaning busi- 
mess with the trade name. This lends 
support to the claim of the plaintiff that 
she has been doing the business since 
1965. 


30. The above evidence adduced 
for the plaintif would show that the 
plaintiff has been doing the business for 
a long time. that the defendant has come 
to his business in the same locality re- 
cently adopting a similar trade name and 
on that account confusion is being caused 
in the minds of the customers between 
the two shops, 


31. The defendant has examined 
himself as D. W. 1. He admits having 
opened hig shop in Kachiguda only on 
5th March. 1970. There is also another 
‘laundry in between those of the plain- 
tiff and the defendant which delivers 
clothes in a day. But. its name is dif- 
ferent. It is called Pardeshi- Laundry. 
He admits that the plaintiff's shop is 
seven shops away from his shop. Even 
according to him the plaintiff has been 
having her shop since two years. This 
statement brings out clearly that the 
plaintiff has been doing her trade at least 
two years before the defendant. He de- 
nies that P. W. 2’s servant had delivered 
any soiled clothes by mistake. P., W. 2 
himself comes and gives soiled clothes 
in the plaintiff's shop. This statement 
lends support to the testimony: of P. W. 2 
that he is the customer of the plaintiffs 
shop. But it is difficult to believe when 
he says that P. W. 2 does not send his 
clothes for cleaning through servant but 
takes them himself. He admits that the 
word “only” was written on his sign 
board in small letters. He further agrees 
that servants and children also bring 
clothes to the shop, 


It is also his statement that the plain- 
tiffs shop had been opened much earlier 
than the defendant’s shop at Nallakunia. 
According to him there are no other 
shops excepting the plaintiffs shop and 
his shop carrying the names one day 
dry cleaners and only one day dry clea- 
ners. It thus follows that the confusion 
is possible only between those two shops. 
This evidence of the defendant does not 
detract from the value of the oral evi- 
dence adduced by the plaintiff’s witnesses. 
It emerges from a reading of the entire 
evidence that the plaintiffs shop had 
been opened much earlier than the de- 
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fendant’s shop, that there are no other 
shops in the locality which use trade 
names similar to those of the plaintiff 
and the defendant and that there is defi- 
nite scope for confusion of the defen- 
dants shop with that of the plaintiff's 
shop which had been started much ear- 
lier. The lower Court is, therefore, fully 
justified in issuing the injunction. 

32. At the same time there is no 
acceptable proof of any’ loss or damage 
actually caused to the plaintiff on ac- 
count of the attempted passing off by the 
defendant. The conclusion of the Court 
below that no damages can be awarded 
is accordingly upheld, 

33. In the result I find that there 
are no merits in the Appeal, which is 
consequently dismissed and the lower 
Courts decree affirmed. The respon- 
dent will have her costs of the appeal 
from the appellant. 

Appeal dismissed. 


r 
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decree of the trial court in O. S, 55/66 on 
the file of the District Munsif’s Court, 
Cheepurupalli. 


2. The Ist plaintiff is the father 
and plaintiffs 2 and 3 ahd one Yerriah 
are his sons and according to them they 
constituted a Hindu joint family of which 
the Ist plaintiff was the 'manager, Yer- 
riah got separated as per registered parti-« 
tion deed dated 30th October, 1962, the 
details of which are mentioned in plaint 
Schedules A and B. The properties men~“ 
tioned in Schedule B having been al- 
lotted to the said Yerriah and the pro- 
perties mentioned in Schedule A having 
continued to be joint family properties 
of the rest of the family members viz., 
Plaintiffs 1 to 3. Item 4 of plaint A 
Schedule property alone is the subject- 
matter of the suit in this second appeal 
end as per the plaint averment is joint- 
ly owned and enjoyed by all the plain- 
tiffs. It is the plaintiff's case that on 
account of grudge and ill-will and other 
factors which it is not mecessary to note 
for the disposal of this case. defendants 
1 and 2 trespassed into the suit land un- 
lawfully in July 1965. removed Ragi crop 
raised by them and thus dispossessed the 
Plaintifis. The plaintiffs therefore filed 
the suit for the recovery of possession. 

3. The defendants claimed that 
they have purchased this property under 
Ex, B-3 dated 22-12-1964 from the said 
Yerriah. They contend ‘that partition 
was in fact effected even in 1959 and in 
that partition this item of property fell 
to the share of Yerriah and the subse- 
quent partition pleaded by the plaintiffs 
is collusive one pleaded for defeating the 
rights of the defendants, 

4, Both the courts below held that 
partition evidenced by registered parti- 
tion deed dated 3-10-1962 pleaded by 
the plaintiffs is true and that the pro- 
perty did mot fall to the share of Yer- 
riah at the so-called partition held in 
1959 as pleaded by the defendants. The 
suit was accordingly decreed by the trial 
court. Even during the pendency of the 
suit in the trial court. the third plaintiff 
died and the petition to bring his L. Rs. 
on record was filed; but for reasons 
which are not quite clear from the re- 
cord now placed before me. that peti- 
tion was dismissed. The appeal was pre- 
ferred by the defendants before the 
learned Subordinate Judge only as against 
plaintiffs 1 and 2 and it was contended 
that inasmuch as the legal representatives 
of the third plaintiff were not brought 
on record, the suit abates as a whole and 
alternatively at least to the extent of 
the third pleintiff and therefore the de- 
cree of the trial court in favour of all 
the plaintiffs cannot be sustained. The 


lower appellate court while confirming 
the findings of the trial court on all the 
issues and maintaining 


the decree passed: 
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by it held that the suit could not be 
decreed in favour of all the plaintiffs and 
directed that wherever the word ‘plain- 
tiffs’ occurred’ in the operative portion 
of the decree of the trial court. the 
figures “1 and 2” should be added so Pet 
the decree was in favour of plaintiffs 1 
and 2 only. 


5. In this second appeal the only 
question that was argued and arises for 
consideration is whether the suit by 
plaintiffs 1 and 2 was maintainable and 
could be proceeded with in spite of the 
legal representatives of the third plin- 
tiff not having been brought on record. 
Mr. Poornaiah the learned counsel for the 
appellant contends that the right to sue 
does not survive to the Ist and 2nd plain- 
tiffs. Thus, the decree cannot be sus= 
tained even to the extent of Ist and 2nd 
plaintiffs and as a result the suit abated 
as a whole. His contention is that after 
the commencement of the Hindu Suc- 
cession Act on the death of the third 
plaintiff, the coparcenary interest of the 
third plaintiff in the property did not 
devolve by survivorship upon the Ist and 
2nd_ plaintiffs; but it devolved upon the 
female relatives specified in class 1 of the 
schedule and male relative specified in 
that class who claimed through such 
female relative as provided in S. 6 of 
the Act. He points out that P. W. 1 has 
stated that the third plaintiff was sur- 
vived by his wife and children. It is 
also pointed out that in fact the other 
plaintiffs took steps to bring them on 
record by an I, A, but for some 
reason, thet I. A. was dismissed. Since 
coparcenary interest of the third plain- 
tiff devolved upon the heirs specified in 
class 1 and that interest, as provided in 
Explenation 1 to Section 6 of the Hindu 
Succession Act, is that share of the pro- 
perty which the deceased coparcener 
would have been entitled to if a parti- 
tion had taken’ place immediately before 
his death. irrespective of whether he 
was entitled to claim partition or not. 
That being the position, plaintiffs 1 and 2 
could not represent the interest of the 
heirs specified in class 1 on whom inte- 
rest Of the third slaintitt devolved, Re- 
liance for this proposition is placed by 
the learned counsel for the appellants 
upon a Full Bench decision of Kerala 
High Court in Venkateswara Pai Rama 
Pai v. Luis, AIR 1964 Ker 125 (FB), It 
was held therein as follows: 


“Where a suit is filed against a co- 
parcenary for specific purpose of a cong 
tract for sale of landed property belong 
ing to the joint Hindu family entered 
into by three members thereof as re« 
presentatives of the family and during 
the pendency of the suit and after the 

du Succession Act came into force 
one of the defendant-members died inte- 
state leaving behind a widow. daughters 
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and sons, the failure of the plaintiffs to 
implead the legal representatives of such 
deceased member defendant would result 
in partial abatement of the suit as res- 
pects his share in the suit property......... 

Such deceased member having left 

behind him a widow, sons and daughters, 
the proviso and. the Explanations to Sec- 
tion 6 of the Hindu Succession Act are 
attracted and the result is that his share 
in the coparcenary property must be 
deemed to have been partitioned out im- 
mediately before his death and to have 
devolved on his heirs, That share, be- 
ing no more part of the coparcenary 
property is not within :the competence 
of the Karta of the joint family to re- 
present in that suit.” 
This decision was also followed by Cal- 
cutta High Court in Narayan Prasad Ruia 
v, Mutuni Kohain, AIR 1969 Cal 69 and 
it was held that a female heir having 
been left behind, the proviso to Sec, 6 
read with Explanation 1 would be at- 
tracted and the result was that the share 
of the deceased co-parcener must be 
deemed to have been partitioned out im- 
mediately before his death and devolved 
upon his mother. That being so. the 
very nexus of the joint family was gone 
and the Karta could not represent his 
deceased son’s mother and necessarily his 
wife. on partition. 

6. In order to appreciate this con 
tention, it is necessary to read Section 6 
of the Hindu Succession Act which is as 
follows: 

“When a male Hindu dies after the 
commencement of this Act, having at the 
time of his death an interest in a Mitak- 
shara Coparcenary property, his interest 
in the property shall devolve by survivor- 
ship upon the surviving members of the 
coparcenary and not in accordance with 
this Act. 

Provided that, if the deceased had 
left him surviving a female relative 
specified in class I of the Schedule or a 
male relative specified in that class who 
claims through such female relative, the 
interest of the deceased in the Mitak~ 
shara coparcenary property shall devolve 
by testamentary or intestate succession, 
as the case may, be, under this Act and 
not by survivorship. 

Explanation:— 1. For the purposes 
of this Section. the interest of a Hindu 
Mitakshara coparcener shall be deemed 
to have the share in the property that 
would have been allotted to him if a 
partition of the property had taken place 
immediately before his death, irrespec- 
tive of whether he was entitled to claim 
partition or not. . 

Explanation :— 2. Nothing contained in 
the proviso to this section shall be con- 
strued as enabling a person who has 
separated himself from the coparcenary 
before the death of the deceased or any 
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of his heirs to claim on intestacy a share 
in the interest referred to therein.” s 
A close reading of the section would dis- 
close that Section 6 deals with devolu~ 
tion interest in a co-parcenary property 
and not with the disruption or continu- 
ance of the joint family or partition of 
fioint family property. Under the gene- 
ral principles of Hindu Law on the death 
of a coparcener his interest devolves by 
survivorship upon the surviving mem- 
bers of the coparcenary in all cases; 
but Section 6, while continuing devolu-« 
tion of the deceased co-parcener’s inte~ 
rest by survivorship makes an exception 
to the limited extent as mentioned in 
the proviso to Section 6 and that is in 
ease the deceased had left him surviving 
a female relative specified in class 1 to 
the Schedule or a male relative specified 
in that class who claims through such 
female relative. If the male or female 
relatives specified in class 1 to the Sche- 
dule survive the deceased coparcener, 
the general rule of devolution by survi-« 
vorship of the interest of a coparcenary 
shall not apply; instead that interest 
would devolve on such relatives. 


It would therefore be necessary in 
such cases to determine what the inte- 
rest of that coparcener was on the date 
of his death. It is for specifying that 
interest, Explanation 1 is added to Sec- 
tion 6 and that interest is deemed to be 
the share in the property that would 
have been allotted to such coparcener 
if partition had taken place immediately 
before his death, But no partition as 
such is effected by such devolution only 
for the purpose of ascertaining the inte- 
rest of the coparcener and the share 
that would be allotted-+o him, it is to 

assumed that there was a partition 
on the date of death of such coparce- 
ner. By such devolution, no partition 
in fact takes place. That is made fur- 


ther clear by the expression “for the 
purposes. of this section” occurring in 
Explanation 1 to that Section. So, the 


share that is deemed to devolve upon 
the female and male relatives specified 
in class 1 to the Schedule is only for 
the purpose of the section and not for 
the purpose of determining the status of 
the members of that coparcenary. Nei- 
ther the wording of Section 6 nor the 
proviso thereto nor the Expalnations to 
that section leads to the conclusion that 
on the death of one of the coparceners. 
survived by female and male relatives 
mentioned in class 1 to the Schedule 
that either a partition is effected or 
severance of joint status is effected by >: 
operation of law. Notwithstanding such 
devolution. the family continues to be | 
joint. The notional partition is assum- : 
ed only for the purpose of determining 
the share to which the deceased copar- 
cener would have been entitled if there 
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were in fact a partition, , 

7. A Full Bench of this Court in 
P. Govinda Reddy v, Golla Obulamma, 


(1971) 2 Andh WR 43 = (AIR 1971 Andh 
Pra 363 (FB)) observed: 


“Section 6 is concerned with the 
devolution of a deceased coparcener’s 
interest alone. It has nothing to do with 
the disruption of the joint family status. 
The coparcenary, will continue notwith< 
standing the death of a co-parcener un- 
til partition is effected.” 

Hence. in my opinion by the death of the 
third plaintiff, no disruption of the joint 
family as such was caused, 


8. Mr. Poornaiah also relied upon 
that decision and pointed out to the fol- 
lowing opinion of the Full Bench which 
laid down: . 


. “The Coparcenary will continue as 
ever with the Karta managing the entire 
coparcenary property including the inte~ 
rest of the deceased coparcener if all the 
heirs of the deceased are not coparce< 
ners themselves. The Kartha as Mana-~ 
ger can then effectively bring a suit for 
enforcement of the mortgage security 
representing all the heirs of the mortga- 
gee, The other coparceners who have 
interest in the mortgage security are not 
necessary parties to such action; but 
they are only proper parties to the same 
and their non-inclusion or inclusion out 
of time will not be fatal to the suit. On 
the other hand if the proviso of Sec, 6 
of the Act applied on account of the 
existence of the heirs referred to there< 
in. there. will be of course no disruption 
of joint family status: but the coparce~ 
nary property will notinclude the interest 
of the deceased coparcener by rea- 
son of succession under the Act and if 
will not then be available to the copar~ 
ceners and heirs as coparcenary pro~« 
perty and the Kartha in relation thereto, 
therefore, cannot exercise his powers as 
a Kartha. The interest having devolved 
on various heirs in specified shares and 
euch heirs being tenants in common in 
relation to that property, the kartha of 
the joint family property to which the 
coparceners belong cannot represent the 
family theirs who are not coparceners. 
In fact, all being tenants in common: in 
relation to the interest of the deceased 
coparcener, each one of them as already 
discussed. as heirs of the mortgagee is 
a necessary party to the suit for enforc- 
ing the mortgage security. That is the 
position warranted by Section 6 of the 
Hindu Succession Act read with Sec, 67 
of the Transfer of Property Act, Sec, 45 
of the Contract Act and Order 34, Rule 1, 
Civil P. C. The clear language of that 
section leads to that conclusion.” 

In that judgment their Lordships no 
doubt held that the suit is not maintain- 


een 
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able unless the relatives specified in proviso 
to S. 6 of the Hindu Succession Act 
are brought on record, But it must be 

rne in mind that that was a suit on a 
mortgage and in view of Order 34, Civil 
P. C. all persons having interest in the 
mortgage must be before the court. Uns 
less all the persons having interest in 
the mortgage property are on record, no 
decree could be passed in a mortgage 
suit. That decision cannot be applied to 
a case of recovery of possession instituted 
against a mere trespasser by some of the 
coparceners entitled to an undivided 
interest in the property. 


_ 9 . Mr. Poorniah argues that since 
in the instant case there are female and 
male relatives specified in class I to the 
schedule of the Hindu Succession Act, 
plaintiffs 1 and 2 cannot represent the 
interest of those relatives on whom inte~ 
rest of the deceased coparcener has dex 
volved under Section 6 of the Hindu 
Succession Act. While it is true that ag 
‘Kartha’ of joint family the 1st plaintiff 
could not represent the interest of the 
female and male relatives mentioned in 
clause I of the Schedule to the Hindu 
Succession Act, the fact remains that 
even after such devolution, such relatives 
only have an undivided share in the en- 
tire plaint schedule property. As the 1st 
plaintiff and 2nd plaintiff also continued 
to have an undivided share — the 
ist and 2nd plaintiffs entitled to 2/3rd and 
those female and male relatives of the de~ 
ceased coparcener i.e. third plaintiff 
being entitled to the remaining 1/3rd 
m- as discussed above and as 
held by the Full Bench of our High 
Court in (1971) 2 Andh WR 43 = (AIR 
1971 Andh Pra 363) (FB) it cannot be 
said that there was a partition of the 
joint family property or disruption of 
the joint family status, hence some of 
the co-sharers ie, lst and 2nd plain~ 
tiffs are entitled to continue the suit. 
The present suit is one for recovery of 
possession from the trespassers. Both 
the courts below have held that the de- 
fendants are trespassers and are liable 
to be evicted. Even in the first instance 
as the lst and 2nd plaintiffs had an un- 
divided 2/3 share in the suit property 
they could have maintained the suit for 
recovery of possession of the entire pro~ 
perty even without impleading the third 
plaintiff. Merely because in the first 
instance the third plaintiff also was im- 
pleaded and later, on his death his legal 
heirs were not brought on record, the 
initial right of plaintiffs 1 and 2 to bring 
a suit for recovery of possession of the 
entire plaint schedule property is not 
lost. On account of the death of the 
third plaintiff that right to sue is not in 
any way forfeited and does not abate so 
long as the heirs of the third plaintiff 
do not claim adversely, 
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While the trespasser in any event 
dces not have any right to continue in 
possession of the properties, the plaintifis 
1 and 2 being entitled to an undivided 
share in the entire property are entitled 
to the possession of the whole as against 
a trespeasser. It is nobody’s case that 
the interest of the third plaintiff has 
devolved upon the defendant. Nor does 
the defendant claim through any of the 
heirs of the third plaintiff. The right 
to sue in my opinion survives to the 
other co-sharers notwithstanding the fact 
that the Ist plaintiff cannot represent 
the heirs specified in class 1 to the Sche- 
dule of the Hindu Succession Act. Plain- 
tiffs 1 and 2 being the two other co- 
sharers of the entire property and be- 
ing entitled to recover possession of the 
entire property from a trespasser who 
is a stranger to them, can continue the 
suit for they have an interest in every 
portion of the property so long as there 
is no partition by metes and bounds, It 
would be open to the heirs of the deceas- 
ed third plaintiff to claim their share if 
they so desire; for every co-sharer is 
entitled until partition by metes and 
bounds. to be in possession of the entire 
property and no co-sharer can claim until 
such partition to any particular por- 
tion of the property. In this view of 
the matter. though not as the Kartha of 
the joint family and though not as surviv- 
ing members of the co-parcenary, plain- 
tiffs 1 and 2 being co-sharers entitled to 
an undivided share in the entire ‘pro-~ 
perty jointly belonging to themselves, 
i. e., plaintiffs 1 and 2 and the male and 
female relatives of the deceased third 
plaintiff referred to in the proviso to Sec- 
tion 6 of the Hindu Succession Act, can 
continue the suit in respect of the plaint 
schedule property. No exception can 
therefore be taken to the decree of the 
trial court. Plaintiffs 1 end 2 are en- 
titled to recover the entire plaint sche- 
dule property. For the foregoing rea~ 
sons, this second appeal fails and is ac- 
cordingly dismissed with costs. Leave 


granted, 
Appeal dismissed. 
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1966 (17 of 1966), Sections 77, 78, 82 — 
Order made under Section 77 (2) is re- 
visable by the Commissioner under Sec- 
tion 82. . (X-Ref :— Constitution of India, 
Art. 226) (X-Ref:— C, P, C., S. 115). 


Brief Note:— Remedy of suit pro~” 
vided under Section 78 of the C. and 
H. R. E. Act is only against a decision 
finally given by the Deputy Commis-~ 
sioner deciding any dispute relating to 
any question referred to in S. 77 (1) of 
the Act. S. 78 does not apply to any 
order or an interim order passed by the 
Dy, Commissioner under S. 77 (2) and 
(4) respectively. (Para 7) 

The remedy against an order or an 
interim order made under S. 77 (2) and 
(4) is by way- of revision to the Commi~ 
ssioner under S. 82. Application for in- 
terim order under S. 77 (4) is a proceed- 
ing under the Act within the meaning 
of S. 82. What is excluded from the 
revisory jurisdiction of the Commissioner 
is a proceeding under the Act in respect 
of which a suit to a Court is provided 
under the Act by Section 78, (Para 8) 

There is a material difference be~ 
tween a “decision” given and an “order” 
made under Section 77. (Para 9) 

In declining to hear the revision the 
Dy. Commissioner refused to exercise 
jurisdiction vested in him under Sec, 82 
and therefore the impugned order has 
necessarily to be quashed by the issue 
of a writ of certiorari, ~ (Para 9) 

S. V. Kondapi, for Petitioners; 7th 
Govt. Pleader. (for Nos. 1 and 2) and A. 
Gangadhara Rao and P, Dwarakanath (for 
Nos, 3 and 4). for Respondents, 

GOPAL RAO EKBOTE, C. J.:— This 
is an application under Article 226 of the 
Constitution of India for the issue of a 
writ of certiorari or any other appropriate 
writ to quash the order of the joint Com~ 
missioner, Endowments, made in R, P. 
No. 129 of 1971 on 30-12-1971. . 

2. The facts in brief which are 
not in dispute are that the petitioners 
filed an application under Section 77 of 
the Andhra Pradesh Charitable and Hindu 
Religious Institutions and Endowments 
Act. hereinafter called “the Act,” before 
the Deputy Commissioner, Endowments, 
Kurnool for a declaration that they ere 
the hereditary trustees of Sri Sadvarthi 
Maryam, Midthur village, Nandikotkur 
Kurnool district and also for a declara- 
tion that the schedule lands do not con= 
stitute endowment. 

3. ‘During the pendency of that 
application I. A. No. 1 of 1971 was filed 
under Section 77 (2) for appointment of 
an Executive Officer to administer the 
affairs of the endowed property. That 
I. A. was filed by the respondents. The 
Deputy Commissioner appointed Sri Tiru- 
male Naidu. Executive Officer of Group 
temples at Kurnool by an order dated 
2-12-1971 as custodian of Sadavarthi Man< 
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yam. Miduthur village, Nandikotkur 
Taluk, Kurnool District for its manage- 
ment and endowments attached to it 
pending the dispoal of O, A. No. 80 of 
1970. The petitioners were directed to 
hand over charge of records and accounts 
of the property attached to it to the 
Executive Officer so appointed on 22-12- 


4. Agegrieved by that order, the 
petitioners preferred a revision petition 
to the Joint Commissioner, Endowments, 
R. P. No, 129 of 1971. The Joint Com- 
missioner, Endowments, by his order 
dated 30-12-1971 declined to hear the 
revision petition on the ground that he 
has no jurisdiction to entertain the revi- 
sion petition. The writ petition is filed 
to challenge the correctness of this order. 


5. The principal contention of Sri 
S. V. Kondapi, the learned counsel for 
the petitioners, is that Section 82 of the 
Act confers jurisdiction upon the Com- 
missioner to hear revision petition against 
an order passed by the. Deputy Commis- 
sioner under Section 77 (2) of the Act and 
therefore the Joint Commissioner erred 
in declini to hear the revision peti- 
tion. 

6. In order to understand the im~« 
plications of this argument. it is neces- 
sary to read Sections 77, 78 and 82 of 


(1) The Deputy Commissioner having 
furisdiction shall have the power, after 
giving notice in the prescribed manner 
to the person concerned, to enquire into 
and decide any dispute as to the ques-+ 
tion :— 

(a) Whether an institution or endow- 
ment is a charitable institution or enm 
dowment; : 

) Whether an institution or endow~ 
ment is a religious institution or endow 
ment; : 

(c) Whether trusteeship is hereditary 
or not; f 

(d) Whether any property is an ens 
dowment, if so whether it is a charitable 
endowment or a religious endowment; 

(e) Whether any property is a speci- 
fic endowment; 

(D Whether any person is entitled 
by custom or otherwise to any honour, 
Emoluments or prerequisite in any chari- 
table or religious institution or endow- 
ment and what the established usage of 
such institution or endowment is in re- 
gard to any other matter; 

(£) Whether any office holder or ser- 
vant is holding or has held his office 
or service hereditarily; 

(h) Whether any office or service is 
of a hereditary nature: 

(i) Where a permanent or temporary 
‘vacancy occurs in the office of a heredi- 
tary trustee. as to the person who is 
entitled to succeed to such office; 
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(G) Whether any institution or en- 
dowment is wholly or partly of,a secular 
or religious character and whether any 
property is given wholly or partly for 
secular or religious uses; or - 

(k) Where any property or money 
has been given for the support of an 
institution or endowment which is part- 
ly of a secular character and partly of a 
religious character, or the performance 
of any service or charity connected with 
such institution or endowment or the per- 
formance of a charity which is partly 
of a secular character and partly of a 
religious character or where any pro- 
perty or money given is appropriated 
partly to secular uses and partly to reli- 
gious uses, as to what portion of such 
property or money shall be allocated to 
secular or religious uses, 

(2) The Deputy Commissioner may, 
pending his decision under sub-sec, (1) 
pass such order as he deems fit for the 
administration of the property or custody 
af the money belonging to the institution 
or endowment. 

(3) Every decision or order of the 
Deputy Commissioner. under this section 
shall be published in the prescribed 
manner. 


(4) The Deputy Commissioner may 
while recording his decision under sub- 
section (1) and pending implementation 
of such decision pass such interim order 
as he may deem fit for safeguarding the 
interests of the institution or endowment, 
for preventing damage to or loss of or 
misappropriation or criminal breach of 
trust in respect of, the properties or 
moneys belonging to or in the possession 
of the institution or endowment, : 
Section 78: 


_ Any person aggrieved by the deci- 
sion of the Deputy Commissioner under 
Section 77 may, within one year from 
the date of publication of the decision, 
institute a suit in the District Court, 
Section 82: 


(1) The Commissioner may either suo 
motu or on an application, call for and 
examine the record of any .Deputy Com- 
missioner or Assistant Commissioner, or 
of any trustee of charitable or religious 
institution or endowment, other than a 
math or specific endawment attached to 
a math. in respect of any proceeding 
under this Act not being a proceeding in 
respect of which a suit or an appeal or 
application or reference to a Court is pro- 
vided by this Act. to satisfy himself as 
to the regularity of such proceedings, or 
the correctness. legality. or propriety of 
any decision or order en or passed 
therein and if it appears to the Commis- 
sioner that such decision or order should 
be modified, annulled, reversed or re- 
mitted for reconsideration, he may pass 
orders accordingly. 
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(2) The Commissioner shall not pass 
any order. prejudicial to any party under 
sub-section (1) without giving him an op- 
portunity for making representation, 


(3) The Commissioner may stay the 
execution of any decision or order of the 
nature referred to in sub-section (1) 
pending the exercise of his powers under 
the said sub-section in respect thereof. 


(4) Every application to the Commis< 
sioner for the exercise of his powers 
under this section all be preferred 
within ninety days from the date on 
which the order or proceeding to which 
the application relates was received by, 
the applicant”, 


Section 78 enjoins that any person 
aggrieved by the decision.of the Deputy 
Commissioner under Section 77 may in- 
stitute a suit in the District Court. The 
question. therefore is whether the order 
passed in an interlocutory application 
under Section, 77 (2) is a decision under 
Section 77 in regard to which there is 
only a remedy of a suit, 


7. A careful reading of Section 77 
would disclose that the section itself 
makes a distinction between “decision” 
given under Section 77 (1) and an 
“order” passed either under sub-sec. (2) 
or under sub-section (4) of that section. 
The difference in language of sub-sec< 
tion (1) on the one hand and the language 
of sub-sections (2) and (4) on the other 
fs deliberate, and made with a purpose. 
While sub-section (1) uses the expression 
“decide any dispute” and this expression 
means the decision under sub-section (1), 
in sub-section (2) or sub-section (4) the 
words “order” and “interim order” are 
respectively used. Sub-section (3) brings 
out that distinction prominently when it 
expressly says. “Every decision or order 
of the Deputy Commissioner under this 


section”. Likewise. in sub-section (2), the 


words “pending his decision under sub- : 


section (1) pass such order as he deems 
fit” as also in sub-section (4) the words 
‘while recording his decision under sub- 
section. (1) and pending implementation 
of such decision, pass such interim order 
as he may deem fit” manifestly bring out 
the difference between a “decision” and 
an “order”, The orders passed under 
sub-section (2) or (4) are really interim 
orders and they are not decisions under 
Section 77 (1). The final disposal of any 
dispute as to the questions referred to in 
sub-section (1) is what is characterised 
as a “decision”, while the orders passed 
under sub-section (2) or sub-section (4) 
are characterised as an “order” or “in« 
terim Order” respectively in those sub- 
sections. This distinction made by the 
section gathers further strength from the 
words employed in sub-section (3) of Sec- 
tion 77. Sub-section (3) expressly uses 
the term “decision” or “order”, If be« 
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comes therefore plain that the decision 
referred to in Section 78 is the decision 
given by the Deputy Commissioner when 
he finally decides any dispute as to the 
questions referred to in sub-section (1) of 
S What must necessarily follow is 
that the remedy of suit provided in Sec- 
tion 78 to any aggrieved person is only 
against a decision finally given by the 
Deputy Commissioner deciding any dis- 
pute relating to any question referred to 
in Section 77 (1) of the Act. Section 78 
therefore does not apply to any order or 
an interim order passed by the Deputy 
Commissioner under Section 77 (2) and 
{4) respectively. 


8. What then is the remedy avail- 
able to an aggrieved party against an 
order or an interim order made by the 
Deputy Commissioner under gub-sec, (2) 
or sub-section (4) of S. 772 Section 82 


clearly provides an answer to this ques-| 


tion. ‘The remedy against such an order 
is by way of revision tothe Commissioner. 
That section expressly states that the 
Commissioner may either suo motu: or on 
an application call for and examine the 
record of any Deputy Commissioner in 
respect of any proceeding under the Act. 
ft could not be doubted before and 
in fairness it must be said that it 
was not doubted before us that 
I A. No. 1 of 1971 filed under Sec- 
tion 77 (2) of the Act or any I. A. filed 
under Section 77 (4) is a proceeding 
under the Act within the meaning of Sec- 
tion 82. What is excluded from the revi- 
sory jurisdiction of the Commissioner is 
a proceeding under the Act in respect of 
which a suit to a Court is provided by 
the Act. We have already noticed that 
Section 78 provides a remedy of suit in 
a proceeding wherein any dispute relat- 
ing to any question mentioned in Sec- 
tion 77 (1) is finally decided by a deci- 
sion does not provide the remedy of a 
suit against an order or any interim 
order made in a proceeding under Sec- 
tion 77 (2) or (4). No other provision is 
brought to our notice which provides a 
remedy of suit or an appeal or an ap- 
plication or a reference to a Court. That 
being the position, order made under sub- 
section (2) of S. 77 is clearly revisable 
by the Commissioner, Endowments, under 
Section 82 of the Act. 


9. The Joint Commissioner obvi- 
ously went wrong in holding that “as 
under Section 78 a right of suit is pro- 
vided for the aggrieved party against the 
decision of the Deputy Commissioner 
under Section 77, S. 82 of the Act cannot 
be invoked by the petitioner’. The Joint 
Commissioner plainly failed to keep in 
view the material difference between a 
“decision” given and an “order” made 
under Section 77. He was clearly wrong 
in observing that “the petitioner has to 
wait till a decision is given by the 
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Deputy Commissioner under Section 177 
of the Act and then only file a suit in 
the District Court under Section 78, Any 
such direction would obviously amount 
to flying in the face of Section 82. In 
the view which we have taken of Sec- 
tion 78, the order under sub-section (2) 
of S. 77 which the Deputy Commissioner 
has made in I. A, No. 1 of 1971 in O. A. 
80 of 1970 on 22-12-1971 was clearly 
revisable by the Commissioner. Endow- 
ments, under Section 82 of the Act. In 
declining to hear the revision. he has 
refused to exercise the jurisdiction vest= 
el in him under Section 82 of the Act. 
His impugned order dated 30-12-1971 
therefore has necessarily to be quashed 
by the issue of a writ of certiorari, This 
Court is also entitled to issue a command 
by way of mandamus to the Joint Com~ 
missioner directing him to restore R. P. 
No, 129 of 1971 to his file and hear and 
dispose of the Revision Petition in accord- 
ance with law, 

10. We accordingly allow the writ 
petition, The petitioners will get their 
costs, Advocate’s fee Rs, 100/-. 


Petition allowed, 
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SAMBASIVA RAO, J. 


M. Venkatachalam and others, Peti- 
' toners v. The State of Andhra Pradesh and 
others, Respondents, 


aut Petna. No. 782 of 1971, DJ- 10-3- 
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Index Notes- (A) Andhra Pradesh 
Education Rules, Rule 219 (b), Note Gv) — 
Note (iv) inserted by Government Notifica- 
tion No. 2745/22/69-10 Edm. D/- 16-11-70 
which takes away the fee concession of em- 
ployee-students is violative of Art. 14 of 
the Constitution. AIR 1968 SC 658, Follow- 
ed. (X-Ref:— Constitution of India, Art. 14). 
@aras 3, 6) 
Cases Referred: | Chronological 
AIR 1971 SC 1021 = (1970) 3 SCR 
854, Century Spg. and Mfg. Co. v. 
Ulhasnagar Municipality 
AIR 1968 SC 658 = (1968) 2 SCR 
165, Income-tax Officer, Assam vV. ; 
Lawrence Singh 6 
‘AIR 1968 SC 718 = (1968) 2 SCR 
366, Union of India v. Anglo Afghan 
Agencies 
M. N. Rao, for Petitioners; 3rd Govt. 
Pleader, for Respondents Nos. 1 and 2. 
ORDER :— The large number of peti- 
tioners in this writ petition are employee- 
students studying in the evening session of 
the V. R. College, Nellore. When they were 
admitted into their courses they were grant- 
ed half fee, concession on the ground that 
their income was less than Rs. 3600/- per 
year. But by a memorandum No. 2745/P2/ 
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69-10, Dj- 16-11-1970, the Government 
withdrew this half fee concession to all em- 


ployee-students. In consequence, the Princi- 
pal of the College has called upon the peti- 
tioners, by his notice D/- 9-11-1971, to pay 
full term fee for the academic year. The 
petitioners now seek a mandamus restrain- 
ing the respondents from enforcing this 
memorandum. 
2. The material facts relating to this 
cary are not in dispute. By G. O. Ms. 
o. 14, Planning Department, DJ- 24-1- 
1964 the Government directed that 
“the fee concessions granted under 
Rule 82 of the Madras Educational Rules 
shall be extended to all poor students irres- 
pective of their caste or creed. All students, 
the income of whose parents is less 


oor.” 

en by memo No. 340722/66-2 Edn. DJ- 
28-10-1966 the Government directed, ac- 

ting the recommendations of the Direc- 
tor of Public Instruction, that with effect 
from the school year 1966-67 the income 
limits for the purpose of fee concessions 
should be fixed in the case of Secondary 
Schools at Rs. 2400/- and for College 
Rs. 3600/-. It is on this basis that all the 
petitioners have been awarded half. fee con- 
cessions on the production of certificates 
that their incomes were less than Rs. 3600/- 
per year. Now by memo No. 2745/P2/69-10 
dn. D/- 16-11-1970 the Government direct- 
ed that after Note Gii) under sub-rule (b) 
of Rule 219 of the Andhra Pradesh Edu- 
cation Rules, the following note shall be 
inserted viz., 

“IV: Concessions under this Rule shall 
not be granted to employee-students study- 
ing in the evening colleges in the State”. 

3. By virtue of this amendment all 
employee-students, whatever their or their 
parents’ economic status may be, are denied 
the half fee concessions because they are 
employees. . 

4, Sri M. N. Rao, appearing for the 
petitioners impugns this on two grounds. 
One is that this withdrawal of fee conces- 
sion to employee-students, while retaining 
it to other students, is repugnant to the 
equality rule adumbrated in Article 14 of 
the Constitution. Secondly, having repre- 
sented to the petitioners and made them 
believe that half fee concession would be 
given to them during their courses of study, 
the respondents are precluded by the prin- 
ciple of estoppel in withdrawing this con- 
cession. 

5. The respondents have not filed 
any counter. But the learned Government 
Pleader urges that Art. 14 has no applica- 
tion here because the employee-students are 
earning members and differentiation be- 
tween them and other students is a reason- 
able classification and does not therefore 
contravene the quality rule stated in Art. 14. 
Since the financial position of the State has 
worsened, the Government were obliged to 


than >: 
Rs. 1500/- per year, shall be considered 


66 A.P.  [Prs. 1-3] 


withdraw the half fee concession to the 
grown up students and therefore there is no 
question of estoppel either: 

6. I am not persuaded to agree with 
the contention of the learned Government 
Pleader. I find considerable force in what 
Mr. Rao contends for. The Rule laid down 
by the respondents and which is being fol- 
lowed for giving half fee concession is the 
economic backwardness of the students and 
their parents. Under Memo No. 3407, Dj/- 
28-10-1966, the Government, on the recom- 
mendation of the Director of Public In- 
struction, prescribed Rs. 2400/- for high 
schools and Rs. 3600/- for colleges as the 
income limits. On a plain reading of 

O. M. S. No. 14 dated P341- 1964 and the 


memorandum dated 28-10-1966, if the 
income of a college student and bis 
parents is more than Rs. 3600/-, he 


would not be entitled to half fee conces- 
sion. If the combined economic position of 
the student and the parents is less than 
Rs. 3,600/-_ they Tor be entitled to half 
fee concession. Now, by virtue of the im- 
pugned memo D/- 16-11- 1970, the Govern- 
ment want to create a new class of em- 
ployee-students, and to discriminate against 
them. It is clearly hostile discrimination 
against them, for the reason that even if 
their income and their parents’ put together 
is less than Rs. 3600/- they would be denied 
the half fee concession. I fail to see how the 
employee-students would form a separate class 
simply because both the students and their 
parents are earning. I am not satisfied that 
this is a reasonable classification. In any case, 
there is no nexus between this classification 
and the object that is sought to be achieved 
by giving concessions to economically back- 
ward students. I have no hesitation in hold- 
ing that employee students are discriminat- 
ed against by issuing the impugned G. O. 
It is consequently repugnant to Art. 14 of 
the Constitution. I am supported in this 
view by the decision of the Supreme Court 
in Income-tax Officer, Assam v. Lawrence 
Singh, AIR 1968 SC 658. 

7. In my opinion, the other argu- 
ment addressed by Sri Rao that the respon- 
dents are precluded by the principle of 
estoppel from withdrawing the half fee con- 
cession in the midway is also justified. Ac- 
cording to rules it would be sufficient if, at 
the time of admission, the candidate pro- 
duces a certificate showing his economic 
backwardness. On that certificate, half fee 
concession is granted to him for the entire 
duration of the course of study, unless on 
an information the concerned authorities 
withdraw it on the ground that his econo- 
mic capacity has substantially increased. It 
is quite possible that a number of these 
petitioners and other employee-students 
would not have joined these courses of 
study, had not this half fee concession been 
made available to them. Having made them 
believe and act upon these representations, 
the respondents are now precluded to with- 
draw it all of a sudden during the course 
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of their studies. This position is well esta- 
blished in Union of India v. Anglo Afghan 
Agencies, AIR 1968 SC 718 and Century 
Spg. and Mfg. Co. v. Ulhasnagar Munici- 
pality, 1971 SC 1021. 

8. By virtue of the proceedings 
issued by the Government, the petitioners 
have acquired a right to half fee conces- 
sion. I accordingly issue a mandamus to 
the respondents not to enforce the memo 
No. 2745/P2/69-10, D/- 16-11-1970 in so 
far as the petitioners are concerned. The 
petitioners will have their costs from the res- 
pondents. Advocate’s fee Rs. 100/-. 

Order accordingly. 
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Shaik Musta Ahmed, Petitioner v. 
The State of Andhra Pradesh and another, 
Respondents. 


ane Petn. No. 556 of 1972, DJ- 4-3- 
Index Note:— (A) Constitution of 
India, Art. 14 — When English is a com- 
pulsory subject evem im colleges with Telugu 
as a medium of imstruction the concept of 
equality is not violated if test papers for 
entrance examination for M.B.B.S. course 
are set im English with option to answer 
them either in English or Telugu. (Para 18) 
Cases Referred: Chronological Paras 
AIR 1954 SC 592 = 1955 SCR 305, 
K. N. Guruswamy v. State of My- 
sore 
P. A. Chowdary, for Petitioner; 
Govt, Pleader, for Respondent. 
ORDER :— The petitioner has passed 
the Intermediate examination held by the 
Intermediate Board in March 1971. He was 
taught all subjects at High School and also 
at the Intermediate stage through the medi- 
um of Telugu language. With a view to 
qualify himself for admission to the Medi- 
cal College he took up for study the sub- 
jects of Physics, Chemistry, Zoology and 


. 6 
3rd 


Botany. 


2. The petitioner has given the sta- 
tistical details about the number of Colleges 
imparting instruction through the medium 
of Telugu language. In the Andhra area 
of the 198 colleges, English medium js 
adopted only in 10 colleges. In the Telan- 
gana area also in the vast majority of the 
colleges English is not the medium of in- 
struction. The petitioner states that at Nidu- 
brolu where he resides and also in the 
neighbourhood the medium of instruction 
in the colleges is only Telugu. He mentions 
that fact to lay Stress on the position that 
jt has become a matter of necessity for stu- 
dents to accept Telugu as the medium of 
instruction not as a_matter of choice but 
because of compulsion. 

3. At the entrance examination held 
for the purpose of selection of candidates 
for admission into the M.B.B.S. course, the 
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written test was conducted through the 
medium of English. The. petitioner com- 
plains that the use of English language 
alone as the medium of the test has result- 
ed in unfavourable discrimination because 
of his want of familiarity with the precise 
meaning of many technical terms expressed 
in English language. He submits that as the 
question paper was set in English, he could 
not grasp the true implication of the ques- 
tions, and although he was not deficient in 
the knowledge of the subject; his failure to 
grasp the precise import of the questions 
has placed him at a disadvantage in com- 
parison with the students who pursued their 
studies at High School and College through 
the medium of English language. The peti- 
tioner asserts that the conduct of the -en- 
trance examination in English language is 
done without legislative sanction and it is 
unreasonable and discriminatory. The pray- 
er accordingly is for a declaration that the 
examination held for the purpose of selec- 
tion of candidates for admission into the 
M.B.B.S. course is illegal and  unconstitu- 
tional. The petitioner also seeks a direction 
that the examination should be conducted 
in accordance with law and through the 
medium of Telugu for those who have been 
educated with Telugu as the medium of 
instruction. 

4. The application is opposed by 
the State Government and the Director of 
Health and Medical Services impleaded as 
the first and second respondents herein. 


5. My attention has been drawn by 
the Government pleader to the rules fram- 
ed for the selection of candidates. It is clear- 
ly provided therein that the medium of the 
test will be English. The candidates may 
answer the paper either in English or 
Telugu or Urdu. It is in the light of this 
provision that the validity of the petitioner’s 
contention has to be determined. 

6. Mr. P. A. Chowdery, counsel fon 
the petitioner has advanced three arguments 
in support of the petition. In the first place, 
he argues that there is breach of the con- 
cept of equality because the students who 
have been taught through the media other 
than the English language are placed at dis- 
advantage in relation to students who were 
taught in English. Learned counsel relied 
on certain dicta in K. N. Guruswamy vV. 
The State of Mysore, AIR 1954 SC 592; at 
p. 595 the following observations occur: 

“The appellant is interested in these 
contracts and has right under the laws of 
the State to receive the same treatment and 
be given the same chance as anybody else.” 

7. TIt is submitted that it is a basic 


concept of our Constitution that in regard - 


to admission to educational institutions as 
also in other respect all citizens are entitled 
to receive the same treatment and to be 
accorded the‘ same chances of selection for 
admission. A 

8. While the formulation of the 
principle by the learned counsel may be 
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accepted as unexceptionable, the question is 
whether, in fact, there is any inequality as 
per the scheme adumbrated by the autho- 
Yities. It is true that the question paper is 
set in English. But there is a specific provi- 
sion in the Rules giving liberty to the exa- 
minees to answer the questions either in 
English language or in Telugu. Can it be 
contended in the light of this provision that 
there is an infringement of the principle of 
equality? I am of opinion that there is no 
breach of the doctrine of equality. So far 
as the vital aspect of the test is concerned, 
viz., the answer script of the candidates, 
there is no handicap under which the peti- 
tioner Iabours. He has been taught through 
the medium of Telugu language and he has 
been trained to express his ideas in that 
language. There is no impediment to his 
adopting Telugu as the language for answer- 
ing the questions. How then can it be said 
that he labours under any disadvantage or 
is subjected to any inequality? 


9, All that the counsel could say is 
that the fact that the questions had been 
set in English is itself sufficient to bring 
about an inequality. I am unable to accede 
to this proposition that the mere framing 
of the questions in English language results 
in any infringement of the principle of 
equality. 

10. We have to look at the essence 
of the matter. It is not as though the peti- 
tioner is completely devoid of knowledge of 
English. He and persons receiving instruc- 
tion through Telugu medium are taught 
English as one of the compulsory subjects 
of study. The knowledge of English so de- 
tived is clearly adequate to enable the can- 
didates to grasp the true import of the ques- 
tions although a subject itself has been 
taught through the medium of Telugu lan- 
guage. I am not persuaded that there is any 
inequality arising by reason merely of the 
question paper having been set in English. 
The main contention of the petitioner that 
there is a violation of the concept of equa- 
lity therefore falls to the ground. 


11. In view of the above conclusion 
it is unnecessary to consider the further 
contentions of the learned counsel that the 
executive is not competent to frame rules 
in this matter because the rules cover an 
area which is exclusively within the domain 
of the legislative function. Counsel for the 
petitioner argued the question at great 
length and with considerable learning. I 
need not go into the question because this 
petition can be decided on the simple 
ground that no inequality in fact arises as 
a result of the question papers having been 
set in English. 


12. The writ petition therefore fails 
and is dismissed, but I make no order as to 
costs. Advocate’s fee Rs. 100/-. 

Petition dismissed, 


——— 
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(V 60 C 22) 


GOPAL RAO EKBOTE AND A. V. 
KRISHNA RAO, JJ. 


State of Andhra Pradesh and others, 
Appellants v. Gattimukkala Venkatareddy 
and others, Respondents. 


Writ Appeals Nos. 514 of 1971 and 7 
of 1972, Dj- 4-3-1972, against judgment of 
Parthasarathy, J. in W. P. No. 3387 of 1971 
D/- 10-12-1971. 

Index Note:—(A) Constitution of India, 
Art. 226 — Mandamus to allow the peti- 
tiomers to seH sum-cured abnus leaves in 
open market in the absence of fixation of 
price thereof by the Govermment under A, 
P. Act 4 of 1971 — Validity. (X-Ref:— 
Andhra Pradesh Minor Forest Produce 
(Regulation amd Trade) Act 4 of 1971, Sec- 
tions 5 and 7). 


Brief Note:— (A) The function of the 
mandamus -is to force the Government to 
carry out their statutory obligation and not 
to direct them to act contrary to the pro- 
visions of law. Section 5 of Andhra Pradesh 
Minor Forest Produce (Regulation and 
Trade) Act puts restriction upon persons 
from selling abnus leaves to any one ex- 
cept the Government or its authorised 
agent. mandamus can therefore be 
granted to carry out the purpose of the said 
section and it would not be proper to allow 
a person to sell abnus leaves to any one 
else not authorised by Section 5. 


Where therefore on Government’s fail- 
ure to fix price of sun-cured abnus leaves 
under Section 7 of the Act, a direction was 
issued in writ petition allowing the peti- 
tioners to sell their abnus leaves in open 
market and the Government was asked not 
to put restriction to it; Held Gn L. P. appeal) 
that such a direction allowing sale of abnus 
leaves to any one was contrary to the pro- 
visions of Section 5 and cannot be issued. 
(Mandamus was therefore issued directing 
the Government to fix the price of Sun- 
cured abnus leaves within the time fixed.) 
W. P. No. 3387 of 1971, DJ- 10-12-71 
(Andh. Pra.), Reversed. (Paras 16, 17) 


Index Note:-— (8) Andhra Pradesh 
Minor Forest Produce (Regulation and 
Trade) Act (4 of 1971), Sections 2 (5), 5 
and 7 — Schedule — The expression ‘ab- 
nus leaves’ includes sum-cured abmnus leaves 
also. 

Brief Note:— (B) The expression ‘ab- 
nus leaves’ in the schedule would include 
raw as well as sun-cured abnus leaves with- 


in the definition of minor forest produce_ 


under Section 2 (5). The restriction impos- 
ed by the Government to abnus leaves 
under Section 5 would thus apply not only 
to raw but also to sun-cured abnus leaves 
and therefore it is obligatory for the Gov- 
ernment to fix the price of both kinds of 
abnus leaves under Section 7. W. P. No. 
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3387 of 1971, Dj- 10-12-71 (Andh. Pra.) 
Reversed. (Paras 18, 19, 20) 

Principal Govt. Pleader, for Appellants; 
in W. A. 514 of 1971 and Respondents in 
W. A. 7 of 1972; A. Raghuvir, for Respon- 
dent in W. A. No. 514 of 1971 and Appel- 
lants in W. A. No. 7 of 1972. 


_ GOPAL RAO ERKBOTE, J.:— These 
two appeals arise out of an order passed by 
our learned brother Parthasarathi, J., in 
W. P. No. 3387 of 1971. Since the questions 
raised in both these appeals are common, 
they can conveniently be disposed of by a 
common order. 

2. The material facts in order to 

appreciate the contentions raised before us 
are that the respondents in W. A. No. 514/ 
71 who are the appellants in the other 
appeal filed the above writ petition for the 
issue of a writ of mandamus directing the 
Government of Andhra Pradesh to forth- 
with declare in terms of Section 7 of Act 
IV of 1971 the price at which the raw leaves 
and the sun-cured abnus leaves are to be 
purchased by the Government. Jn the alter- 
native the petitioners asked that if for any 
reason the Government should refuse to do 
so within a period to be specified by this 
Hon’ble Court to declare that the petition- 
ers are at liberty to sell the abnus leaves 
collected by them from their patta Jands in 
open market at the prevailing market rate, 
notwithstanding Act IV of 1971. 
_ 3 The writ petitioners are the patta- 
dars owning lands. Beedi leaves are grown 
by a natural process on these lands. Abnus 
leaves which are the product of such 
growth, are characterised as minor forest 
produce in Act IV of 1971. The said Act 
creates a monopoly in the Government in 
regard to the abnus leaves. 

4 Section 2 (5) defines “minor 
forest produce” to mean “any forest pro- 
duce other than timber, trees (excluding 


bamboos) and .charcoal, specified in the 
schedule”. The schedule mentions Abnus 
(or Tuniki or Beedi) leaves. Thus Abnus 


leaves come within the definition of ‘minop 
forest produce’. 

5. Section 5 of the Act relates to 
the restrictions put on purchase or transport 
of minor forest produce. The Section en- 
joins that upon the issue of a notification 
under sub-section (3) of Section 1 in res- 
pect of an area, no person other than the 
Government or an officer of the Govern- 
ment authorised in that behalf or an agent 
appointed for a unit shall purchase or trans- 
port any minor forest produce to which the 
Act applies. 


6. It was not doubted that although 


- the section puts a restriction of purchase by 


necessary implication, the restriction takes 
within itself selling of the abnus leaves also 
without which no question of any purchase 
can arise. Sub-section (3) of that section 
empowers the Government to frame rules 
laying down as to how a person desiring 
to sell any forest produce can sell the pro- 
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duce to the Government or the persons 
named in Section 5. Section 7 then puts a 
statutory obligation on the Government to 
fix the price of minor forest produce in 
consultation with the committee. Since it is 
relevant we would like to read it as far as 
it is relevant. - Deo 

“The Government shall by notification 
and after consultation with the committee, 
fix the price at which any particular minor 
forest produce shall be purchased by them 
or by any authorised officer or agent, from 
growers of that produce and the price so 
fixed shall also be published in such other 
manner as may be prescribed not later than 
the 31st day of December; and the price 
so fixed shail not be altered during the year 
to which the price relates.” 

7. In the discharge of this statutory 
obligation, the State Government issued 
G. O. Ms. No. 2344 dated 28-12-1970 pres- 
cribing. the price of the raw abnus leaves 
gny. It does not fix the price for sun-cured 
leaves, 


8 A batch of writ petitiones was 
filed in this Court questioning the validity 
of the abovesaid G. O. The batch of writ 
petitions was allowed on 30-4-1971 although 
the detailed judgment was given subse- 
quently on 10-6-1971. 

9. The said decision strikes down 
the said G. O. as illegal and directed the 


Government to re-fix the price to be paid - 


to the pattadars regarding abnus leaves. 

10. Since the Government seems to 
have been aggrieved by that judgment and 
intends to go to the Supreme Court in ap- 
peal, they filed an application for leave to 
appeal to the Supreme Court. We are told 
that leave has now been granted, but. no 
appeal has yet been preferred. . 

11. It is also a common ground that 
in pursuance of the direction given by this 
court in the said batch of writ petitions, the 
Government has not re-fixed the price of 
the abnus leaves although their request to 
suspend the operation of the judgment in 
the said cases was rejected. 

12. The writ petitioners admittedly 

do not have in their possession raw abnus 
leaves. They have sun-cured them. They 
as stated earlier, wanted a direction against 
the Government to fix the price both of raw 
as well as of sun-cured abnus leaves. It is 
only in the alternative that they had asked 
for liberty to sell the sun-cured leaves which 
they have in their stock in open market. 
. B. The learned single Judge, be- 
fore whom the writ petition came for hear- 
ing, by his judgment under appeal dated 
10-12-71 observed as follows: 

“As the Government pleader has _ not 
notified this Court of the intention of the 
Government to fix the price, and as the 
time for the fixation of the price had ex- 
pired long ago, it is just and reasonable to 
grant the declaration asked for by the peti- 
tioners that they are at liberty to sell the 
abnus leaves collected during the season ie. 
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in the first part of this year (1971). After 
the decision of this court it was open to the 
Government to have fixed the price and 
to have taken advantage of the monopoly 
created in their favour. But action has not 
been taken to fix the price. The consequence 
is that the obligation to sell has not arisen 
so far as the petitioners are concerned. 

It has been suggested by the Govern- 
ment pleader that the petitioners could have 
delivered the produce to the Government or 
authorised agents leaving it to the Govern- 
ment to fix such price as they might deem 
fit. In my view this suggestion is clearly in- 
compatible with the provisions of the Act. 
It is not the intention of the Act to enable 
the Government to acquire forest produce 
in any manner other than by a sale effected 
voluntarily by the growers. To insist upon 
the delivery of the produce without fixing 
the price is not just; nor it is in accordance 
with the provisions of the Act. It certainly 
does not amount to a sale but is nothing 
short of duress. 


_. Whe result therefore is that the peti- 
tioners are entitled to a declaration that 
they are at liberty to sell in the open mar- 
ket the abnus leaves collected by them from 
their lands in the first half of this year. It 
follows that if such sales are effected, no 
restriction can be imposed by the authori- 
ties on the transport of the forest produce 
sold by the petitioners as per the directions 
hereby given.” 

14, The learned Judge accordingly 
allowed the writ petition in the manner in- ` 
dicated above. 

15. Both the Government as wel 
as the writ petitioners do not seem to be 
satisfied with the way in which the writ 
petition was disposed of. Hence these two 
appeals before us. 


16. In so far as the appeal prefer- 
red by the Government is concerned, we 
find sufficient strength in the contention of 
the learned Government Pleader that the 
declaration granted by the learned Judge 
and direction given in the said judgment is 
contrary to Section 5 of the Act. The func- 
tion of the mandamus is to force the Gov- 
ernment to carry out their statutory obliga- 
tion and not to direct them to act contrary 
to the provisions of the Act. In this case, it 
has already been brought out that Section 
5 puts restriction upon the persons from 
selling abnus leaves to anyone except the 
Government or its authorised agent. This 
Court can therefore grant a mandamus to 
carry out the purpose of the said section 
and it would not be proper for this court 
to allow persons to sell the abnus leaves to 
anyone else not authorised by Section 5. It 

ill be contrary to Section 5 and would 
therefore be improper. 

17. If the result of the mandamus 
is to disobey a law validly enacted by the 
Legislature, such a writ of mandamus ob- 
viously cannot be issued. We are therefore 
satisfied that the learned Judge has obvious- 
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ly done wrong in declaring that the writ 
petitioners will have freedom to sell the 
minor forest produce, that is to say, abnus 
leaves, in the open market. There is nothing 
like an open market after the enactment so 
far as the abnus leaves are concerned. We 
would therefore allow the appeal of the 
Government and set aside the order of the 
learned Judge in that behalf. 


18. We then turn to the appeal filed 
by the writ petitioners. The first question to 
which we must address ourselves is whether 
the provisions of Sections 5 and 7 apply to 
sun-cured abnus leaves also. We have al- 
ready extracted the definition of ‘minor 
forest produce’. Even a casual reading of 
that definition would disclose that any 
minor forest produce specified in the sche- 
dule comes within the purview of the Act. 
Since abnus leaves are mentioned jin the 
schedule, they are covered by the Act. No 
attempt was or could be made to confine 
the operation of the Act only to raw abnus 
leaves. It would be reading something in 
the Act which does not exist there. Neither 
this Court can add to the schedule in any 
manner. The term “abnus leaves” used in 
the schedule would take within its fold not 
only the raw abnus leaves but also sun-cur- 
ed abnus leaves. That is so because it could 
not be brought to our notice from the said 
Act that the growers are precluded from 
sun-curing raw abnus leaves. In the ab- 
sence of any such restriction on their right 
to hold abnus leaves, they are free to either 
continue to possess abnus leaves in the raw 
form or sun-cure them. 


19. Section 5 likewise puts restric- 
tion on purchase not only in reference to 
raw abnus leaves but also in regard to sun- 
cured leaves. If that understanding of the 
section is considered as wrong; then there 
would be no restriction upon the purchase 
or sale of sun-cured leaves. The learned 
Government Pleader therefore was right in 
conceding that even sun-cured abnus leaves 
come within the embrace of Section 5 of 
the Act. 


20. If that is so, then Section 7 
must necessarily cover the sun-cured abnus 
leaves. It becomes therefore a statutory ob- 
ligation of the Government to fix the price 
of the sun-cured abnus leaves also. This 
obligation has not been discharged by the 
Government so far. Admittedly the notifi- 
cation, G. O. No. 2344 dated 28-12-1970 
fixed the price of raw abnus leaves only. 
Right from the date when the Act was 
brought into force therefore, the Govern- 
ment has not fixed the price in regard to 
sun-cured abnus leaves. The position there- 
fore now which prevails is that the Govern- 
ment has got the monopoly both in regard 
to raw as well as sun-cured abnus leaves. 
While it had fixed the purchase price of 
raw abnus leaves, it has so far failed to fix 
the price for sun-cured leaves. Even the 
price which they had fixed for raw abnus 
‘leaves by a notification has been struck 
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down. The Government has not re-fixéd any 
price even for raw abnus leaves. The direc- 
tion given by this Court in W. P. M. P. No. 
5252 of 1971 bas also not been carried out 
by the Government. The direction was given 
by a learned single Judge of this court on 
10-9-1971 that the Government should fix 
the price of the abnus leaves within four 
weeks from that date. The order either 
covers both the raw and sun-cured abnus 
leaves or in any case must cover 
sun-cured abnus leaves because the writ 
petition is mainly concerned with sun-cured 
abnus leaves. Although thus the Govern- 
ment has monopoly, it does not discharge 
its obligation to fix the price and take pos- 
session of the sun-cured abnus leaves from 
the petitioners. The petitioners evidently 
cannot sell sun-cured abnus leaves to any- 
one elese except the Government or its au- 
thorised agent. The Government certainly 
is not entitled to adopt dog in the manger 
policy. Once it takes upon itself the mono- 
poly of abnus leaves, it should do every- 
thing in its power as quickly as possible so 
that the compulsory purchase of raw abnus 
leaves as well as the sun-cured abnus leaves 
must be effectuated without allowing this 
perishing material to deteriorate or the 
growers to suffer. 


21. In these circumstances, the 
question is to what relief the petitioners are 
entitled. They have been holding the sun- 
cured abnus leaves in their possession since 
the relevant season of 1971. We are nearing 
the end of that season as April 1972 is fast 
approaching. Therefore we have reached 

e conclusion that it is a pre-eminently fit 
case in which a mandamus should be issu- 
ed to the Government to discharge theis 
statutory obligation cast on them by Section 
7 of the Act, an obligation which they have 
so far not discharged and no satisfactory 
explanation has been offered to us as to why 
they failed to discharge that obligation. 


22. We would therefore issue a writ 
of mandamus directing the Government to 
fix the price in pursuance of Section 7 of 
the Act of sun-cured abnus leaves within 
four weeks from today. The Government is 
also directed to purchase the sun-cured ab- 
nus leaves of the season of 1971 lying with 
all the petitioners and pay the price so fix- 
ed by them to the petitioners at the time 
of purchase. . 


23. We would allow Writ Appeal 
No. 7 of 1972 accordingly with costs. The 
Government will pay the costs of the ap- 
pellants. We do not make any order as to 
costs in Writ Appeal No. 514 of 1971. Ad- 
vocate’s fee Rs. 100/-, in each case. 


Appeal allowed. 
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(Y 60 C 23) 
SAMBASIVARAO, J. 


The State of Andhra Pradesh, Appel- 
lant v. Rayi Rangaiah, Respondent. 

Second Appeals Nos. 601, 642 and 900 
of 1969, D/- 21-6-1971, against order of the 
Principal Sub. J., Ongole in Appeal Suits 
Nos. 90, 95 and 96 of 1964. 

Index Note:— (A) Tenancy Laws — 
Estates (Abolition and Conversion into 
Ryotwari) Act, Madras (1948), Section 18 
(4) and (5) — Despite the abolition of the 
estate, buildings not belonging to the land- 
holders and the sites around them vested in 
those who had owned them before the Act 
came into force. Same result follows from 
the provisions of Section 2 of the Madras 
Land Encroachment Act (1995). (X-Ref:— 
Madras Land Encroachment Act (1905), 
Section 2). (@aras 7, 8) 

Index Note:— (8) Survey and Boun- 
daries Act, Madras (£923), Section 14 — 
Section does mot bar a suit for declaration 
of title. (@ara 9) 
Cases Referred: Chronological Paras 
(1959) 2 Mad LI 513 = 72 Mad LW 

767, Rengaraja Iyengar v. Chikannu- 

ammal 8 
K. Mahipathi Rao, for the 3rd Gov- 
ernment Pleader, for Appellant; C. Poorna- 
jah, for M. Chandrasekhara Rao, for Res- 
pondent. 


JUDGMENT :— The unsuccessful de~- 
fendant, which is the State of Andhra Pra- 
desh is the appellant in these second ap- 
peals. The respondents-plaintiffs filed the 
suits out of which these second appeals 
arise for declaration of their titles in respect 
of their respective areas and that they have 
perfected their titles by adverse possession. 
Their case is that these sites originally form- 
ed part of village site or gramakantham in 


the village of the Yerajerla in the former 
Zamindari estate of Venkatagiri. That 
estate was notified and abolished on 7-9- 


1949. In the subsequent settlement proceed- 
ings, these sites were included in Survey 
No. 292 and were shown as portions of the 


burial ground and cattle stand poramboke. | 


The plaintiffs contend that the Government 
had no manner of right to do so, because 
even before the Abolition Act came into 
force they had been in possession of the 
sites for more than 30 years and raised 
constructions therein. Under’ Section 21 of 
. the Estates Land Act, they could not be 
evicted even by the communal land and 
after the Abolition Act they got rights to 
the property. Therefore, they are entitled to 
the relief sought. 


2. The Government contended that 
the entire land was right from the begin- 
ning a burial ground and cattle stand and 
the plaintiffs had no possession for 30 years 
before the Abolition Act. 
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3. The Courts below concurrently 
found that these sites formed parts of vil- 
lage site; that the plaintiffs had been in 
possession of them for more than 30 years 
before the Abolition Act; that they had 
raised constructions and other buildings on 
the sites and that, therefore, they are en- 
titled to the declaration of their title. The 
plaintiff’s suits are accordingly decreed. The 
unsuccessful defendant has brought these 
second appeals. 

4, Sri Mahipathi Rao, appearing for 
the appellant-Government, raises three con- 
tentions. The first of them is that Section 
21 of the Estates Land Act does not confer 
any title on the plaintiffs. At best it confers 
on them a right not to be evicted. There- 
fore, the lower Courts are wrong in resting 
their decree for title on Section 21. This 
argument is fallacious for the reason that 
the Courts below did not found the decree 
for title on Section 21. That section was 
referred to and relied on only for the pur- 
pose of showing that the Government could 
not have evicted the plaintiffs from the sites 
even before the Abolition Act came into 
force, because they had been in occupation 
for more than 30 years. The finding that 
the plaintiffs had been in occupation for 
thirty years before the Abolition Act is a 
concurrent finding and is not rightly can- 
vassed before me by Sri Mahipathi Rao. 
Now that the concurrent finding stands, it 
follows that the Government could not 
have evicted the plaintiffs from the sites 
even before the Abolition Act came into 
force. That is all the Courts below said. 


5. From the above follows the 
second point advanced by the learned coun- 
sel. If under Section 21 the plaintiffs had 
only acquired the right not to be evicted, 
then they had no title at all which could 
be declared by the Court. Under Section 3 
of the Abolition Act the entire estate vested 


in the Government. ‘Therefore, whatever 
tights the plaintiffs had are now lost to 
them. The decree for title given by the 


Courts below to the plaintiffs is, therefore, 
wrong. 


6. It is undisputed and that is the 
concurrent finding of the Courts below that 
before the estate was abolished, all the 
plaintiffs had raised building etc., in their 
respective sites. That finding of fact is also 
not disputed before me. - 

7. Then, on the basis of Section 18 
(4) it can be said that these buildings which 
are not the buildings belonging to the land- 
holders have vested in the plaintiffs. There- 
fore, by virtue of sub-section (4) of Section 
18 they vested, despite the abolition of the 
estate, in the plaintiffs who had owned them 
before the Act came into force. Sub-section 
(5) of the same section makes it clear that 
the expression “building” includes a site on 
which it stands and any adjacent premises 
occupied as an appurtenance thereto. Thus, 
the plaintiffs have got the rights to the suit 
buildings and the sites around them. 





- 
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8. This conclusion can also be rest- 


‘lted on the provisions of the Madras Land 


Encroachment Act, 1905. Section 2 declares 
that all public roads etc., are the properties 
of the Government. But it lays down cer- 
tain exceptions to that declaration and one 
of them is lands owned as temple sites or 
owned as house sites or backyard. In the 
case before me it is clear that these are 
house sites belonging to the plaintiffs. There- 
fore, they do not vest in the Government. 
It is undisputed that the Land Encroach- 
ment Act applies to all the areas -which 
were formerly estates but were subsequent- 
ly abolished. This view is supported by a 
decision of the Madras High Court in 
Rangaraja Iyengar v. Chikannuammal, (1959) 
2 Mad LY 513. Viewed from any angle, 
there is no doubt that the plaintiffs are en- 
titled to a declaration of their title to the 
buildings and the sites around them. 

9. The last of the contentions is 
that the present suit does not lie in view of 
the bar of Section 14 of the Survey and 
Boundaries Act. But, this objection is easily 
answered. This is not merely for the cor- 
rection of a boundary as declared by the 
Survey authorities or rectifying 
number but one for declaration 
Therefore, the bar of Section 14 has no ap- 
plication to suits for title. 

10. Thus, none of the objections 
pa out to the decrees passed by the 
ower appellate Court has any force. No 
other point is raised. The Second Appeals 
are accordingly dismissed . with costs. No 


leave. 
-Appeals dismissed. 





AIR 1973 ANDHRA PRADESH 72 
(Y 60 C 24) 
GOPAL RAO EKBOTE, J. 


Panchayat Samithi, Petitioner v. Sri- 
ag Kethavarapu Kannamma, Respon- 
ent. 

Civil Revn. Petn. No. 1211 of 1971, 


DJ- 17-1-1972, against order of Dist. Mun- 
sif, Narsipatnam, D/- 15-12-1970. 


Index Note:— (A) Stamps Act (1899), ` 


Section 2 (16) — A document executed in 
favour of a Panchayat Samithi embodying 
terms of contract for collection of tolls 
would be a lease within meaning of Cl. 16 
of Section 2. @ara 2) 
P. Shiv Shanker, for Petitioner; K. Siva 
Prasada Rao, for Respondent. i 


ORDER :— The only question involv- 
ed in this revision petition is whether the 
document in question is a lease within the 
meaning of Section 2, Clause (16) of the 
Indian Stamp Act. What happened in the 
case was that in an auction, the respondent 
took the contract for collection of toll from 
the Panchayat Samithi for a period of six 
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months commencing from 1-10-1967 and 
ending with 31-3-68. He executed, in pur- 
suance of the said auction, a document on 
9-10-1967 thereby agreeing to abide by cer- 
tain terms including the payment of the 
amount. As the defendant was in arrears, 
the Panchayat Samithi instituted a suit for 
recovery of the arrears due from the defen- 
dant. An objection is now taken that the 
document which the defendant executed in 
favour of the Panchayat Samithi is a lease 
within the meaning of Section 2, Clause 
(16) of the Act and that therefore it re- 
quires stamp duty under Schedule I, Arti- 
cle 35 (c), on the basis that it is a bond. 
The trial Court accepted the objection rais- 
ed by the office and directed the plaintiff to 
pay the fixed stamp together with penalty 
thereon. It is this order that is now chal- 
lenged in this revision petition. 


a i Clause (16) of Section 2 of the 
Act which relates to “lease” reads as under: 

“Lease” means a lease of immovable, 
property and included also— 

(a) a patta. 

(b) a Kabuliyat or other undertaking, 
not being a counter-part of a lease, to culti- 
vate, occupy or pay or deliver rent for im- 


movable property. 
f by which tolls of 


(c) any instrument 
any description are let, 

(d) any writing on an application for 

lease intending to signify that the applica- 
tion was granted.” 
Even a casual reading of this definition of 
“lease” indicates that any instrument by 
which tolls of any Saget ere are Jet comes 
within the definition of the term “lease”. 
What is therefore to be seen is whether the 
document in question is an instrument by 
which tolls of the description given in the 
said document are Jet. In so far as the ques- 
tion of letting tolls is concerned there is no 
dispute between the parties. When once 
that is admitted that by and under the docu- 
ment tolls are let, then it would have been 
an instrument by which tolls of the appro- 
priate description are let and as a result 
such instrument can be a lease within the 
meaning of clause (16) of Section 2 of the 
Act. To consider whether it is a lease or an 
agreement would be beside the point obvi- 
ously because clause (c) is widely worded 
by saying any instrument which relates to 
the letting of tolls would be a lease within 
the meaning of that term. It can hardly be 
doubted that the present deed is an instru- 
ment by and under which the collection of 
tolls is let. I am therefore satisfied that the 
conclusion of the lower court was right and 
finding no reason to interfere with it al- 
though I have reached that conclusion 
through a different route. 


3. The revision petition is therefore 
dismissed with costs. 
Petition dismissed. 


nd 
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GOPAL RAO EKBOTE, J. 


L. Machi Reddy, Appellant v. The 
y Board of Andhra Pradesh, Respon« 
ent. 

Second Appeal No. 26 of 1971, Dj- 
27-3-1971, against order of Addl. Dist. J. 
Cuddapah, in Suit No. 122 of 1969. 

Index Notes (A) Limitation Act 
(1963), Article 96 — The Wakf Board hays 
ing supervisory powers as well as the mut 
wali who ackmowledges as such is a manas 
ger within Article 96 — A suit by the for- 
mer for recovery of possessiom of property 
alienated by the latter, whether he is im of 
out of the office, is, therefore, govermed by 
Art. 96 and mot by Art. 65. CX-Ref:— Artis 
cle 65). (Paras 12, 14, 16) 

Index Note-— (8) Limitation Act 
(1963), Article 65 —— The aliemee’s posses< 
sion adverse to the religious institution can- 
not be said to have commenced during the 
tenure of office of the alienating manager 


(Para 17) 

V. Venkata Ramana Reddy, for Appel: 
lant; M. S: Khan for M. A. Baig, for Res 
pondent. 

JUDGMENT :— This is an appeal 
from the judgment of the learned Addl. 
District Judge of Cuddapah given in A. S. 
No. 122/69 on 4-8-70 whereby the learned 
‘Additional District Judge allowed 
appeal and decreed the plaintiff’s suit. 

2. The facts which give rise to this 
appeal are that the Wakf Board, Andhra 


Pradesh instituted the suit for recovery of 


possession alleging inter alia that the pro- 
perties ‘covered by Title Deed No. 490 are 
endowed to Peerlu and as such they consti- 
tute wakf property belonging to the insti- 
tution of Peerlu (Ashurkhana). It is further 
alleged that previously one Aggi Dastagiri 
Sab was the Mutwalli and manager of the 
gaid religious institution. The said Dastagiri 
Sab and his shareholders alienated items 1 
and 2 viz., S. Nos. 328/1 and 328/3 of Tap- 
peis village to one Machireddi, Karnam of 

appetla, the ist defendant, under a sale 
deed dated 1-2-43. The said Manager and 
his co-sharers also sold item 3, ie., S. No. 
453 of Tappetla village to the 2nd defen- 
dant under a sale deed dated 16-10-46. It 
was alleged that the manager and his share- 
holders had no authority whatsoever to 
effect the sales in favour of the defendants, 
They are therefore illegal and void. 


3. The Wakf Board after a proper 
enquiry declared the suit properties to be 
Wakf properties under Section 5 of the 
Wakf Board Act on 26-3-64. As the defen- 
dants did not hand over possession to the 
Wakf Board, the suit out of which the 2nd 
appeal arises was instituted on 14-8-1967. 

4. The defendants contended that 
the suit was time barred and that they 
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have perfected their title by adverse pos- 
session. They also contended that the sales 
were effected to carry out the repairs of the 
Peerlu. 

5. The trial Court, after a proper 
enquiry, held that the suit properties are 
Wakf properties. It however found that the 
suit was barred by limitation and that the 
defendants have perfected their title by 
adverse possession. The plaintiff’s suit there- 
fore for recovery of possession was held to 
be not maintainable. 


6. The Wakf Board carried the 
matter in appeal to the District Judge. The 
District Judge allowed the appeal and held 
that ‘the properties are wakf properties. He 
found that the suit was within time because 
Art. 96 of the Indian Limitation Act ap- 
Plies to the present suit. The learned Dis- 
trict Judge did not deal with the question 
of perfection of title of the defendants by 
adverse possession. 


Ne In this appeal, the principal con- 
tention of the learned Advocate for the 
appellant is that the suit is barred by time 
because in his submission it is Art. 144 of 
the Limitation Act that applies to the suit 
and not Article 96. 

o G In so far as the argument under 
Section 3 of the Extension of Limitation 
Act 29 of 1959 is concerned, it was a com- 
mon ground that that section would not 
apply because even according to that sec- 
tion the dispossession or discontinuation of 
possession must have occurred after 14-8- 
47 and before 7th May, 1954. It is only 
when dispossession or discontinuation of 
possession occurs between that period that 
the suit according to that provision can be 
filed at any time after 14-8-1947 but before 
7-5-54. Since in this case both the transfers 
were made earlier to 14-8-47, the section 
would have no application whatsoever. 

_ 9. I have therefore to consider whe- 
ther Art. 96 applies to the present case as 
is held by the learned District Judge. Two 
contentions were advanced in order to show 
that the said Article is not applicable. It 
was firstly contended that the Mutwalli 
cannot be said to be a manager within the 
meaning of Article 96. I do not think the 
argument has any force. Art. 96 reads as 


under: 
(See next page top.) 

10. Even a casual reading of this 
Article would reveal that the transfer must 
be by a manager of a religious institution 
and the suit for recovery of possession 
must have been instituted by the manager 
of the religious institution. Thus both the 
questions, which are raised before me, that 
is, that the mutwalli who transferred the 
property is not a manager and the wakf Board 
which instituted the suit also is not the 
manager will have to be considered together. 

11. Article 96 undoubtedly contem- 
plates a suit by the manager of the endow- 
ment. It is, however, plain that the mana- 
ger postulated by this Article is not neces- 
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Description of suit Period of Time from which 
Limitation period begins to run 
By the manager of a Hindu Muslim or Buddhist religious TWELVE The date of death, resignation 
or charitable endowment to recover posaession of mov- YEARS or removal of the transferor 


able or immovable property comprised 


for a valuable consideration. 


in the endow- 
ment which has been transferred by a previous manager 


or the date of appointment 
of the plaintiff as manager of 
the endowment, whichever 
is later. 





sarily a de facto manager. It will also in- 
clude a de jure manager. Thus a suit for 
recovery of possession may be filed by a 
person who in law constitutes a manager oF 
even by a person who is in actual posses- 
sion of the religious institution and who 
sues for the recovery of the property for 
the benefit of the institution and not for 
his personal benefit. Thus even a suit by a 
committee of management appointed by the 
Court or the endowments department on 
the removal or suspension of a previous 
manager can obviously be considered as a 
suit by a manager within the meaning of 
the said Article. 


12. Likewise as long as the Mut- 
walli and his co-sharers acknowledge that 
they are the mutwallis of the religious in- 
stitution, I fail to see how they cannot be 
characterised as manager of the religious 
institution. It may perhaps have been a dif- 
ferent thing if the Mutwalli had repudiated 
the Mutwalliship but no such case is plead- 
ed in this case. I have therefore no hesita- 
tion in holding that the Mutwalli and his 
co-sharers who transferred the property to 


the defendants are managers within the 
meaning of Article 96 of the Limitation 
Act, 

13. In so far as the capacity of the 


Board to institute the present suit as mana- 
ger is concerned, Section 15 of the Wakfs 
Act makes it abundantly plain that subject 
to any rules that may be made under the 
said Act, the general superintendence of all 
wakfs in a State shall vest in the Board 
established for the State; and it shall be the 
duty of the Board so to exercise its powers 
under the said Act as to ensure that the 
Wakfs under its superintendence are pro- 
perly maintained, controlled and administer- 
ed and the income thereof is duly applied 
to the objects and for the purposes for 
which such wakfs were created or intended. 
Thus, a very wide power is given to the 
Board not only to supervise the functioning 
of these wakfs but to see that they are 
properly maintained, controlled and ad- 
ministered. The Board is specifically charg- 
ed with the duty to see that the income of 
the wakfs is duly applied to the objects and 
for the purposes for which the wakfs were 
created or intended. Apart from this gene- 
ral power which Section 15 (1) confers on 
the Board, clauses (h) and (i) of sub-sec- 
tion (2) of that section specifically empower 


-the Wakf but also can manage and 


the Board to take measures for the re- 
covery of lost properties of any wakf and 
to institute and defend suits and proceedings 
in a court of law relating to wakfs. 


14, What must necessarily follow 
therefore is that the Wakf Board having 
supervisory powers and having special 
duties to perform is not only entitled to file 
the suit for recovery of the property lost 0 
ad- 
minister the property or see that the pro- 
perties are properly managed and adminis- 
tered and its income applied to the objects 
and for the purposes for which the wakfs 
were created or intended. Keeping in view 
these statutory functions and the powers of 
supervision of the Wakfs Board over the 
wakfs. I do not experience any difficulty in 
holding that the Wakf Board is a manager 
within the meaning of Article 96 of the 
Limitation Act. 


15. A glance at the antecedents of 
Article 96 would immediately reveal that 
even under the law as it stood prior to the 
enactment in 1929 of Article 134-B of the 
Limitation Act of 1908, corresponding to 
the present Art. 96, a suit by the manager 
of a Muslim religious or charitable endow- 
ment for recovery of possession of immov- 
able property alienated by a previous mana- 
ger was governed by a twelve years’ period 
of limitation running from the date of the 
termination of the tenure of office of the 
alienating manager. Article 134-B gave 
legislative effect to this view which is fol- 
lowed by Article 96. 

16. It is true that the Mutwalli who 
transferred the property has not been re- 
moved nor has he resigned. He is still alive. 
That does not, however, make Article 96 
inapplicable in my judgment. It is now 
fairly settled that it is not necessary for the 
applicability of Article 96 that the trans- 
feror should have been the immediate pre- 
decessor of the plaintiff in the office of 
manager. Likewise, although Article 96 says 
that the period of 12 years would com- 
mence from the date of death, resignation 
or removal of the transferor but it also 
says that the limitation can be commenced 
also from the date of appointment of the 
plaintiff as manager of the endowment, 
whichever is later. It is not therefore in all 
cases necessary that the previous Mutwalli 
must have been either removed or he must 
have resigned or he must have died. Even 
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from the date of the appointment of the 
plaintiff as manager of the endowment, the 
limitation would commence. If one remem- 
bers that the statutory position of the Wakf 
Board is of a supervisory character, then 
it will not be hard to realise that a Mut- 
walli who transfers the property may con- 
tinue in the office but such a transfer can 
be invalidated or possession transferred in 
pursuance of such transfer can be recover- 
ed by the Wakf Board without waiting for 
the resignation, death or removal of the 
Mutwalli. When the period necessarily com- 
mences after the death, resignation or re- 
moval of the old Mutwalli who transferred 
the property during his lifetime under the 
first part, the suit can be brought by the 
Wakf Board within the. specified time to 
invalidate the sale and recover possession 
under the second part of the Article. When 
supervisory powers are exercised by the 
Board under Section 15 of the Wakfs Act, 
it only means that to the extent of the 
transfer illegally effected by the Mutwalli, 
the Wakf Board wants the Court to declare 
the transfer as illegal and void. I, therefore, 
agree with the view taken by the first ap- 
pellate Court that it is Article 96 which 
would apply and if that is applicable, it 
was not doubted that since the Wakf Board 
was constituted for the first time on 4-3-61, 
the suit instituted on 14-8-67 would be still 
within time. 

17. The argument relating to ad- 
verse possession and perfection of title by 
the defendants holds no water. It is now 
plainly settled that the possession of the 
alienee becomes adverse to the religious in- 
stitution only from the date of the termina- 
tion of the tenure of office of the alienating 
manager. This view was based on the 
ground that the alienation of property be- 
longing to a Hindu, Muslim etc. endowment 
by the manager was good (when it was 
not set aside in proper proceedings taken 
for the purpose) so long as the alienating 
manager held office, and the possession of 
the alienee became unlawful only on the 
cessation of the transferring manager’s term 
of office. This view has been expressed in 
several Privy Council decisions and has 
been adopted in more than one case even 
by the Madras High Court. What is there- 
fore plain is that during the lifetime of the 
Mutwalli who transferred the property the 
transferee’s adverse possession cannot be 
said to have even commenced. There is 
therefore no question of perfection of their 
title by computing the statutory period of 
adverse possession. It is because of this ob- 
vious legal possession perhaps no argu- 
ments were advanced ‘before the lower Ap- 
pellate Court, and I do not feel any diffi- 
culty in rejecting the same. 


18. For the reasons 
the second appeal fails and is 


with costs. No leave. 
Appeal dismissed. 


stated above, 
dismissed 
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tion that as Section 17 (4) leaves the mat- 
ter to the opinion of the Government the 
question whether circumstances or material 
exist on the basis of which the Government 
has formed the opinion that there exists 
emergency in regard to a waste or arable 
land is not at all justiciable cannot be ac- 
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such as “is satisfied” or “is of the opinion” 
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The executive action based on subjec- 
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tional or statutory term essential for the 
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power is exercised for improper purpose. 
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purpose for which the power can be exer- 
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grounds, then the order can be attacked ag 
invalid and illegal. Case law discussed. 
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“Whether a notification made under 
Section 17 (4) of the Land Acquisition Act 
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dispensing with enquiry under Section 5-A 
on the ground of urgency is subject to re- 
view under Article 226 on grounds other 
than mala fides or the arbitrary nature of 
the notification or that it was not made by 


the appropriate or competent authority?” 
2. 


The facts which are said to give 
tise to the said question may be briefly 
stated: 

Respondents 1 to 6 filed W. P. No. 
1223 of 1966 for the issue of a Writ of 
Certiorari to quash the Memo No. 317-R- 
1/66-3, Education, dated 11th April, 1966. 
It was alleged inter alia that petitioners 1 
and 2 are the pattadars of S. Nos. 2/A ad- 
measuring 0-22 guntas and 2/B admeasuring 
Ac. 1-20 guntas respectively. Petitioners 3 
to 6 are alienees from petitioners 1 and 2 
claiming themselves to be occupants as well 
as tenants. 

3. The Asie ak a they allege, in- 
tended to acquire S. No. 8 admeasuring Ac. 
4-20 guntas, which is contiguous to Harijan 
locality and which satisfies the requirements 
of the needy Harijans. Sri P. Krishna Rao, 
Patwari, Pattadar of S. No. 8 by dint of 
his influence swerved the acquisition porer 
ings from S. No. 8 to S. No. 5 No. 5 
because of effective steps taken by its patta- 
dars could not be acquired. Consequently 
S. Nos. 2/A and 2/B are being acquired. 

4. The Government issued notifica- 
tions under Sections 4 and 6 of the Land Ac- 
quisition Act, hereinafter called “the Act” 
and dispensed with the enquiry under Sec- 
tion 5-A in view of emergency on 17-5-1965. 
Before any notice under Section 9 was issu- 
ed, the petitioners objected to the notifica- 
tion dispensing with the enquiry under Sec- 
tion 5-A and the acquisition of the land on 
two grounds. Firstly it was contended that 
the suspension under Section 17 (4), of tho 
enquiry under Section 5-A is a colourable 
exercise of authority; and secondly that since 
the payment of compensation is not from 
the public funds, the acquisition is vitiated. 

5. In their counter the State Gov- 
ernment and the Land Acquisition Officer, 
who were respondents 1 and 2 in the Writ 
Petition, stated that the District Social Wel- 
fare Officer, Karimnagar in his letter dated 
2-3-1965 a args acquisition of 2-14 acres 
out of S. No. 2, i.e., 22 guntas from S. No. 
2/A, Ac. 1-20 guntas from S. No. 2/B and 
0-12 guntas from S. No. 2/C for providing 
house sites for 40 Harijan families. The 
Standing Committee of the Zilla Parishad, 
Karimnagar at its meeting held on 15-3-1963 
selected S. N. 2 for construction of such 
houses. 


6. Four Survey Nos. 711, 45, 2 and 
8 were proposed for ‘acquisition. The site, 
however, was to be approved by the Dist- 
rict Health Officer. He issued a certificate 
of suitability only in respect of S. No. 2. It 
is because of this that the Standing Com- 
mittee of the Zilla Parishad approved ac- 
quisition of S. No. 2. 

7. The Collector in his letter dated 
17-5-1965 proposed to dispense with the en- 
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quiry under Section 5-A read with Section 17 
(4) of the Act in view of the emergency. 
The Government after considering the rele- 
vant facts approved in their Memo dated 
11-4-1966, G. O. dated 21-7-1966 published 
in the Gazette dated 5-5-1966 and 11-8-1966 
respectively, the acquisition of the land in 
question. Enquiry under Section 5-A also 
was dispensed with. It is further averred 
that the entire amount of compensation was 
being paid by the Government. 


8. Our learned brother Krishna Rao, 
J., by bis judgment dated 3-1-1969 consider- 
ed the only point urged before him by the 
petitioners. The contention was that the 
exercise of power under Section 17 (4) of the 
Act was not proper and was only a colour- 
able exercise of the said power as it was not 
a case of urgency at all. The other point 
raised in the petition was not pressed before. 
him. The learned Single Judge after observ- 
ing that no material was placed before him 
to show under what circumstances the Gov- 
ernment formed the opinion that the acqui- 
sition was a case of urgency, that the Pan- 
chayat Samithi in its Resolution did not indi- 
cate any urgency whatsoever, and that the 
proceedings of the District Social Welfare 
Officer in the opinion of ‘the learned Judge 
did not constitute any material on which the 
Government could form its opinion, reached 
the conclusion that the instant ‘case was a case 
of ordinary acquisition and not an emergent 
case and it was not open to the Government 
to invoke the urgency clause, and consequent- 
ly the power under Sec. 17 (4) has been im- 
properly exercised. The impugned order 
therefore was quashed. 

9, The State Government and the 
Land Acquisition Officer, respondents 1 and 
2 in the Writ Petition, did not prefer any 
appeal. It is the other respondents 3 to 8 
who preferred the appeal. The Bench thought 
that there is a clear divergence of opinion 
between the two Bench decisions of this 
Court in Writ Appeal No. 236 of 1966 (Obul 
Reddi and Madhava Reddy, JJ.) and W. A. 
No. 97 of 1967 (Gopal Rao Ekbote and 
Ramachandra Raju, JJ.) on the one hand 
and Writ Appeal No. 109 of 1969 (Jagan- 
mohan Reddy, C. J. and Parthasarathi, J.) 
on the other inasmuch as in the opinion of 
the Bench, the first two decisions took the 
view that “the soundness or the propriety 
of the opinion as to urgency is justiciable”, 
whereas in Writ Appeal No. 109 of 1969 it 
was held that although normally the opinion 
of the Government cannot be reviewed by 
the Court, it could be subjected to judicial 
review “among other things if the Court 
finds that the opinion of the Government 
was based on irrelevant or extraneous facts”. 
It is because of the said difference of opinion 
between the said judgments that the Bench 
referred the question extracted at the outset 
of the judgment for the consideration of the 
Full Bench. 

10. The question implies that a noti- 
fication made under Section 17 (4) of the 
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Act dispensing with the enquiry under Sec- 
tion 5-A because of urgency can be success- 
fully attacked on the three grounds referred 
to in the question, viz., (1) mala fides; (2) 
arbitrary nature; and (3) not made. by a 
competent authority. It is therefore un- 
necessary to consider these grounds on the 
basis of which such a notification can valid- 
ly be challenged. There was no controversy 
at the bar about this aspect of the question. 
The question therefore is: Are there othep 
grounds on the basis of which such a notifi- 
cation can be challenged in a proceeding 
under Article 226 of the Constitution? If so, 
what are those grounds. 


‘Dh. In order to find out an answer 
to the said question, it is necessary first to 
read Section 17 (4):— 

“In the case of any land to which, in 
the opinion of the appropriate Government, 
the provisions of sub-section (1) or sub-sec- 
tion (2) are applicable, the appropriate Gov- 
ernment may direct that the provisions of 
Section 5-A shall not apply, and, if it does 
so direct, a declaration may be made under 
Section 6 in respect of the Jand at any time 
after publication of the notification under 
Section 4, sub-section (1)”. 

12. Even a casual reading of this 
provision would indicate that if the Govern- 
ment is of the opinion that in the case of 
any Jand to which sub-section (1) or sub- 
section (2) is applicable, the Government may 
direct that Section 5-A shall not apply. It is 
evident that in order to form the opinion as 
to whether sub-section (1) applies to a given 
case, it has to consider first whether the land 
in question is a waste or arable land and 
secondly whether the case is of urgent cha- 
racter. It is only after the existence of these 
two facts that the Government can form the 
opinion that sub-section (1) applies to the 
case and it is only on the formation of such 
an opinion that the Government may direct 
under sub-section (4) that Section 5-A shall 
not apply to the case. What is plain is that al- 
though the phrase “in the opinion of the ap- 
propriate Government” is a subjective for- 
mula such an opinion has to be formed 
about the existence of the above said two 
facts. That state of affairs must exist for 
the formation of the opinion. 


13. It is indisputable that the pur- 
pose of sub-section (1) is entirely different 
than the purpose of sub-section (4). While 
sub-section (1) relates to taking of possession 
of any waste or arable land in a case of 
urgency even before an award is made, sub- 
section (4) concerns itself with the direction 
that Section 5-A shall not apply to a case 
where the land in question is a waste op 
arable land and it is a case of urgency. 


14. It must be noted that the sub- 
jective formula appears only in sub-section 
(4) and not in sub-section (1). That is the 
main reason why it is now thoroughly well 
settled that the decision of the Government 
as to whether a land is a waste or arable land 
and whether there is an urgency for the pur- 
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poses of sub-section (1) is a jurisdictional fact 
which must exist before the appropriate Gov- 
ernment exercises the power under sub-sec~ 
tion (1). In other words, these primary facts 
must be.shown to exist before the appro- 
priate Government can ask the Collector to 
take possession of the land even before the 
award is made. And it is now established 
that on collateral facts such as above the 
appropriate Government cannot give to it- 
self, by a wrong decision on any one of the 
two factors, competence to direct taking of 
possession. It is a general rule that no Court 
or authority of limited jurisdiction can give 
to itself jurisdiction by a wrong decision 
on a point collateral to the merits 
of the case upon which the limit to 
its jurisdiction depends. Any such de- 
cision of Government under sub-section (1) 
is open to judicial review and it is open to 
this Court to review even the questions of 
collateral facts in order to find out whe- 
ther the appropriate Government has as- 
sumed the competence correctly. It is well 
known that in such cases this Court is not 
only entitled to review preliminary facts con- 
stituting jurisdictional facts as were before 
the appropriate Government but can even 
admit additional relevant evidence in order 
to decide the jurisdictional facts. 


15. Such a case comes within the 
first part of the observation made by Lord 
Esher in a well-known case of the Queen 
v. Commissioners for Special Purpose of the 
Income-tax, (1888) 21 QBD 313 at p. 319. 
We do not think that it would be correct to 
hold that the question whether the land in 
question is a waste or arable land alone is 
a jurisdictional fact which comes under the 
first part of the said observation of Lord 
Esher and not the question whether the case 
is of an emergent, nature. That is also a 
condition precedent for the exercise of the 
power under sub-section (1). That question 
also therefore comes under the first part of 
the observation and can in no case come 
under its second part. While considering a 
case purely under sub-section (1) it should 
not be confused with sub-section (4) or vice 
versa. . 


16. The position has been accepted 
by the Supreme Court of India in several 
cases to which reference, in our opinion, is 
unnecessary because in the present case there 
is no dispute regarding the exercise of power 
under sub-section (1). The position of law as 
stated above in regard to sub-section (1) that 
any decision of an appropriate Government 
in that behalf can be objectively tested as it 
constitutes a collateral fact was not and 
could not be doubted. 


17. In regard to sub-section (4) then, 
since the subjective formula is employed in 
the formation of the opinion by an appro- 
priate Government regarding the existence of 
the said two factors referred to in sub-sec- 
tion (1) it is obvious that such a subjective 
opinion cannot be tested by any objective 
considerations. It is not a question relating 
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to collateral facts. Any attack on such an 
opinion subjectively formed by the Govern- 
ment in regard to either of the two factors 
must necessarily lie within a narrow compass. 

18. It must be remembered that sub- 
section (4) when it refers to sub-section (1) 
it refers to it only for a limited purpose. It 
is a piece of legislation by reference. It is 
only attracted to find out whether sub-sec- 
tion (1) applies to the case before Section 5-A 
enquiry is dispensed with. And it is already 
seen that for that purpose two factors enu- 
merated in sub-section (1) if exist then alone 
sub-section (1) can be said to apply. Fop 
any purpose other than that the two provi- 
sions need not be mixed up and confused 
as they are meant to meet altogether two 
different situations. In regard to the exis- 
tence of the two factors for the purpose of 
sub-section (4) the appropriate Government 
has to specifically form an opinion. 

19. What then are the grounds on 
which such an attack on a subjectively deter- 
mined question is permissible under Arti- 
cle 226 of the Constitution? 

20. We have already noticed that 
sub-section (4) leaves the formation of opin- 
ion to the appropriate Government. It is 
the subjective opinion that is involved. It is 
plainly intended however that the enquiry 
under Section 5-A has to be dispensed with 
only when some particular state of affairs 
exist in the opinion of the appropriate. Gov- 
ernment. It is equally plain that the judg- 
ment of the facts that there are circumstances 
and material to form the opinion that the 
case is urgent and is -elated to arable or 
waste land is left to subjective decision of 
the Government concerned and not to the 
Court of law. The provision of sub-sec. (4) 
is so expressed that what it requires is not 
an objective state of fact, but a mere state 
of mind on the part of the appropriate Gov- 
ernment. The plenary power of the Parlia- 
ment when it wishes to use it, is well illus- 
trated by provisions of this kind, which tie 
in a way the hands of the Courts. 

21. This form of power, it is true, is 
regarded as an abnormally wide power but 
is certainly not a case of restriction of reme- 
dies. Whatever that may be, it is obvious that 
the formation of opinion is subjective and 
its correctness or otherwise cannot be deter- 
mined by an objective test. It is not zor- 
mally permissible to examine the authority 
to which the subjective power is entrusted 
to find out as to by what mental process 
it has arrived at the conclusion. It has re- 
peatedly been held that if the Government 
opined that the matter was urgent, the deci- 
sion cannot be reviewed as in appeal. Nor 
can the Court interfere on the ground that 
there were no sufficient grounds to form the. 
opinion. In other words, the Court cannot 
review the opinion on its merits. The pro- 
priety and soundness of the opinion of the 
Government therefore is outside the purview 
of the judicial review. 

22. There is no scope for probing 
the mental processes of the Government con- 
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cerned. A reviewing court cannot probe the 
mental processes of a Minister any more 
than it can those of a trial Court. The pro- 
ceeding before the Government has a quality 
resembling that of a judicial tribunal. As 
such examination of a Judge would be des-: 
tructive of a judicial responsibility. Just as 
a judge cannot be subjected to a judicial 
scrutiny so the integrity of the administra- 
tive process in this behalf must be equally 
respected. In this connection it must be 
borne in mind that although the administra- 
tive process has had and is having a different 
development and it pursues somewhat differ- 
ent ways from those of courts, they are to 
be deemed collaborative instrumentalities of 
justice and the appropriate independence of 
each should be respected by the other. The 
Court’s function is limited. According to an 
early English Judge, “the devil himself 
knoweth not the mind of man, and a modern 
reviewing Court is not much better equipped 
to lay bare unexposed mental processes”. It 
is in this context that it is said that the sub- 
jective satisfaction is not justiciable. 


23. This does not, however, mean 
that this Court in no case has jurisdiction to 
consider whether the order passed on such 
subjective formula is valid or not. No doubt 
the functions that can be performed by judi- 
cial review in such cases are fairly limited. 
Broadly speaking the role of the Courts in 


this field is to serve as a check against excess - 


of power and abuse of the exercise of power 
in derogation of private right. The judicial 
function is thus one of contro]. The pro- 
vince of the Court is to confine the admin- 
istrator within the bounds of legality, not to 
determine for itself the wisdom of challenged 
administrative action. At the same time, it 
must be remembered that the limitation im- 
posed on the scope of enquiry of the review- 
ing Court must not go so far as to prevent 
full judicial scrutiny of the question of lega- 
lity. If that question cannot be properly 
explored by this Court then the right to judi- 
cial review would become an empty form. 
It would reduce the judicial processes in such 
cases to a mere feint. To hold otherwise 
would mean that an administrative order is 
final and not reviewable by any Court even 
though entered arbitrarily, or is made in ex- 
cess or abuse of power or made with no 
regard to the correct interpretation or appli- 
cation of the constitutional or statutory term 
or made jin defiance of law. Such a 
sweeping contention for administrative fina- 
lity is out of harmony with the general legis- 
lative pattern of administrative and judicial 
relationships. If the judiciary has no power 
in such matters, the only practical restraint 
would be the self-restraint of the executive 
branch. Such a result is foreign to our con- 
cept of judicial review of an administrative 
action. ` 


24. Jt cannot be in doubt that 
whenever a power is conferred on any one 
under the Constitution or a statute, it has 
always limitations and never an absolute 
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power is conferred. The Government under 
the rules of law demands proper legal limits 
on the exercise of powers. Two principles 
of statutory interpretation have to be care- 
fully balanced -in such cases which often 
come into conflict. First, it has to be pre- 
sumed that powers, even though widely defin- 
ed, have some ascertainable limits, and that 
the Constituent Assembly or Parliament is 
unlikely to intend the executive to be the 
judge of the extent of its own powers. 
Therefore, if it can fairly be implied that 
the powers were given to be exercised if cer- 
tain circumstances exist and for some parti- 
cular purpose, the exercise of power in the 
absence of particular circumstances or for 
any other purpose will be ilegal. The Courts 
shall never abrogate their duty to ensure that 
tbose entrusted with the power shall observe 
the conditions which Parliament imposed on 
them. Secondly, however, the Court must 
not usurp the discretion given to some other 
body. It is thus plain that in spite of the 
language which denotes subjective opinion or 
satisfaction, it is perfectly clear that the ad- 
ministrative decision is not final in the sense 
that the Courts cannot do anything about 


it. 

25. The constituent Assembly’ or the 
Parliament must be presumed to have in- 
tended that power vested in any authority 
albeit in wide terms shall only be exercised 
legally and it would require stronger words 
than the words used in subjective formula to 
displace the presumption that illegality should 
be controlled in the usual way. This con- 
struction is fairly established, even though it 
leaves such subjective clauses with very little 
positive meaning. In this sense judicial re- 
view of such action is possible in spite of 
any prohibition or subjective formula. The 
Courts would refuse to be daunted by 
this kind of formula if there are valid and 
permissible grounds to interfere. It is, how- 
ever, plain that the Court will not substitute 
its own opinion or satisfaction with that of 
the Government. 

26. It is true that at one time in 
England it was a common practice to use for- 
mulae purporting directly to exclude judicial 
review of certain types of orders and deci- 
sions; but some of these formulae were given 
judicial interpretation, while 
others gave rise to public criticism. The 
practice to employ the subjective formula 
was therefore modified, and it became more 
usual simply to empower administrative au- 
thorities to follow a given course of action 
when they were “satisfied” or they could 
form an “opinion” when a prescribed state of 
affairs existed. The Courts tended to inter- 
pret such grants of power literally, and in 
general refused to go behind the assertion of 
the competent authority that it was in fact 
honestly satisfied or had formed the opinion 
as to the existence of the circumstances which 
led to the exercise of its power. 

27, S. A. de Smith in his Book 
“Judicial Review of Administrative Action” 
Second Edition, at page 26, states: 
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“In the 1950’s judicial self-restraint ap- 
peared to have won a decisive victory oven 
judicial activism in a field where the contest 
might well have been an even one. By 1967 
the balance had shifted, and the courts seem- 
ed less ready to accept the conclusiveness of. 
even a minister’s opinion on a question of! 
law or fact. Moreover, it was less common 
for statutes to grant powers in subjective 
terms or by reference to very vague stan- 
dards. Nevertheless, the powers granted to 
Ministers were still generous enough for an 
established excess of power to be a rarity.” 


28. At page 274, the learned author 
pointed out the judicial trend which prevail- 
ed during and immediately after the war and 
also brought out the change which has pro- 
minently occurred in judicial approach to. 
cases where subjective formula is used: 

“War time and immediate post-war deci- 
sions ought not to be treated with an excess 
of reverence. The emergency legislation of 
the Second World War gave the executive 
vast powers over persons and property. The 
wording of the grants of power was suffi- 
cient, on a literal interpretation to support 
the validity of almost any act purporting to 
be done in pursuance of them. Not only 
did the Courts give a strictly literal interpre- 
tation to subjectively worded, formulae; in 
their anxiety not to impede the war effort 
they declined to give a literal interpretation 
to a formula which prima facie enabled them 
to review the reasonableness of the grounds 
for exercising a discretionary power autho- 
rising summary deprivation of personal 
liberty. Such a measure of judicial self-res- 
traint is unlikely to be repeated except in 
conditions of grave emergency. But a lite- 
ral construction of the subjective type of 
formula was to reappear in a number of im- 
mediate post-war cases having only a remote 
connection with national emergency.” 

29, In regard to the present trend, 
the learned author brought out the same at 
page 274 in the following words: 


“But the post-war climate of emergency 
has dispersed; judicial apprehensiveness about 
the consequences of appearing to encroach on 
the private domain of politicians has di- 
minished. Of late, moreover, Parliament has 
been somewhat less generous in conferring 
upon public authorities powers concluded in 
subjective terms exercisable when they are 
“satisfied” or when ‘it appears to’? them or 
when ‘in their opinion, in a certain state of 
affairs exists, or powers related to Josely de- 
fined purposes; or powers enabling public au- 
thorities to take ‘such action as they think 
fit? in relation to a subject-matter. Even 
where powers are conferred in such terms 
today, the courts will not readily defer to 
the conclusiveness of an executive autho- 
rity’s opinion as to the existence of a mat- 
ter of law or fact upon which the validity 
of the exercise of the power is predicated. 
Nor will they so regularly confine themselves 
to the enunciation of perfunctory dicta about 
the duty to act in good faith when they are 
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called upon to scrutinise the way in which 
the discretion itself has been exercised”. 

30. Since we have quoted from the 
latest edition of the Book of the learned 
author S. A. de Smith where the learned 
author referred to cases showing the ten- 
dency of the Courts during and immediately 
after the second World War and also refer- 
red to cases indicating that pendulums have 
now swung and emphasis shifted and to the 
fact that the Courts nowadays would not 
be deterred by a subjectively worded for- 
mula from making enquiry into the legality 
of the exercise of the power asserting its 
broader supervisory jurisdiction, sub- 
jective formulae notwithstanding, we feel it 
unnecessary to burden this judgment by con- 
sidering various English cases relating to this 
change in the judicial outlook in England. 


31. Turning then to the Indian deci- 
sions, we find that even in India till recently 
the Courts were often content to give a lite- 
tal interpretation to words conferring powers 
in subjective terms on authorities. There is 
however of late a beneficial shift in this judi- 
cial attitude and now even in the face of sub- 
jective formula or formulae that appear to 
have been devised for the express purpose 
of ousting the Court’s supervisory jurisdic- 
tion, they have clung tenaciously to their 
powers of review. There is a potentially sig- 
nificant shift in emphasis which has recently 
occurred and the Courts are no longer so 
ready to defer to a Minister’s or other au- 
thority’s assertion that he or it is satisfied on 
is of the opinion about the existence of cer- 
tain state of affairs. 


32. Although in India there appears 
to be no perceptible change in the Legisla- 
tive attitude in granting powers in subjective 
terms as one sees in England, nevertheless 
there is as stated above a perceptible shift in 
the emphasis of judicial approach to such a 
question. The latest trend is well reflected, 
if we may say so with respect, in the deci- 
sion of the Supreme Court in Barium Che- 
micals Ltd. v. Company Law Board, AIR 
1967 SC 295. In that case all the important 
previous decisions have been considered and 
it is clearly brought out as to in what cir- 
cumstances and to what extent judicial re- 
view is permissible even in a case where sub- 
jective formula such as “in the opinion of” 
or “is satisfied” is employed. Their Lord- 
ships observed at page 323:— : 

“Though an order passed in exercise of 
power under a statute cannot be challenged 
on the ground of propriety or sufficiency, it 
is liable to be quashed on the ground of mala 
fides, dishonesty or corrupt purpose. Even 
if it is passed in good faith and with the best 
of intention to further the purpose of the 
legislation which confers the powers, since 
the Authority has to act in accordance with 
and within the limits of that legislation its 
order can also be challenged if it is beyond. 
those limits or is passed on grounds extra- 
neous to the legislation or if there are no 
grounds at all for passing it or if the grounds 
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are such that no one can reasonably arrive 
at the opinion or satisfaction requisite under 
the legislation. In any one of these situa- 
tions it can well be said that the authority 
did not honestly form its opinion or that in 
forming it, it did not apply its mind to the 
relevant facts”. 

33. This view has been approved in 
Rohtas Industries Ltd. v. S. D. Agarwal, ATR 
1969 SC 707. n . 

34, What must follow from the 
above said discussion is that any extreme 
contention that as Section 17 (4) leaves the 
matter to the opinion of the Government 
the question whether circumstances or mate- 
rial exist on the basis of which the Govern- 
ment has formed the opinion that there exists 
emergency in regard to a waste or arable 
land is not at all justiciable cannot be ac- 
cepted as wholly correct. Even where terms 
such as “is satisfied” or “is of the opinion” 
formula is employed, judicial review is per- 
missible albeit in a narrow and limited field. 

35. What then is the limited field in 
which this Court can examine the legality of 
ma order in spite of the subjective formu- 
lae 

36. The excutive action based on 
subjective opinion or satisfaction, in our opin- 
ion, can judicially be reviewed firstly to find 
out the existence of facts or circumstances 
on the basis of which the Government is al- 
leged to have formed the opinion. It is true 
that the Court will not inquire into the cor- 
rectness or otherwise of the facts found ex- 
cept in a case where it is alleged that the 
facts which have been found existing were 
not supported by any evidence at all or that 
the finding in regard to citcumstances or 
material is so perverse that no reasonable 
man would say ‘that the facts and circums- 
tances exist. The Courts will not readily 
defer to the conclusiveness of the executive 
authority’s opinion as to the existence of 
matter of Jaw or fact upon which the validity 
of the exercise of the power is predicated. 

37. In Maradana Mosque Trustees v. 
Mahmud, (1967) 1 AC 13 at p. 25 it was 
held that where there was no ground on 
which a Minister could be ‘satisfied’ at the 
time of making the order, he had no juris- 
diction to make the order, he would be deem- 
ed to have failed to consider the right ques- 
tion. 

38. The doctrine of reasonableness 
thus may be invoked. Where there are no 
seasonable grounds for the formation of. the 
Government’s opinion, judicial review in such 
a case is permissible. See Director of Pub- 
lic Prosecutions v. Head, 1959 AC 83. (Lord 
Denning). 

39. When we say that where circum- 
stances or material or state of affairs does 
not at all exist to form an opinion and the 
action based on such opinion can be quash- 
ed by the Courts, we mean that in effect 
there is no evidence whatsoever to form or 
support the opinion. Although at one time in 
England except in cases of jurisdictional fact 
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the executive action was not permitted to 
be attacked on the ground of no evidence, 
but change has already come in the wind. 
The courts there are now ready to assert 
control over findings of facts based on no 
evidence just as they have done over mis- 
takes of law apparent on the face of ths 
record. The distinction between insufficiency 
or inadequacy of evidence and no evidence 
must of course be borne in mind. A find- 
ing based on no evidence as opposed to a 
finding which is merely against the weight 
of the evidence is an abuse of the power 
which Courts naturally are loath to tolerate. 
Whether or not there is evidence to support 
a particular decision has always been consi- 
dered as a question of law. See Reg. v. 
Governor of Brixton Prison, Armah, Ex 
Parte, (1966) 3 WLR 828 at p. 841. 

40. It is in such a case that it is said 
that the Government would be deemed to 
have not applied its mind or it did not 
honestly form its opinion. The same con- 
clusion is drawn when opinion is based on 
irrelevant matter. See Rasbihari v. State of 
Orissa, AIR 1969 SC 1081. 

41. In AIR 1969 SC 707 it was held 
that the existence of circumstances is a con- 
dition precedent to form an opinion by the 
Government. The same view was earlier ex- 
pressed in AIR 1967 SC 295. 


42. Secondly the Court can inquire 
whether the facts and circumstances so 
found to exist have a reasonable nexus with 
the purpose for which the power is to be 
exercised. In other words, if an inference 
from facts does not logically accord with 
and flow from them, the Courts can inter- 
fere treating them as an error of law. See 
Bean v. Doncaster Amalgamated Collieries, 
(1944) 2 All ER 279 at p. 284. Thus this 
Court can see whether on the basis of the 
facts and circumstances found, any reasonable 
man can say that an opinion as is formed can 
be formed by a reasonable man. That would 
be a question of law to be determined by the 
Court. See Farmer v. Cotton’s Trustees, 
1915 AC 922. Their Lordships observed: 

“ in my humble judgment where 
all the material facts are fully found, and 
the only question is whether the facts are 
such as to bring the case within the provi- 
sions properly construed of some statutory 
enactment, the question is one of law only.” 
- 43. See also Muthu Gounder v. Gov- 
ernment of Madras, (1969) 82 Mad LW 1. 

44. Thirdly, this Court can interfere 
if the constitutional or statutory term essen- 
tial for the exercise of the power has either 
been misapplied or misinterpreted. The 


Courts have always equated jurisdic- 
tional review with review for error 
of law and have shown their readi- 


ness to quash an order if the meaning 
of the constitutional or statutory term has 
been misconstrued or misapplied. See Iveagh 
(Earl of) v. Minister of Housing and Local 
Govt., (1962) 2 QB 147; Iveagh (Earl of) v. 
Minister of Housing and Local Govt. (1964) 
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1 QB 395; Fulham etc. v. Rent Tribunal, 
(1950) 2 All ER 211 at p. 215; Regina v. 
Lewes Justices, (1960) 1 WLR 700 and 
Ashbridge Investments Ltd. v. Minister of 
Housing and Local Goyt., (1965) 1 WLR 
1320 at p. 1326. 


45. For example, if the term “waste 
land” or “arable land” is misconstrued or 
misapplied, the court can interfere. It can 
hardly be doubted that a finding involving 
the application of a statutory term such as 
the said two terms referred to above to the 
undisputed or proved facts of the case is one 
which is more legal than factual in nature 
and hence one which can be examined fully 

the reviewing court. This view was well 
expressed by Lord Parker in 1915 AC 922 
at p. 932 to which a reference has already 
been made. In exercising adjudicatory au- 
thority, the administrator gives that finding 
which is most important. For it is by its 
application of the statutory language to par- 
ticular fact patterns that the administratop 
concerned gives specific form and content to 
the enabling legislation. Where an autho- 
rity misapplies the statute upon which its 
power rests, it may well be acting beyond its 
authority. Proper administration of any sta- 
tutory scheme presupposed proper applica- 
tion of the terms and concepts employed 
in their relevant legislation. Misapplication 
of a key statutory term may well enable the 
administrator to act in excess of his juris- 
diction. Indeed it is difficult not to con- 
clude that the statutory jurisdiction of an 
administrative © agency is always dependent 
upon the proper application of the terms and 
concepts contained in the enabling legisla- 
tion. A statutory term can have meaning 
only in its application to the particular facts 
of a particular case. Meaning derives vitality 
from application. Meaning is easily thwart- 
ed or distorted by misapplication. To limit 
review of such application by the authority 
concerned, is, in effect, to limit judicial re- 
view on really the jurisdictional question. 


46. Fourthly it is permissible to inter- 
fere in a case where the power is exercised 
for improper purpose. If a power granted 
for one purpose is exercised for a different 
purpose, then it will be deemed that the 
power has not been validly exercised. If the 
power in this case is found to have not been 
exercised for dispensing with the enquiry in 
a case of real urgency but has been used 
only to avoid embarrassment or inconveni- 
ence which may be caused in an enquiry, 
then the power will be deemed to have been 
exercised improperly. See Natesa Asari vV. 
State of Madras, AIR 1954 Mad 481. 


46-A. Fifthly grounds which are 
relevant for the purpose for which the power 
can be exercised have not been considered 
or grounds which are not relevant and yet 
are considered and an order is based on 
such grounds, then the order can be attack- 
ed as invalid and illegal. In this connection 
Teference may be made to Ram Manohar 


v. State of Bihar, AIR 1966 SC 740; Dwarka 
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Das v. State of J. and K., ATR 1957 SC 164 
at p. 168 and Motilall v. State of Bihar, 
AIR 1968 SC 1509. On the same princi- 
ple the administrative action will be invali- 
dated if it can be established that the au- 
thority was satisfied on the wrong question: 
See (1967) 1 AC 13. 

47. In this connection it should be 
borne in mind that it is in cases where opin- 
ion is formed on no material or is formed 
on irrelevant material or the power is used 
for extraneous purposes that it is stated that 
the power is exercised arbitrarily, and we 
feel that the term “arbitrary” is used in this 
sense in the question and that is why we said 
that in regard to those grounds which fall 
under the head arbitrary it was not disputed. 
And it is plain that such an exercise of powen 
is invalid. See Pariathambi Mudaliar v. SpL 
Tahsildar, AIR 1965 Mad 328. 

48. Let us then consider the cases 
cited at the bar and referred to in the order 
of reference. 

. In Writ Appeal No. 109 of 
1969 (Andh. Pra.) (aganmohan Reddy, 
C. J. and Parthasarathi, J.) decided on 
18th July, 1969, the Bench was con- 
cerned with one of the questions as to whe- 
ther the decision of the State Government 
under Section 17 (4) read with sub-section (1) 
is vitiated by arbitrary or unreasonable exer- 
cise of the power. The Bench held that “the 
mere existence of relevant grounds is - 
cient and the propriety and soundness of the 
opinion cannot be the test of the judicial 
review”. There can be little difficulty in 
agreeing with this proposition. It was also 
held that “it can therefore be laid down that 
the decision of the Government regarding 
the existence of the urgency is not subject to 
judicial review except in cases where the pro- 
cess is vitiated by mala fides, or it is shown 
that, in fact, the decision taken was not that 
of the appropriate authority”. 

0. If the said observation means 
that apart from the two grounds, the sub- 
jective opinion formed by the Government 
cannot be attacked by another permissible 
ground, then we must say, with respect, that 
we cannot agree with this proposition. But 
we feel that the learned Judges did not want 
to limit the judicial review only to these two 
grounds, because earlier the learned Judges 
did not feel any hesitation in endorsing 
the conclusion of Krishna Rao, J., in W. P. 
No. 1223 of 1966 that the opinion must be 
related to relevant data. This observation 
implies that there must be some data on 
which an opinion can be formed and that 
such data must be a relevant data which can 
be related to the opinion. This understand- 
ing of the said judgment is further supported 
by the later observation of the learned 
Judges: “......... the subjective satisfaction of 
the Government is not open to attack in 
these proceedings except on well defined and 
specific grounds like mala fides which vitiate 
or nullify an administrative action.” 

51. In Writ Appeal No. 236 of 1966 
D/- 3-10-1969, (Andh. Pra.) (Obul Reddi and 





1973 


Madhava Reddy, JJ.) held that while it can- 
not be disputed that it is for the Govern- 
ment to decide the question whether there 
was urgency or not for invoking Section 17 
(4) of the Act for dispensing with the ope- 
tation of Section 5-A, it cannot be doubted 
that the High Court has power if it could 
be shown that the Government never applied 
its mind to the question of urgency or that 
the action is mala fide “to examine the basis 
on which the opinion as to urgency was 
formed”. In our opinion the last sentence 
just now quoted does not mean review on 
merits because’ earlier the learned Judges 
clearly ruled it out from the purview of the 
High Court. 

§2. In Writ Appeal No. 97 of 1967, 
D/- 14-10-1969 (Andh. Pra.) Ekbote and 
Ramachandra Raju, JJ., said that although 
the formation of opinion is left to the State 
Government, it is not totally free from judi- 
cial enquiry. If the opinion is formed in a 
case where there is no material at all or the 
material has no bearing on urgency, then it 
cannot be said that the Government has ap- 
plied its mind or has properly formed the 
opinion. We think that the dicta of the 
judgment do not limit the scope of the 
judicial review only to the proof of the 
existence of the relevant material nor do we 
consider that it enlarges the scope of judi- 
cial review beyond what is stated above. 


53. In W. P. No. 3276 of 1966 and 
batch D/- 30-12-1969 (Andh. Pra.), Kuma- 
rayya, C. J. and Sambasiva Rao, J., after ex- 
haustively considering the decisions of the 
Supreme Court, Andhra Pradesh and Madras 
High Courts held that the subjective opinion 
formed can -be challenged if it could be 
shown that the Government never applied its 
mind to the matter or its action is mala fide. 
If the Court finds that no opinion at all was 
formed or it was not based on any facts at 
all or was based on irrelevant or extraneous 
facts, the High Court can quash the opinion. 


54. Since the last decision just now 
referred to considered the cases which also 
were cited before us we think we need not 
consider the same over again as we are in 
entire agreement about their appreciation and 
the conclusions drawn therefrom. We do 
not think that there is any divergence of 
opinion as is sought to be made out in the 
decisions of this Court to which we have 
made a detailed reference. We are clear that 
the approach to the question under examina- 
tion in Writ Appeal No. 236 of 1966 and 
Writ Appeal No. 97 of 1967 manifestly re- 
cognizes the distinction and consequently 
does conflict with the ratio in Writ Appeal 
No. 109 of 1969. While appreciating them, 
it must be remembered that they were not 
exhaustively laying down the law as it now 
stands on the reviewability of subjectively 
worded formula. They were concerned with 
one or two aspects of the said question and 
naturally their consideration was confined 
to them. In no case, however, we feel that 
it is laid down that the propriety and sound- 
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ness of the opinion or sufficiency of relevant 
grounds can also be the basis for judicial 
review. In fact they rule out expressly on 
by necessary implication any proposition 
that like an Appellate Court the High Court 
can review the opinion based on subjective 
formula on its merits. They recognise the 
limitations placed on the judicial review. They 
categorically make . distinction between an 
enquiry to find out whether there was any 
material at all to form the opinion or if it 
was there, was it relevant to the purpose op 
could any reasonable person on such a mate- 
Tial form the opinion or the opinion formed 
is perverse on the one hand and the enquiry 
into the propriety, soundness, sufficiency on 
weight of the material on the basis of which 
opinion is formed on the other. This distinc- 
tion is real and substantial and there is very 
little scope to mix them or confuse them 
with each other. All the cases of this Court 
thus have very much kept this distinction in 
view and we do not find any divergence of 
opinion between them. They all point to the 
same direction. 


55. It is, however, conceived that if 
prima facie grounds are established for the 
peopsigan that the authority could not have 

n so satisfied or held the opinion, a Court 
will be entitled to hold the act or decision 
to be invalid unless the authority itself persu- 
ades the Court that it did not in fact 
genuinely form the opinion which it claims 
to have held. See Regina v. Governor of 
Brixton Prison Ex Parte Soblen, (1963) 2 
QB 243 at pp. 302, 307 and 308, where it 
is laid down: 

“It is open to these courts to inquire 
whether the purpose of the Home Secretary 
was a lawful or unlawful purpose. Was 
there a misuse of the power or not? The 
Courts can always go behind the face of the 
deportation order in order to see whether the 
powers entrusted by Parliament have been 
exercised lawfully or not”. 

56. Thus apart from mala fides or 
lack of jurisdiction, the order based on a 
subjective formula can be attacked on any 
one or more of the grounds mentioned above. 
It is of course plain that some of the 
grounds mentioned above legitimately fall 
under the category of arbitrary exercise of 
power. 

57. Our answer to the question 
therefore is that apart from the allegation of 
mala fides and lack of jurisdiction or com- 
petence, the notification under Section 17 (4) 
dispensing with the enquiry under Sec. 5-A 
can in proper cases be attacked on any one 
or more of the grounds mentioned supra 
and the High Court in the exercise of its 
supervisory jurisdiction under Art. 226 of 
the Constitution of India can entertain such 
grounds of attack. 

58. It was sought to be argued that 
under Section 17 (2) of the Act as amended 
by the Madras Act XXI of 1948, since in 
the opinion of the Collector it had become 
necessary to acquire the immediate possession 
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of the land for the purpose of dwelling house 
for the poor, the urgency can be said to have 
been decided by the Government. 
learned Government Pleader however soon 
realised that the Collector had not taken any 
proceedings under sub-section (2). Neither 
any opinion of the Collector which he had 
formed could be produced before us, nop 
any previous sanction of the State Govern- 
ment could be brought to our notice. Once 
it is realised that no proceedings under sub- 
section (2) in the present case were in fact 
taken, then reliance on sub-section (2) would 
be incorrect. Moreover as we are consider- 
ing the scope of sub-section (4) in order to 
find out whether sub-section (1) or sub-sec- 
tion (2) applies to a given case, the Gov- 
ernment before it formulates its opinion has 
to consider the necessary material in relation 
to the state of affairs mentioned in sub-sec- 
tion (1) or sub-section (2) as the case may 
be. This point need not be further Jaboured 
because the question referred to us and the 
facts out of which the question arises do 
not admittedly relate to sub-section (2) but 
relate only to sub-section (1). We do not 
therefore fee] that such an argument is per- 
missible at this stage. 
Reference answered 
accordingly. 
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Pabbati Shankaraiah and others, Peti- 
tioners v. Income-tax Officer, A-Ward, War- 
rangal, Respondent. 

Writ Petns. Nos. 978, 979, 1051 to 1054 
of 1971, D/- 30-8-1972. : 


Index Note: — (A) A. P. High Comt 
(Appellate Side) Rules, Rule 20 — Judg- 
memt reserved amd dictated and typed but 
not signed by a High Court Judge — Death 
of Judge before pronouncing judgement 
in open Court — Whether Judgment can be 
pronounced by another Judge. (X-Ref: Civil 
P. C. (1908), Order 41-A, Rule 14, Order 20, 
Rule 2). 

Brief Note: — (A) There is no specific 
provision in Order 41-A, Rule 14 Civil P. C. 
(Andhra Pradesh) read with Rule 20 as to 
what is to happen in the case of a judgment 
which is reserved and which is dictated there- 
after by a Judge of the High Court and 
typed and the Judge dies before he pro- 
nounces the judgment in open Court with- 
out signing the Judgment. (Para 3) 

Order 20, Rule 2, Civil P. C. does not 
apply to judgments in writ proceedings. 
Moreover it cannot be said that a Judge who 
dies is in any sense a predecessor of another 
Judge of the same High Court within the 
meaning of Rule 2 (Para 4) 

Hence the question whether any Judge 
of the High Court can pronounce such a 
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judgment has to be considered on general 
principles. Since a Judge has a right to 
change his mind at any time before he ac- 
tually delivers the judgment, such judgment 
is of no effect and it is not permissible fop 
another Judge to pronounce it in open 
Court. ATR 1954 SC 194, Followed. (1963) 
2 Andh WR 243, Referred to. (Paras 6, 8) 
Cases Referred: Chromological Paras 
(1963) 2 Andh WR 243 = (1963) 2 
Andh LT 103, Jangam Bhadriah v. 
_ Member, Board of Revenue vA 
AIR 1954 SC 194 = 1954 Cri LI 475, 
Surendra Singh v. State of Uttar 
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Firm Gokal Chand v. Firm Nand Ram 7 


Y. V. Anjaneyulu and K. N. Raju, for 
Petitioner; P. Rama Rao, Standing Counsel 
for Income-tax Dept., for Respondent. 

ORDER:— These writ petitions were 
heard by late Justice Vaidya on 19-4-1972 
and 20-4-1972 and he reserved judgment. 
It appears that he dictated this judgment at 
home to the shorthand writer and the judg- 
ment was duly typed. But unfortunately 
before he could pronounce the judgment in 
open Court, Justice Vaidya passed away. The 
matter was placed before me for pronounc- 
ing the judgment prepared by late Justice 
Vaidya. As I however felt some doubt about 
the feasibility of such a course, I heard the 
counsel on both sides on this aspect of the 
matter. Having considered the matter care- 
fully in the light of their submissions, I have 
very reluctantly come to the conclusion fop 
the reasons set out below that it is not per- 
missible for me to pronounce the judgment 
which was dictated at home by Justice 
Vaidya before his death. It may also be 
stated that the judgment typed according to 
his dictation was not signed by him, as it is 
the usual practice for a Judge in the case of 
a reserved judgment to read the judgment in 
open Court on a day fixed for that purpose 
after giving notice to counsel on both sides 
and to sign the judgment after pronouncing 
the same in open Court. 


2. Proceedings under Article 226 of 
the Constitution are governed by Rules made 
by the High Court under that Article. Among 
those rules there are none relating to the 
pronouncing of judgments. Rule 20 how- 
ever states that all other rules relating to 
causes and matters coming before the appel- 
late side of the High Court will apply to writ 
petitions and writ appeals in so far as they 
are not inconsistent with these rules. 

3. Order XLI, Rule 31 of the Civil 
Procedure Code deals with the contents, date 
and signature of judgments in regards to ap- 
peals from original decrees. Inter alia the 
tule provides that the judgment of the Ap- 
pellate Court shall be in writing and where 
the presiding Judge is specially empowered 


by the High Court to pronounce his judg- 


ment by dictation to a shorthand-writer in 
open Court the transcript of the judgment so 


pronounced shall, after such revision as may 
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be deemed necessary, be signed by the Judge. 
Order XLI (A) however says that Order XLI 
Rule 31 shall not apply to the High Court. 
Tf a judgment is given orally, the shorthand 
notes thereof shall be taken by an Officer of 
the Court and the transcript made by him 
shall be signed or initialled by the Judge on 
Judges concurring, thereunder after making 
guch corrections as may be considered neces- 
sary. Order XLI (A), Rule (A) (1) provides 
that the rules contained in Order XLI shall 
apply to appeals in the High Court of Judi- 


cature the modifications contained in 
this order. Thus it is seen from the provi- 
sions of Order XLI-A Rule (1) Rule 14 


(Order XLI-A, Rule 14?) read with Rule 20 
lof the Rules framed under Article 226, that 
there is no specific provision as to what is 
to happen in the case of judghent which is 
reserved and which is dictated thereafter by 
the learned Judge and typed and the Judge 
unfortunately dies before he pronounces the 
judgment in open Court without signing the 
judgment. 

4. Order XX, Rule (2) which deals 
with trial Courts provides that a Judge may 
pronounce a judgment written but not pro- 
nounced by his predecessor. This tule how- 
ever is inapplicable to judgments in Writ 
proceedings though the said proceedings are 
extraordinary original proceedings on the side 
lof the High Court, as under the rules made 
under Article 226, it is only the rules which 
govern appeals on the appellate side of the 
High Court that are applicable to such pro- 
ceedings. Apart from this, it cannot be said 
that a Judge who dies is in any sense a pre- 
decessor of another Judge of the same High 
Court within the meaning of Order XX, 
Rule (2). 


5. Hence the question whether any 
Judge of this Court can pronounce the judg- 
ment dictated by a deceased Judge has to "e 
considered on general principles. The Sup- 
reme Court had occasion to consider a some- 
what similar situation in Surendra Singh v. 
State of Uttar Pradesh, AIR 1954 SC 194. 
In that case a Criminal Appeal was heard by 
a Division Bench of the Allahabad High 
Court. Judgment was reserved. One of the 
Judges Justice Bhargava dictated a judgment 
purporting to do so on behalf of himself 
and his brother Judge, and he used the 
pronoun “we” and not “I”. He signed every 
page of the “Judgment” as well as at the 
end but did not date it. He then sent this 
to the other Judge, Justice Kidwai. But be- 
fore the judgment was delivered, Justice 
Bhargava died. Justice Kidwai however 
purported to deliver the judgment of the 
Court and then signed it and dated it. The 
question for consideration before the Sup- 
feme Court was whether that judgment 
could be said to have been validly deliver- 
ed after the death of one of the two Judges 
who heard the appeal. The Supreme Court 
observed that upto the moment the judg- 
ment is delivered judges have the right to 
change their mind. There is a sort of ‘locus 
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paenitentiae’ and indeed last minute altera- 
tions often do occur. Therefore, however 
much a draft judgment may have been 
signed beforehand, it is nothing but a draft 
till formally delivered as the Judgment of 
the Court. Only then does it crystallise into 
a fullfledged judgment and becomes opera- 
tive. It follows that the Judge who ‘deli- 
vers’ the judgment, or causes it to be deli- 
vered by a brother Judge, must be in exist- 
ence as a member of the Court at the mo- 
ment of -delivery so that he can, if neces- 
sary, stop delivery and say that he has 
changed his mind. There is no need fop 
him to be physically present in court but 
he must be in existence as a member of the 
Court and be in a position to stop delivery 
and effect an alteration should there be any 
last minute change of mind on his part. If 
he hands in a draft and signs it and indi- 
cates that he intends that to be the fin 
expository of his views it can be assumed 
that those are still his views at the moment 
of delivery if he is alive and in a position 
to change his mind but takes no steps to 
arrest delivery. They further observed that 
the mere signing of the draft does not ne- 
cessarily indicate a closed mind. 


6. These observations apply with 
greater force to the present case. Here late! 
Justice Vaidya was the only Judge. who 
heard the case. Further he had not -even 
signed the typed judgment which was pre- 
pared at his dictation. It may be, he would 
have signed it after he pronounced it later. 
But he had the right to change his mind at 
any time before he actually delivered the: 
judgment. It is true that the case before the 
Supreme Court was a Criminal Appeal and 
the Supreme Court also relied on Section 
369 of the Code of Criminal Procedure. 
But the observations extracted above apply 
to other cases whether civil or criminal. 

7. Another judgment which was 
brought to my notice is that of Justice 
Satyanarayana Raju in Jangam Bhadriah v. 
Member, Board of Revenue, (1963) 2 Andh 
WR 243. In that case a regular appeal was 
heard by Justice Satyanarayana Raju and 
Justice Ramachandra Rao. As both the 
Judges were unanimous in their conclusions, 
Justice Satyanarayana Raju pronounced the 
judgment of the Bench in open Court. It 
was later transcribed and signed by Justice 
Satyanarayana Raju. Unfortunately before 
Justice Ramachandra Rao could sign the 
judgment, he died. It was thereafter pro- 
nounced by Justice Satyanarayana Raju on 
behalf of both, in open Court. In consider- 
ing the validity and correctness of this pro- 
cedure, Justice Satyanarayana Raju observ- 
ed that the final decision of the Court was 
formally pronounced and delivered in open 
Court. Both the Judges who constituted the 
Bench were present and concurred in it. 
The fact that the Judgment was not signed 
by one of them is a mere irregularity and 
can be cured. The decision of the Supreme 
Court in AIR 1954 SC 194 was distingui 
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ed on the ground that that was a case 
where the judgment had not been pro- 
nounced in open court but had been reserv- 
ed and one of- the Judges died before the 
Judgment was delivered. I agree with what 
is stated by Justice Satyanarayana Raju. 
The Supreme Court itself pointed out this 
distinction while dealing with the decision 
of P. C. in Firm Gokal Chand v. Firm 
Nand Ram, AIR 1938 PC 292 which was 
cited before them. They observed that the 
facts in that case were not quite the same 
as those before the Supreme Court because 
the judgment in that case was actually deli- 
` vered in open court and both the Judges 
who constituted the Bench were present 
and concurred in it, but before it could be 
signed, one Judge went on leave. It was in 
that connection the Privy Council observed 
that a Judge may die after giving judgment 
but before he has had a reasonable oppor- 
tunity to sign it and the Court must have 
inherent jurisdiction to supply such a defect. 
The Supreme Court pointed out that a 
judgment is the final decision of the Court 
intimated to the parties and to the world 
at large by formal “Pronouncement” or 
“delivery” in open Court. The manner: in 
which it is to be recorded, the way in which 
it is to be authenticated etc., can be cured; 
but not the hard core, namely the formal 
intimation of the decision and its contents 
ay declared in a judicial way in open 
urt. 


8. Having Tegard to the principles 
laid down by the Supreme Court in the 
above case, I am of the view that the judg- 
ment which was dictated at home by Justice 
Vaidya to his shorthand writer and typed 
by the latter and not signed by Vaidya, J. 
is of no effect and it is not permissible fon 
another Judge to pronounce it in open 
Court. Though this would entail a re-hear- 
ing of the petitions involving additional 
labour on the part of the counsel and the 
court, I am forced to come to the above 
conclusion, in view of the legal position. 
These writ petitions will be posted in due 
course. Post these writ petitions after ten 


days. 
Orden accordingly. 
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VENKATRAMA SASTRY, J. :— 
fendant is the appellant in this L. 
which is preferred against the judgment of 
our learned brother Ramachandra Rao, J., 
in Second Appeal No. 368 of 1970, where- 
in leave was granted. 
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2. The facts giving rise to this liti- 
gation are stated below: The respondent is 
the owner of house bearing No. 5/122 situ- 
ated in the main road, Sth ward of Rajab- 
mundry Municipality. The appellant defen- 
dant is the owner of the house bearing 
door No. 5/123 and it adjoins the plaintiff's 
house on the north. The terraced house of 
the defendant was constructed in about 
1958. In 1959 when the defendant attempt- 
ed to raise walls with a view to construct 
a first-floor on the said house, the plaintiff 
gave him a notice on 28-9-1959 raising an 
objection to the effect that the proposed 
construction would block the free flow of 
air and light through the only ventilators 
facing north to the house of the plaintiff, 
marked in red lines in the rough plan. Ac- 
cording to the plaintiff's case the defendant 
stopped construction for the present and he 
started it again from 14-7-1966. Since the 
proposed construction obstructs the free 
flow of light and air through the two venti- 
lators the plaintiff stated that it would work 
hardship and irreparable damage to him. 
He therefore filed O. S. 457 of 1966 on the 
file of the Second Additional Munsif Magis- 
trate Rajahmundry for an injunction res- 
training the defendant from raising any 
construction on his terraced building bear- 
ing No. 5/123, which interferes with the 
free passage of light and air through the 
windows (marked A and B in the rough 
sketch) of the plaint plan. 


3. The defendant contested the suit 
stating that the plaintiff opened the two 
ventilators in the upstairs portion without 
his knowledge, that on protest he agreed to 
remove the said windows, but did not re- 
move the same, that the plaintiff has no 
easementary rights to have the two windows 
there in order to receive light and air as 
claimed by him. He also stated that by vir- 
tue of an agreement of the year 1930 the 
boundary wall between the house of plain- 
tiff and the defendant is the joint wall, and 
that the defendant had a right to construct 
a building over the said wall. As per that 
agreement the wall, in which the plaintiff 
opened two windows, is the joint wall and 
as such he has no rights whatsoever in it 
and much less to claim easementary rights 
for light and air through the said windows. 
He therefore pleaded that no injunction 
could be granted against him. 


aar The plaintiff filed a rejoinder 
stating that, the agreement referred to in the 
written statement is not valid and binding 
on the plaintiff and that even assuming 
without conceding that the wall in ques- 
tion is a joint wall. the plaintiff perfected 
his title to it by adverse possession and en- 
joyment. He also stated that the claim of 
the defendant based on that agreement is 
barred by limitation, by réason of the de- 
fendant not enforcing the said agreement 
within the period of limitation, at any rate 
within three years from [0-8-1959 when 
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dant to raise any construction affecting the 
plaintiff's right of easement. 

5. On the above pleadings the fol- 
lowing issues were framed. 

1. Whether the two windows in the 
northern wall of the house of the plaintiff 
have been in existence since over the pres- 
cribed period? 

2. Whether the agreement dated 17-12- 
1930 is true and binding on the plaintiff 
and is enforceable? 

3. Whether the wall in question is a 
joint wall? 

4. Whether the plaintiff is entitled to 
receive light and air through the two win- 
dows? 

5. To what relief? 

6. On issue No. 1 the trial Court 
held that the two windows in the northern 
wall of the house of the plaintiff have been 
in existence ever since 1930 or 1931. On 
issue No. 2 the trial Court found that the 
agreement is true and binding upon the 
plaintiff and that it is enforceable. On issue 
No. 3, it found that the wall in question is 
a joint wall. On issue No. 4, the trial Court 
found, relying upon a decision of Lahore 
High Court, that the plaintiff can claim 
easementary right to receive light and air 
through the windows in the joint wall. It 
ultimately found that as the plaintiff en- 
joyed light and air through the two win- 
dows in the northern wall as shown in the 
plaint plan, without interruption for over 20 
years ending within two years prior to the 
suit and the said enjoyment is not on the 
basis of permission, the plaintiff was entitl- 
ed to receive light and air through the two 
windows as easement. In the result the de- 
fendant was directed ‘not to build any wall 
or any construction that would obstruct 
the passage of light and air through the 
two windows in the northern wall of the 
plaintiffs upstairs portion, that are referred 
to in the plaint plan. The suit was accord- 
ingly decreed. 

7. The defendant preferred appeal 
A. S. No. 68/67 to the Court of the Dis- 
trict Judge, East Godavary at Rajahmundry. 
The -appellate Court took the two follow- 
ing points for consideration:— 

1. Whether the two windows in the 
northern wall of the house of plaintiff have 
been in existence since over the prescribed 
period? 

2. Whether the plaintiff is entitled to 
ne light and air through the two win- 
lows 


8. On point No. 1, after consider- 
ing the oral and documentary evidence, the 
appellate Court found that it was proved 
that these two windows in the northern wall 
have been in existence for more than 20 
years and therefore the point was decided 
in favour of the plaintiff. Regarding the 
claim of the defendant that the plaintiff 
cannot get a right of an easement as the 
windows are in the joint wall, the appellate 


the plaintiff disputed the right of the defen- Court followed the rulings of the Bombay 
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High Court AIR 1938 Bom 215, and My- 
sore High Court (1970) 1 Mys LJ p. 5 
(Short notes on recent cases) in preference 
to the view expressed by the Lahore High 
Court in AIR 1933 Lah 28, and held that 
the plaintiff does not acquire any easement 
to receive light and air through the disput- 
ed windows in the joint wall and the de- 
fendant has got a right to have his con- 
struction and block the windows. The ap- 
pellate Court therefore found point No. 2 
in favour of the defendant-appellant. In the 
end the appeal was allowed and the decree 
and judgment of the trial Court were set 
aside and the suit of the plaintiff was dis- 


9. The plaintiff carried the matten 
in second appeal. It was heard by our learn- 
ed brother Ramachandra Rao, J. The learn- 
ed Judge held that thére was a fallacy in 
the lower appellate Court thinking that the 

laintiff is claiming an easementary right in 

a joint wall, that a distinction should be 
drawn between the easementary right claim- 
ed over the joint wall and an easementary 
tight to receive light and air from the ad- 
joining space through the windows in the 
joint wall and if this distinction is borne in 
mind it becomes clear that the view taken 
by the lower Court cannot be supported, 
that the decisions of the Bombay High Court 
AIR 1926 Bom 545, AIR 1932 Bom 513 
relied upon by the defendant, no doubt, 
support his contention, but that he was in- 
clined to agree with the view expressed by 
the Lahore High Court AIR 1933 Lah 28 
in preference to the view taken by the Bom- 
bay High Court, inasmuch as the plaintiff 
claimed as easementary right not in or 
against the joint northern wall, but claimed 
a right of passage of light and air over the 
adjoining open space on the defendant’s 
property from which light and air was 
passing through the two windows, fixed in 
the northern wall, which were in existence 
for well over the statutory period of 20 
years. In the end the learned Judge held 
that the plaintiff has acquired an easemen- 
tary right to the passage of light and air 
through the windows in the northern wall, 
that the plaintiff has established that he 
would suffer substantial damage, if the de- 
fendant is allowed to proceed with the pro- 
posed construction so as to obstruct the 
passage of light and air through the win- 
dows in the northern wall of the plaintiffs 
building. The learned Judge also affirmed 
the finding that the wall is a joint wall. In 
the end the decree of the lower appellate 
Court was set aside and that of the trial 
Court was restored. 

10. In this Letters Patent Appeal, 
preferred by the defendant, Sri Challa Sita- 
ramayya learned counsel for the defendant- 
appellant raised the following questions:— 

1. There can be no easement in res- 
pect of light and air through windows in a 
joint wall, and 
- 2. As per the agreement, which has 
been found to be true and valid, the defen- 


es ais lo O E i] 


ALR. 


dant-appellant has got a right to construct, 
on his terrace, an upstair, which may inci- 
dentally affect the right of the plaintiff-res- 
pondent. 

11. The learned counsel relied upon 
the two Bench decisions of the Bombay 
High Court in Rajabhai Mohanbhai v. Lal- 
bhai Mulchand, AIR 1926 Bom 545; Nara- 
yana Balwant Jade v. Shankar Waman Gol- 
walkar, AIR 1938 Bom 215 as well as the 
decision of Baker, J. in Marghabai v. Moti- 
bhai, ATR 1932 Bom 513 in support of his 
first proposition. He also questioned the 
correctness of the decision in Muhammad 
Umar Hayat Khan v. Mohammad Zaman, 
AIR 1933 Lah 28 of the Lahore High Court. 
He brought to our notice that the same 
High Court in a later decision has follow- 
ed the Bombay view. 

12. It is the contention of Sri 
Seetharamaiah, that where there is no scope 
for preventive action, there could be no 
prescriptive right. For this purpose he relied 
upon two English decisions, which we shall 
presently mention. 

13. Sri Ananthababu, learned coun- 
sel appearing for the plaintiff respondent 
put forward the claim that his client has 
acquired an easement for light and air for 
over the statutory period and it is not in 
or over the joint wall, but a right to get 
light and air from the defendant’s premises 
and therefore it was permissible. He also 
relying upon the provisions of Section 16 
of the Easements Act contended that the 
medium of enjoyment of light and air does 
not depend upon the ownership of the win- 
dows. He also relied upon the decision in 
Muhammad Umar Hayat Khan v. Moham- 
mad Zaman, AIR 1933 Lah 28 and Kha- 
toon v. Aqila Bano, AIR 1956 All 415, of 
the Allahabad High Court. We will now 
consider the correctness of the respective 
contentions. 


14. It has been held by Earl Hals- 
bury L. C. in the leading case Colls v. 
Home and Colonial Stores Ltd, (1904 AC 
179) at p. 182 as follows:— 

“Light, like air, is the common pro- 

tty of all or, to speak more accurately, 
it is the common right of all to enjoy it, 
but it is exclusive property of none. If the 
same proposition against which I am pro- 
testing could be maintained in respect of 
air the progressive building of any town 
would be impossible. The access of air is 
undoubtedly interferred with by. the build- 
ings which are being built every day round 
London. The difference between the town 
and country is very appreciable to the dwel- 
ler in cities when he goes to the open coun- 
try, or to the top of mountain, or even a 
small hill in the country; but would the 
possessor for twenty years of a house on 
the edge of a town be at liberty to restrain 
his neighbour from building near him be- 
cause he had enjoyed the free access of aip 
without buildings near him for twenty 
years? No doubt this is an extreme case, 


1973 


but it is one of the extreme cases which 
tries the principle. The truth is that though 
there were objections to ask a jury whether 
the enjoyment tal talis qualis was such that 
they might presume a lost grant when 
nobody supposed that such a grant was 
ever really made, yet it gave the opportu- 
nity of considering what was the extent of 
the supposed grant, and, if anything so_ ex- 
treme as I have just supposed were claimed 
no jurymen in their senses would have af- 
firmed such a grant.” 

15. There is no natural right, apart 
from a right of easement, with reference to 
a right of passage or a right to light and 
air. Such a right to Ili and air can. be 
acquired only as a right of easement. (Vide 
AIR 1936 Mad 142). 

16. In Halsbury’s Laws of England, 
Third Edition, Volume 12, page 582, Para~ 
graph 1262, the law is stated as follows: 

“The owner of land has not at com- 
mon Jaw any right to light; for the general 
doctrine of law with respect to land is that 
everyone may build upon or otherwise uti- 
ise his own land, regardless of the fact that 
his doing so involves an interference with 
the light which would otherwise reach the 
land and buildings of another person. 
Every man may open any number of win- 
dows looking over his neighbour’s land; for 
the interference of a neighbour’s privacy, 
or with his prospect gives the latter no 
cause of action in the absence of other cir- 
cumstances. On the other hand, the neigh- 
bour may by putting erections on his own 
land obstruct the light which would other- 
wise reach the other’s windows.” 

An easement is defined in Section 4 of the 
Easements Act as follows: 

“An easement is a right which the 
owner or occupier of certain land possesses, 
as such, for the beneficial enjoyment of 
that land, to do and continue to do some- 
thing, or to prevent and continue to pre- 
vent something being done, in or upon, op 
in respect of, certain other land not his 
own. 

The land for the beneficial enjoyment 
of which the right exists is called the domi- 
nant heritage, and the owner or occupier 
thereof the dominant owner; and the land 
on which the liability is imposed is called 
the servient heritage, and the owner of 
occupier thereof the servient owner.” 
Section 12 of the Easements Act runs as 
follows: 


“An easement may be acquired by the 
owner of the immovable property for the 
beneficial enjoyment of which ‘the right is 
created or in his behalf, by any person in 
Possession of the same. One of two or 
more co-owners of immovable property 
may, as such, with or without the consent 
of the other or others, acquire an easement 
for the beneficial enjoyment of such pro- 


Ean 15 of the Easements Act runs as 
_ follows: : 
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“Where the access and use of light or 
air to and for any building have been 
peaceably enjoyed therewith, as an ease- 
ment, without interruption, and for twenty 
years, 


XX xX xx 
the right to such access and use of light or 
air, support or other easement shall be 


solute.” 

17. Where the property belongs 
jointly to two persons, there cannot be a 
dominant and servient ownership in respect 
of that property. Also where there is fusion 
of the dominant and servient ownership in 
the same person, an easement, if any, gets 
extinguished. This principle is recognised in 
Various decisions. 

18. In Halsbury’s Laws of England, 
12th edition, page 528, paragraph 1144, the 
law has been stated thus: 

“It is an essential characteristic of 
every easement that there is both a servient 
and a dominant tenement and the owner 
of the servient tenement must be different 
persons. A man cannot have an ‘easement 
over his own land because all acts which 
he does upon his own land are acts done in 
respect of his rights as the owner of the 
land and the law does not allow the co- 
existence of an easement over land with the 
possession of the land itself.” 


19. In view of the provisions of the 
Act, the right should be only as an ease- 
ment for the required period. An easement, 
as already defined, is a right, which the 
owner or occupier of the land possesses to 
do and to continue to do something in or 
upon or in respect of certain other land not 
his own. The words ‘not his own’ clearly 
bring out that the property in or upon or 
in respect of which the easement is claim- 
ed should not belong to the dominant 
owner. The said principle has been recog- 
nised in various English and Indian deci- 
sions. 

20. Lord Shaw of Dunfermline also 
stated the law in the same terms as follows 
in Attorney General of Southern Nigeria 
v. Jobn Holt and Co., 1915 AC 599 at pp. 
617 and 618. 

“But in their Lordships’ opinion the 
second contention of the Crown is correct. 
It seems to be undoubtedly true that what 
was done by the respondents was done by 
them as in their opinion upon their own 
lands. There was much in the nature of 
affairs and the legal situation to induce this 
opinion, and it is not to be wondered at 
that not only they, but all parties on the 
island, appear to bave considered these ope- 
rations, which: were clearly beneficial to 
the general interest in no way to be of the 
nature of wilful appropriation or of trespass, 
but merely of making good and proper use 
of their rights as owners of property abut- 
ting upon the sea. An easement, however, is 
constituted over a servient tenement in 
favour of a dominant tenement. In subst- 
ance the owner of the dominant tenement 
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throughout admits that the porperty is in 
another, and that the right being built up 
or asserted is the right over the property of 
that other. In the present case this was not 
80.” 
In the Full Bench decision of the Madras 
High Court in Subba Rao v. Lakshmana 
Rao, AIR 1926 Mad 728 (FB) the same 
proposition has been reiterated. It was held 
therein thus:— s 

“The mere putting forward of a claim 
of ownership in legal proceedings is not 
conclusive against a right of easement, but 
if the acts done by the person claiming 
easement in respect of the property during 
the statutory period are only referable to a 
purported character of owner they cannot 
validate a subsequent claim to an easement 
in respect of the property.” 
Their Lordships say that 

“We agree with the conclusion of Shea- 
raman, J. in Lyell v. Lord Hothfield, (1914) 
3 KB 911 that acts done during the statu- 
tory period which are only referable to a 
purported character of owner cannot vali- 
date a subsequent claim to an easement.” 


21. In its Full Bench decision the 
Bombay High Court in Raychand v. Ma- 
neklal, AIR 1946 Bom 266 (FB) also held 
that the person claiming right of easement 
must have been conscious that the property 
belongs to another. The claim to property 
as owner during the prescriptive period 
pac him from claiming easement over 
t. 


22. Their Lordships of the Supreme 
Court, while dealing with the case of a ten- 
ant acquiring a right to an easement over 
the leased land considered this position in 
Chapsibhai v. Purushottam, AIR 1971 SC 
1878. While quoting with approval the Full 
Bench decision of the Bombay High Court 
their Lordships held as follows: 

“Therefore, if the owner of a dominant 
tenement has, during the period of pres- 
cription, exercised rights on the footing 
that he is the owner but which he later on 
claims as an easement over a servient tene- 
ment, then, his exercise of those rights is 
not exercised as an easement and he must 
fail in a claim for an easement. As already 
stated, a party to a suit can plead inconsist- 
ent pleas in the alternative such as the right 
of ownership and a right of easement. But, 
where he has pleaded ownership and has 
failed, he cannot subsequently turn around 
and claim that right as an easement by pres- 
cription. To prove the latter, it is necessary 
to establish that it was exercised on some- 
one else’s property and not as an incident 
of his own ownership of that property. For 
that purpose his consciousness that he was 
exercising that right on the property treat- 
ing it as someone else’s property is a neces- 
sary ingredient in proof of the establish- 
ment of that right as an easement.” 

23. In view of those clear authori- 
ties, it must be held that the person claim- 
ing an easement in or over a property 
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should establish that the property, over 
which he exercised the right, is someone 
else’s property and not bis own. If it hap- 
pens to be a joint property, as in this case, 
a joint wall, he cannot acquire an easement 
in or over that property or in respect of it 
or through it. 

24. There is another principle on 
which the right to acquire easement can be 
tested. The right exercised by the domi- 
nant owner should amount to trespass on. 
the joint property and it should give an 
actionable or preventable claim or a power 
to sae to the person affected. In the 
absence of such a requirement viz. trespass}: 
and the power to interrupt, no easement 
can be acquired. 


25. In Harbidge v. Warwick, (1849) 
3 Exch 552, Parke B. stated at pp. 556 and 
557 as follows:— 


“We think it clear, notwithstanding the 
absence of the words in the 2nd Section, 
above referred to, that it converts into a 
right such an enjoyment only of the access 
of light over contiguous land, as has been 
had for the whole period of twenty years 
in the character of an easement, distinct 
from the enjoyment of the land itself, and 
that the statute puts this species of negative 
easement, as it has been termed, on the 
same footing in this respect as those posi- 
tive easements provided for by the other 
sections, all of which, after long enjoyment 
as easements, are invested with the quality 
of rights. In the first place, the access of 
light under this section must have been 
enjoyed for twenty years without interrup- 
tion, not in the sense of an uninterrupted 
or continuous, user, but without such inter- 
ruption submitted to for one year after the 
party interrupted shall have had notice 
thereof, and of the persons making or au- 
thorising the same to be made. This point 
was determined in the case of Flight v. 
Thomas. From this it follows, that the legis- 
lature contemplated such an enjoyment as 
could be interrupted by the adjoining occu- 
pier, at least during some part of the time.” 

In Sturges v. Bridgman, 


26. (1879) 
11 Ch D 852, Jossel M. R. also stated at 
p. 858 as follows: 


“A man cannot establish a right by 
lapse of time and acquiescence against his 
neighbour unless he shows that the party 
against whom the right is acquired might 
have brought an action or done some act 
to put a stop to the claim without an un- 
reasonable waste of labour and expense.” 


27. On appeal over this decision the 
House of Lords delivering judgment 
through Thesiger L. J., also observed as 
follows: 

“But the affirmative easement differs 
from the negative easement in this, that the 
latter can under no circumstances be inter- 
rupted except by acts done upon the servi- 
ent tenement, but the former, constituting 
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as it does, a direct interference with the 
enjoyment by the servient owner of his 
tenement, may be the subject of legal pro- 
ceedings as well as of physical interruption. 
Yo put concrete cases the passage of light 
and air to your neighbour’s windows may 
be physically interrupted by you, but gives 
me po legal grounds of complaint against 


28. In Liverpool Corporation v. H. 
Goghill and Son, (1918) 1 Ch D 307 at p. 
314, Eve J., also observed as follows:— 

“Before time can commence to run 
under the Prescription Act there must he 
an invasion of some legal right. Acts which 
are neither preventable nor actionable can- 
not be relied upon to found an easement.” 
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“Until the user became actionable «the 
basis of the presumption of the consent, 
that is to say the power of preventing phy- 
sically or by action was never present.” 

29. In Halsbury’s Laws of England, 
Vol 3, page 380, Paragraph 729, dealing 
with the topic when tenant in common 
could trespass, the law has been stated as 
follows:— 

“One tenant in common of a party- 

wall could not under the former law main- 
tain trespass against another for an injury 
done to the wall, unless there had been a 
complete ouster or some destruction of the 
common property.” 
Dealing with the right of the co-owners in 
respect of common property, to start an 
action for trespass against each other, the 
law has been stated by Lord Halsbury, in 
Halsbury’s Laws of England, Vol 38, page 
746, Paragraph 1217 as follows:— 


“A joint tenant or a person entitled in 
common under a trust for sale of land can 
maintain trespass against his  co-tenant if 
the co-tenant expels him from the land or 
destroys the subject of the co-tenancy with- 
out his consent, but not otherwise.” 


30. The Privy Council in Lachme- 
swar Singh v. Manowar Hossein, (1892) 


ILR 19 Cal 253 (PC) also held that in the 
case of co-owners, if any one of them has 
made use of the joint property, the owner- 
ship and possession and has not excluded 
another co-sharer, it does not amount to 
trespass. It was also stated that by such 
user of the joint property’ by one of the co- 
sharers the property does not cease to be 
joint, merely because it is used so as to pro- 
duce more to one of the owners who has 
incurred expenditure or risk for that pur- 
pose. By such user it was also held that the 
person so using does not acquire any pos- 
session or title by adverse possession. 

31. In the case of common party- 
wall or joint wall each co-owner is entitled 
to a reasonable user of the wall owned in 
common and so long as each co-owner 
used it reasonably without interfering with 
the enjoyment of that wall by the other co- 
owner or without doing anything which 
would weaken, damage, increase or dimi- 
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nish the wall enjoyed in common, he is en- 
titled to do what he likes. The other co- 
owner will have no cause for complaint}! 
unless the acts alleged amount to his ouster 


‘or to the distruction of the party wall 


32. It has also been held in AR 
1932 Bom 513 that the opening of windows 
in a joint wall would not amount to tres- 
pass and gave no cause of action, so long 
as the said wall remained joint and there- 
fore no easement could be acquired. 


33. In view of the above authorities 
the opening of the two windows in the 
joint wall by the plaintiff, in this case, in 
the year 1930 or 1931 should be treated to 
be incidental to the enjoyment of the joint 
property and it does not in any way amount 
to trespass on the rights of the other, which 


gives him the cause of action to prevent 
such trespass by action either by physical 


obstruction or by any action in a court of 
law. If there is no scope for any such pre- 
ventable action, it cannot be held that the 
plaintiff had acquired any easement as 
claimed in this case. We shall now consider 
the authorities relied upon by both the par- 
ties in the lower Court. 


34. In AIR 1926 Bom 545 (i) it 
was held by Macleod C. J., and Coyajee, J., 
that there can be no question of easement 
as regards light and air in the case of joint 
property. In that case the plaintiff claimed 
the wali as his and that be had windows 
therein. He prayed for the issue of an in- 
junction restraining the defendant from 
raising any construction upon chora or the 
open space to the south of his wall, thus 
necessitating the closing of any jalis or win- 
dows or stopping the mori etc. The trial 
Court found the wall to be not his but a 
joint wall that both parties were entitled to 
the joint user. The suit was therefore dis- 
missed. In the appellate Court it was found 
that the windows were existing for over 
20 years and that the plaintiff was entitled 
to a legal easement entitling him to an in- 
junction against the respondent from ob- 
structing or interfering with the light and 
air through these openings. In that view the 
suit was decreed. In second appeal their 
Lordships held that there can be no ques- 
tion of easement as regards light and air 
when both the parties are entitled to full 
ownership of this wall. It was also further 
stated that where one of two neighbouring 
owners raises a party wall the other owner 
either giving his consent or acquiescing, the 
raised portion of the wall assumes the same 
character as the old party wall on which 
it stands. It was further observed that “if 
the plaintiff opened apertures in the wall 
he could not acquire an easement of light 
and air through these windows over ths 
defendants’ premises. It would be open to 
the defendants to object to the windows 
being opened, and even if they did not file 
a suit that would not prevent them from 
blocking the windows opened by the plain- 
tiff so as to look over the defendant’s pre- 
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mises. In that view it was held that the 
plaintiff was not entitled to injunction 
sought for in the plaint and the suit was 
dismissed. 

35. In AIR 1932 Bom 513, Baker, 
J. also following the decision in AIR 1926 
Bom 545 (1), and considering in extenso 
the English and Indian decisions, held “that 
a person cannot acquire an easement, un- 
less he acts with the knowledge that it is a 
case of dominant and servient tenement 
and he is exercising a right over property 
which does not belong to him. If he enjoys 
a right under the supposition that he is 
an owner of property he does not acquire 
an easement. Nor can he acquire an ease- 
ment of light and air over property jointly 
owned by him with others.” 

36. Another Bench consisting of Bar- 
loo and Macklin, JJ., in AIR 1938 Bom 
215, following the above two cases also 
held ‘that the essence of an easement is 
that it should be a right over property be- 
longing not to the person claiming ease- 
ment but to someone else, and therefore it 
is not possible for a person to acquire an 
easement of light and air through window 
in a joint wall belonging to himself as well 
as to the owner of the other premises. In 
this case the correctness of the decision in 
AIR 1926 Bom 545 (1) was uestioned. 
Their Lordships explained fully the reason- 
ing of the earlier Bench and ultimately fol- 
lowed the same view upholding the decision 
in AIR 1932 Bom 513 as correct law. 

37. In S. B. Kapadia v. N. B. Ka- 
padia, AIR 1967 Guj 87, N. G. Shelat, J., 
dealing with the claim for an easement in 
Tespect of a Jali, at page 92 held as fol- 
lows: ‘ 

“In order to claim any such rights, it 


must be a fight claimed and acquired 
against some other owner of a property, 
and there was none in the case as both the 


properties belonged to the same person viz, 
the father of the parties.” 

The Jearned Judge followed the decisions of 
the Bombay High Court in AIR 1932 Bom 
513, and held that the position of law is 
well settled and is based upon various deci- 
` sions of different High Courts. 

38. The plaintiff-respondent relied 
upon the decision in Jai Lal, J., of Lahore 
High Court in AIR 1933 Lah 28. The facts 
of the case were that the plaintiff and the 
defendant were owners of adjoining houses, 
the plaintiff was being there for more than 
20 years and in the Southern wall of this 
house there are two holes which had been 
giving light and ventilation to the plaintiff’s 
house for more than 20 years. On the south 
of the wall in which these holes exist was 
the land of the defendant, on which he 
began to construct a house, and he also 
built up against the wall closing the venti- 
lators mentioned above. Plaintiff therefore 
instituted a suit for injunction and other 
consequential reliefs. The District Judge on 
appeal found that the wall on which these 
holes existed was the joint wall of the plain- 
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tif and the defendant, and held that the 
easement, claimed, could not be acquired 
against the persons’ own property and he 
therefore dismissed the suit. The learned 
Judge in Second Appeal held that there was 
misapprehension in the mind of the appel- 
late Judge as to the nature of the plaintifi’s 
suit. According to the Jearned judge, the 
easement claimed by the plaintiff was 
against defendant’s property, which was to 
the south of the joint wall. The wall is the 
means of enjoying the easement, and that 
the easement is not claimed against or in 
re wali. The learned Judge goes on to say 

t 

“it is not the wall which is the servient 
tenement, but the defendant’s land to the 
south and that the plaintiff, who was the 
owner of the property to the north was 
entitled to an easement, on the facts found 
by the District Judge, against the land of 
the defendant, which is to the south. He 
went on observing that the question whether 
the defendant is entitled to close the venti- 
lators as a joint owner of the wall has no- 
thing to do with the enjoyment of the ease- 
ment. The learned Judge observed that if 
the defendant had claimed, which he did 
not claim, in his written statement that he, 
as a joint owner of the wall was entitled to 
close the holes in it, that question would 
have had to be determined with regard to 
the respective rights of the parties as joint 
owners of the wall. As I have already stat- 
ed the defendant did not claim any such 
tight and no such right has been claimed 
even before me. I am unable to understand 
how the defendant as a joint owner of the 
wall could close the holes which the plain- 
tiff made in the wall more than 20 years 
ago. On all these grounds, therefore, the 
action of the defendant in building up 
against the holes thereby stopping the access 
of light and air of the plaintiff’s house was 
illegal and unauthorised and the plaintiff 
was certainly entitled to the relief for that 
reason. What relief the plaintiff is entitled 
to is a matter which should be determined 
by the learned District Judge on a consi- 
deration of all the facts of the case. The 
case will go back to the District Judge, 
under Section 151, C. P. C. with directions 
to decide the appeal of the plaintiff, the 
defendant’s appeal before him having been 
disposed of by this order. Costs of 
parties will abide the result.” i 
It is therefore clear from this passage that 
the learned Judge did not decide whether 
there can be an easement in or over op 
through the joint wall. The decision pro- 
ceeds more on the basis that the easement 
is claimed over the defendant’s land and 
the means to enjoy the easement would 
therefore be not relevant or material. At 
the same time there is no decision on the 
question whether the defendant could ob- 
ject to the holes being made in the joint 
wall or he could obstruct or close them. ft 
is not therefore an authority for the propo- 
sition, which has been laid down in 


t 
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above decisions of the Bombay High Court, 
referred to by us supra. 

39. That this decision did not de- 
cide the question posed in the decisions be- 
fore Bombay High Court mentioned above, 
has been held by Bhide J., in Onkar Nath 
ee Muni Lal, AIR 1939 Lah 28. It was held 

t 

“In the case of joint property, every 
co-sharer has a right to use it, consistently 
with the rights of the other co-sharers until 
partition. Where therefore one of the own- 
ers of a joint wall keeps ventilators in the 
wall so erected, he does so consistently 
with the rights of the co-owner and hence 
cannot acquire a right of easement in res- 


pect of the ventilators against the co- 
owner.” 
49. The learned Judge followed fop 


this proposition the decisions of the Bom- 
bay High Court in AIR 1926 Bom 545 (1) 
and AIR 1938 Bom 215. The decision of 
the High Court in AIR 1933 Lah 28 was 
also considered and the learned Judge ob- 
served that: 

“the point now raised appears to have 
been not raised and was left undecided, in 
that case.” 


41. - In AIR 1956 AIL 415 a single 
Judee of the Allahabad High Court held 
t: 


“The essential ingredient of ‘Animus’ 

js there if the servient tenement does not 
belong to the person claiming the easement 
absolutely and if the exercise of the right is 
capable of being resisted. If that land over 
which the easement is claimed belongs to 
another person also, that other person is 
certainly affected injuriously by the exer- 
cise of a right of way over the land and 
to that extent the person exercising the 
tight is obviously doing an act detrimental 
or prejudicial to the rights of the other 
owner.” 
The learned Judge considered the two de- 
cisions of the Bombay High Court in AIR 
1938 Bom 215; ATR 1932 Bom 513 and 
held that the Jearned Judges, who decided 
the above cases were not invited to consider 
that the other joint owner could have re- 
sisted the plaintiff in his using the property 
for the better enjoyment of his own exclu- 
sive property and distinguished them in that 
way. The learned Judge also referred to the 
decision in (1879) 11 Ch D 852, quoted by 
us supra and stated: 

“No doubt it is well settled that there 
can be no easement except by user which 
is capable of being resisted either, physical- 
ly or in courts.” 

The above case was a case relating to a 
right of way and not to receive light and 
air through windows opened in the joint 


wall. We do not think it necessary to con- 
sider the correctness of the said decision in 
regard to the right of way. But we think 
that that decision is no authority on the 
question of acquisition of an easement in 
respect of a right to receive light and air 
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through windows in a joint wall. In any 
event the said decision runs counter to the 
consistent view taken by the Bombay and 
Gujarat High Courts, mentioned by us 
supra. 


42. In view of the above authorities 
and the propositions of law, in relation to 
the acquisition of an easement in regard to 
light and air, we bave no doubt in our 
mind that the view expressed by the Bom- 
bay and Gujarat High Courts is the correct 
one and we therefore follow it as it is based 
on sound legal principles supported by au- 
thorities. 

43. We may also observe here that 
the Easements Act does not apply to the 
Province of Punjab and the case in AIR 
1933 Lah 28 must have been decided on 
general principles rather than on any statu- 
tory provision. 


44. On consideration of the statu- 
tory provisions mentioned supra, viz., Sec- 
tions 4, 12 and 15 we do not think that the 
plaintiff, who is the co-owner of a joint wall, 
in this case, could have acquired an ease- 
ment in respect of light and air, througk 
the windows in the joint wall in question, 
whatever may be the period of his enjoy- 
ment prior to the date of the suit. As we 
have held that the normal method of enjoy- 
ment of joint wall also includes the enjoy- 
ment by opening windows or ventilators, 
which could not give rise to any trespass so 
as to give a cause of action for an obstruc- 
tion or a suit in a Civil Court to prevent it 
at the instance of the other owner, we do 
not think that there is any acquisition of 
easement by the plaintiff in this case. 


45. We therefore, differ from our 
learned brother Ramachandra Rao, J. and 
hold that the view expressed in the case 
AIR 1933 Lah 28 is not the correct law, 
and the view expressed to the contrary by 
the Division Benches of the Bombay High 
Court, adverted to by us above, is correct. 


46. We have also mentioned that 
the agreement relied upon by the defen- 
dant, in this case, having been found to be 
true, valid and binding on the plaintiff, he 
cannot prevent the defendant by an injunc- 
tion from constructing any superstructure 
basing it on the joint wall in question. The 
fact that it incidentally affects his light and 
air does not give him any cause of action 
in this case to obtain an injunction against 
the defendant. 

47, We, therefore hold that the view 
taken by the learned District Judge, East 
Godavari at Rajahmundry is correct and 
the suit is, therefore liable to be dismissed. 


48. In the result the L. P. A. is al- 
lowed and the suit of the plaintiff is dis- 


missed. No costs. 
Appeal allowed. 
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T. P. Act (1882), Sections 8, 55). (X-Ref:— 
Civil P. C. (1998), Order 21, Rule 36; Sec- 
tion 65). (X-Ref:— General Clauses Act 
(1897), Section 3). (X-Ref:— A. P. General 
Clauses Act (1 of 1891), Section 3). (Case 
law discussed). AIR 1959 SC 282, Distin- 
guished. 

Cases Referred : Chronological 

AIR 1969 Ker 263 = 1969 Ker LJ 
80, Bhagavadas v. Soma Iyer 

AIR 1967 SC 608 = ~(1967) 2 SCR 
77, Janak Raj v. Gurudial Singh 

AIR 1959 SC 282 = 1959 SCR 1384, 
S. M. Jakati v. S. M. Borkar 

AIR 1953 Nag 9 = 1952 Nag LJ. 153, 
Beni Prasad v. Manak Lal 

AIR 1939 Rang 388 == 41 Cri LJ 123, 
Maung Kan v. Maung Po Tok 

AIR 1916 Cal 339 = 20 Cal WN 796, 

Atul Hazra v. Uma Charan 


K. Raghavarao, for Appellant. 


JODGMENT:— The short question 
that arises for consideration in this appeal 
is whether the purchaser of agricultural 
land at a court sale held in execution of a 
mortgage decree is entitled to the value of 
the crop standing on the lands at the time 
of delivery of possession. 


2. The sale in execution of the dec- 
tee in O. S. No. 219 of 61 on the file of 
the District Munsif, Rajam was held on 
4-4-1968 and the same was confirmed on 6- 
6-1968. But the auction purchaser filed E. A. 
No. 136 of 68 on 24-10-1968 for putting 
him in possession of the property along 
with the crops standing thereon. Accord- 
ingly possession of the land along with the 
standing crop was delivered to him on 2-II1- 
1968. The second judgment-debtor filed a 
petition objecting to the delivery of the 
crop and requested for re-delivery of the 
crop. The court initially directed that the 
crops be harvested, sold and the value 
realised therefrom deposited in the court. 

3. In order to determine the point in 
controversy, it has to be ascertained when 
exactly the sale was completed in the eye 
of law. Although the sale which was con- 
firmed on 6-6-1968, it relates back to the 
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date of sale. That proposition is no longer 
res integra. In Janak Raj v. Gurudial Singh, 
AIR 1967 SC 608 it was laid down by the 
Supreme Court that the title of the pur- 
chaser relates back to the date of sale and 
not to that of its confirmaion. Although the 
sale was confirmed on 6-6-68 as the sale in 
this case was held on 44-68, the auction- 
purchaser, appellant herein became entitled 
to the land on the date. 


4, It is argued by the learned coun- 
sel for the appellant auction-purchaser that 
as title passed to the auction-purchaser on 
the date of the sale, he was entitled to im- 
mediate possession and the judgment-deb- 
tor was not authorised to raise any crop 
and even if he has done so, he cannot claim 
the same after the auction-purchaser has 
applied for possession. The auction-purcha- 
ser is entitled to all the profits arising out 
of the land from the date of the sale. 


5, It is, however, urged on behalf of 
the judgment-debtor that on the date when 
the sale was held, the land was fallow and 
there was no crop standing thereon and that 
as only the land was sold, the auction pur- 
chaser was entitled to only the land as the 
crop was raised subsequent to the sale and 
before the auction purchaser applied for deli- 
very of possession. It is also contended by 
the learned counsel for the respondents that 
by failing to take delivery of possession im- 
mediately after the sale was confirmed, the 
auction purchaser cannot claim the standing 
crop raised by the person in possession. 

6. In order to appreciate the conten- 
tions raised by the learned counsel for the 
parties, it is necessary to note certain provi- 
sions of the Transfer of Property Act and 
the Code of Civil Procedure. Section 3 of 
the Transfer of Property Act defines “Immo- 
vable property” as follows:— 

“Section 3. In this Act, unless there is 
something repugnant in the subject or con- 
text, “Immovable property doés not include 
standing timber, growing crops or grass.” 
But both the Central and State General 
Clauses Act define “Immovable property” as 
follows:— 

“Immovable property shall include 
land, benefits to arise out of land, and 
things attached to the earth or permanently 
fastened to anything attached to the earth.” 
Neither the Transfer of Property Act nop 
the General Clauses Act define “land” as 
such; but by virtue of definition of ‘immov- 
able property’ contained in the Transfer of 
Property Act, “land” is necessarily includ- 
ed in the term “immovable Property”. Yet, 
having regard to that definition of “immov- 
able property”, even if “land” is included 
in that term, growing crops are excluded 
therefrom. Apparently, this may support 
the respondent’s contention that when only 
the land was put to sale, the auction-pur- 
chaser could get title only to the land but 
not to the crops raised thereon as standing 
crops were not specifically brought to sale. 
This contention however ignores the fact 
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that the value of the standing crop that is 
now claimed by the auction-purchaser is 
not of the crops that were raised prior to 
the sale and were standing on the land on 
the date of sale. Hence that question does 
not arise for consideration ‘in this appeal. 
The crops that were standing on the land 
when the decree-holder applied for delivery 
were admittedly raised subsequently to the 
date of sale i.e., 44-1968, ie. after title to 
the land passed to the auction-pur- 
chaser. Section 8 of the Transfer of Pro- 
perty Act lays down that “unless a diffe- 
rent intention is expressed or necessarily 
implied, a transfer of property passes forth- 
with to the transferee all the interest which 
the transferor is then capable of passing in 
the property and such incidents include, 
Where the property is Jand the easements 
annexed thereto, the rents and profits there- 
of accruing after the transfer, and all things 
attached to the earth......... Thus although, 
land which is “immovable property” does 
not include crops growing thereon, still 


when there is a transfer of property by 
virtue of a sale, all the interests of the 
transferor stand transferred to the pur- 


chaser together with the legal incidents 
thereof. Such legal incidents as laid down 
in Section 8 of the Act include “rents and 
profits” thereof accruing after the transfer 
and also include all things attached to 
earth. Further sub-section (4) (a) of Section 
55 of the Transfer of Property Act lays 
down:— 

“Section 55 (4). The seller is entitled— 

(a) to the rents and profits of the pro- 
perty till the ownership thereof passes to 
the buyer.” . 
Correspondingly, sub-section (6) of Section 
55 of the Act declares that “buyer is en- 
titled where the ownership of the pro- 
perty is passed to him, to the rents and 
profits thereof”. Thus from the date of sale 
i.e. 44-1968 though the sale was confirm- 
ed on 6-6-68 as the buyer became the 
owner of the property purchased by him, 
he also became entitled to the rents and 
profits thereof as a legal incident of the 
property being transferred to him as laid 
down in Section 8 and sub-section (6) of 
Section 55 of the Transfer of Property Act. 
There is no provision under the Code of 
Civil Procedure as applicable to the State 
of Andhra Pradesh which declares that if 
the person in possession either on the date 
of the sale or on the date of delivery of 
possession has raised any crop on the land, 
such person would be entitled to harvest 
the same or would be entitled to the value 
thereof even after the auction-purchaser has 
applied for delivery. In the absence of any 
such specific provision the general princi- 
ples applicable to the Transfer of Property 
Act and the legal incidents thereof must 
also apply to the sale held in execution of 
the decree. In Atul Hazara v. Uma Charan, 
20 Cal WN 796 = (AIR 1916 Cal 339) it 
was held that the decree-holder is entitled 
to the crops standing on the land on the 
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date of delivery of possession. In Maung 
Kan v. Maung Po Tok, AIR 1939 Rang 


388 also the same view was taken and it 
was held: 


“Where the decree-holder is put in pos- 
session of land such possession includes the 
standing crops. The judgment-debtor can- 
not re-enter in order to reap and dispose 
of the crops which he had cultivated upon 
the land.” 


Sen, J. in Beni Prasad v. Manaklal, AIR 
1953 Nag 9 rejected the plea of the appel- 
lant based on a local amendment to Order 
XX, Rule 14, C.P.C., which lays down that 
if there are crops standing on the property, 
possession of the property shall not be deli- 
vered to the plaintiff until such crops have 
been reaped. The plea of the appellants in 
that case was rejected as there was no am- 
endment to the relevant provisions relating 
to decree of immovable property and deli- 
very of possession in execution thereof. In 
Bhagavadas v. Soma Iyer, AIR 1969 Ker 
263 it was held:— 


“Under Section 65 of the C.P.C., the 
property is to be deemed to have vested in 
the purchaser from the date of sale. The 
purchaser, therefore, is entitled to the profits 
of the property from the date of sale.” 


Section 65 reads: 


“Where immovable property is sold in 
execution of.a decree and such sale has be- 
come absolute, the property shall be deem- 
ed to have vested in the purchaser from 
the time when the property is sold and not 
= the time when the sale becomes ab- 
solute. 


Thus as the auction-purchaser is entitled 
to the rents and profits accruing from the 
date of sale, and as the crop now harvested 
was standing on the land when he was 
ordered to be put in possession in execu- 
tion of a decree, it is the auction-purchaser 
who is entitled to the possession of the land 
and the value of the crop since deposited 
in the court and not the person who raised 
the crop. The property vested in him and 
he became the owner thereof from the date 
of sale and is entitled to all the profits 
thereof from 4-4-1968. The lower Appellate 
Court committed an error of law in hold- 
ing otherwise. The lower appellate Court 
referring to the following passage in S. M. 
Jakati v. S. M. Borkar, AIR 1959 SC 282. 


“The question which assumes import- 
ance in an auction sale of this kind there- 
fore is what did the court intend to sell 
and did sell and what did the auction-pur- 
chaser ae to buy and did buy and 
what did he pay for......... The query in 
decided cases has been as to what was put 
up for sale and was sold and what the pur- 
chaser had reason to think he was buying 
in execution of the decree.” 
came to the conclusion that as the present 
standing crop was not put to sale, the dec- 
ree-holder was not entitled to realise the 
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same. In my view, that is not the correct 
approach. It is not the case of the appel- 
lant that the present crop was standing on 
the land on 4-4-68 when it was brought to 
sale. Hence the question as to what was 
brought to sale was merely the land or also 
the standing crop thereon does not fall for 
consideration in this case. Admittedly only 
the land was brought to sale on 4-4-68. If 
by virtue of such a sale the appellant be- 
came entitled to the Jand and in view of the 
provisions referred to above, the owner- 
ship stood transferred to him on that date 
and as a result the legal incidents of such 
transfer clothe him with a right to realise 
rents and profits, he would be entitled to 
the crops raised on the land subsequent to 
such vesting. The present crop as already 
noted, was admittedly raised subsequent to 
such a sale. Hence the decision of the Sup- 
reme Court in AIR 1959 SC 282 does not 
stand in the way of allowing the appellants 
to realise the value of such crop standing on 
the land purchased by him on the date of 
delivery of possession. As already observed, 
I express no opinion on the question whe- 
ther the appellant would also be entitled to 
the crops standing on the land on the date 
of sale if that was not specifically brought 
to sale for the simple reason that, that ques- 
tion does not arise directly for consideration 
in this case. 


7. In view of the above discussions, 
this appeal succeeds and it is accordingly 
allowed but in the circumstances of the 
case, there will be no order as to costs. No 


leave. 
Appeal allowed. 
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MADHAVA REDDY, J. 
Penumarthi Venkatrayudu, Appellant 
v. Penumarthi and others, Respondents, 
Second Appeal No. 37 of 1971, DJ- 
19-6-1972, against decree of Sub-J., Tanuku 
in appeal Suit No. 60 of 1969. 


Index Note:— (A) Hindu Law — Re- 
versioners — Estoppel by conduct. (X- 
Ref:— Evidence Act (1872), S. 115). 


Brief Note:— (A) Where a suit is filed 
for possession claiming that the petitioner 
and some other person are the reversioners 
but that other person disclaims to be a re- 
versioner and the suit ends in a compro- 
mise decree in the absence of that person, 
he is thereafter estopped from claiming a 
share in the suit property. While it is true 
that a reversioner’s suit is a representative 
suit and after the reversion has opened, all 
the reversioners are entitled to shares in 
accordance with law, no reversioner can be 
deemed to represent another person who 





disclaims to be a reversioner and positively 
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contends that neither the plaintiff nor he is 
a freversioner to the estate of someone else. 
A representative suit of a reversioner can- 
not be extended to such an extent as to 
fepresent a person putting forth a claim ad- 
verse to the plaintiff reversioner. AIR 1928 
Mad 555 and AIR 1939 Mad 576, Distin- 
guished. (Para 6) 
Cases Referred: Chronological Paras 
AIR 1939 Mad 576 = (1939) 1 Mad 

LI 894, Natesa Padayachi v. Krishna 

Padayachi 


AIR 1928 Mad 555 = 111 Ind Cas 
688, Appala Naidu v. Annam Naidu 3 


Kanyaka Prasad, for Appellant; M. 
Rajasekhara Reddy (for No. 3) and E. 
Ramanadham (for Nos. 1 and 2), for Res- 
pondents. 


JUDGMENT :— In this second appeal 
by the ist defendant in O. S. 476 of 1954 
on the file of the first Additional District 
Munsif, Tanuku, the question that arises 
for consideration is whether the appellant is 
entitled to claim the benefit of a declara- 
tion made in favour of the plaintiff that he 
was reversioner to the estate of the last 
male-holder Penumarthi Panasayya. 


2. One Penumarthi Ramanna filed a 
suit O. S. No. 476 of 1954, for partition 
and separate possession of 6 items of pro- 
perty claiming that he and the ist defen- 
dant therein, who is now the appellant in 
this second appeal, were reversioners to the 
estate of the last male holder Panasayya. 
That suit was resisted by one Rathamma, 
wife of Bodapati Venkanna, who was: im- 
pleaded as 3rd defendant, and also by Veera 
Panasa Ramanna, who was impleaded as 
2nd defendant therein, on the ground that 
Bodapati Venkanna, the husband of Rath- 
mamma, was adopted to Panasayya and the 
2nd defendant was adopted to the said Boda- 
pati Venkanna. The appellant herein, as 
the 1st defendant in that suit, admitted the 
adoptions pleaded by the 2nd and 3rd de- 
fenants. In other words, he contended that 
neither he nor the plaintiff was entitled to 
the suit properties as reversioners. The trial 
Court upheld both the adoptions and dis- 
missed the suit with respect to items 1 to 
5 of the plaint schedule property but grant- 
ed a decree in respect of item 6 in favour 
of the plaintiff and the Ist defendant there- 
in upon the finding that item 6 belonged 
to Narayanamurthy, the brother of Pana- 
sayya. On appeal by the plaintiff, the ap- 
pellate Court upheld the adoption of the 
2nd defendant to Bodapati Venkanna but 
negatived the adoption of Bodapati Ven- 
kanna himself, and on that basis held the 
plaintiff to be a reversioner entitled to a 
share in the plaint schedule properties, as 
pleaded by him. Defendants 2 and 3 therein 
preferred a second appeal, S. A. No. 115 of 
1961, impleading the plaintiff and Ist defen- 
dant as respondents therein. The Ist defen- 
dant chose to remain ex parte. The appeal 
itself was thereafter disposed of in terms of 
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a compromise arrived at among the plain- 
tiff and defendants 2 and 3, and the appeal 
not having been pressed against the Ist de- 
fendant. Under the compromise decree the 
plaintiff gave up his contention relating to 
the adoption of Bodapati Venkanna, the 
husband of the 3rd defendant and also with 
regard to the adoption of the 2nd defen- 
dant, and a declaration was granted that 
Bodapati Venkanna was the adopted son of 
Panasayya and that the 
adopted the 2nd defendant. With respect to 
certain items of property there was an 
agreement between the parties, with the de- 
tails of which we are not concerned in the 
present appeal. So far as the 1st defendant, 
who was the 2nd respondent in the second 
appeal was concerned, the ap was dis- 
missed. In- view of the above, the ist defen- 
dant filed a petition for passing a final dec- 
ree for partition and separate possession of 
his half share of the plaint schedule pro- 
perties, which is resisted by the plaintiff as 
well as defendants 2 and 3, mainly on the 
ground that he having supported the adopt- 
tion both of Bodapati Venkanna, the hus- 
band of the 3rd defendant, and the adop- 
tion of the 2nd defendant, he is estopped 
from pleading that he is a reversioner and 
claiming any relief in respect of any of the 
plaint schedule properties other than item 
6, in respect of which there is at present no 
dispute in this second appeal. The trial 
Court dismissed the pétition and the ordep 
of dismissal was confirmed on appeal. 

3. Sri C. V. Kanyakaprasad, learn- 
ed counsel the appellant, contends that 
when the judgment of the first appellate 
_ Court in A. S. 64/1957, preferred against the 
judgment and decree in O. S. No. 476 of 
1954, has become final so far as the Ist 
defendant is concerned and there is a decla- 
tration by that judgment that the plain- 
tiff and the 1st defendant are reversioners 
to the estate of the last male-holder Pana- 
sayya, the subsequent compromise decree in 
S. A. 150/1961, which was dismissed so far 
as he was concerned, cannot affect the rights 
of the present appointment. That judgment 
is marked Ex. A-1. It is argued that the 
declaration made in that judgment, though 
made in an appeal preferred only by the 
plaintiff which was in a representative capa- 
city would enure to the benefit of the entire 
body of reversioners. It is contended that 
the appellant, who is the other reversioner, 
though a defendant in the suit, is entitled 
to apply for partition and separate posses- 
sion of his share. Reliance for this propo- 
sition was placed upon a judgment of the 
Madras High Court in Appala Naidu v. 
Annam Naidu, AIR 1928 Mad 555. In that 
case in a suit by one of the three reversion- 
ers, where the other two were made defen- 
dants 2 and 3, for a declaration that all the 
three were entitled to the suit property as 
reversioners and for partition and for re- 
covery of one-third share of the suit pro- 
perty, issue No. 2 raised the question whe- 
ther plaintiff and defendants 2 and 3 were 
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reversioners and that issue was decided in 
favour of the plaintiff and the suit was 
decreed. The 3rd defendant filed a separate 
suit for his one-third share, wherein the 
ist defendant contended that the suit was. 
unnecessary in view of the previous decree, 
and the 3rd defendant, therefore, applied in 
execution for partition of his one-third 
share. It was held that it was not open to 
the ist defendant to contend that the 3rd 
defendant was not entitled to ask for a dec- 
ree for his share on payment of court-fees 
as in a partition decree, 


4. In Natesa Padayachi v. Krishna 
Padayachi, AIR 1939 Mad 576, it was held 
that where the plaintiff asserts that both the 
plaintiff and the defendant were joint re- 
versioners with equal rights, the latter re- 
versioner, who was impleaded as 28th de- 
fendant, was equally entitled along with the 


_first reversioner to a decree for his share 


and that “the mere fact that he is styled 
as defendant and not as plaintiff 2 is not 
of any practical importance whatever.” 


5. To this proposition no exception 
can be taken. Ordinarily any suit filed by a 
reversioner would enure not only for his 
benefit but to the benefit of the entire body 
of reversioners. But the question that falls 
for consideration in this appeal is not mere- 
ly whether the appellant, who was the ist 
defendant and a reversioner of equal degree 
as the plaintiff, is entitled to a decree for 
his half ‘Share but whether he is estopped 
from claiming that share for having taken 
all along the position that neither he nor 
the plaintiff was reversioner to the estate of 
the late Panasayya and whether he had not 
placed the plaintiff and defendants 2 and 3 
in a position from which they could not go 
back, and allowed them to compromise the 
dispute as between themselves on the foot- 
ing that so far as the appellant is concerned. 
he does not dispute the adoptions pleaded 
by the 2nd and 3rd defendants and that he 
does not claim any right, title, interest or 
share in items 1 to 5 of the plaint-schedule 
properties. The appellant even in his writ- 
ten statement had admitted the adoptions 
pleaded by the 2nd and 3rd defendants 
which, if upheld would non-suit the plain- 
tiff and deny any share to him in items 1 
to 5 of the plaint-schedule properties, Fur- 


- ther, on the basis of his averment that the 


adoptions were true, which was upheld by 
‘the trial Court, the plaintiff and the ist de- 
fendant were granted a decree with respect 
of item 6 of the plaint schedule property 
and the plaintiff got half share while the 
Ist defendant was granted the other half 
share. If the adoptions were not true, the 
Ist defendant, who is natural brother of the 
2nd defendant, would have got only a 1/4th 
share and the 2nd defendant would have got 
a 1/4th share. No appeal was preferred by 
any of the parties, including the plaintiff 
and the 1st defendant, with respect to item 
6 and the decree has become final. 
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6. The appeal was preferred by the 
plaintiff only with regard to items 1 to 5. 
No appeal was preferred by .the 1st defen- 
dant evidently because he was supporting 
the adoptions. When the plaintiff succeeded 
in that appeal, A. S. 64/1957, there was no 
necessity for the 2nd and 3rd defendants 
to implead the Ist defendant for the tst 
defendant had all along supported the adop- 
tions and disclaimed a share in items 1 to 
5 of the plaint schedule property. The dis- 
pute was only between the plaintiff and 
defendants 2 and 3. Therefore, the parties 
proceeded to compromise that appeal on 
that footing and prayed for the dismissal of 
the appeal against the Ist defendant, appel- 
lant herein. If the 1st defendant had not 
represented by his pleading and his subse- 
quent conduct, referred to above, that he 
was not claiming any share in the property 
in any capacity whatsoever, the parties 
would have proceeded to get their rights 
adjudicated in the second appeal on the 
basis of the record already before the Court, 
and would not have compromised in the 
manner they did. The ist defendant also 
remained ex parte as is clear from the copy 
of the judgment and decree in S. A. No. 
115 of 1961. Having thus represented to the 
parties to the second appeal that he was 
not interested in claiming a share in any of 
the plaint schedule properties, it is not open 
to the appellant herein to turn round and 
claim a share on the strength of the decree 
passed in A. S. 64 of 1957 claiming that 
the decree therein, though made at the in- 
stance of the plaintiff, is one enuring to the 
benefit of the entire body of reversioners. 
While it is true that a reversioner’s suit is 
a representative suit and after the rever- 
sion has opened, all the reversioners are 
entitled to shares in accordance with law, 
no reversioner can be deemed to represent 
another person who disclaims to be a re- 
versioner and positively contends that nei- 
ther the plaintiff nor he is a reversioner to 
the estate of someone else. A representative 
suit of a reversioner cannot be extended to 
such an extent as to represent a person put- 
ting forth a claim adverse to the plaintiff 
Teversioner. In any case, the Court cannot 
countenance such a seversioner’s claim who 
takes such inconsistent positions and allows 
the parties to agitate their rights and arrive 
at a compromise on the basis of that repre- 
sentation. The appellant, to my mind, is 


clearly estopped from making such a claim. 


Ty The second appeal therefore fails 
and is accordingly dismissed with costs, No 
leave. 


Appeal dismissed. 


pha 
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MUKTADAR, J. 


Mannem Borramma, Petitioner v. 
Mannem Rukminamma, Respondent. 

s Civil Misc, Petn. (S. R.) No. 22761 
of 1971. D/- 16-2-1972. 

Index Note:— (A) A. P. Court-fees 
and Suits Valuation Act (1956), S. 63 — 
The court has no power to grant a certi- 
ficate for the refund of the court-fees 
paid on the memorandum of cross ob- 
jection on the ground that the appeal 
has been withdrawn either under the 
section or under Section 151, Civil P. C. 
The only remedy is to apply to the Gov- 
ernment after obtaining necessary certi- 
ficate — (X-Ref:— Civil P. C. (1908), 
Section 151). AIR 1934 Mad 566, Relied 
on, (Paras 2, 3) 
Cases Referred: Chronological Paras 
AIR 1934 Mad 566 = 67 Mad LJ 


321, In re Chidambaram Chet- 
tiar 
N. Ramachandra Rao, for Peti- 
tioner: 6th Govt. Pleader appearing on 
Court Notice, : 
ORDER :— This is a petition for 


refund of the court-fees paid on the 
memorandum of cross-objections filed in 
A. S. No, 20/70 on the ground that the 
main appeal itself has been withdrawn. 


2. It is now well settled that 
this Court has no power to order refund 
of court-fees in cases which are out- 
side the purview of the provisions of the 
Andhra Pradesh Court-fees and Suits 
Valuation Act. The grounds mentioned 
in the affidavit do not come within the 
ambit of the provisions of Section 63 of 
the Court-fees Act. The inherent powers 
which this court can exercise under 
Section 151. Civil P, C., in respect of 
refund of Court-fees are strictly limited 
to such of the cases as mentioned in In 
re Chidambaram Chettiar, AIR 1934 Mad 
566. The Court can order refund of 
Court-fees under Section 151, Civil P, C, 
where there has been an excess pay- 
ment made by mistake or where on 
account of the mistake of the Court, a 
party has been compelled to pay Court- 
fees either fully or in part. Apart from 
these instances, the Court has no power 
to order refund under Section 151, Civil 
P. C. The present case falls within the 
scope of the decision in AIR 1934 Mad 
566 and. therefore, this court has no 
power to grant a certificate for refund 
of the Court-fees inasmuch as the peti« 
tioner did not make any excess pay- 
ment of court-fees by mistake nor was 
he compelled to pay court-fees on ac- 
count of the mistake of the Court. This 
js a case where the petitioner wanted 
to file cross-objections and had done so 
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by affixing the proper court-fee stamps 
but due to compromise with the other 
it appears the main appeal had 
the cross- 


side, 
been. withdrawn rendering 
objections unhecessary, 


3 Hence the prayer to grant a 
certificate for refund of the court-fees 
paid on the memorandum of cross- 
objections is rejected. However, since 
the court-fee stamps are getting spoiled 
without being used for purposes of 
cross-objections, the petitioner’s remedy, 
if any, is not by way of a petition of 
this nature but to apply to Government 
for refund after the usual deductions in 
respect of spoiled stamp papers. As re- 
quested by the petitioner, for this pur- 
pose alone a certificate will be grant- 
ed to the petitioner that the cross-objec- 
tions was not numbered or heard by 


this Court. that the cross-objections has. 


been stamped with a court-fee of Rupees 
100/-, and that the court-fee stamps 
have been defaced by the Office of the 
High Court in the usual routine. The 
Government may pass such orders as it 
deems fit after perusing this certificate. 
The memorandum of cross-objections 
which has now become unnecessary and 
need not be retained in this Court will 
be returned to the petitioner for pro- 
secuting his application with the Govern- 
ment, if so advised, 

Petition rejected. 





AIR 1973 ANDHRA PRADESH 99 
(V 60 C 32) 


A. D. V. REDDY. J. 
Maddula Kasi Viswanadham, Appel- 
lant v. Chalasani Radhakrishnarao, Res- 
pondent, 


Second Appeal No, 415 of 1971, D/- 
20-4-1972, against decree of Dist. J., West 
aa at Eluru in Appeal Suit No. 31 
o . 


Index Note: (A) Negotiable In- 
struments Act (1881), Section 78 — When 
a promissory note is executed in favour 
of a partner though the debt is due to 
the firm, that partner can file suit to re- 
cover the debt. (1972) 1 Andh, WR 7 and 
(1907) ILR 30 Mad 88 (FB). Relied on. 

(Para 6) 

Index Note:— (B) Madras Agricul- 
turists Relief Act (4 of 1938), Sec, 13 — 
In absence of proof that the debtor was 
an agriculturist on the date of filing suit 
the debt cannot be scaled down. 


( 
Cases Referred: Chronological 
(1972) 1 Andh WR 7, Davvuru 
Jevetomareddy v. Revathi Mica F 
0. 


Paras 
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AIR 1971 Andhi Pra 315 = (1971) 
2 Andh W ites M. Ramakotaiah 
M. Ses , 7 
(1969) 1 ROT SLT "409, Janikamma 
v. Mallamma 
AIR 1953 Bom 145 = 1953 SCR 
1057, Jibhaoo v. Ajab Singh 8 
AIR 1950 Mad 654 = 1950-1 Mad 
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N. C. V. Ramanuijachari, for Appel- 
lant; N, Bapi Raju and N, V. Surya- 
narayana Murthy, for Respondent. 


JUDGMENT :— This Second Appeal 
is by the defendant in O. S, 39/69 on 
the file of the Prl. District Munsif, Eluru 
against the judgment of the District 
Judge. West Godavari, confirming in 
appeal the decree passed in the suit by 
the trial Court. 

2. The suit was for the recovery 
of a sum of Rs. 4.191-89 being the bal- 
ance due on Pronote executed by the 
defendant on 30-3-1957. The plaintiff 
contended that he was the partner of 
Choudary Jewallery Mart along with 
one K. Narayanarao, that the defendant 
borrowed some monies for his agricul- 
tural purposes from the firm; that on 
accounts being looked into it was found 
that he was due a sum of Rs, 1,860~-14-0 
and for this sum he executed the pro- 
missory note in his favour as per the 
arrangement between him and his part- 
ners and thereafter the defendant had 
paid three sums of Rs, 10/-, 10/- and 
300/- and the balance is due and hence 
the suit. 


3. The defendant contended that 
he had not received any amount from 
the plaintiff, that the debt due by him 
was to the Choudary Jewellery Mart 
and the plaintiff alone has no right to 
file the suit on the basis of the suit pro- 
missory note. He further contended 
that he had borrowed only a sum of 
Rs, 1,100/- from the firm, Choudary 
Jewellery Mart; that though there was 
no agreement for payment of interest it 
was calculated and included and the 
suit promissory note was executed for 
Rs, 1,860-14-0 and that the interest is 
therefore not liable to be paid, He 
further contended that he is an agricul- 
turist and the debt has to be scaled 
down, that the plaintiff had taken on 
lease some grazing land from him and 
on that account he had to pay for two 

erent periods a sum of Rs, 500/~ and 
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250/-, that he had also paid on behalf of 
the plaintiff a sum of Rs, 80/- to Kam- 
mas of Kovvali for raising fencing for 
50 acres of his land and for watching 
charges, that these amounts had been 
agreed to be adjusted towards the debt 
due on the promissory note and he is 
also entitled to count interest on the 
same, 

4. On appropriate issues being 
framed the trial Court held that the 
plaintiff is entitled to enforce the suit 
promissory note, that the defendant is 
not an agriculturist and tthe debt is 
therefore not liable to be scaled down, 
but the amount due from the defendant 
is only Rs, 1,100/-, the plaintiff is not 
entitled to interest on the balance of the 
amount due under the promissory note, 
that the set-off claimed by the defen~ 
dant has not been established and in 
that view decreed the suit for Rupees 
3.105-15 with interest on Rs, 1,100/- at 
6% P. A. from the date of the plaint till 
realisation, 


5. On the defendant filing an 
appeal the plaintiff filed cross-objections 
claiming interest that was disallowed to 
him. The district Judge. confirmed all the 
findings of the trial Court except the one 
on the question of interest and held that 
as the promissory note was executed for 
Rs, 1,860-14-0 including interest on 
Rs. 1,100/- upto the date of the promis- 
sory note, the plaintiff is entitled to the 
same as stipulated in the promissory 
note and also to interest thereon. There- 
fore while dismissing the appeal, he al- 
lowed the cross-objections, Hence this 

iar by ie defendant. 


In this appeal it is first con- 
kiad that the debt was due to the firm 
of Choudary Jewellery Mart and for 
that debt a promissory note was ex- 
ecuted and the suit filed by the plain~ 
tiff in his personal name is not main- 
tainable and for this contention the 
learned counsel relied on the decision 
in Davvura Jayarama Reddy v, Revathi 


Mica Co., 1972-1 Andh WR 7. That was 


a case where the suit was filed by the 
firm for the debt due to the firm and it 
was also pointed out that what was men- 
tioned in the preamble of the promissory 
note was that it was executed in favour 
of the partner of Revathi Mica Company 
and that his name was mentioned there~ 
after as Gangapatanam Venkata Subba- 
teddy. that Revathi Mica Company is 
the promisee under the promissory note 
and therefore the suit filed by it is main- 
tainable. In the present case, the suit 
is filed by the plaintiff and it is seen 
that the promissory note is executed in 
his personal name. No doubt the debt 
was due to the firm of which the plain- 
tiff is a partner. But according to him 
as per the arrangement between the 
partners he was allowed to realise this 
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debt and appropriate it himself. There- 
fore the promissory note was executed 
in his personal name, 


As pointed out even in the above 
decision cited by the counsel for the 
appellant, the instrument should alone 
be looked into for finding out as to who 
is the promissee, that the Court cannot 
look into the surrounding circumstances 
to find out whether someone other than 
the one mentioned in the instrument is 
the promissee and the Court cannot tra~ 
vel beyond the contents of the instru- 
ment for that purpose and that is the 
effect of Sections 8 and 78 of the Nego-j 
tiable Instruments Act. Under Sec, 8 
of the said Act, the ‘holder’ is the per- 
son entitled, in his own name, to the pos- 
session of the promissory note and to 
receive or recover the amount due there~ 
on from the parties thereto, It is clear 
that the property in the instrument be- 
ing transferable by a mere indorsement 
or by delivery, mercantile usage re- 
quires that the contract appearing on 
the face of the instrument should be 
taken as the real contract and it is well 
settled that no person can sue on a 
negotiable instrument unless he is named 
therein as the payee or unless he be~ 
comes entitled to it as indorsee or be- 
comes the bearer of an instrument pay- 
able to bearer. In Subbu Narayana v. 
Ramaswamy, (1907) ILR 30 Mad 88 
(FB), it has been further held that in a 
suit on a negotiable instrument by the 
payee named therein or by the indorsee, 
it is not open to the defendant to plead 
that such payee or indorsee is a mere 
benamidar not entitled to payment. 
Therefore it is futile to. contend now 
that the plaintiff, in whose name the 
promissory note has been executed, can- 
not file the suit and the suit is there- 
fore not maintainable, 


T. It is further contended that as 
admitted it is a transfer to the plaintiff 
of the debt due to the firm, it should be 
evidenced by an instrument as provided 
under Section 130 of the Transfer of 
Property Act and as there has been no 
such instrument in this case., the suit 
promissory note becomes unenforceable, 
For this contention he has relied on the 
decision in: M. Ramakotaiah v. M. Sesh- 
amma, 1971-2 Andh WR 36 = (AIR 
1971 Andh Pra 315). That was a case on 
oral transfer of a promissory note and 
it was held that the mode of transfer 
prescribed by Section 130 of the Trans- 
fer of Property Act contemplates the 
execution of an instrument. that the vest- 
ing of the interest in the transferee shall 
be complete and effectual only upon the 
execution of an instrument in writing 
and that the contention that Section 137 
of the Transfer of Property Act takes 
promissory notes out of the purview of 
Section 130 of that Act is not well 


ai 
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founded. As already pointed out that 
is a case of oral transfer of a promis~ 
sory note and the ruling in Shak case 
cannot be applied to the facts of this 
ease, Here, there is a promissory note 
executed by the defendant in favour of 
the plaintiff. There is no question of 
any transfer of this note, Under Sec- 
tion 8 of the Negotiable Instruments Act, 
the plaintiff is the ‘holder’ of the pro- 
missory note and under Section 78 of 
the Negotiable Instruments Act, a dis- 
charge of the promissory note can be 
obtained only on payment to the holder. 
In between it can be negotiated. It is 
for this reason that Section 137 of the 
Transfer of Property Act exempts the 
negotiable instruments from the opera~ 
tion of that Act. Therefore it: is not 
oven to the defendant now to contend 
that the original debt has not been trans~ 
ferred to the plaintiff as per the provi- 
sions of Section 130 of the Transfer of 
Property Act, and the transfer is there- 
fore bad. Moreover the plaintiff is a 
partner of the firm to which the debt is 
due, and the debt as such is due to him 
also in his capicity as a partner, that it 
fis as per the arrangement between the 
partners that the promissory note has 
admittedly been executed in his favour, 
as he is also in the nature of a credi~ 
tor and therefore the validity of the 
promissory note cannot be challenged by 
the defendant who has accepted the ar~ 
mangement and executed the promissory 
mote. The contention that the transfer 
of the debt by the partnership to the 
partner is hit by the provisions of Sec- 
tion 130 of the Transfer of Property Act 
has not been taken in the pleadings and 
no issue has been framed and no find- 
ings have been given by the two Courts 
below, Therefore the defendant cannot 
be allowed to raise this at this stage, 


8. The defendant contends that 
e is an agriculturist and therefore the 
debt should be scaled down. In Janik- 
amma v. Mallamma, 1969-1 Andh LT 
409 a Bench of this Court held that all 
that is required under Section 13 of the 
Madras Agriculturists Relief Act (Act IV 
of 1938) is that the debtor should be an 
agriculturist on the date of the institu- 
tion of the proceeding and that it is not 
necessary for the Court to investigate 


_ jinto the status of the debtor at every 


stage. Admittedly the defendant had 
no land and he was not an agriculturist 
but was mainly doing business. But 
what is contended by him now is that 
he had an agreement of sale Ex. B-1 eyx- 
ecuted in his favour on 15-6-1964 for 
the sale of 30 acres of land in adikala- 
pudi for Rs. 30,000/- and he also paid a 
sum of Rs, 8,000/- in advance and there- 
fore he has saleable interest in the land 
and as such he is an agriculturist. This 
agreement of sale is the subject-matter 
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of a suit O. S, No, 15/69 on the file of 
Sub-Court, Eluru, and Ex. 5-A the print- 
ed copy of the judgment shows that there 
was contest with regard to the genuine- 
mess of the agreement and the suit has 

dismissed and it is contended that 
the matter is pending in appeal, 


No doubt in Singharachariar v. Pap- 
pathi Ammal, AIR 1941 Mad 127 it was 
held by a Bench of the Madras High 
Court that the holder of vendor's lien 
in agricultural land is qualified to be an 
agriculturist. Similarly in Subburamier 
v. Venkatachalapathi, AIR 1940 Mad 941 
it was found that a simple mortgagee of 
agricultural land has a saleable interest 
therein so as to bring him within the 
definition of the term  ‘agriculturist’ 
under Section 3 of the Act, On the 
basis of these decisions it is contended 
iby the learned Counsel for the appellant- 
defendant that the defendant who has 
parted with a sum of Rs, 8,000/- under 
an agreement of sale, has also a saleable 
interest and for this contention, the 
counsel relies on the decision in Jibhaoo 
v, Ajab Singh, AIR 1953 Bom 145. In 
the decision the question rested on the 
interpretation of Section 24 (1) of the 
Bombay Agriculturists Debtors’ De 
Act, and the remarks relating to 
charge created under Section 55 (6) (b) 
of the Transfer of Property Act made 
therein do not apply to the facts of this 
case. Under Section 55 (6) (b) of the 
T. P. Act, a buyer is entitled to a charge 
only if he had not improperly declined 
to accept delivery of the property. There 
is no evidence in this case now as to 
what had happened with regard to the 
transactions under the agreement of 
sale. Moreover, in the suit the Court 
had found that the agreement has not 
been established. Therefore the defen- 
dant cannot claim to be a holder of a 
charge on the land for a part of the 
purchase money paid by | and there- 


- fore he has a saleable interest in the ` 


land, This objection is therefore over 
ruled, 


9. The next contention raised. is 
that he is not liable to pay interest on 
the amount of Rs, 1,100/- which was 
found due as there was no undertaking 
to pay interest and as the promissory 
note included the interest payable on 
that sum towards principal it would 
amount to his paying interest on inte- 
rest. Even under the provisions of the 
Usurious Loans Act, it must be shown 
that the interest is excessive and the 
transaction was substantially unfair. 
This is not established. As per the 
proviso’ to Section 3 (2) (b) of the Act 
(as added by Madras Act VIII of 1937) 
to have the benefit of that provision it 
must be shown that he is an agriculturist 
in the ordinary sense though he need 
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not be shown to be an agriculturist 
under Act IV of 1938. (Vide Sevugan 
Chettiar v. Chinnasami, AIR 1950 Mad 
654). As has been held already it is not 
established that the defendant is an agri- 
culturist even in the ordinary sense. 
However, he had himself voluntarily ex- 
ecuted a promissory note, which in- 
cluded the principal of Rs, 1,100/- and 
also interest thereon that had accumu- 
lated upto that date and it is not open 
to him now to contend that the 
amount for which the promissory note 
was executed is not payable as it is a 
negotiable instrument and any holder in 
due course is entitled to claim interest on 
the amount stated in the promissory note. 
This objection is also overruled. The 
suit has therefore rightly been decreed 
by the Subordinate Judge. 
10. his appeal therefore fails 
and is dismissed with costs, No leave. 
Appeal dismissed. 





AIR 1973 ANDHRA PRADESH 102 
(V 60 C 33) 
MUKTADAR, J. 


K. H. Denial and others, Petitioners 
v. The Life Insurance Corporation of 
India and another, Respondents. 

Civil Mise. Petn, No, 7572 of 1971, 
D/- 28-3-1972. s 

Index Note: (A) Rules of the High 
Court of Judicature, Andhra Pradesh, Ap- 
pellate Side, Rr. 72, 102 — Printing of 
record where value of appeal is Rupees 
20,000 and above, (Paras 3, 5) 


Brief Note:— (A) It is not necessary 
to get record printed where the value of 
first appeal to High Court is below 
Rs. 20,000/- as is clear from the proviso 
to R. 72. No power to dispense with 
the printing of record has been conferred 
by. R. 102, That rule deals only with 
. translation of any vernacular record and 
its typing. (Paras 3, 5) 

V. Gopalakrishnaiah, for the Peti- 
tioners; T. V. Suryanarayana. for Res- 
pondent No. 2; 3rd Govt, Pleader on 
Court Notice. 


ORDER:— In this petition, the peti- 
tioner prays for an order to dispense 
with the printing of the material papers 
in C. C. C. A. 65/69 which is preferred 
against the judgment and decree dated 
19-7-1968 of the First Additional Judge 
City Civil Court, Hyderabad in O. S. No. 
55/64. The petitioner has valued his ap- 
peal at Rs. 28,648-50 P. It appears that 
a bill for Rs. 650/- was issued by the 
office being the probable cost of printing 
of the documents, The ground on which 
the petitioner prays for dispensing with 
the pavment of the lodgment schedule is 


GP/GP/D716/72/RSK 
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that he is not in a position to deposit 
such a big amount. Since several peti- 
tions of this nature have been coming up 
for consideration before this Court, I 
had issued a notice to the Third Govern- 
ment Pleader, Mr. N. Rajeshwar Rao to 
assist the Court. 


2. <A reading of Rule 72 of the 
Rules of the High Court of Judicature, 
Andhra Pradesh, Appellate Side (herein~ 
after referred to as the Rules) along with 
the proviso would show that printing of 
the record is compulsory when the value 
of the appeal is Rs, 20,000/- and above. 
Rule 72 of the Rules reads as follows: 


“The record shall be in English and 
shall be printed on substantial white 
foolscap folio paper with an outer margin 
about two inches wide and and inner 
margin about one inch wide and sepa~ 
Tate sheets shall be stitched together 
bookwise. The pages shall be consecu- 
tively numbered, and the printing shall 

on both sides of the paper and num~ 
bers shall be expressed in figures. Every 
on line on each page shall be num- 

ered, 


Provided that in appeals in which 
the value of the subject-matter in dis- 
pute is less than Rs, 20,000 unless the 
Court otherwise orders, it shall not be 
necessary to print any part of the record, 
but the record shall be got type-written 
by the Registrar on paper of foolscap 
size with double spacing and with 14” 
wide margin, each page containing not 
more than 32 lines; ‘e 

3. It is manifest therefrom that 
so far as first appeals to the High Court 
which are valued below Rs. 20,000/- are 
concerned. it is not in dispute that the 
proviso to Rule 72 of the Rules makes 
it abundantly clear that it is not neces- 
sary to get the record printed unless 
otherwise directed by the Court, 


4, Mr. Gopalakrishnaigh, the 
learned Advocate for the petitioners con~ 
tends that according to Rule 102 of the 
Rules, the Registrar is given the power 
to dispense with the printing of the re« 
cord. I cannot accede to this contention. 
Rule 102 provides: 


“Notwithstanding anything contained 
in the foregoing rules, the Registrar may 
suo motu or at the instance of a party 
for special reasons shown, direct that the 
records in any appeal be translated and 
typed by the office of the Court. In 
such cases the following charges shall 
be collected from the parties in the 
manner prescribed for the collection of 
translation and printing charges in ap- 
peals from original decrees, 

” 

5. It will be observed that the 

discretion given to the Registrar under| 


b- 


eC 
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Rule 102 of the Rules is only to the ex- 
tent of the translation of any vernacular 
record and its typing. It does not at all 
deal with the case of the printing of 
the record as envisaged by Rule 72 of 
the said Rules. 


6. Hence I am of the opinion that 
in all first appeals to the High Court, 
the value of which is Rs; 20,000/- or 
above, the records will have to be print- 
ed. A reading of the preamble to the 
rules would show that they are meant to 
be observed. Hence only in exceptional 
circumstances the printing of the record 
could be dispensed with. What those 
special circumstances are would have to 
be decided according to the facts of the 
case. In the instant case, however. I 
find that the circumstances pointed out 
by the petitioner do not warrant dis- 
pensing with the printing of the record. 
Four weeks’ time is given to the peti- 
tioners to deposit the printing charges. 
J may here express my appreciation of 
the assistance rendered by Mr. N. Rajesh- 
wara Rao, the third Government Pleader. 

‘Order accordingly. 
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rth REDDY AND 
D. V. REDDY, JJ. 


PEE Janakalakshmi, Appellant v. 
Manyam Madhava Rao and others, Res- 
pondents, 


Appeals Nos. 347 to 349 of 1969, D/- 
23-3-1972 against decree of Dist, J.. East 
Godavari Rajahmundry, D/- 23-12-1968. 


Index Note:— (A) Negotiable Instru- 
ments Act (1881), S. 118 — Presumption 
under — Presumption is that there was 
consideration and not that there was any 
particular consideration — Burden to 
prove contrary is on defendant, 

Brief Note:-— (A) Where in a suit 
based on negotiable instrument the de- 
fendant fails to discharge the burden 
that there was no consideration, the 
plaintiff is entitled to a decree notwith- 
standing that his plea of cash considera- 
tion turns out to be false. Case law dis- 
cussed. (Para 28) 

The law does not require that a 
megotiable instrument should recite the 
consideration for which it is made or 
drawn. The Jaw does not also require 
the person suing on the instrument to 
allege the consideration for which it was 
made or drawn. Irrespective of any 
recital in the instrument or any allega- 
tion, in the plaint regarding considera- 
tion, the Jaw presumes that the instru- 
ment was made or drawn for considera- 
opie ee eee ee ee eee ees 
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tion. The presumption is that there was 
consideration and not that there was any 
particular consideration, that which 
might be recited in the instrument or 
that which might be alleged in the 
plaint. The presumption arises as soon 
as the execution of the instrument is 
proved and the presumption continues 
until ‘the contrary is proved’, that is, 
until it is proved that there was no con- 
sideration. It must be proved that there 
was no consideration at all for the in- 
strument. Mere proof that the parti- 
cular consideration recited or alleged 
did not exist may not suffice. though 
such proof must naturally be a circum- 
stance to be considered in deciding whe- 
ther there was no consideration at all. 
Therefore. a plaintiff who, quite unneces- 
sarily, adduces evidence to prove a cer- 
tain consideration but is unable to prove 
that consideration, need not necessarily 
lose his action for that reason. The 
burden of proving that there was no con- 
sideration is on the defendant and the 
burden has to be discharged irrespective 
of the failure of the plaintiff to prove a 
particular consideration which he sets out 
to prove, (Para 16) 
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(1911) 21 Mad LJ 1018, Venkata- 
raghavulu Chetty v. Sabhapathi 
Chetti 


A. Bhujanga Rao (in A, S. 347 and 
348 of 1969) and A. Bhujangarao and 
G. S. Dwarakeswara Rao (in A. S. No. 
349 of 1969), for Appellants; B, Rama- 
lingeswara Rao, for Respondents in all 
the Appeals 


CHINNAPPA REDDY, J.:— Manyam 
Janakalakshmi, plaintiff in O. S, No, 7 of 
1966 on the file of the District Court, 
East Godavari and the defendant in O. S. 
Nos, 24 and 28 of 1966 is the appellant 
in these three appeals. She is the widow 
of Manyam Venkatakrishna Papa Rao 
who died on 15-8-1965, Papa Rao had 
a first wife by the name Atchayamma, 
through whom he had three sons, 
Madhava Rao, Ramamohana Rao and 
Suryachandra Rao. They are defendants 
1 to 3 in O. S, No. 7 of 1966. Rama-~ 
mohana Rao is the plaintiff in O. S 
No, 24 of 1966 and Madhava Rao is the 
plaintiff in O. S. No, 28 of 1966. Atcha~ 
yamma died on 3-6-1955 on which date 
her youngest son Suryachandra Rao was 
a minor. On 3-6-1955 Venkatakrishna 
Paparao effected a partition between him= 
self and his three sons by a registered 
deed, Ex. A-15. By this deed the family 
properties were divided into four shares. 
One share was allotted to the father and 
the other three shares were allotted to 
the three sons by the first wife. Papa 
Rao was assessed to Income-tax in re- 
spect of certain money lending business 
carried on by him. This business was 
treated as the separate property of Papa 
Rao and was excluded from the division. 
Papa Rao had also obtained certain pro- 
perties under a_ will executed by his 
brother-in-law Ganeswara Rao. These 
properties were also treated as the 
separate properties of Papa Rao and 
excluded from the division. Express 
recitals to the effect that the money 
lending business and the properties ob-~ 
tained under the will of Ganeswara Rao 
were the separate properties of Papa Rao 
were made in the deed of partition. 
Ganeswara Rao was the husband of 
Papa Rao’s sister. He possessed very 
extensive properties. He had no issue. 
He executed a will by which he bequea~ 
thed half of his property to a boy who 
he directed should be taken in adoption 
by his wife. The other half of his pro- 
perty was bequeathed to his wife Sesh- 
amma to be enjoyed by her during her 
lifetime and thereafter to go to his 
father-in-law Surayya with absolute 
rights. The will also provided that if 
Surayya pre-deceased Seshamma the half 
share was to go to Surayya’s sons and 
grandsons, Surayya died in 1941 and 
Seshamma died in 1950. After Sesh- 
amma’s death a half share of the pro- 
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perties came to Papa Rao and his two 
brothers. As directed by the will of her 
husband Seshamma made an adoption. 
After Seshamma’s death, one Subba Rao, 
an agnate of Ganeswara Rao filed O, S. 
No, 11 of 1951 in the District Court, Raja- 
hmundry, challenging the will and the 
adoption. The will and the adoption 
were upheld by the District Court, High 
Court and the Supreme Court in succes~ 
sive appeals, On the date of the parti- 
tion between Papa Rao and his sons the 
litigation was still pending. As we said 
earlier the properties which Papa Rao 
received under the will of Ganeswara 


‘Rao were treated as the separate pro- 


perties of Papa Rao and were not in- 
culded in the partition, Shortly after 
the execution of the partition deed 
Madhava Rao and Ramamohana Rao, the 
two adult sons of Papa Rao raised dis- 
putes claiming a share both in the money 
lending business and in the properties 
bequeathed by Ganeswara Rao. At the 
intervention of elders Papa Rao executs 
ed a letter, Ex, B-23 dated 7-9-1955 
agreeing to give a share to his sons. He, 
however, failed to do so. Therefore 
Madhava Rao filed a suit O. S. No. 61/ 
1955 in the District Court, Rajahmundry. 
to reopen the partition and to make a 
fresh division after including the money 
lending business and the properties be- 
queathed by Ganeswara Rao in the pro- 
perties available for partition. Accord- 
ing to the allegations in the plaint the 
money lending business was of the tune 
of Rs. 4 lakhs, The suit was resisted 
by Papa Rao who contended that the 
money lending business was not joint 
family business but was his separate 
business and that the properties bequea~ 
thed by Ganeswarao Rao were his sepa- 
rate properties. The suit was transfer- 
red to the Sub-Court and renumbered 
as O, S. No, 11 of 1956, About an year 
after the institution of the suit Papa Rao 
married Janakalakshmi as his second wife 
and during the pendency of the suit a 
son and two daughters were born to 
him by the second wife. Notwithstand- 
ing the pendency of the suit. on 6-12- 
1957 Papa Rao executed a gift deed, Ex. 
A-l giving to Janakalakshmi Ac, 34-10 
cents of land from the property which 
was bequeathed to him by Ganeswara 
Rao. After the execution of the settle- 
ment deed Janakalakshmi and her minor 
son were also impleaded as parties to 
O. S. No, 11 of 1956. The litigation was 
long drawn out and finally on 5-1-1965 
the parties entered into a compromise 
and a compromise decree (Ex. A-8) was 
passed, The compromise was signed by 
Papa Rao, Madhava Rao, Ramamohana 
Rao, Janakalakshmi for herself and as 


guardian of her minor son. Under the 
terms of the compromise it was agreed 
that the three sons of Papa Rao by his 
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first wife should be entitled to a 1/4th 
share each in the properties bequeathed 
by Ganeswara Rao including the land, 
which Papa Rao had gifted to Janaka- 
lakshmi. It was also agreed that a_total 
sum of Rs. 60,000/- should be paid to 
the three sons towards their share of the 
profits from Ganeswarao Rao’s properties 
which were in the possession of Papa 
Rao as party-receiver, It was recited 
that out of the sum of Rs, 60,000/- a 
sum of Rs, 18,000/~ was paid in cash 
and that the balance of Rs, 42,000/- may 
be withdrawn by the three sons from 
the amounts lying in deposit in Court to 
the credit of the suit. It was also agreed 
that the money lending business carried 
on by Papa Rao was the separate busi- 
ness of Papa Rao in which the sons had 
no share. Papa Rao died on 11-8-1965 
and O. S. No. 7 of 1966 was thereafter 
filed by Janakalakshmi on 20-12-1965 for 
cancellation of the compromise decree in 
O. S. No. 11 of 1956 in so far as it af- 


fected her right to the properties gifted | 


to her by her husband and for posses- 
sion of those properties, She pleaded 
that the properties bequeathed by Ganes- 
wara Rao were the separate properties 
of Papa Rao and that Papa Rao had the 
right to deal with the properties ab- 
solutely. In exercise and assertion of 
that right he made a gift of Ac, 34-10 
cents to the plaintiff. Though she was 
impleaded as a party to O. S. No, 11 of 
11956 there was no issue in regard to the 
gift in her favour. She pleaded that 
Papa Rao was seriously ill for some time 
prior to the compromise. - He was suf- 
fering from diabetes, high blood pressure 
kidney trouble, albuminuria and enlarge~ 
ment of the heart. He was almost pro= 
strate. He was taken to Rajahmundry 
at the time of the compromise. i 

physical and mental condition was such 
that he was not in a position to exercise 
any will or judgment of his own. He 
had no independent advice, and his sons 
were in a position to dominate his will. 
They used the opportunity to secure an 
advantage to themselves and made Papa. 
Rao agree to the compromise under 
duress, coercion and undue influence, The 
plaintiff's signature to the compromise 
was obtained without the terms of the 
compromise being explained to her. She 
did not know the implications of the 
compromise or the effect of the compro- 
mise upon her rights under the deed of 
gift. She had none to advise her and 
was in a helpless position. She put her 
signature because of the desire of Papa 
Rao. Her signature to the compromise 


was not the result of any free and volun- 
tary exercise of her own will. It was 
the result of coercion, pressure and undue 
influence exercised by the defendants 
directly and through her husband, 
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2. The suit was resisted by de- 
fendants 1 to 3. They pleaded that under 
the will of Ganeswara Rao the property 
was bequeathed to the sons and grand- 
sons of Surayya and. therefore, the pro- 
perty was ancestral property in the 
hands of Papa Rao, Papa Rao himself 
treated the property as the joint family 
property by his letter dated 7-9-1955. 
The deed of gift executed in favour 
of the paintiff was after the in- 
stitution of the suit O. S. No. 11. 
of 1956. It was apparently brought 
into existence with a view to create 
trouble for the defendants. The de- 
fendants denied that Papa Rao was 
seriously ill for some time prior to the 
compromise, They admitted that he had 
a diabetic tendency for some years be- 
fore his death and that he suffered from 
albuminuria for a month or two before 
his death. They, however, pleaded that 
he was quite all right at the time of the 
compromise and that he was not a patient 
in any hospital at the time of the com- 
promise. It was only long subsequent 
to the compromise that he was admitted 
into the hospital at Vellore. Papa Rao 
was always a strong willed person and 
was in no need of any advice from any 
one, The defendants were never in a 
position to dominate Papa Rao or his 
wife, Papa Rao and the plaintiff willing- 
ly entered into the compromise ag it was 
to their advantage and to the advantage 
of their branch of the family. The suit 
filed by the first defendant had already 
been pending for nearly nine years. 
Papa „Rao wanted to give a quietus to 
the litigation, He himself had produc~ 
ed the letter, Ex. B-7 and he was con- 
scious of its contents. He was unwilling 
to go into the witness box as he was 
apprehensive of cross-examination re- 
garding his money lending business, Papa 
Rao and the plaintiff were anxious to 
save for themselves and their children 
the entire cash of Rs, 4 to 5 lakhs with 
which Papa Rao was carrying on the 
money lending business. By the terms 
of the compromise the money lending 
business was secured for Papa Rao and 
his children by the plaintiff. It was, 
therefore, very much for the benefit of 
the plaintiff. The suit was unjustly filed 
as defendants 1 and 2 from each of whom 
the plaintiff had borrowed Rs, 15,000/- 
under promissory notes were pressing for 
repayment of the debts due to them, 


3. The plaintiff filed a rejoinder 
in which she stated that shortly prior 
to the date of the compromise defend- 
ants 1 and 2 used to visit their ailing 
father on the pretext of the latter’s ill- 
ness. On the date of the compromise 
they took the plaintiff in a car to Raja- 
hbmundry saying that they would take 
him to a hospital, At Rajahmundry they 
got him to execute the compromise peti- 
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tion at a time when he had no independ- 
ent advice. After obtaining the signa- 
ture of Papa Rao in the compromise 
Petition they returned to Torredu and 
obtained the plaintiff’s signature to the 
compromise petition and to some other 
papers under compulsion and coercion, 
She signed at the behest of her husband, 
She denied that she had even borrowed 
any money from defendants 1 and 2. 


4, O. S. Nos. 24 and 28 of 1966 
were filed by Ramamohana Rao and 
Madhava Rao to recover the monies said 
to have been borrowed by Janakalakshmi 
under promissory notes dated 8-1-1963 
and 20-3-1965 respectively. Janaka- 
lakshmi contested the two suits denying 
execution of the promissory notes. She 
pleaded that in addition to the sum of 
Rs, 60.000/- mentioned in the compro- 
mise decree in O., S. No. 11 of 1956 her 
husband Papa Rao directed her to make 
over to the plaintiffs in O., S. Nos, 24 
and 28 of 1966 some promissory notes 
standing in her name. She was asked 
to transfer those promissory notes and 
in that connection she put her signature 
to various papers in which the two 
plaintiffs asked her to sign. She never 
borrowed any amount from either of the 
plaintiffs, 


5. The three suits were tried to- 
gether by the learned Additional District 
Judge, O. S. No. 7 of 1966 was treated as 
the principal suit and the parties were 
referred to throughout by their ranks in 
that suit. The learned Additional Dis- 
trict Judge held that the compromise in 

No, 11 of 1956 was not vitiated 
by any undue influence exercised either 
on Papa Rao or on the plaintiff. It was 
valid and binding on Janakalakshmi, 
O. S. No. 7 of 1966 was. therefore, dis- 
missed. The learned Additional Dis- 
trict Judge found that the version which 
Janakalakshmi gave in her evidence that 
she signed on blank papers to which 
stamps were affixed and that the promis- 
sory notes were brought into existence 
in that manner was not true. He also 
found that the version of the two plain- 
tiffs in O. S. Nos, 24 and 28 of 1966 that 
Janakalakshmi borrowed cash of Rupees 
15,000/- from each was also not true. 
But having regard to the presumption 
under Section 118 of the Negotiable In- 
struments Act he decreed both those 
suits, 


6. We will first consider the ques- 
tion whether the compromise in O, 
No, 11 of 1956 was vitiated by any undue 
influence practised either on Papa Rao 
or on Janakalakshmi. Besides herself 
the plaintiff examined two of the doctors 
who attended on her husband to speak 
to his physical and mental condition, 
stated in her evidence that she was mar- 
ried in 1956 and that her husband was 
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about thirty or thirty one years older 
than her. Her husband was quite healthy 
for about three vears after the marriage, 
Thereafter he was suffering from diabetes 
and high blood pressure, He also had 
heart disease and was seriously ill for a 
year before his death, He underwent 
treatment at Rajahmundry under seve- 
ral dectors. He was seriously ill in 
December, 1964 during which time he 
was under the treatment of Dr, Rangiah 
Choudary, P. W. 7. He was under his 
treatment in January 1965 also. There- 
after he was treated by late Dr, Rama 
Rao and then by Dr, Seetharam and Dr, 
Hiraums (P. W, 5). As he did not get 
well he was taken to Vellore on 15-7- 
1965 where they stayed for 29 days, One 
night the disease took a serious turn and 
he was taken to Madras from Vellore. 
He died at Madras on 15-8-1965. In 
December, 1964 and January. 1965 he was 
seriously ill. His eyes used to be red 
and there was reeling and heaviness of 
the head. He would cry and he was 
He would ask for coffee 
and when coffee was brought to him he 
would exclaim that he never asked for 
it. He was incapable of any independ- 
ent thought. In cross-examination ghe 
stated that her husband developed hyper- 
tension three or four years after he mar- 
ried her. He suffered tremor in legs and 
used to drink a lot of water. His breath- 
ing was hard. She however, admitted 
that till five or six months before his 
death her husband was never an in- 
patient in any hospital. It was only in 
March or April that he first became an 
inpatient in the Nursing Home of Dr, 
Seetharam. She stated that she was un- 
able to explain why she did not mention 
in the plaint the names of the various 
doctors who treated her husband. She 
admitted that on the date of compromise 
her husband was not in any hospital. 
She first denied that Rangaiah Chowdary 
was related to her. Then she said that 
he was distantly related to her. Finally 
she admitted that Mangayamma, the sis- 
ter of Rangaiah Choudary’s wife Raman- 


‘amma was the daughter-in-law of her 


elder sister Venkataratnamma. She as- 
serted that her husband had become 
mentally unsteady before his death. But 
she was unable to say how long prior 
to his death he had developed that in- 
firmity. When her husband was an in- 
patient in the Nursing Home of Dr. 
Seetharam the defendants and her sis- 
ter’s husband used to attend on her hus- 
band. But she admitted that that was 
in March or April 1965. Even when he 
was in the hospital her husband would 
come to Torredue to see the children. 
She admitted that her husband execut- 
ed a will on 14-2-1965 but stated that 
she was not consulted before the will 
was executed. She further stated that 
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she did not read the will. She denied 
that she was pretending ignorance of 
the contents of the will as her husband 
had affirmed the compromise by the will. 
It may be mentioned here that the last 
will of Papa Rao. Ex, A-9 which was 
executed by Papa Rao on 14-2-1965 
bequeathing all his properties to his son 
expressly refers to the compromise anc 
affirms it. 

7. P. W. 7, Dr. Rangaiah Chou- 
dary stated that he treated Papa Rao 
from December 1963 to December, 
1964. He had lost all his records and, 
therefore, he was unable to give the 
exact period. Papa Rao suffered from 
hypertension, diabetes and albuminuria. 
Later when his bood was tested at 
Kakinada it was found that he had high 
blood urea also. He was forgetful and 
getting week physically. He was lethar- 
gic both physically and mentally. In 
cross-examination he admitted his rela- 
tionship with the plaintiff. He admitted 
that Papa Rao himself used to come to 
his nursing home and take treatment and 
that he never went to Papa Rao’s house 
to treat him. He also admitted that in 
the beginning Papa Rao responded to the 
treatment and his hypertension and sugar 
in urine came down. He admitted ‘that 
Papa Rao was never an in-patient in his 
nursing home. He always came as an 
out-patient, When he prescribed a medi- 
eine and asked him to take it three times 
a day he would go-out and come back a 
little later and ask him as to how many 
times he must take this medicine. This 
forgetfulness he developed during the 
course of the treatment, He got more 
and more forgetful. He admitted that 
he never asked Papa Rao to get himself 
admitted as an in-patient in his nursing 
home, He stated that Papa Rao’s con- 
dition was not dangerous when he left 
his treatment. It was not a case for 
surgery and all that was necessary was 
done by him and the other doctors. Papa 
Rao was answering his questions in a 
coherent manner, Forgetfulness and 
lethargy might be due to uraemia. Un- 
less the blood urea was brought down 
the mental condition would not be im- 
proved, 


8. P. W. 5, the Superintendent of 
the Lutheran Hospital, Rajahmundry 
stated that Papa Rao was admitted in 
the hospital on 13-5-1965 for diabetes 
militus, hypertension and symptoms of 
uraemia. He was discharged on 16-5- 
1965. At the time of his admission his 
blood urea was 130 mg, per cent. He 
was again admitted in the hospital on 
3-7-1965. On that day his blood urea 
was 160 milligrams per cent. He left 
the hospital on the same day at his re- 
quest. He was advised to go to Vellore 
for treatment if he wanted. The per- 
centage of urea in the blood of a nor- 
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mal healthy individual was 20 to 40 milli- 
grams per cent. From the fact that 
Papa Rao’s blood urea was 130 milligrams 
per cent it was not possible to say since 
how long Papa Rao was having ureamia. 
It_might be years or it might be months. 
When he examined Papa Rao in May he 
was lethargic and mentally disturbed. 
He would not be provoked ‘and he was 
grousy. Blood urea of 130 milligrams 
Per cent. in association with conditions 
like diabetes millitus and hypertension 
might result in-patients being disturbed 
in their mental attitude. They might not 
appreciate what was going on round 
them. In cross-examination he stated 
that he himself discharged Papa Rao on 
16-5-1965 as his condition had improved. 
He did not notice the mental condition 
of the patient when he was again ad- 
mitted on 4-7-1965. When Papa Rao was 
admitted in the hospital in May he did 
not ascertain from him whether he had 
undergone _ treatement from any other 
doctor previously. His condition was not 
bad then and he himself had been treat- 
ing him as an out-patient for a long time 
and so he knew about his condition, He 
was not in a state of coma on either of 
the’ occasions when he was admitted in 
the hospital. But even without coma a 
person may be mentally lethargic if the 
blood urea is high, Uraemia was the 
result of kidney damage. The damage 
would not occur all at once, A person 
with blood urea of 130 milligrams per 
cent must have had it for some consi- 
derable time, The symptoms of uraemia 
were head-ache, restlessness, muscular 
twitchings, mental disturbances, nausea, 
vomitting and diarrhoea, The hyperten- 
sion with which Papa Rao suffered was 
not of a malignant variety, 


e _ The report of the doctor who 
examined Papa Rao at Vellore was filed 
by the defendants as Ex, B-8. It shows 
that Papa Rao was admitted in the vellore 
hospital with complaints of “(D Jerky 
movements of all forelimbs for one 
months (2) inability to stand or walk, 
one month (3) generalised swelling of 
the body one month (4) cough with ex- 
pectoration, one week (5) history of 
diabetes and hypertension being treated 
for ten years.” On examination he was 
found to be unable to stand up and there 
were tremors and jerky movements. He 
was depressed. Blood urea was 160 milli- 
grams per cent, on 17-7-65. On 12-8-65 the 
blood urea was 190 milligrams per cent, 
On repeated examination urine showed a 
trace of albumen only once. On 12-8- 
1965 he developed cheyne stokes breath- 
ing. artificial respiration was started and 


he „was incubated, to cerebro vescular 
accident, : 


10. From the evidence of the 
plaintiff and the doctors and the evidence 
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afforded by the medical report it is clear 
that Papa Rao suffered from- diabetes 
and hypertension for some time. But 
he was by no means seriously ill until 
about one or two months prior to his 
death . Till he was admitted in the 
nursing home of Seetarama Rao in March 
or April, 1965 he was apparently never 
bedridden. He was moving about active- 
ly and whatever treatment he got from 
doctors was as an out-patient and never 
as an in-patient, The evidence does not 
at all show that Papa Rao was enfeebl- 
ed either in body or mind on the date 
of rg aug On the other hand, 
P. W. the advocate who popaira ir 
NEE and her son in O. S, No. 
{1 of 1956 stated in his oa E A 
tion that at the time of recording of the 
compromise Papa Rao was able to talk 
coherently and was able to understand 
the significance of what he was doing. 
P. W. 10 who was appearing for Papa Rao 
in O. S, No, 11 of 1956 admitted in his 
cross-examination that Papa Rao’s men~ 
tal condition was then sound and he was 
able to understand his questions and 
answer them coherently. D. W. 1, an 
advocate practising at Rajahmundry 
stated that he was taken by Papa Rao 
from Torredu in connection with ibe 
compromise between Papa Rao and his 

sons. Papa Rao, the first defendant and 
Rama Rao, the clerk of his friend Venkata- 
chalam came to him. Papa Rao request- 
ed him to oblige him by going to Torredu 
to attest some papers as he was settling 
all his disputes with his sons. He went 
to Torredu in the car driven by the Ist 
defendant. At Papa Rao’s house he at- 
tested a special vakalat and affidavit ex- 
ecuted by Papa Rao’s wife. She execut- 
ed them in his presence. He ques- 
tioned her whether she understood the 
contents of Exs, B-7 and B-10 and it 
was only after satisfying himself that 
she understood the contents that he at- 
tested the documents. Afterwards he re~- 
turned to Rajahmundry. At that time 
Papa Rao was able to move about freely 
and actively. The evidence of D, 1 
and the admissions of P, Ws. 8 and 10 
establish that Papa Rao entered into the 
compromise voluntarily and that it was 
not the result of any undue influence. 
In addition to the evidence of these wit- 
nesses there ig also the evidence of D. W. 
2 -an advocate practising at Rajahmundry 
who deposed to the execution of the will, 
Ex, A-9 by Papa Rao. He_ stated that 
he had appeared for Papa Rao in seve- 
ral suits and that he also appeared for 
Janakalakshmi in some suits. The plain« 
tiff Janakalakshmi herself came to his 
house once in connection with the regis- 
tration of Papa Rao’s will. That will 
was Ex, A-9. It was presented for Te- 
gistration at his house and he himself 


identified Papa Rao before the Sub- 
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Registrar. The will itself had been pre- 
pared earlier and Papa Rao had discus« 
sed with him the contents of the will 
several times. He was in possession of 
all his mental faculties. Both at the 
time of the execution of the will which 
was about two months and 14 days be« 
fore it was registered and at the time’ of 
registration Papa Rao was in a sound 
mental condition. The will was written 
by his clerk. Rama Rao had a paralytic 
stroke and had lost his speech. The evi+ 
dence of D. W. 2 establishes due execu- 
tion of the will by Papa Rao in a sound 
state of mind as also the knowledge of 
the plaintiff of the contents of the will. 
As already stated by us earlier the will 
expressly refers to the compromise and 
affirms it. P. W. 10. the advocate who 
was appearing for Papa Rao in O., S. 
No, 11 of 1956 no doubt stated that he 
was not consulted about the terms of 
the compromise, The evidence discloses 
that Papa Rao was a strong willed per- 
son and was able to take care of his 
affairs himself without anybody’s advice. 
He apparently thought that he did not 
meed the advice of any lawyer to enter 
into a compromise with his own sons. 
At this juncture we may usefully refer 
to a significant admission by the plain- 
tff herself, Im her examination in chief 
she referred to some discussion about 
the compromise between her husband 
and defendants 1 and 2. In cross-exami- 
mation she admitted that the defendants 
talked about the compromise to which 
she referred in her examination in chief 
mot on the sly but openly in her pre- 
sence, She pretended ignorance of the 
terms of the compromise and said that 
Narasimham, P, W. 11 went with her 
husband along- with the defendants to 
Rajahmundry and that he knew of the 
details of the compromise, The evidence 
of Narasimham who was examined as 
P. W. 11 does not show that there was 


any undue influence, On the other hand, | 


he came out with an entirely new story 
of deception. According to him the 
terms agreed to by Papa Rao and the 
defendants were that Papa Rao should 
give his three sons by the first wife a 
sum of Rs. 1,10,000/-, He admitted in 
cross-examination that both at the time 
of the compromise and at the time of 
the execution of the will which he at- 
tested Papa Rao was in a condition to 
understand what he was doing. We have 
therefore no hesitation in coming to the 
conclusion that Papa Rao was not sub- 
jected to any sort of undue influence 
sar a entered into the compromise, 


1i. The next question for consi« 
deration is whether the plaintiff agreed 
to the compromise because of any undue 
influence exercised on her. According to 
her evidence she held her husband in 


Y 
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awe and was not talking to him freely. 
She never guestioned him about any- 
thing. On the date of the compromise 
her husband wes taken away to Rajah- 
mundry along with Narasimham. They 
returned at 12 noon. Her husband ap- 
peared to be in dazed condition. She 
questioned the first defendant and he told 
her that Dr, Ramana Rao had examined 
Papa Rao and that-he was given some 
medicines, She then served food to her 
husband and sat by his side, The first 
defendant then said that it was time to 
Zo to Court and asked Papa Rao to get 
the compromise papers signed by her. 
Her husband then asked her to sign 
wherever the first defendant asked her 
to sign in the compromise papers, Ac- 
cordingly she signed on the compromise 
papers, but she did not read them nor 
were they read over to her by any one. 
She did not know the contents of the 
papers. She was not aware of the terms 
of the compromise, She signed the com- 
promise papers as she was asked by her 
husband to sign and as she could not 
raise any question before her husband. 
She was not aware that the compromise 
related to the lands which had been 
gifted to her by her husband. In cross- 
examination she admitted that she had 
mo suspicion that her husband would act 
against her interest. She also stated that 
she was not aware of the contents of 
the will executed by her husband. She 
stated that she was not aware whether 
any special vakalat had been piven 
by her to an advocate to admit 
the compromise in Court. She admitted 
that’ the signature in Ex, B-7 was hers. 
She admitted that the compromise papers 
were signed at Torredu in their house 
but she did not remember whether she 
signed Ex, B-7 vakalat at that time, She 
did not go to Rajahmundry on 5-1-1965 
and therefore she stated she must have 
signed Ex. B-7 at Torredu. She denied 
that she signed the Vakalat in the pre- 
sence of Sri V. V. Sarma, advocate who 
was brought from Rajahmundry. 

11, Narasimham also stated in his evi- 
dence that the plaintiff signed the com- 
promise papers on being asked to do so 


by her husband. The evidence of these - } 


two witnesses is obviously false in view 
of the evidence of Sri V, V, Sarma, ad- 
vocate who was examined as D. W. 1. 
We have already referred to his evi- 
dence. He categorically stated that he 
was taken from Rajahmundry to Torredu 
by Papa Rao in a car, that Exs. B-7 and 
B-10 were executed by the plaintiff in 
his presence and that the plaintiff told 
him that she understood the contents of 
Exs, B-7 and B-10. We have no hesita- 
tion in accepting the evidence of D. W. 
1. We have already referred to the cir- 
cumstance that the will also contains an 
express reference to the compromise and 
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to the fact that the advocate D. W. 2 
stated in his evidence that the plaintiff 
herself came to him in connection with 
the registration of Papa Rao’s will, It is 
clear that the plaintiff is pretending 
ignorance of the contents of the compro-~ 
mise and the will merely to suit her 
present case. No doubt Papa Rao was 
a strong willed person. But that does 
not mean that he took undue advantage 
of the position of his wife, At the time 
when he entered into the compromise 
the situation was that the litigation had 
been pending for several years. He had 
been directed to produce his account 
books into Court and he was reluctant to 
produce them into Court. He had al- 
ready executed the letter, Ex, B-23 dated 
7-9-1955 in favour of the defendants. His 
sons were ready to treat the money 
lending business as the separate business 
of Papa Rao. That would save a large 
amount of cash for himself. the plaintiff 
and their children. It was under these 
circumstances that he entered into a 
compromise which only reiterated what 
he had already agreed to do when he 
executed the letter Ex. B-23. The gift 
in favour of the plaintiff was made dur- 
ing the pendency of O. S. No. 11 of 1956. 
It was, therefore, subject to the result 
of that litigation. Apparently the plain- 
tiff also thought that it would be in the 
interests of the family to agree to the 
properties covered by the gift deed also 
being subject to division like other fami~ 
ly properties. That would secure peace 
for the family and it would also secure 
for herself and her children through her 
husband the vast money lending busi- 
ness, We have no doubt that no undue 
influence was exercised on the plaintiff 
and that she entered into the compromise 
voluntarily as it was for the benefit of 
the family. We may also notice here 
that lt was not as if the plaintiff was 
being left destitute. She admitted in 
her cross-examination that her husband 
purchased lands of the extent of 150 
acres in Kannapuram and 4 acres in 
Torredu in her name, She No doubt 
Stated that it was purchased with the 
money given to her as Katnam. She then 
contradicted herself and said that the 
ands were purchased by her brother at 
the time of her marriage, We have no 
doubt that her husband purchased con~ 
siderable property for her benefit, 


R. These findings are sufficient to 
dispose of A. S. No. 347 of 1969 which is 
accordingly dismissed with costs. 


13. A., S. Nos. 348 and 349 of 1969 
are against the decrees granted on the 
basis of the promissory notes dated 8-1- 
1965 and 20-3-1965 executed by Janaka- 
lakshmi in favour of Ramamohana Rao, 
& Madhava Rao. In regard to these pro- 
missory notes the case of Janakalakshmi 


ee 
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was that she did not execute them. She 
tried to explain her signatures in Exs. 
B-l and B-2 by stating that her hus- 
band wanted her to give Madhva Rao 
and Ramamohana Rao promissory notes 
standing in Her name of the value of 
Rs, 50,000/-. She accordingly gave some 
promissory notes to them, Two or three 
days afterwards Madhva Rao and Rama- 
mohan Rao came and told her husband 
that they were unable to collect the 
amounts covered by the promissory notes 
as the promissory notes stood in her 
name. They said that they would not 
be able to collect the amounts unless she 
signed papers transferring the promis- 
sory notes to them. Her husband then 
asked her to sign on whatever papers 
they asked her to sign. She, therefore, 
signed in some papers, They are blank 
papers but some of them contained 
stamps. In cross-examination she was 
unable to explain why she did not men- 
tion in the written statement that her 
signatures were obtained on blank papers 
containing stamps. She went to the ex- 
tent of saying that she did not know 
what a promissory note was. But in the 
very next sentence she admitted that she 
knew that the promissory note should 
be executed on revenue stamps, The 
learned District Judge refused to accept 
her explanation as to how her signatures 
came to be found on Exs, B-1 and B-2, 
the two promissory notes. We agree 
with him that her version that she sign- 
ed on blank papers containing stamps 
and that the promissory notes were 
written up later is false. The learned 
counsel for the appellant did not also 
canvass this finding. The learned Dis- 
trict Judge found that the case of 
Madhava Rao and Ramamohana Rao 
that they advanced cash of Rs, 15,000/- 
each was also not true. This finding was 
questioned before us by the learned 
counsel for the respondents, He sub- 
mitted that there was really no reason 
why the evidence of the scribe and the 
attestors should not have been accepted 
by the learned District Judge. It is 
indeed very difficult for us to accept the 
version that Janakalakshmi was in need 
of cash for her agricultural expenses and 
that therefore she borrowed cash from 
Madhava Rao and Ramamohana Rao. Her 
husband was possessed of considerable 
cash and ‘there was no apparent reason 
why she should borrow two sums of 
Rs. 15,000/- in such quick succession. It 
is not also clear from the evidence what 
those agricultural expenses were that re- 
quired the enormous expenditure of 
Rs, 30.000/- in the course of three months. 
We agree with the finding of the learn- 
ed District Judge that the case of the 
plaintiffs in O, S. Nos. 24 and 28/1968 
that the two promissory notes were sup- 
ported by cash consideration was not true. 


a 
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Though the learned District Judge found 
that the plea of. cash consideration was 
not true he nonetheless decreed the suits 
on the basis of the presumption under 
Section 118 of the Negotiable Instru- 
ments Act. He thought that there must 
have been some other consideration for 
the promissory notes. The question, 
therefore, is whether the learned Dis« 
trict Judge was right in decreeing the 
suits having found that there was no 
Ser consideration for the promissory 
notes, 


14. Sri Bhujanga Rao, learned 
counsel for the appellant urged that the 
consideration recited in the promissory 
notes and pleaded in the respective 
plaints having been found to be not true 
the burden on the promissor to prove 
want of consideration was discharged and, 
therefore, the suits should have been 
dismissed, We will consider the validity 
of this contention. Section 118 (a) of 
the Negotiable Instruments Act is as 
follows : 


“Until the contrary is proved. the 
following presumptions shall be made: 
(a) that every negotiable instrument was 
made or drawn for consideration, and 
that every such instrument, when it has 
been accepted. endorsed, nogotiated or 
transferred was accepted, endorsed, nego-~ 
tiated or transferred for consideration.” 


15. <A ‘negotiable instrument’ means 
a promissory note, bill of exchange or 
cheque payable either to order or to 
bearer. (Section 13). A ‘promissory 
note’ is an instrument in writing con- 
taining an unconditional undertaking, 
signed by the maker to pay a certain sum 
of money only ‘to, or to the order of. a 
certain person, or to the bearer of the 
instrument. A ‘bill of exchange’ is an 
instrument in writing containing an un- 
conditional order. signed by the maker, 
directing a certain person to pay a cer- 
tain sum of money only to, or to the 
order of, certain person or to the bearer 
of the instrument. 


16. A ‘promissory note’ is. there« 
fore an unconditional undertaking and a 
‘bill of exchange’-is an unconditional 
order to pay a certain sum of money. 
The law required that both should be 
signed by the maker. But the law does 
not require that a negotiable instrument 
should recite the consideration for which 
it is made or drawn. The law does not 
also require the person suing on the in- 
strument to allege the consideration for 
which it was made or drawn. JIrrespec- 
tive of any recital in the instrument or 
any allegation in the plaint regarding 
consideration. the law presumes that the 
instrument was made or drawn for con- 
sideration. The presumption is that 
there was consideration and not that 
there was any particular consideration, 
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that which might be recited in the in- 
strument or that which might be alleg- 
ed in the plaint. The presumption arises 
as soon as the execution of the instru- 
ment is proved and the presumption con- 
tinues until ‘the contrary is proved’, that 
is, until it is proved that there was no 
consideration. It must be proved that 
there was no consideration at all for the 
instrument. Mere proof that the parti- 
cular consideration recited or alleged did 
not exist may not suffice. though such 
proof must naturally be a circumstance 
to be considered in deciding whether 
there was no consideration at all, There- 
fore, a plaintiff who, quite unnecessarily, 
adduces evidence to prove a certain con- 
sideration but is unable to prove that 
consideration, need not necessarily lose 
his action for that reason. The burden 
of proving that there was no considera- 
tion is on the defendant and the burden 
has to be discharged irrespective of the 
failure of the plaintiff to prove a parti- 
cular consideration which he sets out to 
prove. The failure of the plaintiff to 
prove a particular consideration may it- 
self probabilise the defendant’s version 
and lead to the conclusion that there was 
no consideration at all; on the other 
hand, it may not. Where the failure of 
the plaintiff to prove a particular con- 
sideration does not tend to probabilise 
and lead to the acceptance of the de- 
fendant’s version. as in a case where the 
defendant’s version is found to be false, 


. ithe presumption under Section 118 still 


operates and the plaintiff is entitled to 
get a decree, 

16-A. This was the view expressed 
by Chagla, C. J.. and Bhagwati, J.. in 
Tarmahomed v. Tyeb Ebrahim, (AIR 1949 
Bom 257) (sic) (in which the defence was 
whether the hundis?) were passed for ac- 
commodation. The defence was not ac- 
cepted. The hundies mentioned a cer- 
tain consideration būt in the suit the 
plaintiff put forward a different con- 
sideration which also he failed to prove. 
The trial Judge (Tendolkar. J.) decreed 
the suit on the ground that the defend- 
ant had failed to discharge the burden 
of proving that there was no considera- 
tion. Chagla. C. J. and Bhagwati, J., 
affirmed the decree of the trial Judge. 
Referring to the presumption under Sec- 
tion 118 of the Negotiable Instruments 
Act they said, 


“Now, Section 118, Negotiable In- 
struments Act, raises a statutory pre- 
sumption in favour of there being con- 
sideration for every negotiable instru- 
ment ......... The statutory presumption 
continues until it is rebutted, and the 
only way it can be rebutted is by prov- 
ing the contrary. viz. that the negoti- 
able instrument was without considera- 
tion. 

Dealing with the argument that the pre- 
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sumption under Section 118 was rebut- 
ted as soon as it was shown that the 
consideration mentioned in the negoti- 
able instrument was not the real con- 
sideration the learned Judges said, 


“It is impossible to accept that con- 
tention, because the presumption that is 
raised under Section 118 is not in res- 
pect of the consideration mentioned in 
the negotiable instrument; the presump- 
tion is in favour of there being a con- 
sideration for the negotiable instrument, 
any consideration which is a valid con- 
sideration in law ... s.e ase ses pee ee 
It is perfectly true that if a particular 
consideration is mentioned in a negoti- 
able instrument and that consideration 
is found to be false and some other con- 
sideration is set up. that is a factor which 
the Court would take into consideration 
in deciding whether the defendant has 
discharged the burden cast upon him by 
Section 118. But it is a very different 
thing to say that merely because the 
consideration as mentioned in a negoti- 
able instrument turns out to be false 
therefore the statutory presumption is 
rebutted and the burden is thrown upon 
the plaintiff to prove the consideration.” 
The learned Judges after pointing out 
that the question was not whether the 
plaintiff had discharged the burden of 
proving consideration but whether the 
defendant had discharged the burden of 
proving want of consideration observed, 


_. “It is one thing to say that the plain- 
tiff has failed to prove a particular con- 
sideration for the three hundis; it is an 
entirely different thing to say that it was 
proved that there was no consideration 
at all for the three hundis, The mere 
failure to prove consideration on the part 
of the plaintiff did not establish that the 
hundis were for accommodation as the 
defendant alleged, or that the defendant 
had succeeded in proving that there was 
no consideration at all for these hundis 


oan eae ore oon woe eee 


In order to determine whether the con- 
trary is proved or not as required by 
Section 118. the whole volume of the 
evidence led before the Court must be 
considered. Very often important admis- 
sions are elicited by counsel for the de- 
fendant by cross-examining the plaintiff 
and those admissions certainly can be 
availed of by the defendant. But in 
considering the whole volume of evidence 
the court must always bear in mind the 
Statutory presumption under Section 118 
and also the fact that the burden of 
proof lies upon the defendant and that 
burden has got to be discharged by the 
defendant. How that burden can be dis- 
charged or whether it has been dis- 
charged is a matter of appreciation of 
evidence ... Sais iss a ee 
In our opinion, it is clear that the 
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learned Judge comes to the conclusion 
that the defendant has failed to prove 
want of consideration as required by 
Section 118, and then he goes on to say 
that the plaintiff also failed to prove 
the particular consideration which he 
attempted to prove. Now, it must be 
borne in mind that as soon as the learn- 
ed Judge had decided that the defen- 
dant had failed to prove that the hun 
dis were passed for accommodation it 
was entirely unnecessary and irrelevant 
to consider whether the plaintiff had 
failed to prove consideration or not. It 
was not necessary for the plaintiff to 
prove any consideration. The presump- 
tion under Section 118 continued in all 
its rigour, Assuming that the plaintiff 
did attempt to prove consideration the 
mere fact that he failed to prove such a 
consideration did not in any way re- 
lieve the defendant from his obligation 
in law to establish the contrary of the 
presumption raised by Section 118, 
Negotiable Instruments Act ... ees 
The plaintiff has failed” to prove that 
consideration passed and the defendant 
has also failed to prove that he did not 
get consideration, Under those circum~ 
stances the presumption in favour of the 
plaintiff continues.” 


17. We respectfully agree with 
what was said by Chagla, C. J. and 
Bhagwati, J., who. we may mention, Te- 
lied on the observations of Suleman, J., 
in Lal Girwar Lal v. Dau Dayal, AIR 1935 
All 509. the observations of Pal, J.. in 
Ramanimohan v, Surja Kumar Dhar, AIR 
1943 Cal 22 and the decision of Bennett 
and Niamatulla, JJ.. in Rammath v. Rama 
Chandra, AIR 1935 All 154. The learn~ 
ed Judges expressly dissented from the 
view taken to the contrary by the Lahore 
High Court, 


18. Observations to a similar ef- 
fect are found in Prem Raj v. Nathu 
Mal, AIR 1936 Nag 130; Barhamdeo 
Singh v. Kari Singh, AIR 1936 Pat 498 
and Awadhbihari Singh v. Sheoshankar, 
AIR 1955 Pat 451. 


19. In Venkataraghavulu Chetty 

Wy. Sabhapathi Chetty, (1911) 21 Mad LJ 
1013 the learned trial Judge, in a suit 
on a promissory note, disbelieved the 
version of the defendant regarding want 
of consideration. He also disbelieved 
the plaintiff's account as to what hap~ 
pened and thought that the consideration 
was something other than that spoken 
to by the plaintiff in his evidence. He 
granted a decree in favour of the plain- 
aiff, It was urged in the High Court 
that the presumption undef Section 118 
of the Negotiable Instruments Act was 
rebutted as the plaintiff's version had 
been disbelieved. Abdur Rahim, J. 
pointed out that in view of the presump, 
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tion under Section 118 of the Negotiable 
Instruments Act it was incumbent on 
the defendant to make out his plea of 
want of consideration. The effect of the 
rejection of the defendant’s version by 
the trial Judge was that the defendant 
had failed to make out his plea of want 
of consideration. It did not make any 
difference that the plaintiff deposed to 
a story which the trial judge was unable 
to believe; it was open to the Judge to 
say on considering the evidence of both 
sides that the falsity of the plaintiffs 
story made the defendants version of 
what occurred more probable. But the 
Judge did not do so. Instead he reject- 
ed the defendant’s case as false, Abdur 
Rahim, J. therefore. affirmed the decree 
of the trial Judge. Sundara Iyer, J.. was 
inclined to take a different view but 
agreed with the conclusion of Abdur 
Rahim, J. on the ground that the deci- 
sion of the trial Judge was not vitiated 
by any error of jurisdiction, 

20. In Narasamma v. Veeraraju, 
AIR 1935 Mad 769 Varadachariar. J. 
considered at some length the nature of 
the presumption under Section 118 of 
Negotiable Instruments Act. He refer- 
red to the practice which had developed 
in Englend of not referring to the pay- 
ment of consideration either in the in- 
strument or in the pleading and the idea 
that came to be embodied in the rule 
that a bill or note prima facie import- 
ed consideration. He also referred to 
the rule which was recognised in Eng- 
land that it is “not enough in the plea 
of want of consideration merely to say 
that the defendant never had any value 
or consideration ....... wees the plea must 
go on to aver the circumstances which 
show that there was no consideration : 
138 ER 565.” Vaeradacharier, J.. then 
proceeded to state that the expression 
‘until the contrary Is proved’ in Sec, 118 
of the Negotiable Instruments Act must 
also be read in an expanded sense, hav- 
ing regard to the definition of the word 
‘disproved? and of the expression ‘shall 
presume’ in Sections 3 and 4 of the Evi- 
dence Act. Reading it in that expanded. 
manner the learned Judge held that 
even in suits on negotiable instruments 
the debtor could press into service facts 
and circumstances disclosed by the plain- 
tiffs evidence, 


21. In Lakshmanaswami v. Nara« 
simha Rao, AIR 1937 Mad 223 the 
plaintiff who attempted to prove cash 
consideration failed to do so, But on 
the evidence and the admissions of the 
defendant a different kind of considera- 
tion was held to be proved. It was held 
by Varadachariar and Mockett. JJ.. that 
the plaintiffs suit need not be dismissed 
because he failed to prove what he set 
out to prove. They said, “We do not 
think that any principle of law requires 


‘y 
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us to hold that the 
sarily be dismissed 
ser decisions of the Mad 

22, The two decisions of the - 
ras High Court in AIR 1935 Mad 769 and 


suit should neces- 
in such circum- 


~ AIR 1937 Mad 223 are not inconsistent 


with the view expressed by us, The 
learned counsel for the appellant relied 
on Palaniappa v. Rajagopala, AIR 1928 
Mad 773; Venkata Reddy v. Nagi Reddi, 
AIR 1951 Mad 851; Narayana Rao v. 
Ramachandra Rao, AIR 1959 Andh Pra 
370 and Kundanlal v, Custodian, AIR 
1961 SC 1316. } 

23. In AIR 1928 Mad 773 the 
question was whether there was consi« 
deration for a_ certain mortgage, A 
major portion of the consideration con- 
sisted of payments on two promissory 
The presumption under Sec. 118 
of the Negotiable Instruments Act was 
relied on as proof of the receipt of con- 
sideration under the promissory notes, 
The truth of the promissory notes was 
not admitted and there were circum- 
stances pointing to the fact that the 
signatures were affixed before the docu- 
ments were written up, The executant 
of the promissory notes was aged about 
«18 years. The plaintiff hin was 
forced to admit that the recital of con- 
sideration in one of the promissory notes 
was false. It was in those circumstances 
that it was held that the burden of 
proof was shifted to the holder of the 
pro ry notes, The learned Judges 
did not hold that a mere plea that con- 
sideration recited in the document was 
not the true consideration was sufficient 
to shift the burden of proof. We do not 
think that this case is of any assistance 
to the appellant. 

24. This decision of Basheer Ah- 
med Sayeed. J., in Venkata Reddi v, 
Nagi Reddi. AIR 1951 Mad 851 pro- 
ceeded on the assumption that it was 
decided in the case of AIR 1928 Mad 773 
that a mere plea that the consideration 
recited in the document was not the true 
„ consideration was sufficient to shift the 
burden of proof. We have pointed out 
that it was not so decided, 

, 25. In AIR 1959 Andh Pra 370, 
Krishna Rao, J.. observed that the pre- 
sumption under Section 118 of the Nego- 
tiable Instruments Act was not irrebut- 
table and that the debtor could press 
into service facts and circumstances dis- 
closed by the plaintiffs evidence, The 
observations are unexceptionable but 
~ they do not help the present appellant. 


26. In AIR 1961 SC 1316, Subba 
Rao. J., pointed out how in the cireum- 
stances of a case the presumption under 
Section 118 of the Negotiable Instru- 
ments Act may be rebutted by a pre- 
sumption, if drawn, under Section 114 
of the Evidence Act. What should be 
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noted is that the Court may or may not 
raise the presumption under Sec. 114 of 
the Evidence Act depending on the facts 
and circumstances of the case. In the 
instant case we do not think that false 
case of cash consideration put forward 
by the plaintiffs in O, S. Nos, 24 and 28 
of 1966 is sufficient to draw the pre- 
sumption that there was no considera< 
tion at all for the promissory notes. 

; The learned counsel for the 
respondents relied on the decision of two 
learned single Judges of this Court that 
of Manohar Pershad, J., in Raghava 
Reddy v. Sundararami Reddy, (1958) 2 
Andh WR 570 and of Venkateswara 
Rao, J. in Satyanarayana v. Sree- 
nivasulu, (1971) 1 APLJ 252 both the 
learned Judges followed the decision in 
Tarmahomed v. Tyeb Ebrahaim, (AIR 
1949 Bom 257), 

28. 


i notes, ves ere e 
urm ecree passed Dy e tri 
peda and dismissed all the appeals wi 
costs, 





Order accordingly. 
Samana 


' AIR 1973 ANDHRA PRADESH 113 
, (V 60 C 35) 
OBUL REDDI AND VENKATESWARA 
RAO, JJ. 


Manne Venkata Narayudu and an- 
other, Appellants v. Thammineedi Subba 
Rao and others, Respondente, 
ion A. O, No, 230 of 1967, D/~ 10-34 


Index Note:— (A) Provincial In- 
solvency Act (1920), Ss, 4, 28-A — Joint 
Hindu family — Debts — Adjudication 
of father es insolvent — Attachment be- 
fore judgment of son’s share prior to ad- 
judication, by a creditor — Son’s share 
can no longer be dealt with by Official 
Receiver for discharge of father’s per- 
sonal non-avyavaharika debts — (X- 
Ref:— Hindu Law — Joint family — 
Debts). 


Brief Note:—~ (A) The father’s 
power to sell the son’s share for his 
personal debts ceases en once his 
son’s share is attached by the creditor 
either for antecedent debts not tainted 
by illegality or immorality or the son’s 
debts or both and that being the case, 
the Official Receiver, whose powers are 
only co-extensive with those of the 
father under Section 28-A, will have no 
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more powers than the father to deal with 
the son’s share for distributing it among 
the creditors. In other words, if the 
father’s power stood extinguished by 
reason of attachment prior to the ads 
judication, the Official Receiver, by reas 
m A the piiudication of oe father, 

get no better or higher rights than 
the father, (Para 15} 

If there was no attachment of 
sons’ shares i 
the fath 


sons’ 


is lost when once the sons’ share is at- 
tached prior to the adjudication of the 

1965 Andh Pra 52, Over- 
ruled; (1971) 1 Andh WR 271 and AIR 
1965 Andh Pra 451 and AIR 1936 Mad 
698 and AIR 1926 Mad 994 (FB) and 
AIR 1928 Mad 479 (1) and AIR 1934 Mad 
217, Relied on. (Para 16) 


Cases Referred: Chronological Paras 
(1970) A. A, A. O. No. 68 of 1967. 


D/- 5-9-1970 = (1971) 1 Andh 

WR 271, K. ishna Dass v, ` 

K. Ramakotayya _ 16 
ATR 1965 Andh Pra 52 = (1964) 2 

Andh WR 485, Subba Rao v. ' 


Official Receiver, West Godavari 
3, 4, 7, 16 


2, 
ATR 1965 Andh Pra 451 = (1965) 
2 Andh WR 256, Raia V. V, S. 
Raju Bahadur v, Official Receiver 


1, 
AIR 1936 Mad 698 = 71 Mag LJ 
294, eswaramma v, Vens 


kata Ramayya 13 
R 1934 Mad 217 = 66 Mad LI 
412, Official Receiver, Coimbatore i 


v. Arunachalam Chettiar 
AIR 1928 Mad 479 (1) = ILR 52 
Mad 342, Adusumelli Gopala« 
krishnayya v, Peyyeth Gopalan 13 
IR 1926 Mad 994 = 51 Mad LJ 
269 (FB), Balavenkataseetha- 
rama Chettiar v, Official Recei-« 
ver, Tanjore 13 
N. C. V. Ramanujachari and C. Sri- 
nivasachari. for Appellants; J. V, Surya- 
narayana Rao, for M, Bhujanga Rao. for 
Respondent No. 4, 


M. V. Narayudu v, Subba Rao (Obul Reddi dJ.} 


ALR. 


OBUL REDDI, J.:— Our learned 
brother, A, D. V, Reddy. J, has referred 
this Civil Miscellaneous Appeal to a 
Division Bench on the ground that cer- 
tain questions have not been considered 
by a Division Bench of this Court in - 
Raia, V. V. S. Raju Bhadur v. Official 
Receiver, AIR 1965 Andh Pra 451, The 
relevant portion of the order of refer- 
ence with the questions said to 
have not been considered by the Divi- 
sion Bench reads: l 

“The question whether it is only the 
father’s risht to private alienation that 
fs terminated on attachment or the right 
of the other creditors and the court to 
go into the question whether the sons 
are also liable for the joint family debts 
due to the other creditors is also ter 
minated by reason of the attachment has 
not been considered, 


xx XX xx XX 
Tf there had been no insolvency, they 
(creditors) could thave filed suits im- 
pleading the sons for adjudication of 
their claims. On adjudication of the 
father as an insolvent, they are entitled 
to file petitions under Sections 4 and 5 
of the Act, impleading the sons also as 
parties, and the Court in such a case has 
to go into: the question whether the sons’ 
shares be liable, and if the Court 
should find 


2. The decision in Raju Bahadur’s 
case, AIR 1965 Andh Pra 451. was re- 
lied upon before the learned Judge by 
the respondents in answer to a decision 
of a Single Judge of this Court in Subba 
Rao v. Official Receiver, West Godavari, 
AIR 1965 Andh Pra 52. The learned 
Single Judge Venkatesam, J.. was of 
the view that an attachment of the sons’ 
Shares by a decree-holder prior to the 
adjudication of the father as an insol- 
vent only puts an end to the power of 
disposal of the father and of the official 
Receiver under Section 28-A of the Act 
to dispose of the sons’ shares, but will 
not preclude the Official Receiver from 
obtaining a declaration from the insol- 
vency Court that the Sons’ shares are 
liable for discharge of the debts due to 
the several creditors which are not il- 
legal or immoral and have the property 
sold through Court. 

3. While the learned Counsel for 
the appellants. (Petitioners Creditors), Mr. 
C. V. Ramanujachari and Mr. C. Sri- 
nivasachari, placed strong reliance upon 
the decision of Venkatesam, J, in Subba 
Rao v. Official Receiver, West Godavari, 
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the yor so far consi 
th dras High Court. which was fol 
the Mia by the Division Bench. 


_ 4 _ Therefore, in order fo deter- 
rrectn view ex- 


of the gener 
relevant. facts lea to 

the Miscellaneous appeal may be 
ed an ap a 


val body of ng 
ding 


dents 2 and 3 E og are the sons of the 
insolvent in I. P, No. 11 a 1964 fis also 
liable for the discharge of the debts on 
the doctrine of pious obligation and for 
a grenon mite L, B rae 
one is not en 
tion of the joint ‘amily properties pe 
Soares to sons for atta t p 
suant to the decree in O, S. No, i rat 
1962 on the file of the District Munsif’s 
. Kovvur and that he is not en 
titled” to claim any preference in Tes- 
pect of his debt over the general body 
of creditors, 


5. oe sons of the Insolvent (res- 


pondent 2 and 3) pie the applica- 
tion on the ground that the application 
was not maintainable. 4th respon< 


dent, the attaching creditor resisted the 
application on the sround that the peti- 
tioners and respondents 2 and t the sons 
of the insolvent are acting in collusion 
and the petition was filed for the bene- 
fit of the insolvent | and as such 
it is liable to be dismissed in limine. 
The other ground on which the appli- 
cation was resisted was that he had ob- 
tained the decree in O, S, No, 177 of 
1962 against, | respondents 1 and 2 and 
got the sons’ shares attached prior to 
the adjudication of the ist respondent 
as insolvent and as such the power of 
disposal of the joint family properties 
by the 1st respondent as the Kartha of 
the Joint family came to an end and 
therefore the Official Receiver in whom 
the rights of the father have become 
vested cannot A greater rights 2 OF 
rights which the father himself did 

possess on the date when he was Tae 
cated as insolvent, 


6. The only question that arose 
before the District Court was whether 
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ae reason of attachment effected on the 
rties of the sons prior to the ad= 
idioatton of the ist respondent as in- 
rout the Official Receiver is preclud- 
ed from bringing those properties under 
attachment for sale on the TEA that 
the father’s power of sale of the sons’ 
chames ero ie or Somocallty 
tain Wil eg or immo 
came to an end the moment the property 
was attached in execution of the decree 
obtained by. the pa respondent, The 
lower Court held that there is no dis- 
pute Teparding the tect that the 4th 
ent had obtained an order of at= 
tachment prior to the adjudication of 
the father and therefore “the share of 
the sons can no longer be dealt with 
by the Official Receiver” and in that 
view the petition. It is that 
order that came up before our learned 
brother. A. D. V. Heddy, J. in appeal and 
he chose to refer the civil miscellaneous 
appeal to the Division Bench, 


% dt would appear from the 
order of reference that the decision in 
AIR 1965 Andh Pra 52 was not route 
to the notice of the Division Bench, with 
the result that the Division Bench did 
mot consider the correctness of the view 
expressed by the learned single Judge. 


8 The two relevant sections, 
which have a bearing on the questions 
involved, are Sections 4 and 28-A of 
the Provincial Insolvency Act. The 


mana o poris of these sections are in 


Section 4: Paea, to the provisions 
of this Act. the Court shall have full 
power to decide, a questions whether 
of title or priority, or of. any nature 
whatsoever and whether involving 
matters of law or of fact, which may 
arise in any case of insolvency coming 
within the cognizance of the Court, or 
which the Court may deem it expedient 
or necessary to decide for the purpose 
of doing complete justice or making a 
complete distribution of property in 
any such case”. 


“Section 28-As The property of the 
fnsolvent shall comprise and shall 
always be deemed to have comprised 
also the capacity to exercise and to take 
proceedings for exercising all such 
powers in or over or in respect of pro- 
perty as might have been exercised by 
the insolvent for his own benefit at the 
commencement of his insolvency or be- 
fore his coset 

8% We first consider the 
scope of Section” 28-A. This provision 
was inserted by the Provincial Insolv- 
ency (Amendment) Act. 1948 (XXV of 
1948). The necessity for inserting this 
provision arose as a result of the con- 

flictins opinion expressed by the various 


Courts as to whether, in the case 
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of adjudication under the Provincial In- 
solvency Act, the power of the father to 
sell his sons’ shares in the joint family 
estate to meet his own legitimate debts 
devolves upon the Official Receiver as 
it does under the Presidency Towns 
Insolvency Act, The effect of adjudica- 
tion is that the whole of the pro- 
perty of the insolvent vests in 
Court or in a Receiver and shall 
become divisible among the creditors in 
the manner provided in the Act, the 
underlying principle being that, when 
once a person is adjudicated as insol- 
vent, the creditors enforcing their rights 
against him must come to the insolvency 
Court seeking remedies against him. 
Under Section 28-A. it is not only the 
share of the father in a Hindu Joint 
family that is vested in the Official Re- 
ceiver, but alse the power of the father 
to dispose of the sons’ shares; In other 
words, the right or the power which the 
father had to sell or otherwise alienate 
the sons’ shares comes to an end, as 
the “property of the insolvent com- 
prises that power also and is vested in 
the Official Receiver, - 
10. The sole question īn this 
case is, when the father’s power of dis- 
posal of the sons’ shares in the joint 
family properties is lost or extinguished 
by reason of a decree-holder attaching 
the shares of the sons prior to the ad- 
judication of the father. whether the 
Official Receiver, in whom the property 
of the insolvent father, which comprises 
also the power of the father in or over 
the property of the undivided sons. vests, 
would acquire any better rights in the 
matter of disposal of properties 
under attachment prior to adjudication. 


11. It is not disputed by Mr. 
Ramanujachari that the attachment of 
the sons’ shares prior to the adjudication 
of the father denudes him of the power 
to alienate or otherwise dispose of the 
sons’ shares in discharging antecedent 
debts which have not suffered from the 
vice of illegality or immorality, What 
Mr, Ramanujachari contends in this 
Court is that, notwithstanding the fact 
that the father’s power of disposal is 
lost on account of the attachment, the 
general body of creditors are not pre- 
cluded or debarred from seeking relief 
under Section 4 for a declaration that 
the sons’ shares are also to be made 
liable for the discharge of the father’s 


debts. 
12. This necessarily takes us to 
the scope of Section 4 of the Act, It is 


true that the insolvency Court has full 
power to decide all questions arising in 
insolvency — whether they relate to 
title or whether they involve matters 
of law or fact or such matters which the 
Court may deem it expedient or neces- 
sary to decide for the purpose of doing 
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complete justice or making a complete 
distribution of the property. According 
to Mr, Ramanuijachari, the sons’ shares, 
notwithstanding the attachment prior to 
the adjudication of the father, should 
be made available to the general body 
of creditors for making a complete dis- 
tribution or doing justice to all the 
creditors including the 4th respondent 
who had obtained a decree and subject- 
ed the sons’ shares to attachment and 
the general body of creditors should not 
be made to suffer by reason of one of 
the creditors haying filed a suit before 
adjudication and obtained a decree and 
fot the properties attached. The learned 
Counsel sought to illustrate his point by 
Stating that if there was no adjudica~ 
tion at all, the other creditors also could 
have obtained decrees and asked for 
rateable distribution and the fact that 
the insolvency proceedings intervened 
after one of the creditors had obtained 
a decree and got the property attached 
should not make any difference in so 
far as the rights of the general body of 
the creditors are concerned. The fact 
that the insolvency proceedings have in- 
tervened makes the difference be- 
tween a creditor who obtained a decree 
and got the property attached prior to 
adjudication and a creditor who failed to 
obtain a decree in time and waited till 
the adjudication was over. The provis 
sions of the Insolvency Act have overa 
riding effect and the rights of the 
creditor, who obtained a decree and got 
the property attached prior to adjudica- 
tion and the creditors who seek to prove 
their debts after adjudication, have to 
be detérmined having regard to the 
provisions of the Provincial Insolvency 
Act, The rights of a decree-holder cre« 
ditor who obtained a decree and got the 
sons’ shares attached prior to the ad- 
judication of the father have been stated 
in a number of decisions of the Madras 
High Court and this Court, some of 
which may now be noticed. 


13. A Division Bench of the Mad- 
ras High Court_consisting of Mr. Justice 
Ramesam and Mr, Justice Devadoss in 
Adusumelli Gopalakrishnayya v. Peyyeth 
Gopalan, ILR 51 Mad 342 = (AIR 1928 
Mad 479(1)) held that although. on the 
insolvency of the father of a joint Hindu 
family. the power of the father to sell 
the sons’ share in the family property 
passes to the Official Receiver in insolv- 
ency yet if the sons’ share was attached 
by a creditor, the Official Receiver has 
no power to sell the share after attach- 
ment but the attaching creditor is en~ 
titled to proceed with the execution by 
selling the sons’ share. The same prin- 
ciple was again stated by another Divi- 
vision Bench of the same court consist- 
ing of Chief Justice Beasley and Mr. 
Justice Bardswell in the Official Recei- 
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ver Coimbatore ve Arona Chet- 
tiar, 66 Mad LJ 4 (AIR 1934 Mad 
217), According “he learned Judges, 
on the adjudication of the father in a 
joint Hindu family, the shares of the 
sons do not vest in the Official Receiver} 
what vests in the Official Receiver with 
respect to these shares is only the 
father’s power of disposal and _ where, 
however, the entire joint family pro- 
perty belonging to the judgment-debtor 
and his sons had been attached by the 
creditor before the petition for adjudi- 
caon of the father. the father’s power 

f sale is destroyed by the attachment 
a is no longer available to the Offi- 
cial Receiver, and he has no power to 
geal with the sons shares or, if they 
have been sold. to appropriate the sale 
proceeds representing those shares. The 
learned Judges were also of the view 
that it is immaterial whether the sons 
were not parties to the suit by the credi- 
tor or if the property attached was 
merely described as the property of the 
Judgment-debtor and no specific refer- 
ence was made to the shares of the sons. 
Venkata Subba Rao, J., in Paramswara- 


mma v. Venkata Ramayya, AIR 1936 


* Mad 698 dealing with the rights of an 


attaching creditor prior to the adjudica- 
tion of the father as insolvent mam 
upon Belavenkatesectharamna, a 
Receiver. Tanjore, AIR 1926 Mad 904 
(FB), observed that the adjudication of 
the father in a joint u family ere 
mot defeat the Gerda holdera right in 
respect of sons’ shares the joint 
family property where sons’ shares have 
been attached before father’s adjudica- 
tion, that the official receiver. in whom 
the father’s share vests after his ad- 
judication, sells not only his interests 
but also that of his sons and that the 
decree-holder is entitled to the proceeds 
of the sale and the fact that what was 
immovable property is converted into 
money makes no difference, 

14. A Division Bench of this 
consisting of Satyanarayana 
Raiu. J. (as he then was) and ea cae 
sekhara Sastry. J., in AIR 1965 Andh 
Pra 451 after referring to the aa lew 
on the topic, observed as follows :— 


“Under Section 28-A, Provincial In- 
solvency Act, the share, of the son of 
the insolvent in the joint family pro- 
perty does not vest in the Official Re- 
ceiver. t vests in the Official Re- 


- ceiver is only the father’s power to sell 


the sons’ share for discharging the 
father’s debts which are not illegal and 
immoral, 

XX 

when the father’s power itself is lost ty 
the filing of the suit for partition by 
the son, the Official Receiver’s power 
also ceases. So that. if a suit for parti- 
tion is filed by the son before the Offi- 
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exercised the father’s 
power to sell the son’s share, the Official 
Receiver cannot thereafter exercise the 
father’s power and sell the sons’ share”, 


15. So. the Ime of authority is 
that the father’s power to sell the sons’ 
share for his personal debts ceases when 
once his son’s share is attached by the 
creditor either for antecedent debts not 
tainted by. illegality or immorality or 
the son’s debts or both and that being 
the case, the Official Receiver, whose 
powers are only co-extensive with that 
of the father under Section 28-A, will 
have no more powers than the father to 
deal, with the son’s share for distribut- 
ing it among the creditors. In other 
words, if the fathers power stood ex- 
tinguished by reason of attachment 
prior to the adjudication, the Official 
Receiver, by reason of the adjudication 
of the father, will get no better or higher, 
rights than the father. 


16. It is true that Mr. Justice 
Venkatesam has struck a_ different note 
in AIR 1965 Andh Pra 52 but we are 
uoni to agree with the learned Judge 
that, by the order of adjudication made 
after attachment before sale. the property 
vests in the Official Receiver for the 
benefit of the general body of ereditors 
and that the attaching creditor is not 
entitled to obtain satisfaction of his de~ 
cree by sale of the attached property. 
With great respect to the learned Judge, 
We must say t decision runs 
counter to the law as leid down by a 
long catena of decisions, We may also 
in this connection refer to a recent deci- 
sion of this crear hemi oy om Kane 
ed brother, Parthasara 

No, 68 of 1967, Dj- 33070" (Andh 
Pia) The learned Judge, after referring 
to several decisions on this topic, con- 
eluded that, if there is an attachment 
of the interest of the sons. the Official 
Receiver’s power lapses and the power 
of disposal vested in the Official Receiver 
can, if at all be exercised only before 

t is subjected to the attachment at the 
uence of the creditor. Jf there was 
mo attachment of the sons’ shares prior 
to the adjudication of the father as an 
insolvent, then ce y the general 
body of creditors would be entitled to 
file petitions under Section 4 impleading 
the sons also as parties and the Court 

have necessarily to go into the 
question whether the sons’ shares will 
also be liable. The attachment of the 
sons’ shares in the joint family proper- 
ties. prior to the adjudication of the 
father as an insolvent, makes all the 
difference in so far as the power of the 
Official Receiver oo a the sons’ shares 
is concerned, for all that is vested in 
the Offcial Receiver is only the father’s 
power to sell the sons’ shares for dis- 


cial Receiver 
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charging the father’s debts, which are 
not illegal or immoral. but not the 


shares of the sons of the insolvent in 
the joint family properties, and that 
power is lost yaen once the sons’ share 
is attached prior to the adjudication of 
the father, 

17. We. therefore, find no merits 
in this Civil Miscellaneous Appeal and 
accordingly dismiss it min or 

p 
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{V 60 C 36) 


RAMACHANDRA RAO, J, 

G. Abdul Shukur, Petitioner v. The 
Vole of India (Govt, of India), Respond- 
en 

Civil Revn. No, 1277 of 1971, Dj- 
14-4-1972 against order of Dist, Ju 
Anantpur, D/- 22-6-1970. 


ar pu (A) Limitation Act 
(1963). S. 5 — Delay in filing appeal is 
not wilful niet a wrong remedy is re- 
sorted to on miStaken advice of Counsel 
and bi 7 condoned, (Para 12) 


Note: (B) Limitation Act 
a S 5 — Petitioner bona fide pro- 
secuting litigation — Mistaken advice of 
Counsel — Resorted to wrong tmely -= 
Facts prove delay not wilful — See. 5 
applicable, ` (Paras 12 & 


K. Venkataramaiah, for Petitioner; A. 
Raghuveer, for Respo t, 


ORDER:— This application is fo 
revise the onal of the learned District 
Judge, Ananta rejecting the applica- 
tion PT A. 109/69 f filed under Sections 5 & 
14 of the Limitation Act. for condoning 
the delay in fling h the appeal against the 


gorami e oa Decree of the District 
Munsif, Gooty, dismissing the sult O, S. 
10 of 1966, 


2. The suit Ọ, S. 10 of 1966 was 
filed, in forma pauperis, for recovery of 
a sum at Rs, 1,948/- being area of 
salary due to the petitioner from the de- 
fendant, the Union of India, represented 

by the General Manager, Southern 
way, from 21-11-1056 to 18-2-1981. It 
appears that the petitioner, employed by 
the defendant Railway, was suspended on 
24-11-1956 and ‘was re-instated by order 
dated 14-2-1961 and he rejoined duty on 
18-2-1961. During the period of euman 
sion, he was paid half the 
half the allowances, As he was not paid 
e remaining half of the salary and 
allowances, after reinstatement, he filed 
. S, 165 of 1957 on the file of 
Munsif, Gooty for recovery 
of the arrears, The said suit was dis- 
missed and the dismissal was 


LP/LP/G464/72/SVM/BNP. 
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on appeal and second appeal on the 
ground that a notice under Section 80 
Civil P. C. was not given. The petitioner 
then issued a notice under Section 80, 
Civil P, C. and filed the suit O. S. 10 of 
1966 for recovery of the arrears of ‘salary. 
In the suit, fe a defendant n Realway, gai 
tended, inter alia, that the Civil Court 
has no jurisdiction to entertain the sui suit, 
by virtue of Section 22 of Payment o 
Wages Act, An issue was 
regard to the question of raned ma 
The learned District Munsif discussed the 
question of jurisdiction in paragraph E 
of his judgment and overruled the ob- 
fection of the defendant railway and held 
ue Civil Court bas jurisdiction to en- 
the suit. He however dismissed 
the suit on the ground of limitation, This 
mn of the suit was on 31st August 


3 Instead of filing a regular ap- 
peal, against the judgment and decree of 
the District, Munsif, Gooty dismissing the 
S, 10 of 1966, the petitioner filed 
an application, before the Authority 
under the Payment of Wages Act, Guntur 
tt Guntur. under Section 15 of the 

ryment of Wages Act. By an order 
Fay 15-11-1968, he Authority under the 
Payment of Wages Act rejected the peti- 
tion on the ground that suffi 
was not shown for the delay in filing 
epnlication, The petitioner thereafter 
ed the appeal on 23-1-1969 in the Court 
a the District Judge, Anantpur, against 
the Sal GE the cuit O. S No E 
1968 b; me District Munsif, Gooty. Alon 
with appeal an application I. A. No 
109 of 1969, under Sections 5 and 14 of 
the Limitation Act, for _ condoning the 
delay in filing the appeal, was filed by 
the petitioner, In support, of the peti« 
tion, er condoning delay, me peti= 
tioner stated that the judgment in O, S. 
10 of t was delivered on 31-8-1966, 
that the application for printed copies of 
judgment was made on 6-9-1966, the 


printed copies of the judgment were 
made ready on 550-1967 ae delivered 
to his advocate on 27-9-1967. But by 


under Section 15 of the Payment ‘Of 
Wages Act, was pending and that peti- 
tion was dismissed on 15-11-1968, and 


m order thereon was eed on 22-12- - 
968 and 


the order was communicated 
= him only “recently”. He therefore 
stated that he was bona fide pursuing 
irc under the legal advice of 
his counsel. in a wrong Court and that 
the delay in filing the appeal is neither 
intentional nor wanton and that, there- 
fore, the delay should be condoned end 
the appeal taken on file, 

4, To this petition. a counter was 
filed by the Railways stating that the 
mistaken advice of the advocate concern< 
ed is not a sufficient cause within the 


ay 
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eaning of Section 5 of the Limitation 
‘Act and that bes advie given was, pot 
b fide or after due care 
nd therefore the delay should not be 


n condoned. 


5 The petitioner examined him- 
self as P. W, 1. He stated that the order 
of the dismissal of his petition, filed be- 
fore the Authority under the Payment of 
Wages Act, wai Roh on him on 22nd 
December, 8 that Ex, A-1 is that 
order, and a 22-12-1968 there, va 
some delay in getting the recor 
mT | that he filed the appeal 


ey eke oua. M., 
appeal as the p 
va pending in the Labour Court. 
oss-examination he stated that he was` 
informed ‘by his advocate that the print- 
ed copies of the judement and decree 
were received, filed the petition 
P. 1/67 on the ice of his advocate 
arg that his advocate was one Kallu Rao, 
and that he did not propose to examine 
him as his witness. 


6. The lower Court held that in 
the suit O. S. 10 of 1966, the issue raising 
the plea = want of jurisdiction was nega- 
tived and there were no pavene aia 
servations made by the Trial Co 
considering the question of peleta 
lity of the suit by virtue of Section 22 
of the romat r Werc Ag and o 

is filing the on, under the said 
after the suit was dismissed, would only 
indicate that he instituted the said pro~- 
eeedings in aspec way with the 
intention of filing the appeal only. if he 
Wa, unsucc in getting the relief in 
the said petition, that it cannot be said 
that he acted bona fide or with due dili- 
pence, that the requirements of Sec, 14 
f the Limitation Act were not satisfied, 
Sa even after the of the peti- 
tion M. P. 1 of 1967 on 15-11-1968 fare 
was more than two months’ delayin filing 
the appeal. tbat 


and that the pae between 43 111908 
md 23-1-1969 remained unexninined, 
this view the lower Court dismissed a 
application for condonation of delay with 
costs, 

7e In this revision it is contended 
by Sri K. Venkatramaiah, kemod. coun= 
sel for the petitioner that the facts dis- 
close that the 


that the gey m filing the appeal was 
occasioned y on account of the mis< 
pn Ri given by the counsel ang 
e delay in filing the appeal 
been sufficiently explained R 


8 Sri Raghuvir, learned counsel 
for the reilways contended that there is 
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15 months’ delay in filing the appeal that 
the appeal was not filed immediately 
after "dismissal of the petition filed under 
Section 15 of the Payment of Wages Act, 
that there is still a delay of 60 days to 
be explained and that the wrong advice 
given by his legal adviser at ot be a 
ground for condoning the delay. 


9. On considering the entire facts 
and circumstances I think the peti- 
tioner has sufficiently explained the delay 
in filing the appeal. Several facts, that 
have emerged. Pearly establish that the 
petitioner has been bona fide prosecuting 
the litigation, He filed O. S. 165 5 of 1957 
on the file of the District Munsif, Gooty 
for the same relief. But unfortunately 
it went against the petitioner, on the 
technical grounds that a notice under 
Section 80, cor P. C. was not given. 
The institution of the said suit. without 
giving a notice under Section 80. Civil 
P, C. must have been due to the negli- 
gence of the lawyer conce ‘om Even 
after dismissal of the suit O, S. 10 of 
1966, the counsel appearing for the peti- 
tioner, of advising the petitioner 
to file a regular appeal. wrongly advis- 

ed him to take proceedings under Sec- 

tion 15 of the Payment of Wages: Act, 
end that application ended in rejection 
on pt ground of delay. 


0. This order of dismissal was 
sists on 15-11-1968 oe the Authority 
under the Payment of Wages Act, The 
lower Court observed that there is noth 
fing on record to show that this order 

was served on the petitioner only on 
iy a ined But this observation is clear- 
e. Ex, A-1, copy of the order 

in M 1 of 1967, on the file of the 
iD brii under the Payment of Wages 
ct, contains the initials of the peti- 
tioner who went into the Box and stated 
that this order was served on him on 
22nd eras: 1968, He has not been 
d by the other side. There- 
fore, the statement of the petitioner 
coupled with the dated endorsement of 
the petitioner on the order Ex, A-1 esta- 
blishes that the copy of the order in 
M. P. 1 of 1967 must have been receiv- 
ed by him only on 22nd December, 1968. 


and the 


petitioner on = September. 1967. By 

the petitioner had already filed 
the anplication under Section 15 of Pay-« 
ment 2 Wages Act, was done on 
advice given by his advocate 
and thi petition was dismissed on 15-11- 
1968 and. he copy of the order was serv- 
ed on the petitioner on 22-12-1988. There- 
fore the petitioner has sufficiently ex- 
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plained the delay in not filing the ap- 
peal till 22-12-1968, 

12. It is submitted by Sri 
Raghuvir, that the wrong advice given 
by his advocate. cannot be a sufficient 
ground for condoning the delay. But I 
am unable to agree with this submission. 
But for the advice given by the lawyer, 
as petitioner youd not have reso 

o the wrong remedy and he would have 
fleg the appeal in time and the delay 
would not neve occurred. With regard 

to the delay in filing the appeal between 
22-12-1968 nag 281-1060, the petitioner 
stated as P, W, 1 that after 22-12-1968 
there was some delay in getting the re- 
cords and that he filed the appeal im- 
mediately after the records were Te- 
ceived. There is no reason to disbelieve 
the version of the petitioner. There is 
also no cross-examination on this aspect. 
For all the foregoing reasons, I am satis- 
fied that the petitioner has sufficiently 
explained the delay in filing the appeal, 
that he was bona fide prosecuting the 
litigation and that the delay was not 
wilful and therefore, the delay is to be 
condoned, 

13. No doubt the provisions of 
Section 14 of the Limitation Act are not 
attracted, but the provisions of Section 5 
of the Limitation Act will apply ta the 
present case, 

14. For the foregoing reasons this 
revision petition is allowed and the ap- 
plication I. A. 109 of 1969 is allowed and 
the delay in filing the appeal is condon- 
ed. The petitioner will have his costs 
here and in the Court below. 

Petition allowed, 





AIR 1973 ANDHRA PRADESH 120 
(V 60 C 37) 
M. KRISHNA RAO AND 
A. V, KRISHNA RAO, JJ. 
Chargulla a Rao, Appellant v, 
Patel Engineering Co, Ltd.. Respondent. 
Letters Patent Appeal No. 96 of 
1971, D/- 10-3-1972 against judgment of 
Parthasarathi, J, in Ap No, 484 of 


1968, D/- 26-9-1970. 

: A) Andhra Pradesh 
(Andhra Area) Canals and Publie Ferries 
Act (2 of 1890), Ss. 6 and 9 — Toll is a 
local tax, i. e.„ revenue due to the local 
authority by compulsion. : 

Brief Note:— (A) It is not a fare for 
conveying goods, animals or passengers 
across the channel. Hence. the fact that 
a person conveys his men in his own 
boats does not absolve him from pay- 
ment of toll if he is not one among the 
exempted classes of persons and if the 
conveyance be within the notified limits, 
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“Passenger” does not mean passenger for 
hire. The lessee’s right to collect toll 
is in the nature of 2n infringe- 
ment of which fs actionable. Appeal 
No, 484 of 1968, De 26-9-1970 (Andh. 
Pra. ae (Paras 8 12, 13 & 15) 
ote:—= (B) Andhra Pradesh 
(Andhra Area) Canals and Public Ferries 
Act (2 of 1880), Ss, 8 and 9 to 18 — When 
S. notification is promulgated, conse- 
quences under Ss, d to 18 follow. 

Brief Note-— (B) All the previous 
ferry rights within limits notified cease 
and unauthorised conveyance of goods 
etc. by vessels across the channel with- 
in such limits gets prohibited while the 
notification is in force, Appeal No, 484 
of 1968, D/- 26-9-1970 (Andh Pra). Re- 
versed, 

Indeg Note:-- (C) Andhra Pradesh 
(Andhra Area) Canals and Public Ferries 
Act (2 of 1890), S. 8 — “Limits of ferrv”. 

_ Brief Note:— (C) The lessee may ply 
his vessels from as many places as he 
likes between the notified limits not 
confining himself from the place he pre- 
sently operates. Appeal No. 484 of 1968, 
D/- 26-9-1970 (Andh Pra), Reversed. 

(Para 12) 

Index Note-— (D) Andhra Pradesh 
(Andhra Area) Canals and Public Ferries 
Act (2 of 1890). S. 9—Fact that previous 
lessee did not collect the toll from a parti- 
cular class of persons will not bind the 
subsequent lessee, (Para 14) 

N., Bapiraju and A. Rangacharyulu, 
for Appellant; A, Seetharami Reddi, for 
Respondent. 

M. KRISHNA RAO, J.:— This a 
peal is filed by the paintiff under Cl. ais 
of the Letters Patent, 

2. The plaintiff filed the suit O. S. 
No. 2 of 1964 in the Court of the Agent 

the Government, Government of 


to 
Andhra Pradesh, Khammam for an ac- 


count of the damages sustained by the 
plaintiff till the date of suit and also 
subsequent damages till the end of his 
lease period and for other ancillary re- 
liefs. The plaint allegations are as 
follows: The plaintiff a resident of 
adrachalam was the highest bidder at 
an auction held on 4-3-1964 with respect 
to the ore Pe public ferry rights 
for a sum of Rs, 29,200/-, An agreement 
was entered into | ie the plainti 
and the Panchayat Samithi laying down 
the conditions under which the plaintiff 
has to run the ferry. Under the said 
agreement the plaintiff claims an exclu- 
sive right to run a ferry and collect tolls 
within the ts prescribed in the noti- 
fication. The defendant is an Engineer- 
ing Contractor who undertook to lay a 
bridge across the river Godawari at the 
place where the plaintiff's ferry is locat- 
ed. The defendant is bound to use the 
plaintiffs vessels and pay him the toll 


(Paras 8 and 12) . 


w 
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charges for conveying his men and mate- 

rial eens the river within the ferry 
limits, In spite of a notice of demand, 
the defendant failed to pay the sal 

. charges. The action of the defendant in 
employing his own vessels for convey- 
ing the workers and material constitutes 
an infringement and disturbance of the 
plaintiff's exclusive right and hence the 
plaintiff is entitled to recover es 
for the loss sustained by him, 

3. The defendant contested the 
suit stating that he had already started 
his work even during the period of the 
previous ferry contractor, that there was 
no such objection or claim by the pre- 
vious ferry contractor and that as he 
did not use the boats belonging to the 
plaintiff, he is not liable to pay the ferry 

or toll charges. He constructed a tem- 
porary bridge for the use of V. I, Ps. 
an 
tiff has no cause of action against the 
defendant under law and hence the suit 
is liable to be dismissed. The trial 
Court dismissed the suit holding that the 
plaintifs exclusive right exists only at 
a single spot where his ferry starts, that 
¿he has no exclusive right within the 
“limits prescribed in the notification and 
that the limits prescribed in the noti- 
fication are not valid in law. Agsrieved 
by this judgment of the trial Court the 
plaintiff filed an appeal (A. S, No, 484 of 
1968) in this Court. Parthasarathi. J. 
~ who heard the appeal confirmed the 
judgment of the trial Court holding that 
the plaintiff does not possess any exclu- 
sive right for the entire area which was 
notified and that there was no infringe- 
ment of plaintiff's rights, as the defen- 
dant did not carry or convey passengers 
for hire or remuneration and that as the 
defendant carried his own men in his 


the present appeal 
under Clause 15 of the Letters Patent. 


._. 4 The main point for considera- 
tion in this appeal is whether the plain- 
tiff has not an exclusive right within the 
area notified and whether such a right 
is infringed by the action of the de- 
fendant, 


5. In order to appreciate the 
point of controversy, it is necessary to 
refer to the relevant provisions of the 
Act and the terms of the agreement, The 

„Madras (Andhra Pradesh) Canals and 
Public Ferries Act (II of 1890) was en- 
. acted to make provision for the establish- 
ment of and public ferries in the 
State and for the management thereof. 
Under Section 3 the word “Ferry” is 
defined as a place at which goods, ani- 
mals of passengers are conveyed across 
a channel by means of vessels, “Chan- 
nel” includes any waterway. whether 


the same was abolished. The plain- 
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natural or artificial. “Public ferry” is 
defined as a ferry declared to be sub- 
ject to the provisions of Sections 9 to 18 
of the Act. ves using a_ canal 
shall be either licensed or registered 
subject to certain exemptions made by 
the Government. Section 6 prevides that 
Government may from time to time fix 
rates of fees payable for the licensing 
or registration of vessels and establish 
stations of which tolls shall be levied on 
vessels passing along a canal or on pas- 
sengers, vehices, ani or goods land- 
ed therefrom and fix the rates of such 
tolls and also fix fees for the use of 
publie landing places wharves etc. 
Power is conferred under Section 7 on 
certain authorised officials to suspend or 
cancel licenses and to take steps to re- 
move obstruction to navigation in con- 
travention of the Act. Section 7-A con- 
fers power on the Government to apply 
certain rules even in the case of private 
ferries so as to secure the safety of pas- 
sengers. Under Section 8 the Govern- 
ment is empowered to issue a notifica- 
tion constituting a public ferry, that is 
to say declaring that any ferry is sub- 
ject to the provisions of Sections 9 to 
18 of the Act from a date to be named 
in the notification and power is also 
given to the Government to define the 
limits of such ferry, The consequences 
of the promulgation of such a notifica- 
tion under Section 8 are laid down in 
Section 9, viz., on and from such date 
of notification all previous rights of 
ferry within the limits of notification 
shall cease and determine and “it shall 
be unlawful for any person not duly 
authorised to convey goods, animals or 
passengers by means of vessels across a 
channel within such limits while such 
notification is in force.” Whenever pre 
existing ferry rights are extinguished, 
compensation is payable to the owners 
in accordance with any law relating to 
acquisition of land for any public pur- 
poses, Under Section 10 the Government 
may (a) provide for the management of 
any Public Ferry, or (b) authorise any 
person to convey passengers, y 
vehicles or goods across a channel by 
means of vessels at any public ferry or 
(c) as the management of any public 
ferry to a local board or municipal coun- 
cil, In cases under sub-cls. (a) 
and (b) the State Government may levy 
tolls at such rates as they may fix on 
passengers, ani vehicles and goods 
conveyed across the ferry. Where under 
Clause (c) the management of a public 
ferry is assigned to a local board or 
municipal council, the local authority may 
levy tolls upon passengers, animals, vehi~ 
eles and goods conveyed across the ferry 
at such rates as it may. subiect to the 
control of the Government. fix. All 


moneys received by the local authority 
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from the tolls ved by it, shall form 


d ior a public 
view at each side of the ferry. Under 
Section 11 the Government may by 
special order assign to a local authority 
the management of any . Under 
Section 12 the State Government or the 
Managing authority shall appoint pera 
- sons to collect tolls or fees payable under 
the Act. The collection of such tolls or 
fees be leased out under such condi 
as the Government may prescribe. In 
such a case the lessee and his agents and 
servants shall be deemed to be persons 
appointed by the authority to collect the 
tolls. Section 13 lays down the pros 
cedure in case of non-payment of toll 
on demand. In case any tolls, fees other 
than licence-fees or penalties payable 
under this Act are not paid on demand 
by a person duly appointed or empower~ 
ed to collect or impose the same su 
person may seize any vessel, goods, vehi-« 
cles or animals in respect, of which such 
toll, fee or penalty is payable or any- 
thing in the possession of a passenger or 
person who is liable to such toll, fee 
or | ty and any person empowered 
by the Government or the Managing 
amoniy in half may sell the 
same in public auction if the amount is 
unpaid. Section 16 confers power on the 
Government to make rules for the pur- 
pose of the Act, j 


6 We will ow refer to the notia 
fication and the terms of the agreement 
in favour of the plaintiff. The notifica- 
tion was issued under Section 8 of the 
Act in the Fort St. George Gazette dated 
25-9-1923 when the Andhra area was 

part of the erstwhile composite State 
of Madras, It declares that five ferries 
mentioned therein shall be subject to the 
provisions of the Act. We are concern< 
ed with item 3 noted as — “Bhadrachalam 
Bhadrachalam Eastern — Along 
side Godavary Ferry; 

‘the Godavari bank commencing 
from Maddula Vasu to Pokalavari Vasu 
upto a distance of 25,000 links or 5,506 
yards 8 miles 1 furlong). Western Bank 

— H, E, H. Nizam’s Dominio: 


ns,” 
The conditions of the agreement (Ex. A-3) 
under which the ferry rights were auc- 
tioned in favour of the plaintiff are as 
follows: Condition 9 states that ‘no fees 
shall be O A from the tribal villa- 
gers at the ferries Nos, 3 to 6 of the 
notification,’ Rule 5 says that 

“no toll shall be demanded In the 
following cases :— 

(a) Government mails, stores and Tea 
mittences ahd all animals and vehicles 
employed in the same. 

(b) All Government Officials (includ- 
ing troops and their families) travelling 
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on duty and bearing passes signed by the 
head of the office and also in case of 
police officers, prisoners and property in 
their custody, 

(c) All parties employed by Gov- 
ernment servants to carry official reports 
and records when so carrying such re 
PON wee £ local boards and 

servants of lo ards an: 
Panchayat Samithi, Bice Parishad tra- 
velling on duty within their jurisdiction 
and bearing passes signed by the cons 
Oey umes ce, hal 

e) Stores e elonging to Pan- 
chavat Samithi, Children under 6 years 


(f) Such other persons as may from 
time to time be exempted by the Chief 
Executive Officer, Panchayat Samithi, 
Bhadrachalam 
The various other conditions provide for 
the manner in which the plaintiff has 
to maintain the ferry and the duties to 
be performed by him. At the end of 
the contract there is a schedule of ferry 
rates with respect to various categories 
Le men, animals, goods, etc., and the 
said rates have to be exhibited in vers 
macular by the side of the ferry, 


7. The relevant provisions of the 
Act and the agreement quoted supra may 
be summed up as follows: A ‘ferry’ is 
a place where goods, animals or passen- 
gers are conveyed across a channel by 
means of vessels, and a ‘public ferry’ is 
that which is declared to be subiect to 
the provisions of Sections 9 to 18 of the 
Act, The provisions of Sections § to 18 
of the Act are made applicable by virtue 
of a notification onder the Act defining 
the limits of the ferry. da respect of 
such a public ferry the State Govern- 
ment may make arrangements or running 
the same for fixing the rates, and collec= 
tion of the fees and tolls, The State 
Government may assign the management 
of the public ferry to any local autho~ 
rity in the present case Panchayat 
Samithi, On such assignment the local 


authority may levy tolls upon passengers ~ 


3 icles and goods conveyed 
ae the. rie at such rates at dt it may 
subject to the control of the Governa 

4 and all moneys received by the 
ba authority by way of tolis shall 
form part of its funds. power of 
management of the i toll which is assign- 
ed to the local authority may again be 
assigned by way of lease in public auca 
tion in favour of any person bidding at 
the auction. Such lessee s a pers 
son appointed and authorised to collect 
the tolls. He is invested with powers of 
seizure etc. of vessels belonging to un< 
authorised persons who convey passengers 
across the ferry. The Act confers rights 
and duties on such lessee and imposes 
penalties for breach of violation of the 
conditions of management, 


a 





a 


A 


. [nature of a monopoly, and its 


appellant contended that 


' that the defendant was carrying 
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8 The agreement lays down vari- 
ous conditions as to maintenances 
of the vessels and the precautions to be 
taken by the lessee in the management 
of the ferry, There is a stipulation that 
the lessee cannot collect the tolls from 
certain specified persons like Government 
servants. troops, mails, etc, It was fur- 
ther provided that no tolls shall be col- 
lected from hill-tribes. There is a fur- 
ther provision that tolls cannot be col- 
lected by the lessee from persons who 
obtain exemption from the Chief Execu- 
tive Officer of the Panchayat Samithi. 
It is, therefore, clear from the provisions 
of the Act that the lessee of the public 
ferry is empowered to collect the tolls 
which are payable to the Government, A 
toll is in the nature of a local tax. The 
service run by the plaintiff is not in the 
mature of a public passenger service, The 
lessee merely acts as the agent of the 
local authority for collecting the tolls 
which are a source of revenue for the 
local authority. In view of the fact that 
the legal incidence resulting from the 
lease of the public ferry are laid down 
in a self-contained Act and the terms of 
the agreement, it is mot necessary for 
us to go into the various English and 
Indian cases defining the nature of a 
ferry. It is now sufficiently established 
by authority that the person can sue for 
damages if there is an infringement of 
the ferry right. The said right is in the 


ment is actionable, 


9. The short question for con- 
sideration in this appeal is whether ther: 


was any infringement of the plaintifi’s 
right by the defendant-contractor, 


10. The learned counsel for the 
the entire ap- 
proach of the Courts below is erroneous 
in law. The learned counsel for the re- 
spondent raised four points for our con~ 
sideration, In the first place it is urged 
his men 
and material at a place outside the limits 
defined in the notification, This point 
was not at all pleaded in the trial Court, 
The only point that was argued was that 
the plaintiffs right to run the ferry was 
confined only to a spot at Bhadrachalam 
and that gh certain limits are pre- 


thoug! 
scribed in the notification. th 


i 


e plaintiff 


` has no right in the whole area other = 


1 


attention was invited 


the ferry place at Bhadra ur 
plan of the 
locality. The ferry is known as “the 
Bhadrachalam Godavari Ferry.” At the 
relevant spot, the river takes a curved 
course. In defining the ts in the 
notification it is stated that the eastern 
limit is Pokalavari Vasu and 5,500 yards 
along side the eastern bank upto Maddula 
Revu. While Pokalvari Vagu is on the 
eastern bank, Maddula Revu is on the 


to a 
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Western bank towards the South of Poka- 
lavari Vagu. It is, therefore, submitted 
that _limit is to be defined by a 
diagonal line from Pokalavari Vagu to 
Gummur on the western bank which is 
exactly opposite to Bhadrachalam and 
that if the limit is so drawn the defend- 
ant’s bridgeway is covered only in part 
and -not in its entirety. Apart from the 
fact that this question was never raised 
in the Courts below, we are not con 
vinced about the same, In fixing the 
limit the notification speaks of the limit 
of 5500 yards along side the river on the 
eastern side from Pokalavari Vagu. 
While mentioning the southern limits, as 
there was no landmark on the eastern 
bank, reference was made only to Maddula 
Revu which is on the western bank, The 
reasonable construction to be put up on 
this description is that the limit on the 
eastern bank is from Pokalavari Vasu 
on the northern side to a point opposite 
to Maddula Revu on the eastern side of 
the bank at a distance of 5500 yards. 
Similarly on the western bank the limit 
is 5500 yards starting from Maddula 
Revu on the south along side the western 
bank to a point opposite to Pokalvari 
Vagu. It follows. therefore, that the 
limits of the ferry lie between these two 
limits enclosing a length of 3 miles 1 
furlong. In this view of the matter, it 
is clear that the entire bridge work ac- 
ross the river undertaken by the defend- 
ant lies in the limit of 5500 yards, 


, 11. The second aspect raised on 

alf of the respondent is that the de- 
fendant was exempted from paying the 
ferry charges, This point also has not 
been raised in the Courts below. It is 
provided in the notification that such an 
exemption should be obtained from the 
Panchayat Samithi’s Chief Executive 
Officer for the simple reason that the 
revenue goes to the Panchayat Samithi. 
There is admittedly no such order of 
exemption obtained from the Executive 
Officer, But the respondent’s learned 
counsel relies upon Ex, B-2 a certificate 
issued by the Divisional Engineer, High- 
_ Bridge Division, Bhadrachalam, 
certifying that the site for the construc- 
tion of the bridge at Bhadrachalam_ was 
handed over to the contractor. It is 
argued that when the side was handed 
over to the defendant, there is an im- 
plied exemption that no tolls need be 
paid. We are unable to read_any such 
thing into the certificate, It merely 
authorises the defendant to enter upon 
the site and do certain work and noth- 
ing more, The Divisional Engineer is not 
& person who is authorised to grant any 
exemption of payment of tolls either 
under the Act or under the agreement. 
There is equally nothing in the contract 
executed by the defendant with the Gov- 
ernment for the construction of the 
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bridge. exempting the contractor from 
payment of local taxes. Reliance is next 
placed by the respondent on the provi- 
sions of Section 5 of the Act. ` But a 
perusal of this section shows that Gov- 
ernment has the power to exempt any 
vessel from getting pauned or taking 
a licence. Section 5 refers only to re- 
gistration of a vessel for using the canal, 
evidently for navigation purposes. It 
does not say anything about the levy of 
the tolls or exemption from payment of 
such levy. We do not, therefore accept 
this contention that the defendant is exs 
empted from payment of tolls. 


12. The third point which is rais- 
ed before us by the respondent’s learned 
counsel is that except at the Bhadra- 
chalam Revu the plaintiff had no exclu- 
sive right at any other point within the 

it specified in the notification, and the 
last point raised is that is defendant 
did not convey members of the pues 
for remuneration, but he carried his own 
men in his own boats across the river 
and that there was no infringement of 
the plaintiffs ferry rights, The last two 
points may be considered together and 
they relate to the main question to be 
decided. As we have already pointed 
out, the provisions of Section 8 empower 
the Government to define the territorial 
limits of the ferry. When once such 
limits are prescribed, the ferry becomes 
a public ferry and all the provisions of 
Sections 9 to 18 are attracted, The 
plaintiff as lessee became entitled to col- 
lect the tolls from all persons 
the river. The learned counsel for the 
respondent made a further submission 
that the limit of 3 miles 1 furlong is un- 
reasonable and that the ot should be 

confined only to the place where the 
plaintiff's boat starts. The question of 
reasonableness has not been raised in the 
trial Court and we are not inclined to 
permit this point at this stage. When 
the statute ‘authorises the Government 
to prescribe the limits of a ferry, it can- 
not be argued that the notification defin- 
ing the limits is ultra vires. By Presa 
cribing the limits the plaintiff is autho- 
rised to ply his boats at as many -places 
as he chooses between the limits, He 
has, therefore. exclusive monopoly to 
run his boats to convey passengers and 
goods across the river. It follows, there- 
fore, that no other person has a right 
to convey passengers across the river 
‘within these limits, The Act req 
that when a ferry is constituted as 
public ferry, no person, other than the 
authorised person. shall be entitled to 
convey passengers. e contention of 
the learned courisel for the respondent is 
that the respondent did ge convey pas- 
sengers. i.e, members of the public on 
hire and that he was conveying 
workmen in his own boats, We are not 
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inclined to take the narrow view that 
the word” “passenger” refers only to a 
passenger for hire, The word “passen- 
ger” includes any person who is convey- 
ed in th 
ed out that the nature of the levy is not 
akin to a passenger fare but a tax which 
is payable to the Government by every 
one who crosses the river. Under law 
the defendant is liable to pay the tolls to 
the Government when he crosses the 
river even in his own boats unless he 
gets an exemption from the local autho- 
rity. The defendant admittedly does not! 
come within the categories of persons 
who are exempted from the payment of 
tolls. So long as the liability to pay the 
tolls exists on the part of the defendant~ 
contractor, he cannot avoid payment of 
such tolls to the plain 
lector or a farmer of such due to the 
local authority. 


33. Another point raised on behalf 
of the respondent is that the plaintiff 
did not possess sufficient number of beats 
to convey the defendant’s workmen and 
his material, This question does not 
arise for consideration at this stage, The 


plaintiff no doubt stated that he was al w 


ways ready and willing to offer his ser- 
vices and that he was also bound to offer 
his services as per the terms of the agree~ 


was salle to pay the. aes “We, 
therefore, hold that the plaintiff has the 
exclusive right to collect tolls from any- 
one who crosses the river within the 
limits defined in the notification and 
every person, who fails to make such 
payment, is liable to the plaintiff to 
make good the loss, 


14, It was lastly urged by the 
respondents learned counsel that the 
work was already begun prior to the 
commencement of 


he vessel, We have already point-| -a 


a 


tiff who is a cole +. 


the plaintifi’s lease, q 


that the previous lessee never demand- s- 


ed the toll charges from the defendant 
and that the plaintiff is therefore, estop- 
ped from collecting the same. This con- 
tention was also not raised in the Courts 
below. If the pie oe lessee did not 
levy. the tolls, the tiff is certainly 
not bound by any aison on the part 


of the previous lessee, When the plain-]' 


took possession of his ferry, he im- 
mediately demanded the tolls from the 
defendant contractor. At that stage the ~ 
defendant should have obtained exemp- 
tion from the Chief Executive Officer of 
the Samithi, but no such exemption was 
obtained, 


15. The true legal position may 
be summed up as follows. For using the 
canal any person has to take a licence 
for his boats, For crossing TR ferry. 


~ 
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there is a liability to pay the toll tax 
unless the persons come within the ex- 
empted list, It is no answer to say that 
a person is crossing in his own boat, The 
Government’s right to levy the toll is 
~ assigned to the local authority viz. the 
Panchayat Samithi which in its turn as- 
signed the said right to the plaintiff for 
consideration. Hence the plaintiff is only 
collecting the tax due to the Govern- 
ment. If the plaintiff is running a pas- 
senger service then those who do not 
make use of the said service may not 
be liable to pay anything to the plain- 
tiff, But in the present case the levy 
is a compulsory. one and the defendant 
cannot escape payment by stating that 
he was carrying his own men. As the 
defendant had no exemption he is bound 
to pay the toll, As he failed to pay 
the same, there was an infringement of 
the plaintiff's right to collect the tolls. 


16. For all the above reasons, we 
disagree with the conclusions of the 
learned Judge. We, accordingly allow 
this appeal, There will be a preliminary 
decree in favour of the plaintiff for 
rendition of accounts for the determina- 
tion of the loss sustained by the plain- 

“tiff on account of the defendant during 
the entire period of the lease. The par- 
ties are directed to bear their respective 
costs in this appeal, | 

> { Appeal allowed. 


os aanne 
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MADHAVA REDDY, J. 


x Ravuri Bhadrayya and another. Ap- 
pellants v. Veluri Sivarama Sastri, Res- 
pondent. 


Second Appeals Nos. 435 and 436 of 
P, pi- t-17, naomi, decree of 
ub. J» Narasaraopet in Ap j 
No. 99 of 1967, $ oe 


Sania te Sule faa Act tr cn 
urt- ui aiuatiom Act (7 o 
e aeo) Section 51 — Al s 
gards valuation and jurisdiction ought 
to be taken in the written statement aid 
m any case in the trial court, They 
cannot ke allowed to be raised for the 
first time in second appeal — (X-Ref:— 
Civil P, C. (1998), Ss, 100-191), ( 
Para 3 
Index Note:— (B) Andhra Pradesh, 
Court-fees and Suits Valuation Act (7 of 
1956), Section 5 — Where court had 
. jurisdiction to entertain the suit, the 
mere fact that the proper court-fee has 
not been paid is not a ground for refus- 
ing to grant the relief to which the plain- 
tiff is entitled on the facts found by the 
court, (Para 4) 
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Ravurl Bhadrayya v. V. S. Sastri (M. Reddy J.) 


I questions as re- ` 
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T. H, B. Chalapati and A, Hanu- 
mantha Rao, for Appellants in both the 
Appeals; N. Rajeswara Rao, for Res- 
pondent in A S, No, 435 of 1971 and for 
Aa pondens No, 1 in A, S. No, 436 of 

71. 


JUDGMENT :— These two second 
appeals arise out of two suits filed by 
the plaintiff (Respondent in S. A. No, 435 
of 1971 and ist respondent in second 
appeal No, 436 of 1971) for recovery of 
possession. for eviction and recovery of 
damages for use and occupation. S, A. 
No. 435 of 1971 arises out of O. S, No, 33. 
of 1963 while S, A, No. 436 of 1971 arises 
out of O. S. No, 2 of 1961. It is the 
plaintiffs case in O. S. No, 2 of 1961 
that on 31-8-1953 the lst defendant was 
inducted into possession as a lessee on 
his executing a lease deed agreeing to 
pay Rs, 101/- per annum, Defendants 2 
and 3 are members of the joint family 
of the lst defendant. The 1st defen- 
dant having entered into possession as a 
lessee inducted defendants 4 and 5 into 
possession and also committed default in 
payment of rent. In. O. S. No. 33 of 
1963, it is the case of the plaintiff that 
items 1 and 2 of the plaint schedule 
properties were leased out to the father 
of defendants 1, 3, 4 and 5 on 17-12-1944 
and item No. 3 was leased out on 29-4- 
1946. These defendants inducted defen- 
dants 6 and 7 into possession, The 6th 
and 7th defendants in this suit are the 
4th and 5th defendant in the other suit. 


2. These two suits were resisted 


on various grounds which it is not neces- 


sary to reiterate here having regard to 
the only two points that were urged in 
these second appeals. The two points 
are (1) that the plaintiff. having valued 
the suits under Section 40 (1) of the 
Andhra Court-fees and Suits Valuation 
Act, the trial Court has no jurisdiction 
to go into the question of title; and (2) 
that if the suits are treated as one for 
recovery of possession from a trespasser, 
they should have been accordingly 
valued and if so valued, they would be 
beyond the pecuniary jurisdiction of the 
District Munsif’s Court, 


, 3. So far as the second conten- 
tion is concerned, that is based on a 
ground not taken in the written state- 
ment. The defendants never objected to 
the valuation of the suits and never con- 
tended that if the suits are valued as 
one for recovery of possession. the sub- 
ject-matter of each of the two suits 
would be more than Rs, 5,000/-. and 
consequently the District Munsif’s Court 
would have no pecuniary jurisdiction to 
try the suits. The defendants not hav- 
ing taken this objection in their writ- 
ten statement and not having pressed it 
in the trial court, they cannot be allow- 
ed to raise it for the first time in these 
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second appeals. AN questions as regards 
valuation and jurisdiction must be taken 
in the written statement and in any case 
in the trial court. Under sub-section (2) 
of Section 11, any defendant may plead 
that the subject-matter of the suit kas 
not been properly valued or that the 
fee paid is not sufficient and all ques- 
tions arising on such pleas are required 
to be heard and decided before the hear- 
ing of the suit. Under sub-section Ad 
of Section 11. a question relating to 
value for the purpose of determining 
the jurisdiction of the court shall be 
heard and decided before the nesting of 
the suit, If the defendants had raised 
this question in the trial court, that 
pei would have paaued end decided 

at question. upon such an enquiry 
the value of the subject-matter of the 
suit was found to be beyond the pecu= 
niary jurisdiction of the court. the plaint 
would have been returned for presenta- 
tion fp the proper Court. It may be 
that if such an objection was raised, 
on enquiry the court would have found 
that even if the suits were vaie as 
one for recovery of possession, the Court 
had pecuniary jurisdiction. In any case, 
it cannot be positively found that, the 
trial court had no pecuniary ieaie 
tion to entertain the suits relating to 
the present subject-matter. That in- 
wolves an enquiry into questions of fact 
end therefore cannot be allowed to be 
agitated for the first time in these second 
appeals, The second contention must, 
therefore, fail, 


4. Once it is held that the court 
had jurisdiction to entertain the suit, 
the mere fact that the proper court-fee 
has not been paid is not a ground for 
refusing to grant the relief to which the 
plaintiff is entitled on a oe facts found 
by the court below. T trial court 
has found that though the court-fee was 
paid as if the suits are between a land~ 
lord and tenant from the averments in 
the plaints it is clear that at least de= 
fendants 4 and 5 in O, S, No. 2 of 1961 
and defendants 6 & 7 in O, S. No. 33 of 
1963 are not the tenants of the plaintiff, 
They were inducted into possession of 
the plaint schedule property by me 
other defendants who, according to the 
plaintiff, are lessees, The defendants 
themselves denied that they were lessees 
or sub-lessees of the plaintiff and ha 
also set up occupancy rights. The court 
‘enquired into the question whether the 
defendants are entitled to recover pos 
session and whether the plea of the de=- 
fendants that they had acquired oc- 
cupancy rights was true or me and gave 


a finding in favour of the plein On 
the material placed ree the Court 
by both the parties, s of 


fact are piven and thee Shave not been 
challenged in these second appeals, The 


N. Raijyalakshmamma v. K. Rafamma 


A.L R, 


mere fact that the requisite court-fee 
was not paid, assuming that such court- 
fee was payable, the plaintiff is not dis- 

entitled to the relief, No judgment or 
decre of the lower court could be varied 
on this ground, 


the decree on the. ground that proper 
court-fee has not been paid. 


5 In the aforesaid view of the 
matter, both the appeals fail and are 
accordingly Se with costs. No 

©, ees 
HN E F Appeals dismissed. 
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Namburi Rajyalakshmamma, Apoa 

lant v. Kongara Rajamma and another, 
ndents, 

Second Appeal No. 684 of 1970, D/- 
23-9-1971, against decree of Principal 
Subordinate Judge. Vijayawada in Ap+« 
peal Suit No. 181 of 1964. 


Note:— (A) Transfer of Pro- 


In any case the defen-/~ 
dants have no locus standi to obiect tol _ 


Index 
perty Act (1882), Section 53 — In a suit! 


for declaring an impugned alienation as 
having been made to defraud the credi- 

tor. the p who was the only cre- 
for either at or before the alienation 
or even at the date of institution of the 
suit, meed not nec y sue in a res 


presentative cai fated ci as such a case is 
not contemplated either by S. 53 of 
Transfer of y Act or by O, 1 R, 8 

Civil P. C, — (K-Ref:— Civil Ca 
Order 1. Rule 8). (Paras 7, 14, 16) 
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pal. Aer parte R Russel in re But- 
1972-2 ATK 477 = 26 ER 688, 

Stileman v. Ashdowan 12,15 


K. Jagannadha Rao. for Appellant: 
C, Padmanabha Reddy, for Respondents. 


JUDGMENT :— The principal ques- 
tion that falls for consideration in this 
Second Appeal is whether the sole eredi- 
tor must necessarily file a suit in a re- 
resentative capacity and cannot main- 
tain a suit merely on his behalf for a 
declaration that the alienation made by 
the judgment-debtor was in fraud of 

the creditors. 


2, The lst defendant who is the 
appellant herein is the wife of the 2nd 
respondent. ‘The 2nd respondent is the 
fudgment-debtor against whom the 1st 
respondent herein had obtained a money 
decree on 3-8-1961 in O. S. No. 6 of 1961 
on the file of the District Munsif’s 
Court Nuzvid in execution of which he 
attached the gil in question in 
E. P. No, 194 of 1961. The ist defen- 
dant filed a cem petition E, A. No, 70 
of 1962 in E. P. No. 194 of 1981 on the 
file of the District Munsif’s Court, Nuz- 
vid claiming that the properties were 
alienated under a sale-deed dated 11-10- 
1960 in his favour. The € petition 
was allowed on 17-9-1962, The decree- 
holder. therefore, filed the present suit 
O. S. No. 186 of 1963 on the file of the Dis- 
trict Munsif's Court, Nuzvid (1) for set- 
. ting oe the order in the c peti- 
tion No. 70 of 1962 in’ E. P., 194 
of Pn obi ae (2) for declaring the plain= 
tiffs right to attach and sell the plaint- 
schedule properties for recovering the 
decree debt due to her by the 2nd de- 
fendant, The ist defendant resisted the ; 
suit among others on the ground that ? 
the suit ought to have been by the 
decree-holder in a representative capa- 
city to ensure for the benefit of general 
body of creditors as contemplated by 
Section 53 of the Transfer of Property 
Act. The defendant however in the 
written statement categorically stated 
that the alienation was not in fraud of 
the creditors and that there were no 
ereditors other than the plaintiff In 
other words, the plaintiff was the sole 
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creditor. Both the Courts below have 
decreed the suit holding that the alies 
nation was in fraud of ae creditors. 

is mot mneécessary for the pura 
pose of appeal to note that 
on an earlier occasion this matter had 
come up by way of second appeal No. 
558 of 1966 and was remanded to the 
lower appellate court for fresh arpoi 
suffice to note that both the courts be- 
low have now held that the alienation 
was in fraud of the creditors and acs 
cordingly decreed the suit. 

3. _ It is not open to the appellant 
in the Second Appeal to canvass the 
correctness of this concurrent finding of 
the Court below. So the main question 
that survives for consideration is whe- 
ther the suit ousht to have been filed 
in a representative capacity on behalf 
of the general body of creditors. 

4, It must be found as a fact, in 
view of the a sion of the Ist defen- 
dant appellant in the written statement, 
that neither on the date of the aliena- 
tion nor at any time thereafter there was 
any creditor other than the plaintiff- 
decree-holder. Even now the Ist defen 
dant-appellant is not in a position to as- 
there are any other creditors. 


well as subsequent thereto upto the date 
of institution and now upto the date of 
hearing of the second appeal, except the 
pe Te pondent there is no oma 

creditor. The plaintiff-appellant is 
sole creditor, 

5. Section 53 of the Transfer of 
Property Act enjoins that a suit institut- 
ed by a creditor to avoid a transfer on 
the ground that it has been made with 
intent to defeat or delay the creditors of 
the transferor, shall be instituted on be- 
half of or for the benefit of. all the 
creditors. The question whether the re- 
presentative suit contemplated by Sec- 
tion 53 of the Transfer of Property Act 
is designed to represent the creditors a 
the date of the alienation or the credi- 
tors subsequent to the date of the aliena- 
tion » may now be taken as conclud- 
ed by a decion of this Court in B. 
Chalamiah v. 


sim BET 


Att me 


PR ge representative oul ENEE, 
‘ed by Section 53, Transfer of Property 
Act. was made necessary for two rea- 
sons; firstly, that the debtor shall not 
be harassed by a multiplicity of suit, 
and secondly, that the assets a the 
debtor shall be made available to the 
general body of creditors,” 

6. Having regard to the above 
principles, their Lordships cautioned 
that the reasons given above for the 
representative suit may not lead to the 
necessary inference that the sole credi- 
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tor, cannot avail Section 53 of the Trans- 
fer of Property Act, and further observ- 
ed that there is no sufficient reason for 
distinguishing between a case where a 
transfer had a single creditor and a case 
where a transfer had several creditors. 
Earlier in Ayyamperumal Chettiar v. 
Palaniandi Chettiar, (1958) 2 Mad LJ 
-540 it was observed that a suit by an 
attaching creditor may. in certain cir- 
cumstances, be in essence a suit under 
Section 53 and even though it is by a 


single creditor it must be filed in a 
representative capacity. A Division 
Bench of the Patna High Court in Fakira 


Singh v. Maijho Singh, AIR 1917 Pat 
448 held that a suit under Section 53, 
even if filed by the sole creditor. must 
be brought in a representative capacity. 
It is not necessary for the purpose of 
this case to go into that question. In 
any event. as the Division Bench of this 
Court held in (1965) 1 Andh WR 23 = 
(AIR 1965 Andh Pra 68) that even in 
the case of a sole creditor. a suit must 
be filed in a representative capacity. I 
am bound by that decision, although 
that decision is based_on the Division 
Bench decision of the Patna High Court 
in AIR 1917 Pat 448, in which the ques- 
tion was whether the suit should be 
brought in a representative capacity 
even if a single creditor was sought to 
be defrauded. and not whether even if 
there is only one creditor, a representa- 
tive suit should be filed; while the 
question that.arose for consideration in 
the above referred case before the Divi- 
sion Bench was whether the suit must 
necessarily be filed in a representative 
capacity even though there was no other 
creditor either on the date of the alie- 
nation or on the date of the suit. 


T. Having regard to the wording 
of Section 53 of the T, P, Act and O, 1, 
R. 8, Civil P, C.. if a suit must be filed 
in a representative capacity for the bene- 
fit of the general body of creditors. the 
creditor instituting the suit must pro- 
fess to represent some existing creditors 
i.e., existing on the date of the suit, On 
the date of alienation there may have 
been only one creditor, but by the date 
of the suit other creditors may have 
come into existence on account of the 
borrowings of the judgment-debtor, The 
purpose and intent of Section 53 of the 
Transfer of Property Act. as laid down 
by the Division Bench in (1965) 1 Andh 
WR 23 = (AIR 1965 Andh Pra 68) is 
that the debtor and the alienor should 
mot be harassed with a number of suits 
in respect of the alienations made by 
the debtor and the same question may 
not be agitated and tried in different 
courts in different proceedings with 
consequent possibility of conflicting 
judgmehts being pronounced. In such a 
contingency the suit filed under S. 53 
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of the Transfer of Property Act must 
necessarily be a suit in a representative 
capacity representing not only the credi- 
tors existing on the date of the aliena- 
tion, but also all creditors existing on 
the date of the suit, But any such re- > 
presentative suit cannot obviously have 
reference to persons who are not in 
existence on the date of the suit. When 
there is a sole creditor, both on the date| - 
of the alienation and the date of the 
suit. such creditor is not in a position to 
file suit in a representative capacity, for 
the simple reason that there are no 
other creditors. In order that a person 
may file a suit under Section 53 of the 
T. P. Act in a representative capacity, 
there must be some other creditors whom 
that person could profess to represent. 
There cannot be any representative suit 


when the plaintiff is not in a position to] v 


represent any one else except himself; 
he cannot profess to represent when 
there are none he can represent. 

8 In A. K, A, C. T. V. Chidam- 
baram v. R.M.A. R.S. Firm, AIR 1934 
Rang 302 it was observed that a suit 
brought under Section 53 of the Trans- 
fer of Property Act in representative 
capacity is “to avoid the transfer for,, 
the benefit of all the creditors both pre- ` 
sent and future.” Whatever may be the 
effect of such a suit on future creditors, 
the question whether the suit should be 
filed in a representative capacity. when 
there were no other creditors existing 
on 
into in that decision, obviously for the 
reason that the suit in fact was filed in 
a representative capacity and no objec- 
tion was taken under Section 53 on that 
score. On the contrary. the objection 
was that the suit ought to have been 
filed under Order 21, Rule 63, Civil 
P. C. and not under Section 53 of the 
Transfer of Property Act. 


9. Mr. K. Jagannadharao, learned 
counsel for the appellant however relied 
upon the decision in Nanjamma v. 3 
appa, (AIR 1954 Mad 173). That was a 
case in which Venkatesama Ayyar. J.* 
held that under Section 53 it is not mere- 
ly the creditors who are in existence at 
the date of the transfer but also subse- 
quent creditors that are entitled to 
avoid it. That was not a case of a sole 
creditor, In holding that not only the 
creditor on the date of the transfer but 
also subsequent creditors are entitled to 
avoid it, his Lordship was not called 
upon to decide whether. if no creditors-.. 
were in existence even by the date of 


the suit except the plaintiff-creditor. the = 


suit should have been filed in a repre- 
sentative capacity. Further, his Lord- 
ship was not concerned with the ques- 
tion whether the subsequent creditors 
include creditors who are not at all in 
existence on the date of the. suit, 





the date of the suit, was not gone ~ 
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10. The next decision on which 


reliance is placed by the learned coun-. 


sel for the appellant is Deokali Pattah 
v. Ramadevi, AIR 1941 Rang 76 wherein 
it was held that even when there are no 
other creditors, the sole creditor can 
maintain a representative suit. That is 
mot the question before me, the question 
being whether the sole creditor ig bound 
to file a representative suit. 


11. In Magnibai Kishoriee v. 
Kesrimal Sawairam, (AIR 1955 Madh 
Bha 159) however. a Bench of the 
Madhya Bharat High Court held that 
the word “creditors” in Section 53 would 
include even the future or subsequent 
creditors and therefore the essence of 
the matter is not whether it is made to 
defeat numerous or general body of 
creditors but it is whether it is made to 
defeat or delay the creditors, In that 
decision their Lordships were dealing 
with the question whether the aliena~ 
tion was intended to defraud a credi- 
tor existing on the date of the transfer 
or the creditors from whom the alienor 
intended to obtain debts. It is with re- 
ference to the creditors that have come 
into existence subsequent to the trans- 
fer that the words ‘future or subsequent 
creditors’ have been used. That was not 
a case where even on the date of the 
suit there was no other creditor exist- 
ing. Following this decision. a Bench 
of the Madhya Pradesh High Court also 
observed in Kanchanbai v. Mbotichand, 
AIR 1967 Madh Pra 147 that the word 
“creditor” in S. 53 of the Transfer of 
Property Act would include even future 
or subsequent creditors, Thag was also 
a case wherein creditors other than the 
creditor existing on the date of transfer 
had sprung up by the date of the suit 
and not a case where there were no other 
creditors even by the date of the suit. 


12. In Brahmayya & Co. v. 
Ramaswami, AIR 1966 Mad 247. Sada- 
sivam, J. was primarily considering the 
question whether the transfer could be 
deemed fraudulent even though the 
transferor had not incurred any, debts 
by the date of the transfer; and in that 
context held that the term “creditor” 
in Section 53 of the Transfer of Pro- 
perty Act includes not only the credi- 
tors existing at the time of the trans- 
fer, but also those who subsequently þe- 
came creditors. In this connection. the 
judgment of lord Hardwicks in Stile- 
man v. Ashdown, (1742) 2 ATK 477 at 
480 which is to the effect that “it is not 
necessary that a man should be actual- 
ly indebted at the time he enters into 
a voluntary settlement. to make it frau- 
dulent for if a man does it with a view 
tol his being indebted at a future time 
it is equally fraudulent and ought to 

set aside”, was referred to, The 
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question whether the suit should be filed 
in a representative capacity did not fall 
for consideration, much less the question 
whether such a suit should purport to 
represent the creditors who were in 
existence on ie date of the suit. 


13. In State Bank of Travancore 

A. K, en te R 1967 Ker 171 re- 
as to Thomas Pillai v. Muthurama 
Chettiar, (1910) ILR 33 Mad 205; Murli 
Motiram v. Rewachand Dhanomal, AIR 
1946 Sind 137; Ram Das v. Debut, AIR 
1930 All 610 and AIR 1941 Rang 76, it 
was held by Raghavan, J., as follows :— 


“The law does not require that at 
the time of institution of the suit more 
than one creditor should be in existence. 
The representative suit is a suit that 
would fall within Order 1, Rule 8 of the 
Code of Civil Procedure; and the form 
‘of the decree in such a suit is shown 
in Schedule I, Appendix D, No, 13 of 
the Code. This shows that the trans- 
fer should be held void as against the 
plaintiff and all other creditors. if any, 
of the defendant.” 


14. But the decisions on which 
reliance is placed for this conclusion do 
not deal with cases of a single creditor; 
nor do they lay down that the sole 
creditor is bound to file a suit in a re- 
presentative capacity for a non-existent 
body of creditors or for the benefit of 
such creditors as may come into exist- 
are subsequent to the institution of the 
suit. 

15. The learned counsel for the 
appellant also relied upon the decision 
in Ex Parte Russell in Re Butterworth, 
(1882) 19 Ch D 588 at p. 598 wherein it 
was laid down that a transfer made with 
a view to defraud the future creditors 
also can be avoided. To the same effect 
is the decision in (1742) 26 ER 688. No 
exception can be taken to this proposi- 
tion that in order that the transfer may 
be treated as in fraud of the creditors 
the transfer need not follow the borrow- 
ing; it may be with a view to defraud’ 
the future creditors i.e.. creditors sub- 
sequent to the transfer. But the ques- 
tion whether, even though there is no 
such creditor by the date of the suit, 
the suit should necessarily be filed bv 
the sole creditor in a representative 
capacity, did not fall for a consideration 
in those cases, 

16. ~In my view, there is no war- 
rant for the assumption that a sole cre- 
ditor is bound to institute a suit in a 
representative capacity even though! 
there are no other creditors either on! 
the date of the transfer or subsequent 
thereto upto the date of the institution 
of the suit. Requiring such a creditor 
to file such a representative suit is to 
assume that there are some other credi- 
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tors whom he purports to represent. 
Order 1, Rule 8. Civil P, C., does not 
envisage that even though there is no 
other person in existence whose right or 
interest is similar to that of the plaintiff, 
the plaintiff should purport to represent 
such persons in anticipation of such per- 
sons coming into existence at some dis- 
tant future. The procedure envisaged 
in Order 1, Rule 8, Civil P, C. contem- 
plates that persons having an interest 
similar to that of the plaintiff should 
have an opportunity to join in the suit. 
That necessarily is on the assumption 
that. there are some other persons hav- 
ing similar interests in existence. Even 
if it is clear to all the parties concerned 
and to the court that there is no other 
creditor except the plaintiff, the plaintiff 
cannot be called upon to file a suit ina 
representative capacity. That would be 
carrying a legal fiction to realm of 
fantasy. That would not be the inten- 
tion, of S. 53 of the Transfer of Property 
Act as well, for S. 53 speaks of a suit 
to avoid the alienation for the benefit 
of all the creditors which could only 
mean “at least existing on the date of 
the suit”. Taking any other view, would 
be’ contrary to the express provisions of 
Section 53 and to the necessary intend~ 
ment of O. 1, R. 8, Civil P, C. How- 
ever the sole creditor would be in a 
position to comply with the requirements 
of Section 53 of the Transfer of Property 
Act and Order 1. Rule 8, Civil P. C. 








where, though he was the sole creditor. 


on the date of the transfer, some other 
creditors have come into existence by 
the date of the suit, In such a case. he 
must file the suit in a representative 
capacity. But on the facts of this case 
however. when it is clearly established 
that there is no other creditor even by 
the date of the suit or at any time ear- 
lier upto the date of the suit, there is 
neither any possibilty, nor any legal 
necessity of filing a suit in a representa~ 
tive capacity. The suit as filed is main~ 
tainable. In this view of the matter, it 
is not necessary to go into the other 
question whether the attaching creditor 
has an independent personal right to 
maintain the suit under Order 21, 
Rule 63, Civil P. C. de hors Section 53 
of the Transfer of Property Act and 
whether he is not bound to file repre~ 
sentative suit as required by Section 53 
of the Transfer of Property Act. 


17. Even otherwise, in the instant 
case if it were necessary to call upon 
the plaintiff to file the suit in a repre- 
sentative capacity. this court would have 
no hesitation in granting him permission 
to amend the plaint and seek a declara- 
tion that the alienation was in fraud of 
the creditors. In fact. the plaintiff pur~ 
ported to file the suit as representing 
the general body of creditors, though he 
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. the decree debt, 
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confined his relief to setting aside the 
claim order and for declaration that he 
is entitled to proceed against the plaint 
schedule properties for the recovery of 
I The appellant, as al- 
ready stated, ig not in a position to as- 
sert that any of the creditors has come 
into existence since the date of the in- 
stitution of the suit upto this day. Con- 
version of the present suit into a repre~ 
sentative suit in these circumstances 
would be of only academic value and 
would not serve any material purposes. 
That „apart. the interests of the credi- 
tors, if any, in existence are not in any 
way affected by holding that the aliena- 
tion is void and the decree-holder is 
entitled to proceed. As there are no 
other creditors in existence by bring- 
ing the properties to sale, the existing 
decree alone would be satisfied and if 
any surplus amount is realised, that 
would always be available to the other 
creditors that may hereafter: come into’ 
existence, However, having regard to 
the view I have taken on the first point, 
it is not necessary to allow an amend- 
ment of the plaint, 

18. In the result. I do not see 
any ground to interfere with the judg- 
ment and decree of the court below. The 
second appeal therefore, fails and is 
accordingly dismissed with costs. No 


leave, 
Appeal dismissed, 


` 
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LAKSHMAIAH, JJ, 

Puchalapalli Chandrasekhara Reddy 
and another, Petitioners v, The Offcial 
Receiver, Nellore, Respondent, 

Civil Revn, Pein. ‘No. 971 of 1971, 
D/~ 20-9-1972, to revise order of Dist, J. 
Nellore. D/- 13-7-1970. ` 

Index Note:— (A) Provincial Insol- 
veney Act (1920), S. 53 — Annulment of 
transfer by insolvent sought by official 
receiver — Truth or falsehood of peti- 
tioners’ debt is no bar to, 

Brief -Note:-— (A) Truth or other- 
wise of the petitioning creditor’s debt is 
no defence against an application by the 
Official Receiver for annulment of cer- 
tain transfer made by the insolvent, No 
one is entitled to challenge the order of 
adjudication except by way of an ap- 
peal under ‘the Insolvency Act. AIR 
1963 Bom 212, Followed; ATR 1940 Nag 
393. Dissented from. ; (Para 3) 
Cases Referred: Chronological Paras 
AIR 1963 Bom 212 = 65 Bom LR 

89. Bajirao v. ilal 
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ATR 1940 Nag 393 = 1940 Nag 
LJ 420, Khanderao v. Udhao 
Ganesh 

T. Veerabhadrayya, for Petitioners; 
M. B. Rama Sarma and Krishna 
Mohan, for Respondent, 

2 M. KRISHNA RAO, J.:— This Revi- 
sion originally came up before Gopal Rao 
Ekbote. J. as he then was. In view of 
the importance of the question involved 
and also that there was no direc; deci- 
sion of this Court on the said question 
the learned Judge felt that there should 
be an authoritative pronouncement by a 
Division Bench of this Court, Hence the 
case is posted before a Division Bench. 

2. The petitioners are transferees 
from a debtor. under a sale-deed Ex, B-1 
dated 29-12-1960. The debtor was ad- 
judged as an insolvent on 16-9-1961 on 
an application (I. P, 1 of 1961) filed by 
a creditor on 16-1-1961. One of the acts 
of insolvency alleged in the insolvency 
petition was that the debtor conveyed 
the property under Ex, B-1 in favour of 
the transferees fraudulently and without 
any consideration. As a result of the 
order of the adjudication. the estate of 
the insolvent, became vested in the Offi~ 
cial Receiver who filed an application 
I. A. No, 284 of 1962 before the Subor- 
dinate Judge Kavali. under Section 53 
of the Provincial Insolvency Act to annul 
the transfer Ex, B-1 made by the insol- 
vent in favour of the petitioners. The 
trial Court held that the transfer in 
favour of the petitioners was fraudulent 
and devoid of consideration and hence 
liable for cancellation at the instance of 
the Official Receiver, But the application 
was dismissed on the ground that the 
petitioning creditor had no locus standi 
ito file the I. P. as there was no satis- 
factory proof of his debt. On appeal by 
the Official Receiver in A. S, 94 of 1966 
against the said order, the learned Dis- 
‘trict Judge. Nellore while confirming 
the finding that the transfer is not bind- 
ing on the Official Receiver, held that 
it is not open to the transferees to ques- 
tion the debt of the petitioning creditor 
and accordingly reversed the judgment 
of the learned Subordinate Judge and 
allowed the appeal filed by the Official 
Receiver. Against the said order. the 
transferees filed the above revision to 
this Court. 

3. According to the learned coun- 
sel for the petitioners Sri T, Veerabha- 
draiah, the question for consideration is 
whether in an application under S. 53 
or. 54 filed by ‘the Official Receiver to 
annul a transfer, it is open to the trans- 
feree to question the truth of the peti- 
tioning creditor’s debt. But we do noft 
think that the question which really 
arises in this case has been properly 
posed by the learned counsel. Even if 
he succeeds in establishing that the peii- 


tioning creditor’s debt is false it does 
mot serve him any purpose as that would 
not result in.a dismissal of ‘the applica- 
tion filed by the Official Receiver to 
annul the transfer. The point really 
raised by the learned counsel is that as 
the petitioning creditor's debt was false, 
the order of adjudication itself is a 
nullity and if so, the Official Receiver 
will have no locus standi to file a an 
application to annul this transfer, The 
learned counsel for the petitioner con- 
tended that though the order of adjudi- 
cation is a judgment in rem the status 
of the petitioning creditor can be aues- 
tioned in a subsequent proceeding We 
quite agree that it will be open to any 
party to question the debt of a petition- 
ing creditor in a subsequent proceeding, 
if such a question really falls for con- 
sideration. But in the present case. that 
question is really irrelevant. for even if 
We assume that the petitioner's learned . 
counsel succeeds in establishing that the 
petitioning creditors debt is false, that 
would not render the order of adjudica- 
tion a nullity. It may at the most 
amount to a wrong order of adjudication, 
which should be only corrected by way 
of an appeal. The transferee could have 
filed an appeal against the adjudication 
order as a person aggrieved by the said 
order though he was not a party. bur he 
did mot choose to file any appeal and 
that order became final. So long as the 
order of adjudication stands, the Offi- 
cial Receiver is empowered under the 
provisions of the Insolvency Act to file 
an application to annul the transfers 
made by the insolvent. It is not the 
ease of the petitioner that the order of 
adjudication is a nullity on the ground 
that the insolvency Court had no juris- 
diction to pass the order. Hence objec- 
tion regarding the truth or otherwise of 
the petitioning creditor’s debt is mot at 
all a defence to an application filed by 
the Official Receiver under Section 53 of 
the Act. 


In Bajirao v. Bansilal, (AIR 1963 
Bom 212) a similar question came up for 
consideration and it was held that so far 
as the effect of the order of adjudica-| 
tion is concerned no one is entitled to 
challenge the order of adiudication ex- 
cept by way of an appeal under the In- 
solvency Act. Tt was further held that 
an enquiry into the status of the credi- 
tor cannot be gone into in a proceeding 
under the Insolvency Act to set aside 
a transfer. In coming to ‘this conclusion 
the. Court dissented from a contrary view 
taken by the Nagpur High Court ir 
Khanderao v. Udhao Ganesh. AIR 1940 
Nag 393. In the said Nagpur case the 
learned Judge no doubt stated the pro- 
position of law correctly, viz.. that if the 
order of adjudication is a nullity it is 
open to the transferee to raise the said 
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tion 53 of the Act. But the learned 
Judge erred in ing that an objec- 
tion to the genuineness of the petitioning 
creditor’s debt renders the order of ad= 
judication a nullity. We are unable to 
agree with this view and we hold that 
the view expressed by the Bombay High 
Court represents the true position of 
law. If a petitioning creditor has no 
locus standi to file the insolvency peti- 
tion it would merely result in a wrong 
order of adjudication passed by the in- 
solvency Court and it is a well-known 
principle that a mere wrong order is 
not a nullity. So long as the insolvency 
Court has jurisdiction to entertain the 
insolvency petition, the order of adiudi- 
cation cannot be said to be a nullity. In 
this view of the matter. the question as 
to the genuineness of the petitioning cre- 
ditor’s debt is not relevant for consix 
deration at all as a defence to an applica- 
tion filed under Section 53 of tthe Pro- 
vincial Insolvency Act. We. therefore, 
uphold the order of the learned District 
Judge and dismiss this revision with 


costs. 
Revision dismissed, 
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(V 60 C 41) 
LAKSHMAIAH, J. 

R. .Rajamma, Appellant v. Avula 
Saraswathamma and others, Respondents. 

Appeal No, 543 of 1969. D/- 17-7- 
1972, against decree of Addl. Dist. J. 
Nellore, D/- 13-9-1968. 

Index Note :— (A) Civil P, C. (1998), 
S. 11 — Res judicata — Principle under- 
lying the doctrine of res judicata is ap- 
plicable to execution proceedings also — 
(X-Ref :— Order 21, Rule 99). AIR 1953 
SC 65 & AIR 1962 Andh Pra 129, Follow- 
ed. (Para 28) 


Index Note :— (B) Civil P. C. (1908), 
0. 21, R, 92 (1) — Confirmation of sale 
— Judgment debtor dying after sale but 
before its confirmation — Order of con- 
firmation not void because of not bring- 
ing legal representatives of judgment- 
debtor on record, 
Brief Note:— (B) An order. passed 
by the Court. confirming the sale of im- 
movable property held in execution of 
a decree, without bringing on record the 
legal representatives of ‘the judgment- 
debtor. who had died subsequent to the 
sale but before its confirmation is not 
void especially when applications under 
Rr. 89 and 90, filed by the judgment- 
debtor were disallowed. AIR 1952 Mad 
871. Distinguished: AIR 1968 SC 86, 
Followed. Case law discussed. 
(Para 38) 
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LJ 400. Arunachala onet er i 
Vadla Koundan 39. 43 
ATR 1951 Mad 844 = 1951-1 Med 
LJ 2938, Vyarayan v. Rayalu 
Ayyar & Co. 57 
AIR 1938 Mad 307 = 47 Mad LW 
51. P. Satyanandam v, P. 
Namayya 46 
AIR 1936 Mad 205 = 70 Mad LJ 
162 (FB). Kachamalai v. Shahaji l 
Rajah 55 
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» Radhi v. Buta Mal 51 
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AIR 1922 Mad 307 = 41 Mad LJ 
546. Raghunath Sami v. Gopauj- 
rao 

M. B., Rama Sarma. for Appellant; 
Koka: Raghava Rag. for Respondent No. 1.. 

JUDGMENT :— This appeal by the 
8th defendant who is the widow and legal 
representative of the third defendant. is 
directed agains; the decree and judg- 
ment of the learned Additional District 
Judge. Nellore, dated September, 13, 
1968, by which the suit O. S, 3/1965 in- 
stituted by the respondents herein was 
decreed. 

2. That suit itself was instituted 
in forma pauperis for partition and 
separate possession of the plaintifi’s 1/4th 
share in the plaint schedule property and 
for profits. 

3. The point raised in this appeal 
for determination is. whether an order 
passed by a Court under sub-rule (1) of 
R. 92 of Order 21 of the Code of Civil 
Procedure confirming the sale of im- 
movable property held in execution of 
a decree is bad for the reason that the 
legal representatives of the judgment- 
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debtor who died subsequent to the 
date on which the sale was held 
and prior to the date of. confirme- 
tion of sale were not brought on 
record notwithstanding the fact that 
the applications filed by the judgment- 
debtor under Rules 89 and 90 of Order 21, 
Civil P. C, were disallowed. The Coun- 
sel appearing on either side stated that 
the point so formulated, was not covered 
by any authority either of this Court or 
of any other Court. 

4. The plaintiff is the mother of 
defendants 5. 6 and 8 The defendants 
1 and 2 are the decree-holders in the 
sui; O. S. No. 272/47 on the file of the 
District Munsif’s Court, Nellore, filed 
against one by name Rajamannar Naidu. 
The third defendant was the auction 
purchaser, and the 8th defendant the 
wife of the third defendant. was brought 
on record as his legal representative. 


5. The plaint schedule property 
consists of two houses. one e terraced 
house. and the other a tiled house with 
vacant site bearing two door Nos. 83 and 
84 in Ward No. 17, Subedarpet, Nellore 
town. Those houses belonged to one by 
name Alandur Rajamannar Naidu, who 
purchased them under a registered sale 
deed in the year 1944 for a considera- 
tion of Rs. 3.400/-. The sale-deed Ex. 
B-10 recites that the said Rajamannar 
Naidu raised Rs, 2,500/- by mortgaging 
the same property to one Chaturvedula 
Ramachandraiah. The same property was 
thereafter mortgaged to the 4th defend- 
ant. Rajamannar Naidu. had no wife or 
children. The plaintiff is the widow of 
Rajamannar Naidu’s brother-in-law i.e.. 
wife’s younger brother. who died in the 
year 1945. Defendants 5 to 7 as already 
noticed, are the sons of the plaintiff. 
Rajamannar Naidu brought the plaintiff 
and defendants 5 to 7 to his house and 
was maintaining them. The said Raja- 
mannar Naidu. executed a will dated 
January 27th, 1959 (Ex, A-1) whereunder 
he bequeathed the plaint-schedule pro- 
perties to the plaintiff and defendants 5 
aa and he died on ` November 28th, 


6. The third defendant was the 
auction purchaser of the plaint-sheduled 
house in execution of the decree passed 
in O. S. No, 272/47 and the 8th defend- 
ant as has been noticed, is the wife and 
legal representative of the third de- 
fendant. 

7. The suit house was subject to 
two mortgages, one in favour of Chatur- 
vedula Ramachandraiah. as noted already, 
for an amount of Rs. 2,500/-. and the 
other in favour of the 4th defendant for 
a sum of Rs, 4.000/-. Besides this the 
property in question is subject to a 
decree obtained by the municipality 
against Rajamannar Naidu, for certain 
municipal taxes. An execution petition 
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was filed for the sale of the property in 

question subiect to the two mortgages 

snd the decree obtained by the munici» 
ity 


8. The facts leading to the insti- 
tution of the suit which gave rise to ‘this 
appeal. are as follows: 

9. The defendants 1 and 2 filed 
the suit O. S. No. 272/47 in the District 
Munsif’s Court, Nellore against Raja~ 
mannar Naidu, and obtained a decree. In 
execution of the said decree in E, P, No. 
63/55. the plaing schedule property was 
attached and brought to sale subject to 
two mortgages and the decree in favour 
of the municipality. The judgment- 
debtor was served with sale notice. 
Upset price was originally fixed at 
Rs, 1,500/-. No sale could be held in 
the first instance for wang of bidders. 
The first defendant filed E, A. 834/55 to 
have the upset price reduced to Rupees 
500/-. The judgment-debtor at that stage 
intervened in the matter by raising ob~ 
jections, The Court thereupon directed 
deposit of Rs, 35/- as Commissioner’s 
fees. The judgment-debtor did not de=- 
posit Rs, 35/- as directed by the Court 
in spite of time being extended twice, 
Overruling the objections of the judg- 
ment-debtor. the Court ultimately re- 
duced ‘tthe upset price to Rs, 1,250/- sub- 
ject of course to the aforesaid two mort- 
gages and the decree obtained by the 
municipality. 

10. The judgment-debtor there- 
after filed E. A, 524/66 to have the sale 
stayed on the ground that the mortgages 
subject to which the property was 
brought to sale. are nominal ones not 


.being supported by any consideration, 


that the decree-holders and the mort- 
fagees were colluding to have the plaint- 
schedule property sold for a low price 
and that was the reason why they have 
chosen to bring the property to sale in 
a secret way without necessary pro- 
clamation. The judgment-debtor gave 
evidence also in that enquiry. After due 
enquiry the Court dismissed the applica- 
tion of the judgment-debtor. Those were 
the steps taken by the judgment-debtor 
prior to the sale. 

5 The. first defendant (decree- 
holder) filed a petition for permission to 
bid at the sale, and permission was duly 
accorded by the Court, 
` 2. The first defendant (decree~ 
holder) brought the property to sale 
after making the necessary proclama~ 
tions. The sale of the property was held 
on June 18, 1956. The third defendant 
was the highest bidder for Rs. 1,260/-. 

13. _ The judgment-debtor filed an 
application E. A. No. 702/56 under O. 21, 
R. 90. Civil P. C. to have the sale set 
aside on the ground that the same was 
vitiated by material irregularity. He also 
filed E. A. 703/56 under O, 21. R. 89, 
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Civil P. C. requesting the Court to per- 
mit him to furnish security in lieu of 
the amount to be deposited. The Dis- 
trict Munsif's Court refused to accept 
the security and directed him to deposit 
cash by September 10th, 1956. The judg- 
ment-debtor did not comply with that. 
That application E, A, 703/56 was there- 
fore dismissed, on July 16. 1956. E., A. 
702/56 was also dismissed on September 
10th, 1956. The attempt of the judg- 
ment-debtor subsequent to the disposal 
of those two applications È. e.. E, A, 702/56 
and E. A. 703/56. to have the orders 
passed therein reviewed was found to be 
futile as the review applications of the 
judgment-debtor were also dismissed. 

14. As against the order dismis~ 
sing E. A. 702/56 the judgment-debtor 
filed an appeal i.e.. C. M. A. 43/56 be- 
fore’ the District Court. Nellore. As 
against the order dismissing E. A. 703/56 
the judgment-debtor filed a revision peti- 
tion C. R. P. No, 1056/56 on the file of 
the High Court of Andhra Pradesh, Dur- 
ing the pendency of the appeal C. M. A. 
43/56, the judgment-debtor Rajamannar 
Naidu. died on 28-11-1959. The plain- 
tiff and defendants 5 to 7 were brought 
on record as the legal representatives of 
Rajamannar Naidu on the basis of the 
will in C. R. P. No, 1056/56 and that 
Ga P. was dismissed on March 8th, 

15. Steps were taken by the de- 
fendants 5 to 7 by filing I. A, No. 71/60 
in C. M. A, No, 43/56 to have them 
added as the legal representatives of the 
deceased judgment-debtor in that appeal. 
I. A. 71/60 in C. M, A, 43/56 stood post- 
ed for notice to the respondents by 
March 17th 1960. The petitioner’s advo- 
cate is stated to have failed to give 
notice by that date. Fresh notice was 
ordered for March 24th, 1960. But still 
notice was not given. That application 
I. A. 71/60 was therefore dismissed on 
March 24th, 1960. 

16. We arrive at another stage 
where the plaintiff and defendants 5 to 
7 evinced interest in the matter by filing 
I. A, 165/60 to have them impleaded as 
the legal representatives of the deceased 
Rajamannar Naidu the judgment-debtor, 
I. A. 166/60 seeking ‘setting aside of the 
abatement of the appeal. and I, A. 167/ 
60 requesting the Court to have the delay 
in filing the application. condoned. All 
those three applications were heard to- 
gether and they were dismissed on 
September 5th. 1961. The appeal C. M. 
A. 43/56 was dismissed consequently, 

17. ‘The plaintiff and defendants 5 
to 7 thereupon preferred a revision peti- 
tion to the High Court, C. R. P. No, 2048 
of 1961 as against the order dismissing 
their appeal and they have preferred an 
appeal A. O. 114/62 against the order 
in L A. 166/60 filed for setting aside the 
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18. 
of the plaint 
schedule property in favour of the third 
defendant, „was confirmed on November 
20. 1961 without impleading the legal re- 
presentatives of the judgment-debtor 
Rajamannar Naidu. as parties. The third 
defendant applied for delivery of posses- 
sion in E, A, No, 897/61, and delivery was 
ordered. When the tenants in posses- 
sion of the house offered obstruction, the 
third defendant was compelled to file an 
application E, A, No. 969/61 praying for 
the removal of the obstruction and deli- 
very of possession, Delivery of symbo- 
lie possession on that petition was order- 
1 and Ex, B-9 is the certified copy of 
possession receipt. 
It is under those circumstances 
the present suit giving rise to the ap- 
was instituted for partition on the 
ground that the plaintiff and defendants 
5 to 7 as testamentary heirs of Raja- 
mannar Naidu, under Ex, A-1. are en- 
titled to a 1/4th share each. that the 
court-sale of the plaini~schedule pro- 
perty made on June 18th 1956. was 
vitiated by fraud. material irregularities 
and illegalities and want of jurisdiction, 
and that the confirmation of sale and 
other proceedings were not binding on 
them since they are not parties to the 
same, 
_20. The claim of the plaintiff was 
resisted by the defendants 1, 3 and 4 in 
separate written statements wherein it 
was contended that the auction sale was 
a perfectly valid one, that the plaintiff 
and defendants 5 to 7 have absolutely no 
interest in the plaint schedule property, 
and that the suit is barred by the prin- 
ciple of res judicata, estoppel, limitation 
and Section 47. Civil P. C. The bar of 
Order 21, Rule 92 (2). Civil P. C, was 
also pleaded. Defendants 2. 5 to 7 re- 
mained ex-parte. The third defendant. as 
already noticed. died during the pen- 
dency of the suit, and the 8th defend- 
ant, his wife and legal representative, 
were brought on record, 

21. After having framed the ap- 
propriate issues on the basis of the plead- 
ings in the case, the Court below found 
that there were no irregularities or 
jllegalities in the proclamation and con- 
duct of the sale and ‘that there was no 
fraud committed in the sale of the pro- 
perty. The Court below also found that 
the plaintiff did not succeed in establish- 
ing substantial injury to her by reason of 
the alleged irregular and fraudulent sale 
as required by the last proviso to Rule 90 
of Order 21. Civil P, C. 

22. The lower Court found in 
paragraph 16 of its judgment that the 
righ; under Order 21. Rule 90. Civil P, C. 
was exercised by  Rajamannar Naidu, 
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himself. that his application under R. 90 
was dismissed and consequently the sale 
was confirmed, and that Order 21 does 
mot provide any further remedy to an 
aggrieved person to have the sale set 
aside after confirmation, The court below 
negatived the contention of the appel- 
lants herein, that the proceedings are 
hit by the principle underlying the doc- 
trine of res judicata, It was of the. view 
that the principle of res judicata is in- 
applicable to execution sales, It was held 
that the suit was barred by limitation 
if it comes under Article 165 of the 
Limitation Act. But the Court below 
ultimately placing reliance upon the deci- 
sion in Arunchala Chettiar v. Vadla 
Koundan, AIR 1952 Mad 871, held that 
the sale though valid, the confirmation 
of that sale is bad because of the fact 
that the legal representatives of the 
judgment-debtor were not brought on re- 
cord before the confirmation order was 
passed by the Court below. On the ques- 
tion of limitation. the Court below held 
that the suit was not barred by limita- 
tion. Aggrieved by these findings. the 
8th defendant preferred the above appeal. 

23. Sri M. B. Rama, Sarma. the 
learned Counsel appearing for the ap~ 
pellant reiterated before. this Court ‘the 
position taken by his client in the Court 

low. whereas the learned Counsel ap- 
pearing for the respondent No, 1 endea- 
voured to support the decision under 
appeal. . 
24, The main points that arise 
for consideration in this appeal are. first- 
ly whether the suit is not vitiated by 
reason of the applicability of the prin- 
ena underlying the doctrine of res judi~ 
cata; 

Secondly whether the 
the Court below passed under Sone (1) 
of Rule 92 of Order 21, Civil C. con- 
firming the sale, is bad for de reason 
that the legal representatives of the 
judgment-debtor who died subsequent to 
the date of sale and prior to the date 
of confirmation, were not brought on re- 
cord notwithstanding the fact that the 
judgment-debtor availed himself of all 
the remedies open to him in law includ- 
ing those min, nilep 89 and 90 of 
Order 21, Civil P 

25-26. I may e well dispose of the 
first point first. The grounds on which 
the sale in favour of the third defend- 
ant. whose legal representative is the ap- 
pellant. was sought to be impugned were, 
fraud and material irregularity. Those 
matters were raised by the r 
debtor through whom the plain and 
defendants 5 to 7 claim the property in 
question, The judgment-debtor Raja- 
manner Naidu. filed. as I have already 
noticed E, A. 702/56 under O, 21, R. 90, 
Civil P. C. = have the sale set aside on 
the ground that the same was vitiated 
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by fraud, material irregularities and 
illegalities and other grounds. Steps 
have also been taken by the judgment- 
debtor under Order 21. Rule 89, Civil 
P, C. by filing the application E, A, No, 
702/56. ‘Those two applications were dis- 
missed, and the appeals and revision 
petitions filed thereupon, were also ulti- 
mately dismissed. The decision render- 
ed in those execution proceedings. opera- 
tes as res judicata. The learned Addi- 
tional District Judge was of the view 
that the principles of res judicata can- 
not be applied to execution sales and 
that the suit was not barred on account 
of that. 

27. This part of the case need not 
detain us. as the position is very clear 
that the principle underlying res judicata 
is applicable to the execution proceed- 
ings as well, Without the need to mul- 
triply the cases cited, suffice it to refer 
to a decision of the Supreme Court ‘in 
Mohanlal v. Benoy Kishna. AIR 1953 SC 
65. It was held by their Lordships of 
the Supreme Court at page 72 of the 
Report “that the principle of construc- 
tive res judicata is applicable to execu- 
tion proceedings, is no longer open to 
doubt.” 

28. That the principle of res 
judicata is applicable to execution pro- 
ceedings as well, is a matter that was 
decided by the decision of this Court in 
the case of K, Ramakrishna Das v, S. 
Purnachandra Rao. AIR 1962 Andh Pra 
129. Needless to multiply the citation 
of cases with respect to this aspect of 
the matter, and I find it is too late in the 
day to contend for the position that the 
principle underlying res judicata is not 
applicable to ‘the execution proceedings. 
I am definitely of the view that the 
Sr k underlying the doctrine of res 
judicata. is applicable to the execution 
proceedings as well, and on that score, 
the suit is liable to be dismissed. 


29. We shall take up then the 
second point for consideration. In ex- 
ecution of the decree obtained by the 
defendants 1 and 2 in O, S. 272/47 on the 
file of the Court of the District Munsif, 
Nellore, the plaint schedule property was 
brought to sale and the sale was held 
on June 18th, 1956. The third defend- 
ant was the highest bidder in the auc- 
tion held by the Court and that sale was 
confirmed by the Court on November, 
20th. 1961. The judgment-debtor Raja- 
mannar Naidu, died on November 28th, 
1959, i e. subsequent to the date of sale 
but prior to the date of confirmation of 
sale. As the legal representatives of the 
said Rajamannar Naidu. were not brought 
on record ar or before the time of con- 
firmation of sale the Court below was of 
the view that the confirmation was bad. 
The tenability or maintainability of that 
proposition is canvassed in this appeal. 
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A scrutiny -of the scheme emanating 
from the provisions contained in the 
Code of Civil Procedure in so far as it 
is relevant. would facilitate a better ap- 
preciation of the points raised. We shall 
examine the provisions contained in the 
Code of Civil Procedure which are in- 
tended to safeguard the position of the 
judgment-debtor. Under Section 27, 
Civil P. C.. where a suit has been duly 
instituted, summons is required to be 
issued to the defendant to appear and 
answer the claim and it is only with a 
view to enabling him (the defendant) to 
appear and answer the claim made 
against him by plaintiff. that this pro- 
vision is enacted. We shall now examine 
the provisions by virtue of which the 
interests of the judgment-debtor are 
sufficiently safeguarded. where immova- 
ble property was sought to be sold in 
execution of such a decree, 

30. Under Rule 89 of Order 21, 
Civil P. C.. where immovable property 
has been sold in execution of a decree. 
the judgment-debtor or any person deriv- 
ing title from the judgment-debtor. or 
any person holding an interest in the 
property has been given the right to 
apply, to have the sale set aside on his 
depositing in Court :— i 


(a) for payment to the purchaser, a 
sum equal to 5 per cent. of the purchase 
money, and 

(b) for payment to the decree-holder 
the amounis specified in the proclama- 
tion of sale as that for the recovery of 
which the sale was ordered. less any 
amount which may. since the date of 
such proclamation of sale, have been re- 
ceived by the decree-holder. The pay- 
ment ‘to the purchaser’ is obviously in- 
tended as compensation to him, 


31. Under Rule 90 of the said 
Order, where any immovable property 
has been sold in execution of a decree, 
the decree-holder or any person entitled 
to share in a rateable distribution of 
assets. or whose interests are affected by 
the sale, has been given the right to 
apply to the Court to have the sale set 
aside on the ground of a material irre- 
gularity or fraud in publishing or con- 
ducting it. Rule 91 of the said O. 21, 
Civil P. C. provides for an application by 
a purchaser to have the sale in execu- 
tion of a decree. set aside on the ground 
that the judgment-debtor had no sale- 
able interest in the property sold. These 
are the protective measures envisaged 
and enacied in the interests of the per~ 
sons concerned viz.. the judgment-debtor, 
the decree-holder or the auction-purcha- 
ser and other persons claiming interest 
through them. to have the sale held of 
immovable property in execution of a 
decree, set aside on one or the other of 
the grounds mentioned in the various re- 
levant rules mentioned heretofore. _ The 
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iudgment-debtor after having been given 
an opportunity before the passing of the 
decree to answer the claim made against 
him by the plaintiff, had been given so 
far as the facts of the present case are 
concerned, opportunities as contemplated 
under Rules 89 and 90 of Order 21. Civil 
P. C. to have the sale of immovable 
property effected in execution of a decree, 
set aside. The application. both under 
Rule 89 as well as under Rule 90 of 
Order 21, Civil P, C. by the persons con- 
cerned, shall have to be made within 30 
days from the date of sale as per Arti- 
cle 166. Sch, I of the Limitation Act of 
1908 which corresponds to Art, 127 of the 
Limitation Act, 1963. Where such ap- 


“plications under Rule 89 or 90 are made 
and allowed, the Court has been given - 


power under sub-rule (2) of R. 92 of 
Order 21, Civil P, C. to set aside the 
sale, and the proviso appended thereto 
states specifically that no order can 
be made unless notice of the application 
has been given to all persons affected 
thereby, 

32. Under sub-rule (1) of R, 92, 
where no application is made under R. 89 
or R. 90 or R. 91, or where such appli- 
cation is made and disallowed. the Court 
has been given power to make an Order 
confirming the sale and thereupon the 
Sale will become absolute. In the instant 
case, we have noticed already that the 
sale was held on June 18th 1956, An 
application under Order 21. Rule 90, 


Civil P, C. i.e.. E A. No, 702/56 and an 
application under Order 21. Rule 89, 
Civil P. C. ie. E A, No, 703/56 were 


filed by the judgment-debtor, and they 
were ultimately disallowed by the Court. 
We find, steps being taken by the plain- 
tiff and defendants 5 to 7 to set them- 
selves added on record as the legal re- 
presentatives of Rajamannar Naidu. We 
have noticed that the sale was held on 
June 18th. 1956 and the confirmation of 
sale was on November 20th. 1961 and 
Rajamannar Naidu. the judgment-debtor 
died on November 28th, 1959. Under 
those circumstances, we are concerned 
with the situation obtaining directly 
under sub-rule (1) of R. 92. where an 
application under Rule 89. or 90 or 91 of 
Order 21. Civil P, C. made by the judg- 
ment-debtor being found disallowed. We 
shall read sub-rule 2 (1) of Rule 92 of 
Order 21, Civil P. C. in this context :— 

“92(1). Where no application is made 
under Rule 89. Rule 90 or Rule 91. or 
where such application is made and dis- 
allowed. the Court shall make an order 
confirming the sale and thereupon the 
Sale shall become absolute.” 


33. On a reading of the language 
employed in sub-rule (1) of R. 92 of 
O. 21. Civil P, C.. what is manifest is 
that when once applications made under 
Rule 89. and Rule 90 were disallowed. the 


1973 


Court does not seem to be left with any 
option or choice than to make an order 
confirming the sale and the sale then be- 
comes absolute. 

34, Shri M. B, Rama Sarma, the 
learned counsel appearing for the ap- 
pellant, submits that the nature of ‘the 
activity involved in making an order 
under the said circumstances under sub- 
rule (1) of R. 92. is merely ministerial 
in the sense that no discretion was left 
to the Court to do anything than that of 
making an order confirming the sale. 


35. As against that. we find the 
learned counsel appearing for the Tres- 
pondents contending for the position, 
that where the judgment-debtor dies 
efter the date of the sale. but before 
the same was confirmed the legal repre- 
sentatives shall have to be brought on 
record and if any order of confirmation 
was made by the Court without bring- 
ing the legal representatives on record, 
the order of confirmation is bad and 
void. ~ 

36. It may be noted that the pro- 
vision of law as found adumbrated in 
sub-rule (1) of Rule 92 also does not 
provide for bringing on record ‘the legal 
representatives of the judgment-debtor, 
who dies between the date of sale and 
the date of confirmation. It may also be 
moted ‘that the duty imposed upon the 
Court, under the aforesaid provision, is 
couched in a mandatory form, leaving 
little or no discretion with the Court, 
excepting that of making an order of 
confirmation. provided the conditions, 
mentioned therein. are found fulfilled, 
and the conditions in this case, as con- 
templated under sub-rule (1) of Rule 92, 
as already noted above, were found ful- 
filled in the sense that the applications 
made by ‘the judgment-debtor, under 
Rules 89 and 90 of Order 21, Civil P, C. 
‘were disallowed by the Court, thus leav- 
Ing the Court free to discharge its duty. 
That factual situation was not disputed 

the counsel appearing for the res- 
pondents. We may also notice in this 
connection, that the provision as is con- 
tained in the proviso appended to sub- 
tule (2) of Rule 92. requiring the issu- 
ance of notices to the persons affected, 
fis found designedly absent in the case 
obtaining under sub-rule (1) of Rule 92, 
the reason being obvious. While setting 
aside the sale if there are certain per- 
sons that are likely to be affected, notices 
shall have to be given under sub-rule (2) 
of Rule 92, but. in a case where all the 
remedies available under Rules 89, 90 
and 91 by an application filed within 
thirty days after the sale. were found 
to have been exhausted and when such 
applications under Rules 89. 90 and 91 
‘were disallowed. there is no one: who 
can be said to have had his interes; af- 
fected as to be given any notice. We 
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may also note. in this connection. that 
for getting an order of confirmation pas- 
sed under sub-rule (1) of Rule 92 no 
application by any person need be filed 
to the Court, nor the provisions of the 
Limitation Act as applicable to applica- 
tion under Rules 89. 90 or 91 are at- 
tracted to a case coniemplated under 
sub-rule (1) of Rule 92. On account of 
the omission. under sub-rule (1) of 
Rule 92, to provide for the issuance of 
a notice to the persons concerned. as 
provided for in the proviso appended to 


. sub-rule (2) it may safely be assumed 


thar the object of the Legislature in en- 
acting a provision like sub-rule (1) of 
Rule 92 is to render the sale as confirm- 
ed. under that Rule. subject to the ful- 
filment of the conditions mentioned there- 
in immune from any attack from any 
quarter. as. otherwise. the possibility of 
securing the maximum price in the sale 
of immovable property effected in ex- 
ecution of a decree, will be slender., 

A Under sub-rule (1) of Rule 92, 
we find firstly, that no obligation is being 
cast upon any person. much less upon 
en auction purchaser. to bring the Legal 
Representatives of a judgment-debtor, 
who dies subsequent to the date of the 
sale, but before the date of confirma- 
tion on record; Secondly. that no ap- 
plication under that rule is necessary for 
enabling the Court to pass an order of 
confirmation. nor the proceedings under 
that rule, are governed by any provi- 
sion contained in tthe Limitation Act; 
thirdly. when the Court was required to 
pass an order under the aforesaid Rule 
of confirmation only after the applica- 
tions under Rules 89, 90 and 91 are dis- 
allowed. the situation. according to the 
Legislature, must be taken to have be- 
come ripe and reached a stage where 
there are left no interests to be safe- 
guarded for any notice being given to 
the persons effected. as provided for 
under the proviso appended to sub- 
rule (2) of Rule 92. or as to bring any 
persons on record as Legal Representa- 
tives, of the judgment-debtor; Fourthly, 
where the judgment-debtor, subsequent 
to the sale being held. is found to have 
exhausted. all the remedies available to 
him, as is the case here in filing ar- 
plications under Rules 89 and 90 of 
Order 21, Civil P, C. and getting them 
disallowed, no useful purpose is likely 10 
be served by bringing the legal Repre- 
sentatives of such a judgment-debtor on 
record. as, even if the judgment-debtor 
was alive, he could not have done anv- 
thing and what he could not have done 
after having done what he could do. his 
legal representatives could not have been ‘ 
permitted to do. and. as such, the in- 
terests of justice are not likely to be 
defeated at all by not bringing the Legal 
Representatives of the judgment-debtor 
on record, before the date of confirma- 
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tion; and lastly, when once the order of 
co ation is made. the sale becomes 
absolute and the purchaser must be 
taken to have his interests crystallized 
and vested not from ‘the date of confirma-~ 
tion but from the date of the sale. 


38. _ Under these circumstances, I 
am of the view. having regard to the 
aforesaid circumstances. that there is 
little or nothing left for the judgment- 
debtor.: much less for the legal Repre- 
sentatives of the judgment-debtor to have 
their interests safe-guarded. so as to 
render any confirmation bad for the re- 
ason . thar the Legal Representatives of 
the judgment-debtor were not brought 
on record before the confirmation of sale. 
I am of the opinion, for the aforesaid 
reason, that an order, passed by the 
Court, confirming the sale of immovable 
property held in execution of a decree, 
without bringing on record the Legal 


Representatives of the judgment-debtor, . 


who died subsequent to the sale but be- 
fore the confirmation of the sale. is not 
void, especially, because of the fact that 
the judgment-debtor has had his appli- 
cations, filed under Rules 89 and 90, dis~ 
allowed, after which alone, in this case, 
the order of confirmation was passed. 
When the order of confirmation _is, 
under those circumstances perfectly valid, 
it is admitted that the sale. in no event, 
can be considered to have been vitiated 
on account of any vitiating element, 
found detected in the confirmation order. 


. Iam, therefore, of the opinion thar the 


confirmation of the sale on November 
20, 1961, and the sale on June 18. 1956, 
are valid and not vitiated by any in- 
firmity whatsoever, 


39. We shall next propose fo 
examine the cases cited across the bar. 
The Court below relied very heavily 
upon the decision of Satyanarayana Rao 
J. in AIR 1952 Mad 871. wherein it was 
held that where after the sale but before 
confirmation, the judgment-debtor dies 
end ‘the confirmation order is passed 
without impleading his legal representa- 
tives, the confirmation is a nullity and 
not binding, But the sale, it was held 
there, nevertheless, is valid and cannot 
be set aside. The sale of the properties 
in that case took place in execution of 
a small cause decree on November 9, 
1942, and the judgment-debtor died on 
November 14, 1942. and the confirmation 
order was passed of that sale on De- 
cember 12. 1942, No application by the 
judgment-debtor, in that case. either 
under Rule 89 or Rule 90 or Rule 91, 
was made within thirty days after the 
sale before the Court. The learned Judge, 
on a reading of the decision, appears to 
have been swayed away by the circum- 
stances that when the judgment-debtor 
died within thirty days after the sale. 
there is no possibility for the legal re- 
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Dresentatives of the judgment-debtor to 
avail themselves of the remedies open to 
them under Rules 89 and 90, That seems 
to be the main circumstance, by virtue 
of which the learned Judge came to the 
conclusion that the confirmation will bé 
prejudicial to the legal representatives 
of the judgment-debtor if they are not 
brought on record, The facts of that 
case are clearly distinguishable from the 
One with which we are for the present 
concerned. in the sense that, in the pre~ 
sent case, subsequent, to the sale being 
effected on June 18, 1956. we find the 
judgment-debtor filing applications under 
Rule 89 and Rule 90 and getting them 
disallowed, thus, exhausting _ practically 
all the remedies available to him, leav~ 
ing little or nothing for anyone, much 
less for his legal representatives to agi~ 
tate thereafter.. The text of the decision 
of the learned Judge, if understood in 
that context, what is manifest is that 
that case is clearly distinguishable from 
the present one, and. moreover, it was 
held specifically that the sale is valid 
and is not liable to be set aside, Note 
was taken of in that case of a decision 
rendered in Kamakhya Dutt Ram vy. 
Shyam Lal, ILR 4 Luck 635 = (AIR 1929 
In that case the auction sale 
was held on October 27, 1925, That was 
confirmed on December 4, 1925 without 
bringing the Legal Representatives of the 


deceased judgment-debtor on record and 
without notice to them. A contention 


was raised in that case to the effect that 
the sale, for the aforesaid reason, was 
void. In that context. it was held af 
page 640 of the Report, thus: 

“The sale had taken place in the 

lifetime ` of the judgment-debtor and 
there are no provisions in the Code of 
Civil Procedure which require legal re- 
presentatives of a judgment-debtor. who 
has died after the sale. to be brought 
on record for the purpose of confirma~ 
tion. The case may be differen; if a 
judgment-debtor dies before the date of 
the sale and the gale takes place behind 
the back of his representatives, but we 
express no opinion on that point.” 
It may be noticed from the facts of that 
ease that the sale was held on October, 
27, 1925 and within one month thereafter, 
that is on November 3. 1925, the judg- 
ment-debtor died and the confirmation 
took place on December 4, 1925, That 
was a case where we find the judgment~ 
debtor not availing himself of the re- 
medies contemplated under Rules 89 and 
90 of Order 21. Civil P, C, as is the case 
obtaining in the instant case. but never~ 
theless it was held there that the con- 
firmation was valid. 


40. The next case referred to is 
the case of Puttavva v. Varanashi 
Subraya, 1953-2 Mad LJ 209 = (AIR 


1953 Mad 988) of the Madras High Court. 


1973 
In that case, a mortgage decree was 
passed by which the defendants therein 
were required to pay a sum of money 
to the plaintiffs within a stipulated period, 
in default of which a final decree was 
directed to be passed for sale of the 
mortgaged property. There was a de- 
fault and a final decree was passed. and 
the hypotheca was sold by public auc- 
tion on January 16, 1937 and the mort- 
gagee decree-holder himself became the 
purchaser. Before the sale _ was con- 
firmed. the first defendant died on Janu- 
ary 23. 1937. No steps were taken to 
declare defendants 2 and 3 as the legal 
representatives of the 1st defendant and 
mo attempt was made to appoint any- 
body as guardian ad litem of the minor 
defendants 2 and 3. But, the sale was 
confirmed on February 24. 1937. and the 
sale certificate dated March 15, 1937 was 
issued to the auction-purchaser who ob- 
tained delivery on April, 17. 1937. In 
that context. a contention was raised to 
the effect that the confirmation as well 
as the sale were bad in law because the 
legal representatives of the deceased 1st 
defendant, the judgment-debtor, were 
mot brought on record and no guardian 
for defendants 2 and 3 was appointed 
before the order of confirmation was 
made by the Court. The Court held 
that both those infirmities were only 
irregularities not effecting the validity of 
the confirmation of the sale. The follow- 
ing observations. at page 211 of the Re- 
port. were relied upon by the learned 
counsel appearing for the appellant: 


“ven in cases where no legal re- 
resentative of a deceased judgment- 
debtor was brought on record after sale 
but before confirmation, it has been held 
that the confirmation without a legal! 
representative is only an irregularity 
which would not invalidate the sale as 
void, The provisions of clauses (2) and 
(3) of Order 21. Rule 92. Civil P. C.. are 
the governing factors in matters of this 

i Under clause (1) of the rule 
where after a sale takes place no ap- 
plication is made under Rule 89 or 
Rule 90 or Rule 92, to set aside the sale. 
or where such application is made and 
disallowed the Court shall make an order 


co: ing the sale and thereupon the 
sale shall become absolute. The period 
of limitation for making applications 


under Rules 89, 90 and 91 of Order 21, 
Civil P. C.. is thirty days as prescribed 
under Art. 165 of the first schedule of 
the Limitation Act. Therefore after the 
lapse of thirty days. if no application is 
made to set aside the sale or if during 
that period an application is made and 
subsequently that application is disallowed: 
then it is the bounden duty of the Court 


to confirm the sale without any fresh 
application or a request from the decree~ 
holder or the purchaser in Court auciion. 
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When once a sale takes place, and the 
decree-holder is not the purchaser. he 
ceases to have any interest in the pro- 
perty; all the burden which the decree- 
holder ‘ill then had is shifted on the 
shoulders of the purchaser. There is no 
provision in the Code of Civil Procedure 
for a purchaser to apply for bringing on 
record the legal representatives of the 
deceased judgmeni-debtor after the sale 
takes place but before the confirmation. 
There is also no period of limitation pre- 
scribed for such bringing on record. The 
period of ninety days for bringing on 
record a legal representative in a suit 
cannot apply to a case where the iudg- 
ment-debtor dies after sale but before 
sale confirmation, The 
might be at any time and need not 
necessarily be within thirty days of the 
sale. We have -also to remember that 
under clause (1) of Rule 92 of Order 21 
there is no obligatory duty of issuing 
any notice of the confirmation to the 
judgemeni-debtor unlike what we find in 
clause (2) of that rule. Though the con- 
firmation of sale is a judicial matter and 
not an administrative act, the Code does 
not provide for the issuing of any notice 
to the judgment-debtor whose property 
has been sold ‘in auction.” 


44. (1952) 1 Mad LJ 400 = (AIR 
1952 Mad 871) & ILR 4 Luck 635= (AIR 
1929 Oudh 235). were also referred to 
in the judgment. We find in these afore- 
said decisions tha; the legal represen- 
tatives, sought to be brought on record 
were already on record, and a formal 
order only was-necessary to record that 
factum, That was considered to be 
merely an irregularity not vitiating the 
confirmation of the sale. The Division 
Bench there held that non-appointment 
of the guardian also is only an irregu- 
larity not affecting either the confirma- 
tion or for that matter. the sale. that 
was confirmed. At page 214 of the Re- 
port, was held thus:— 


_ “A review of the decisions which we 
have just noticed above shows that even 
in cases where at the time of sale a 
minor was not properly represented by 
a guardian but when execution was 
ordered there was proper and sufficient 
representation of the minor, then such 
a sale could at the worst be held only 
an irregular sale and not a void one. All 
the more so should we hold that a sale 
validly held cannot be declared invalid 
by the mere fact that at the time of 
confirmation the judgment-debtor’s minor 
sons were not represented by guardian. 


The question which arises in this case ` 


is really bereft of direct authority. But 
the principles deducible from analogous 
cases is that it is impossible to hold that 
the confirmation is invalid.” ` 
_ 42. Though the situation present 
in that case is not similar to the one 





confirmation _ 


\ 
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obtaining in the present case. still, the 
observations made therein, as referred 
to heretofore, are certainly helpful to 
the appellant herein. The above case is 
the one where there was no formal order 
passed recording the factum that the 
legal representatives of the deceased 
judgment-debtor were already there on 
record.: That formality of not formally 
recording the persons who are already 
there on record as Legal Representatives 
of the deceased judgment-debtor and the 
non-appointment of the guardian for ‘the 
minor legal representatives, were styled 
or characterised by the Bench as mere- 
ly an irregularity not effecting the vali- 


dity or otherwise of the confirmation of © 


the sale. or the sale that was confirmed. 


43. A decision rendered in Smt. 
Lakshmi Ammal v. Sri Thangaraju 
Padayachi ATR 1958 Mad 396 was relied 
upon by the learned counsel for the ap- 
pellant to show that no application by 
the auction purchaser was necessary 
under the Civil P. C. to enable the Court 
to confirm the sale. and that the con- 
firmation of sale was the duty of the 
Court which it should suo motu perform 
without being moved by any party. This 
was relied upon by the learned counsel 
for showing further that an order of 
confirmation is only ministerial one to 
be passed automatically after ‘the’ fulfil- 
ment of the conditions mentioned in 
sub-rule (1) of 
Civil P. C. leaving nothing for anybody 
to agitate upon thereafter. . 


44. Sri M. B. Rama Sarma. the 
learned counsel. relied upon a decision 
rendered in the case of Pethaperumal 
Ambalam v. Chidambaram Chettiar, AIR 
1954 Mad 760 for the following proposi- 
tion namely. that on the issuance of a 
sale certificate to the purchaser under 
Order 21, Rule 94, the latter’s title be- 
comes perfected and complete and his 
right to possession unimpeachable as 
against the parties to the suit as well as 
those claiming under them. and that 
there is no obligation on his part to 
apply to the Court for delivery. and it 
is open to him to obtain possession out 
of Court. If he took possession outside 
Court either by taking ‘Khas’ possession 
of the property. or getting an attorn- 
ment or recognition from the tenants in 
possession. neither the judgment-debtor 
nor his representatives, if he were dead 
can raise an objection to such posses- 
sion. In such a case the death of the 
judgment-debtor after ‘the sale certificate 
and before possession had been taken by 
the purchaser would have no legal 
effect, notwithstanding that the legal re- 
presentatives have not been impleaded 
before possession is taken. Reliance is 
placed upon this decision by the learned 
counsel having regard to the language 
employed both in Rule 94 as well as in 
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Rule 92 (1) to have a situation obtaining 
in Rule 92 approximated to the one ob- 
taining under Rule 94 in the sense that 
the Court. in either case, has no other 
option, excepting that of doing what it 
was enjoined statutorily under the two 
provisions to do without being left with 
any discretion. Under Rule 94 of O. 2L 
where a sale of immovable property has 
become absolute. the Court shall have to 
grant a certificate specifying the partix 
culars mentioned therein. The objection 
raised to the effect that no legal repre+ 
sentative has been brought on record 
before possession is directed, is held un- 
tenable because of the fact that the duty 
cast upon the Court under that rule is 
to issue a certificate after being satisfied 
that the sale of immoveable property has 
become absolute, and as stich, on account 
of the mandatory language employed in 
Rule 94, requiring the Court to issue a 
certificate provided the condition men= 
tioned therein is satisfied, Neither the 
interesis of the judgment-debtor. nor for 
that matter, those of his legal represen- 
tatives can be said to have been affected) 
as to need bringing the legal represen 
tatives of the judgment-debtor on record. 
The same position. according to the 
Jearned counsel, obtains even in the case 
governed by sub-rule (1) of Rule 92, 
where the Court has been enjoined to 
pass an order, confirming the sale pro- 
vided there is no application made under 
Rules 89. 90 and 91. or when such ap+ 
plications were disallowed. 


45. There is considerable force in 
contention in approximating the situa- 
tion under Rule 94 (1) to one contem- 
plated under Rule 92 as not to render 
it any further obligatory on the part of 
anyone, much less upon the auction pur-~ 
chaser, to bring the legal representatives 


of the judgment-debtor on record be~ 
fore the confirmation of ‘the sale is 
effected, 

46. The decision in Satyanandam 


v. P. Namayya, AIR 1938 Mad 307 was 
relied upon for the following proposi- 
tion; that there is no provision in_ the 
Code of Civil Procedure for an applica- 
tion by the auction-purchaser for con- 
firmation of the sale; confirmation follows 
‘automatically under Rule 92 (1) and the 
setting aside of the sale follows auto- 
matically, under Rule 92 (2) of Order 21, 
An order rejecting an auction-purchaser’s 
application for confirmation of the sale 
is not an appealable matter. nor can it 
be revised. This decision was cited more 
with a view to impressing that the nature 
of the activity involved in the Courts 
passing an order under sub-rule (1) of 
Rule 92 of Order 21, Civil P, C.. is more 
ministerial in character on account of 
the fact that if the condition is fulfilled, 
an order of confirmation has got to be 
passed automatically. 
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47, The case of Seethanna v. 
Lakshmi Devi, AIR 1962 Andh Pra 520 
was relied upon for ‘the following pro- 
position occurring at page 521 of the 
Report: 


“As we have already remarked. 
Order 22. Civil P, C, governs only suits 
and appeals and does not come into play 
in regard to other proceedings. If there 
is no other law which compels a party 
to bring on record ‘the legal representa- 
tive within a particular time. it cannot 
be posited that an application to bring 
the legal representatives on record in 
proceedings other than suits or appeals 
abates or lapses. The legal representa~ 
tives have to be brought on record in 
such proceedings before final orders are 
passed, so that the orders might be bind- 
ing on ‘them, It is only for that purpose 
the present application was brought. It 
is to be borne in mind that after the 
sale is confirmed the title to the pro- 
perty covered by the sale vests in the 
auction-purchaser and nothing remains in 
the iudgment-debtor. That being so, 
there is nothing for the judgment-debtor 
to urge by way of answer in an -appli- 
cation for delivery of that property. 
Consequently. it is not necessary to issue 
notice to the judgment-debtor in such an 
application. If it is unnecessary to serve 
the judgment-debtors with notice. it is 
equally so even with regard to their legal 
representatives because they could op- 
pose such an application only on grounds 
which were open to the iudgment-deb- 
tors. So possession could be obtained 
without notice to them or even without 
formally bringing them on record.” 


This case was relied upon for the pur- 
pose of showing that when at the time 
of the delivery of the possession of the 
property sold in execution of a decree, 
the legal representatives of the judg- 
ment-debtor need nor have to be brought 
on record, as the judgment-debtor him~ 
self is left with no objection to agitate 
upon, at that stage. and when no notice 
was necessary to the judgment-debtor, 
no useful purpose will be served by 
bringing the legal representatives also of 
the judgment-debtor on record. who 
could not have done what the judgment- 
debtor himself would and could not have 
done, especially. in view of the fact that 
after the confirmation of sale. the title 
to the property covered by the sale vests 
in the auction-purchaser and nothing re- 
mains in the judgment-debtor to object 
to or agitate upon. 


48. A decision of the Full Bench 


of Kerala High Court in Subramonian 
Nadar v. Chinnan Nadar, AIR. 1963 Ker 5 
(FB) was relied upon for the purpose of 
showing that there is no question of ef- 
fective representation in the case of ex- 
ecution proceedings. 
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49. In the case of Janak Raj v. 
Gurdial Singh, 1968-1 SCJ 222 = (AIR 
1967 SC 608) the Supreme Court held 
what the Court shall have to confirm a 
sale of the immovable property effected 
in execution of an ex parte decree, not- 
withstanding the fact that the decree is 
stated to have been set aside at the time 
when the confirmation is sought for. In 
that case, one by name Swaran Singh 
obtained an ex parte decree on February 
27. 1961 against Gurdial Singh for Rupees 
519. Sale took place in execution of that 
decree, The appellant before the Supreme 
Court became the highest bidder on 
December 16, 1961. On January 2, 1962, 
the judgment-debtor made an applica- 
tion to have the ex parte decree set 
aside. On January 20, 1962. he filed an 
objection petition against the sale of the 
house on the ground that the house, 
which was valued at Rs. 25,000/-. thas 
been auctioned for Rs. 5,000/. only. and 
that the sale had not been conducted in 
a proper manner inasmuch as there was 
no due publication of it and the sale too 
was not held at the proper hour. The 
executing Court stayed the execution of 
the decree also by an order dated April 
19, 1962, till the disposal of the applica- 
tion for setting aside the ex parte decree. 
On October 26, 1962. the ex parte decree 
against the judgment-debtor was set 
aside. On November 3, 1962, the auc- 
tion purchaser made an application for 
revival of the execution proceedings and 
for confirmation of the sale under O, 21, 
R. 92 of the Code of Civil Procedure. 
On November 7, 1962. the judgment- 
debtor filed an objection thereto con- 
tending that the application for revival 
of execution proceedings was not main~ 
tainable after setting aside the ex parte 
decree and that the auction purchaser 
was in conspiracy and collusion with the 
decree-holder and as such not entitled 
to have the sale confirmed. The case of 
the collusion was not substantiated. The 
executing Court, overurrling the obijec~ 
tions of the judgment-debtor.. made an 
order on August, 31st 1963, under. O. 21, 
R, 92, confirming the sale. The validity 
of that confirmation is attacked, In that 
context. their Lordships of the Supreme 
sean held at page 224 of the Report 

us: 


“Ordinarily, if no application for 
setting aside a sale is made under any 
of the provisions of Rules 89 to 91 of 
Order 21. or when any application under 
any of these rules is made and disallow- 
ed, the Court has no choice in the matter 
of confirming the sale and the sale must 
be made absolute. If it was the inten- 
tion of ‘the legislature that the sale was 
not to be made absolute because the 
decree had ceased to exist. we should 
have expected a provision to that effect 
either in Order 21 or in Part II of the 
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Code of Civil Procedure of 1908 which 
contains Sections 36 to 74 (inclusive).” 
Their Lordships, in summing up the posi- 
tion, at page 228 of the Report. further 
observed thus :— 


“For the reasons already given and 
the ‘decisions noticed. it must be held 
that the appellant-auction purchaser was 
entitled to a confirmation of the sale 
notwithstanding the fact that after the 
holding of the sale the decree had been 
set aside. The policy of the legislature 
seems to be that unless a stranger auc- 
tion purchaser is protected against the 
vicissitudes of the fortunes of the suit, 
sales in execution would not attract 
customers and it would be to the detri- 
ment of the interest of the borrower and 
the creditor alike if sales were allowed 
to be impugned merely because the 
decree was ultimately set aside or modi- 
fied. The Code of Civil Procedure of 
1908 makes ample provision for the pro- 
tection of the interest of the judgment- 
debtor who feels that the decree ought 
not to have been passed against him, On 
the facts of this case. it is difficult to 
see why the judgment-debtor did not 
ee to the provisions of O, 21, 


Very sirong reliance is placed on this 
decision by the learned counsel for the 
appellant to impress upon this Court and 
emphasise the ministerial character of 
the order to be passed by way of con- 
firmation of sale under sub-rule (1) of 
Rule 92 of Order 21. Civil P. Œ. The 
sale of immovable property was held in 
execution of an ex parte decree in the 
above case. At the time when the con- 
firmation of that sale was sought for, 
an objection was raised to the confirma- 
tion on the ground ‘that the very decree 
pursuant to the execution of which the 
sale was effected, was set aside. and as 
such, the Court should not confirm the 
sale. In that context, we find the 
Supreme Court explicating the policy of 
the Legislature embodied in sub-r, (1) 
of Rule 92 of Order 21, Civil P, C. A 
canon of construction is indicated in the 
decision of the Supreme Court, firstly, 
in saying that there is nothing either in 
Rule 92, or for that matter, in the Code 
of Civil Procedure, to show that the sale 
should not be confirmed if the- decree, 
pursuant to which the sale was held, 
was subsequently set aside. and that 
policy as spelled out by the Supreme 
Court from the provisions contained in 
sub-rule (1) of Rule 92 of Order 21, 
Civil P, C. concludes the matter in issue 
im the instant case, The policy of the 
Legislature is that unless a siranger 
auction-purchaser is protected against the 
vicissitudes of the fortunes of the suit, 
sales in execution would not attract 
customers and it would be to the detri- 
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ment of the interest of the borrower ang 
the creditor alike if sales were allowed 
to be impugned merely because ‘he 
decree was ultimately set aside or modi~ - 
fied. Their Lordships of the Supreme 
Court have occasion also to refer to the 
provisions providing for the protection 
of the interests of the judgment-debtor, 
who feels that that decree ought not to 
have been passed against him and inci- 
dentally, their Lordships made a refer- 
ence to the judgmeni-debtor’s not avail- 
ing himself of the remedy available to 
him under Rule 89 of Order 21. Civil 
P. C. If the purpose oriented interpre- 
tation of the statute as came to be laid 
by the Supreme Court, in the abovesaid, 
case, has to be applied to the facts of 
the present case, what follows is that 
in the absence of there being any pro- 
vision, requiring the auction-purchaser to 
bring the legal representatives of the 
judgment-debtor, who dies after the date 
of the sale but before the confirmation, 
on record, and where the specific condis 
tions stipulated in sub-rule (1) of R., 92 
are found to have been complied with, 
In the sense, so far as the facts of the 
present case are concerned, that applica- 
tion made by the judgment-debtor under 
Rules 89 and 91 of Order 21 were dis- 
allowed, and in view of the observation 
of the Supreme Court to the effect that, 
under these circumstances. the Court has 
no choice in the matter of confirming the 
sale. and that sale must be made abso- 
lute. I am of the opinion that the con- 
firmation. in this case, as made by the 
Court on November 20, 1961 of the sale 
effected on June 18. 1956. is quite con- 
Sistant with provisions contained in sub- 
rule (1) of Rule 92 of Order 21 of the 
Code of Civil Procedure. and the same 
is perfectly valid. not being hit by any 
of the infirmities, 


50. In the case of Hukumchand v. 
Bansi Lal, 1968-2 SCJ 32 = (AIR 1968 
SC 86) Wanchoo, C. J. speaking for the 
Court, referring to the scope and the 
ambit of sub-rule (1) of Rule 92 of 
Order 21 of the Code of Civil Procedure, 
observed at page 35 of the Report thus: 


“That provision makes it absolutely 
clear that if no application is made under 
Rule 89. Rule 90 or Rule 92 or where 
such application is made and disallowed, 
the Court has to make an order con- 
firming the sale and thereupon the sale 
becomes absolute ....sccsceseces what O, 21, 
R. 92 contemplates is that where con- 
ditions thereunder are satisfied. an order 
for confirmation must follow.” 


It is admitted on either side, that in the 
present case. the conditions contemplat- 
ed under Sub-rule (1) of Rule 92 of 
Order 21, C. P. C.. are complied with in 
the sense that applications filed by the 
judgment-debtor under Rule 89 and 
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Rule 90 -were disallowed, in which even- 
tuality, according to the above observa- 
tion of their Lordships of the Supreme 
Court. confirmation shall have to follow. 
No circumstances, other than those that 
were contemplated under the aforesaid 
rule, need be adhered to. The circum- 
stance of bringing the legal representa- 
tives of the judgment-debtor. who died 
subsequent to the sale but before the 
confirmation of the sale, is not one con- 
templated under sub-rule (1) of Rule 92 
of Order 21, Civil P, C. 


51. The case of Radhi v. Buta Mal, 
AIR 1929 Lah 618, decided by the High 
Court of Lahore. was referred to by the 
Learned counsel for the proposition that 
an unsuccessful applicant to have the 
sale set aside under Rule 90, even 
if he is mot a party to the suit or to the 
execution proceedings is debarred from 
bringing a suit by Rule 92 (3). 


52. As against the aforesaid deci- 
sions. the learned counsel appearing for 
the respondents drew my attention to 
certain cases governing a situation ob- 
taining not subsequent to the sale being 
effected but before then, and as such 
they are not applicable and are- distin= 
guishable from the facts of the present 
ease, 


53. Reliance was placed by the 
learned counsel appearing for the res- 
pondents upon a decision of the Madras 
High Court in Raghunath Sami v. Gopauj- 
rao, AIR 1922 Mad 307. That was a case 
where the sale held in contravention of 
the provisions of Section 50. Civil P, C. 
was held to be a nullity, In that case 
in execution of a decree, in which the 
puisne mortgagee consented for sale, free 
of his mortgage on the condition that 
the balance be paid to him after the dis- 
charge of the prior mortgage. subsequent 
to the order for sale but prior to the 
sale itself such puisne mortgagee died 
and his legal representative was not 
brought on tthe record and the sale was 
held and confirmed. Under those cir- 
cumstances the Court held that as the 
procedure laid down by Section 50. Civil 

C. had not been followed the sale was 
a nullity and does not require to be set 
aside under Art, 166 of the Limitation 
Act. 1908, 


54. Sri M. B. Rama Sarma, learn- 
ed counsel appearing for the appellant 
submitted that the cases governing the 
situation obtaining prior to the sale being 
held are clearly distinguishable from the 
case on hand, which was a case where 
the sale was held and the confirmation 
also was made. There is considerable 
force in that contention of the learned 
counsel and I find that this decision has 
no application to the facts of the pre- 
sent case, 
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55. The next case relied upon is 
a Full Bench decision of the Madras High 
Co in Kachamalai v. Shahaji Rajah, 
That was again 
a case arising under ‘the provisions con- 
tained in Section 50, Civil P, C, As per 
Section 50, Civil P. C. where a judg- 
men; debtor dies before a decree has 
been fully satisfied, the holder of the 
decree has been given a right to apply 
to the Court. which passed it. to execute 
the same against the legal representa- 
tives of the deceased. The learned coun- 
sel for the appellant submits- that we are 
not concerned with the applicability of 
Section 50, Civil P. C. Section 50 is only 
an enabling provision conferring the right 
upon: the holder of a decree if he is 
desirous of executing the decree against 
the legal representatives of the deceased, 
on the death of the judgment-debtor, to 
apply to have the legal representatives 
of the deceased to be brought on record, 
But the situation present in our case has 
absolutely no parallel to the one con- 
templated under Section 50. Civil P, C, 
The appellant does not want ‘to proceed 
against the judgment-debtor, nor for that 
matter, against legal representatives of 
the deceased. judgment-debtor. nor the 
remedy he is claiming is one contemplat- 
ed under Section 50, Civil P, C, so as 
to have the same applied to the facts of 
this case, and therefore I am in agree- 
ment with the contention raised by the 
learned counsel for the appellant thai 
this case has no application to the facts 
of the present case. 


. 56. The other cases cited by the 
learned counsel appearing for the res- 
pondents were decided on the language 
employed in Section 50. Civil P., C. For 
the reasons already stated. the decisions 
relied upon are clearly distinguishable 
and as such there is no need to make 
any reference to the same, Even so the 
learned counsel persists in arguing that 
the principle underlying Section 50, 
Civil P. C. should be allowed to pervade 
the proceedings contemplated under sub- 
rule (1) of Rule 92 of Order 21. Civil 
P. C. and the learned counsel stresses 
that the situation existed at the time of 
the institution of the suit viz.. the pre- 
sence of the defendant shall have to be 
continued to exist even under sub-r. (1) 
of Rule 92 of Order 21. Civil P, C. There 
is misconception as to the extension of 
the principle underlying Sec. 50, Civil 
P. C. to a situation obtaining under sub- 
rule (1) of Rule 92 of Order 21. Civil 
P. C. Till the decree is passed the de- 
fendant is given enough of opportunity 
to answer the claim made by the plain- 
tiff against him. Subsequent to the pas- 
sing of the decree and when the decree 
is sought; to be put in execution and 
actually put in execution certain re- 
medies are provided to the judgment- 
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debtor under Rules 89 and 90 of the Civil 
P. C. to have the sale of immovable pro- 
perties held in execution of the decree 
set aside. When once application under 
those two Rules viz. 89 and 90 has been 
filed and found to be not maintainable 
and disallowed, the remedies open to the 
judgment-debtor must be taken to have 
been exhausted either by him or for that 
matter by the legal representatives. The 
theory underlying the representation also 
must be taken to have had no applica- 
tion to the situation obtaining under sub- 
rule (1) of R. 92 of O. 21. Civil P. C. 
and as such I find there is no force in 
the contentions put forward on behalf of 
the respondent to the effect that the 
principle underlying the representation 
must be carried into the situation con- 
templated under sub-rule (1) of Rule 92 
of Order 21. Civil P, C. 

57. Reliance was placed by the 
learned counsel appearing for the ap- 
pellant on a decision of the Madras High 
Court in the case of Vyaravan v. Rayalu 
Ayyar & Co. AIR 1951 Mad 844. for the 
proposition that the auction purchaser in 
a Court auction sale becomes the owner 
of the properties on the date of the sale. 
We may notice in this connection, the 
language employed in Section 65 of the 
Civil P. C., is to the effect that when any 
immoveable property is sold in execu- 
tion of a decree and such sale has be- 
come absolute, the property shall be 
deemed to have vested in the purchaser 
from the time when the property is sold 
and not from the time when the sale 
becomes absolute, In our case it is ad- 
mitted that the sale theld on 18-6- 
1956, is valid. That is not disputed, But 
what was disputed was that the con- 
firmation made on 20-11-1961 was bad. 
But in view of my finding to the effect 
that the confirmation is not bad, it is 
manifest that both the sale as well as 
the confirmation are valid in law. If 
they are valid in law. the suit as brought 
is not maintainable in law. 

58. According to the plaint allega- 
tions, the suit was instituted on 16-4- 
1962. The auction purchaser got pos- 
session of the property on 19-2-1962, The 
sale was held on 18-6-1956. The appli- 
cations under Order 21. Rule 90. Civil 
P. C. and under Order 21. Rule 89 filed 
by the judgment-debtor. were disallowed 
and the sale was confirmed on 20-11- 
1961. Within 30 days after the date of 
the sale. it can be set aside under sub- 
rule (2) of.Order 21. Civil P. C. 


59. The case of the plaintiff as 
put forward by her in the plaint is that 
she was in possession of plaint schedule 
properties. though in the evidence it_is 
put forth that she was dispossessed, But 
the auction purchaser has been found to 
be in possession of the properties in 
question. 
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60. So far as the point of limita- 
tion is concerned in view of the fact 
that it is found that the confirmation of 
the sale. as well as the sale are found to 
be valid and according to Section 65 
C. P.C. the vesting is deemed to have 
taken place at the time when the sale 
was effected buy not at the time when 
the sale became absolute. and the sale 
in the present case was effected on 
18-6-1956 and in view of Ex. B-9 dated 
19-2-1962, a delivery receipt. by virtue 
of which the appellant is found to be in 
possession of the property. I find no case 
is made out attracting Art,’ 142 of the 
Limitation Act. In view of the afore- 
said finding of mine no other points arise 
for consideration. 


_ 61. ` For the foregoing reasons I am 
satisfied that the decree and tudement 
of the Court below shall have to be set 
aside and’ they are accordingly set aside 
and the suit is dismissed. The appeal 
is therefore allowed with costs. As the 
suit was instituted in forma pauperis the 
court-fee shall have to be paid by the 


plaintiff. 
Appeal allowed. 
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Somanath Baraman and others, Ap- 
pellants v. Raia S. V, Jagannatha Rao, 
Respondent, 

C. C. C. Appeal No. 19 of 1970, D/- 
19-6-1972. 

Index Note: — (A) Hyderabad Money 
Lenders Act (5 of 1349 F). Sees. 2 (7), 3 
(5) (a) 9 (2) — Money lender —Who is 
— Burden of proof — Money lending 
business — Casual or stray transaction of 
money lending is mot one in the ordinary 
course of money lending business, 


‘Brief Note: — (A) In order to attract 
the provisions of this Act. it should be 
first established that ‘the plaintiff is a 
money lender and the loan was advanced 
in the ordinary course of business. The 
burden of establishing this fact is on the 
defendants. 

(Para 14) 


In deciding whether a particular 
transaction is one. which took place in the 
ordinary course of business or not, a stray 
or casual transaction by a person not 
possessing the licence would not amount 
to a transaction done in the ordinary 
course of business, 

(Para 15) 


It is mecessary to prove some degree 
of system and continuity in his money 
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lending transactions and something more 
than loans to friends or relatives. In 
considering whether a person is carrying 
On a business of money lending all loans 
made by him must be taken into account. 
(Para 15) 

A single and casual transaction of 
Ioan in a different district, than the one 
fn which the plaintiff had held the 
licence, does not in any way prevent the 
plaintiff from recovering the said sum. 
(Para 24) 


. Section 3 (5) (a) does not prohibit 
and therefore does not invalidate an 
isolated transaction of lending money. 
Case law discussed, (Para 35) 
Cases Referred: Chronological Paras 


AIR 1970 SC 1420 = (1970) 1 SCWR 
705. Kaloji Talusappa v. Khyana 


ouda 

AIR 1970 SC 2007 = (1971) 1 SCR 
657, Gajanan v. Brindaban 

AIR 1967 SC 1826 = (1967) 3 SCR 
778. Director, Supplies and Dis- 
posals v, Board of Revenue 21 

AIR 1965 SC 531 = (1964) 7 SCR 
664, State of Andh, Pra, v. H. A. 
Bakshi and Bros. 

(1962) 2 Andh WR 137 = (1962) 2 
Andh LT 210, Vara Laxmi v. Syed 


22, 35 


Kasim Hussain iL 
AIR 1960 Andh Pra 272, Wangapally 
Latchiah v. Peddi Laxmiah 15 


1958-1 Andh WR 413 = 1958 Andh 
LT 543. Managala Yadgiri v. Pittala 
_ Veeraiah 14 
AIR 1955 SC 176 = 1955 SCR 952, 
Narain S. W, Mills v, Commr, of 
Excess Profits Tax 
AIR 1955 Hyd 113 = ILR (1955) 
Hyd 169 (FB). Mohd. Bin Salem v. 


maji 13. 24 
AIR 1941 Nag 177 = 1941 Nag LJ 
194. Sitaram Shrawan v. Bajya 


Parnya 
(1918) 1 KB 205. Edgelow v. Mac- 
El 17 


wee 
(1908) 25 TLR 127. Newton v. Pyke 16 
“896 AC 325 = 65 LJQB 410, Grain- 
ger and Son v. Gough 16 


Ch. Sitaramayya. for Appellants; B, 
V, Subbarayadu and P, Kameswara Rao, 
for Respondent. 


VENKATARAMA SASTRY, J.— 
The defendants 1 to 4 are the appellants 
in this appeal. This appeal is preferred 
against the decree in O., S, 45/65 on the 
file of the Ist Addl. Chief Judge, City 
Civil Court. Hyderabad. 


2. The suit was instituted by the 
respondent for the recovery of a sum of 
Rs, 55,125/- on the basis of a registered 
simple mortgage bond dated 4-10-1961, 
executed by the appellants herein in his 
favour. The bond was originally executed 
for rupees one lakh. out of which the 
appellants paid a sum of Rs. 50,000/— 
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on 29-6-65 leaving a balance of Rs. 
50,000/—. as due to the plaintiff. Accord- 
ing to the terms of the mortgage bond the 
appellants, agreed to pay monthly interest 
to the plaintiff under the mortgage bond 
and paid it punctually till January. 1965 
and thereafter committed default. The 
plaintiff therefore issued for the balance 
of the principal and the interest ‘that ac- 
erued till the date of the suit, The suit 
was filed on 15-10-65. The hypotheca , 
under the mortgage bond is a house pro- 
perty comprised in Municipal No, 5-0-665, 
Gunfoundry. ` Hyderabad specified in 
Schedule-A. The interest provided under 
the bond was at 9% per annum, The 
bond was executed and registered at 
Hyderabad. and the defendants appellants 
were residents of Hyderabad and the suit, 
therefore, came to be instituted in the 
Hyderabad Court. 

_% The defendants admit the exe- 
cution of the mortgage and the receipt. of 
consideration. They however pleaded 
that the loan was taken for the investi- 
ment by the defendants for their busi- 
ness, particularly for the acquisition of 
the land known as “Karbala Maidan” 
Secunderabad, that the plaintiff should 
wait till the complete sale of entire Kar- 
bala Maidan, that the plaintiff is aware of 
the steps taken by the defendants for the 
sale of the said property. but has unne- 
cessarily come to Court in a haste and, 
therefore, the suit was premature, They 
also pleaded that in any event having re- 
gard to the payment of interest every 
month, the rate of interest charged is ex- 
cessive and the debt is liable to be scal- 
ed down. They further pleaded as fol- 


WSsi— 

“These defendants understand that 
the plaintiff is a money-lender within the 
meaning of “Money Lenders Act” and the 
suit is therefore not maintainable.” 

The defendants therefore. pray for the 
dismissal of the suit. 

4, On these pleadings the lower 
Court framed the following issues:— 

1. Whether there was any under- 
standing tha; the money under the mort- 
gage bond was payable only after the sale 
of the defendants’ property known as 
“Karbala Maidan”?, 

2. Whether such a plea is tenable in 
view of the registered mortgage bond 
4-10-61? 

3. Whether the suit is premature? 

4, Whether the suit is barred as of- 
fending the provisions of the Hyderabad 
Money Lenders Act? 

5. Whether the interest charged is 
excessive? 

6. To what relief? 

5. Issues 1. 2. 3 and 5 were not 
pressed by the defendants and were there- 
fore found against the defendants. The 
only relevant issue that was taken up by 
the lower Court was issue No. 4, The 
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burden of establishing that the suit is bar- 
red by the provisions of Hyderabad 
Money Landers Act. being on the defend- 
ants the first defendant examined him-~ 
self as D. W. 1 and filed Exs. B-1 to B-28. 
The plaintiff has examined himself as 
P. W. 1. his clerk as P, W. 2, his power 
of attorney agent as P, W, 4 and the 
Tahsildar as P. W. 3, Exs. A-1 to A-24 
have been marked on his behalf, 


6. On a consideration of the entire 
eivdence and the relevant case law cited 
, before it, the lower Court held that the 
plaintiff is not a money lender within the 
meaning of Section 2 (7) of the Hydera- 
bad Money Lenders Act and the suit is 
not liable to be dismissed under Section 9 
of the said Act. for non-compliance of 
Sec, 3 thereof. The lower Court there- 
fore found the issue No. 4 in favour of 
the plaintiff and ultimately passed a pre- 
liminary mortgage decree for the suit 
amount with costs, 


7. In this appeal, preferred by the 
defendants, Sri C. Seetharamaiah, learned 
counsel appearing for the defendants ap- 
pellanits has raised the contention that the 
plaintiff is a money lender within the 
meaning of Section 2 (7) of the Act and 
the provisions of Section 9 would apply 
to this case. inasmuch as the plainti 
had no licence under this Act. for this 
item of money lending ess done at 
Hyderabad and therefore the suit has to 
be dismissed. He has relied upon various 
transactions culled out by him from the 
evidence as indicative of the money lend- 
ing business carried on by the plaintiff, 
which bring him within the definition of 
Money Lender, We shall presently con- 
sider the said documents and their effect. 

8. Before considering the relevant 
decuments in the case, it is pertinent to 
note the relevant provisions of the Money 
Lenders Act. on which reliance is placed 
by the learned counsel for the appellants. 
The Money Lenders Act. Act No. V of 
1349 F, was passed by the erstwhile 
Hyderabad Government and its preamble 
is as follows:— 

“Whereas it is expedient to regulate 
the transactions of money lending and to 
make better provision for its control; it 
is hereby enacted as follows:—” 

9. Section 2 (4) defines the loan 
as follows: 

t “Loan” means a loan secured or un= 
secured, advanced on interest in cash or 
in kind and shall include every transac- 
tion which is in substance a loan but 
shall not include the following: 

xx XX x x 


(g) a loan advanced by one trader to 
another trader in the ordinary course of 
business, in accordance with practice in 
trade.” > i 

10. Section 2 (7) defines the money 
lender as follows:— 
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4. (1) Money lender’ means a person 
including a pawn broker, who within the 
meaning of this Aci; only advances loan 
in the ordinary course of his business or 
does so along with other business, and 
also include the legal representative 

of such person and the person claiming to 
his representative on the ground of 
‘succession or assignment or otherwise.” 


\ IL Section 3 provides for registra- 
tion of money lenders, Sub-section (5) 
of Section 3 is as follows: 

“No money-lender shall carry on in 
any district the business of money lend- 
ing without obtaining a licence provided 
for in sub-section (2). 


(b) if any person contravenes the 
provisions of clause (a), he shall be 
punished with rigorous imprisonment for 
a term which may extend to six months 
or with fine or with both. The fine impos~ 
ed shall in case of default. be recoverable 
as arrears of land revenue, The Taluqdar 
shall have power to award punishment, 
under this Clause, An appeal agains; his 
order shall lie to the Sessions Judge, 

(ec) An offence under this sub-section 

‘be cognisable and bailable.” 

_ 1. Section 5 provides for the 
maintenance of accounts and the furnish- 
ing of statements thereof to debtors by 
money lenders, Section 6 applies to ad~ 
ditional accounts to be maintained by 
pawn brokers. Section 9, which provides 
for the procedure of court is as follows: 
_ “Notwithstanding anything contained 
in any law for the time being in force, 
in every suit relating to a loan. 

(1) The Court shall frame and decide 
the issues whether the money lender is 
a money lender as defined in sub-section 
(7) of Section 2. and whether he has 
complied with the provisions of Section 3 
and of clauses (a) and (b) of sub-see, (1) 
‘of Section 5. and sub-sections (1) and (2) 
of Section 6. 

(2) If it is proved that the plaintiff 
is a money lender as defined in sub-sec« 
tion (7) of Section 2, but does not hold a 
licence granted under Section 3 the Court 
shall dismiss this suit. 

(2-A) If it is proved that the money 
Tender has not complied with the provi- 
sions of clause (a) of sub-section (1) of 
section 5. or of sub-section (1) of Section 
6, or of section 8 and tthe plaintiff’s claim 
is established in whole or in part, the 
Court may. in the circumstances of the 
ease, disallow the whole or any portion 
of the interest due and may disallow the 
eost wholly or in part. 

(3) If it is proved that the money 
lender has not furnished the debtor with 
a statement of account in accordance with 
the provisions of clause (b) of sub-section 
(1) of Section 5, or sub-section (2) of Sec- 
tion 6. the court shall in computing the 
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amount of interest, exclude the interest 
in respect of every period for which the 
money-lender has not furnished the debtor 
with the seus of account.” 


xx 

13. From a reading of the above 
provisions it is clear that the object of 
the Act is to serve the public purpose and 
protect the borrowers from unscrupulous 
and usurious money lenders by prohibit- 
ing them from lending moneys, without 
obtaining licence on pain of imprison~ 
ment as well as by empowering courts to 
dismiss the suits of such money lenders 
(vide the Full Bench decision in Mohd. 
Bin Salem v. Umaji, ATR 1955 Hyd 113) 
(FB). % P va 

14, In order to attract the provi= 
sions of this Act. it should be ‘first esta- 
blished that the plaintiff is a money 
lender and the loan was advanced in the 
ordinary course of business, The burden 
of establishing this fact is on the defend- 
ants. Their Lordships Subba Rao C. J. 
(as he then was) and Srinivasa Chari, J, 
have held in Munagala Yadgiri v. Pittala 
pec (1958 (1) Andh WR 413). as fol~ 
ows:— 

“Under this Act, a professional money 
lender who has not obtained a licence, 
cannot maintain a suit in a civil court 
for recovery of the amount due jo him. 
The court shall dismiss his suit. But a 
person who seeks to non-suit the plaintiff, 
should necessarily allege and establish 
that the plaintiff is a professional money 
lender”, 

15. This view was followed by 
another Division Bench of this Court in 
(Narasayamma v. Andhra Bank. AIR 
11960 Andh Pra 272). The question, there- 
fore, that arises in this case is whether 
the plaintiff is a ‘money lender within 
the meaning of this Act, It is the con~ 
tention of the defendants that the plain- 
tiff is a money lender, and the loan was 
advanced in the ordinary course of busi~ 
mess, whereas it is the case of the plain- 
tiff that he is not a money-lender and 
that he had no business of money lending 
and that the loan was not advanced in 
the ordinary course of such money Jend~ 
ing business. In deciding whether a par« 
ticular transaction is one, which took place 
in the ordinary course of business or not, 
it has been held in several decisions that 
a stray or casual transaction by a person 
not possessing the licence would not 
amount to a transaction done in the ordi~ 
nary course of business, As to what con- 
stitute business of money lending has been. 
discussed in Halsbury’s Laws of England 
(Vol 27 3rd Edition, Page 118). in the fol- 
lowing terms: . 


“In order fo establish that he is car- 
rying on the business it is not sufficient 
to prove that he has occasionally lent 
money aft remunerative rates of interest, 


z 


it is necessary {0 prove some degree of 
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system and continuity in his money Jend-| 
ing transactions and something more than| 
loans to friends or relatives. In consider-; 
ing whether a person is carrying on a 
business of money-lending all loans made 
by him must be taken into account.” 

. 16. In Newton v. Pyke, ( (1908) 
25 TLR 127) if was held that in order to 
fall within the definition of money lender 


‘it was not enough merely to show ‘that 


the man had on several occasions lent 
money at remunerative rates of interest, 
there must be certain degree of system 
and continuity about the transactions. 
Lord Morris held in Grainger & Son v. 
Gough, 1896 AC 325 at p. 343, thus: 

“There can be no definition of the 
words “exercising a trade”. It is only 
another mode of expressing ‘carrying on 
a business’; but it certainly carries with 
it the meaning that the business or trade 
must be habitually or systematically ex- 
ercised, and that it cannot apply to isolat- 
ed transactions.” 

17. The following view expressed 
by Mc. Gardie, J. in Edgelow v. Mac 
Elwee, (1918) 1 KB 205 at p. 206, may also 
helpfully be noted in this conneciion: 

“A man does not become a` money 
Tender by reason of occasional loans to 
relations, friends, or acquaintances, whe- 
ther interest be charged or not, Charity 
and kindliness are not the bases of usury. 
Nor does a man become a money lender 
merely because he may upon one or seve- 
ral isolated occasions lend money to a 
stranger, There must be more than oc- 
casional and disconnected loans, There 
must be a business of money-lending, and 
the word ‘business’ imports the notion of 
system, repetition and continuity.” 


A. Division Bench of this Court 
also held in Varalaxmi v. Syed Kasim 
(1962) 2 Andh WR 137 that 
in order to fall within the definition of 
‘money lender’ it was not enough merely 
to show that a man had on several occa- 
sions lent money at remunerative rates 
of interest; there must be a certain degree 
of sysiem and continuity about. the 
transactions, The definition envisages 
only those classes of persons whose re- 
business is to advance moneys and 
not those who advance moneys casually. 
i taram Shrawan v, Bajiya Parnya, 
(AIR EA ee 177) Vivian ee deel- 
ing wi he meaning of the wor 
‘regular’ held as follows:-— 


_ the word, ‘regular’ shows that ‘the 
plaintiff must have been in the habit of 
advancing loans to persons as a matter of 
regular business, If only an isolated act 
oË money lending is shown to\the Court 
it is impossible to state that that consti- 
tutes a regular course of business, It is 
an acf of business, ‘but not necessarily 
an act done in the regular course of busi- 
ness,” 
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19. In Narain S, W, Mills v. E. P. 
Tax Commissioner, (AIR 1955 SC 176) 
S. R. Das J., dealing with Section 10 of 
Excess Profits Tax Act held: 

“the word ‘business’ connotes some 
real, substantial and systematic or 
organised course of activity or conduct 
with a set purpose. On the other hand, 
a single and-isolated transaction has been 
held to be conceivably capable of falling 
within the definition of business as being 
an adventure in the nature of trade 
provided the transaction bears clear indi- 
cia of trade.” 


20. In State of Andhra Pradesh v. 
H., A. Bakshi & Brothers (AIR 1965 SC 
531) it was held by Shah, J. as follows:— 

“The expression ‘business’ though 
extensively used is a word of indefinite 
import; in taxing statutes it is used in the 
sense of an occupation, or profession 
which occupies the time, attention and 
labour of a person. normally with the ob- 
ject of making profit. To regard an acti- 
vity as business there must be a course 
of dealings, either actually continued or 
contemplated to be continued with a pro- 
fit motive, and not for sport or pleasure.” 


21. These two dècisions of ‘the 
Supreme Court were followed in Directors 
& D., Calcutta v. Board of Revenue 
(AIR 1967 SC 1826) and it was held: 


“That the Director was not carrying 
on the business of buying or selling goods 
within the meaning of Section 2 (c) of 
Bengal ‘Finances (Sales Tax) Act. when 
he was selling a part of the war material 
which was left in surplus and the transac- 
tions of sale were not Hable to be taxed 
under the provisions of the Act.” 

22. In Gajanan v. Brindaban (AIR 
1970 SC 2007) it has been held by their 
Lordships of the Supreme Court: 


“That a person registered as money 
lender in one district and who entered 
into an isolated transaction of money 
lending on a mortgage in different dis- 
trict can proceed without registration 
certificate, since a money-lender under 
the C. P. & Berar Money Lenders’ Act 
means a person, who in the regular course 
of business advances a loan and excludes 
isolated ‘transactions of money lending.” 


23. Their Lordships approved ‘the 
decision in (AIR 1941 Nag 177) and held: 


“That an individual transaction of 
lending money has not been declared to 
be void and as we construe the Act asa 
whole, interference with freedom of con- 
tract appears to have been limited only 
to the extent necessary for regulating 
and controlling the business of money 
Jending.” 

24. In that view their Lordships 
held,” taking into view. the scheme and 
the provisions of the Act that a single 
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and casual transaction of loan in a dif- 
ferent district than the one in which the 
plaintiff had held the licence, does not in 
any way prevent the plaintiff from 
recovering the said sum.” It is no doubt 
true that not only the Full Bench deci- 
ston of the Hyderabad High Court in 
AIR 1955 Hyd 113 (FB) but also the 
decision of their Lordships of ‘the 
Supreme Court in Kaloji Talusappa v. 
Khyanagouda, (AIR 1970 SC 1420). inter- 
preting the very same Section 9 of the 
Hyderabad Money Lenders Act, clearly 
establish that if it is found that the 
Plaintiff was carrying on business as a 
money-lender on the date of the transac- 
tion without a licence, the Court is bound 
to dismiss the suit. 


., 25. In view of the above autho- 
rities, it has to be seen whether the 
plaintiff in this case is al money lender 
within the meaning of Section 2 (7) of 
the Act. (After discussing the evidence 
in the rest of this para and paras 26 to 
35) the judgment proceeded): 


35. On a review of the entire evi- 
dence in this case the position may be 
summed up thus. The plaintiff advanced 
at Hyderabad three loans on mortgages 
in 1952 and 1953 to Jai Narain’ Misra, 
and in 1954 to Pyarelal. A sum of 
Rs. 76,000/- was lent for interest to Radio 
and Electricals in 1954. Beyond these 
there were no advances till we come to 
the suit transaction on 4-10-1961. The 
other loans are only accommodation loans 
and bear no interest. For a long spell 
of about 7} years till the date of the 
suit transaction there was no advance by 
the plaintiff for interest. There were 
no further advances for interest even 
thereafter. The defendant as D. W. 1 
admits that he is not aware of any ad- 
vance by the plaintiff in 1966 and 1967. 
Thus there is only one casual or stray 
transaction of advance to the defendants 
in 1961. Such stray or casual act cannot 
be called an act done in the ordinary 
course of business (See AIR 1970 SC 
2007). The habit system and continuity 
that is required to satisfy the test of re- 
gular or ordinary course of business in 
this case, It is not possible to connect 
the similar stray transactions of 1952, 
1953 and 1954 +o this suit transaction of 
1961. so as to hold that it is the normal 
course of money lending business for the 
plaintiff. In our opinion such a discon- 
necred stray act cannot be taken as a 
link in the chain to call it a normal 
course of business. especially when they 
are removed by seven and half years 
from the suit transaction. A money 
lender in the normal course would have 
many transaction of money lending in | 
each year and therefore a continuity of 
such transactions over these years should 
have been present. Moreover if the 
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plaintiff was a professional money lender 
he could have easily secured a licence 
at Hyderabad as well and got it renew- 
ed from year to year. In order to aï- 
tract the provisions of S. 3 (5) (@ of 
the Money Lenders Act, the plaintiff 
should be a money lender i.e.. a person 
advancing monies in the norma] course 
of business. in a district without holding 
a licence. It does not prohibit and there< 
fore does not invalidate an isolated tran- 
saction of lending money. We are satis- 
fied on the evidence, as we believe the 
plaintiff's evidence in this regard that 
the plaintiff has not been doing any 
money lending ‘business at Hyderabad. 
He is not therefore a money lender with- 
in the meaning of Section 2 (7) of ‘the 
Money Lenders Act. 

36. On this finding Section 3 (5) 
{a) and Section 9 are not attracted to 
this case and the suit of the plaintiff 
must be held to have been rightly decre~ 
ed. Section 9 being penal in nature has 
to be strictly construed and the burden 
on the defendants is very heavy. We 
are convinced on the evidence and the 
probabilities that the defendants have not 
successfully discharged that burden in 


this case. 
In the result this appeal is 


37. 
dismissed with costs 
; Appeal dismissed. 
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Ramarao and others, 
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(1972), Ss. 109-104 — In a suit for eject- 
ment the plaintiff is liable to be non- 
suited if he fails to establish his own title 
irrespective of the question whether the 
defendants have proved their case or not. 
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Index Note:— (B) Evidence Act 
(1872), S. 90 — The faetum of proper 
custody itself cannot be the subject- 
matter of any presumption — It should 
be satisfactorily proved. (Para 7) 

Index Note:— (C) Evidence Act 
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licas v. Most Rev. Mar Poulose 
‘Athanasius 


The Advocate General, for Appellant; 
M, B. Rama Sarama (for Nos. 1 to 5); 
A. S. Prakasam (for Nos. 8 to 15). for 
Respondents. 


JUDGMENT :— This Letters Patenf 
Appeal is filed against the judgment of 
Venkatesam in A, S, No. 37 of 1962, The 
learned Judge has allowed the appeal 
preferred by defendants 1 to 5 to this 
Court from the judgment and decree of 
the trial Cour, in O. S. No. 44 of 1959 
which decreed the plaintiffs suit. The 
plaintiff, who filed the suit died. and his 
legal representatives were brought on 
record, The appellant herein is one of 
the legal representatives of the deceased 
plaintiff. O. S. No. 44 of 1959 on the file 
of the Court of the Subordinate Judge, 
Kavali. was filed by the deceased plain- 
tiff for a declaration of his title to the 
plaint ‘A’ schedule properties and for 
delivery of possession of the same with 
profits. In order to entitle him to the 
relief which he claimed, the plaintiff 
made the following averments in the 
plaint, ' 

2. The plaintiff is the reversioner 
to the estate of one Atmakuru Venkata- 
subbayya. who died possessed of the 
plaint schedule properties in the year 
1883. On the death of Venkatasubbayya 
without issue. his widow Venkata- 
subbamma, succeeded to the properties 
and died on 11-7-1953 in the plaintiff's 
house. Venkatasubbamma was Venkata- 
subbayya’s sister’s daughter. The plain- 
tiff was the sisters son of the said 
Venkatasubbayya. The plaintiff claimed 
that on Venkatasubbamma’s death, he be- 
came entitled to the properties as the re- 
versioner to the estate of Late Venka~ 
subbayya as his sister’s son and that 
there were no other or nearer heirs than 
the plaintiff to Venkatasubbayya’s estate 
when the succession opened on 11-7-1953 
consequent upon the death of the widow. 
It was also alleged that Venkatasubb- 
amma, the widow of Venkatasubbayya, 
who was also the plaintiff's sister. ex- 
ecuted an unregistered will dated 1-7- 
1953 bequeathing all the properties to the 
plaintiff. Venkatasubbamma filed O. 5S. 
No. 246 of 1951 on the file of the Dis- 
trict Munsif’s Court, Ganigiri against de- 
fendants 6 and 7 in the suit for rent and 
possession in respect of item 1 of the 
plaint A schedule. During the pendency 
of the suit, Venkatasubbamma died. 
Thereupon the plaintiff filed I. A. No. 
803 of 1953 for being impleaded as the 
legal representatives of the deceased 
plaintiff Venkatasubbamma putting for- 
ward his sole reversionary right and also 
as a legatee under the will of Venkata- 
subbamma dated 1-7-1953. The present 
defendants 1 to 5 had filed I. A. No. 902 
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of 1953 to be impleaded as legal repre- 
sentatives. I+ was their contention that 
Narayanappa. the father of the last male- 
holder Venkatasubbayya had taken in 
adoption their grandfather one Rama- 
swamy before the birth of Venkata- 
subbayya and as such they were the per- 
sons entitled to come on record by virtue 
of their nearer relationship to the deceas- 
ed. These two I. As, were enquired into 
by the Court and it was held therein 
that the present defendants 1 to 5 were 
the legal representatives and they were 
impleaded_as such. A revision was pre~ 
ferred by the present plaintiff against 
the order in those I. As.. and the same 
was dismissed. The plaintiff, therefore, 
was obliged to institute the present suit 
for establishment of his title to the plaint 
A schedule properties. The plaintiff in 
the presen; case had denied the adoption 
of Ramaswamy by Narayanayya. 


3. The defendants had filed writ- 
ten statements and contested the plain- 
tiffs claim. While. emphatically denying 
tha; the plaintiff was the sisters son 
of the last maleholder, they set up the 
ease of their grandfather Ramaswamy 
being adopted by Narayananpa. 


4, The trial Court framed appro- 
priate issues. The most important issue 
was “whether the plaintiff is the nearest 
reversioner to the estate of late Atma- 
kuru Venkatasubbayya.” The Trial Court, 
on a consideration of the documentary 
and oral evidence placed before it. came 
to the conclusion that it was establish- 
ed that the plaintiff was the nearest re~ 
versioner to the estate of late Venkata- 
subayya and decreed the plaintiff's 
suit and passed a decree declaring 
the plaintifi’s title to the plaint A sche- 
dule properties and directing delivery of 
possession of the same by the defend- 
ants and also decreeing mesne profits 
against defendants 1 to 5 in respect of 
item 2 of the plaint A schedule proper~ 
ties. The claim regarding profits in res- 
pect of item 1 of the plaint A schedule 
was dismissed. Aggrieved by that deci- 
sion, defendants 1 to 5 preferred an ap- 
peal to this Court. Venkatesam. J, who 
heard the appeal. set aside the judgment 
of the trial Court and allowed the appeal, 
resulting in the dismissal of the plain- 
tiffs suit. 

5. _ In this appeal, the learned Ad- 
vocate-General appearing for the legal 
representative of the plaintiff had ques- 
tioned the correctness of the judgment 
of Venkatesam, J. who _ held that the 
plaintiff had not proved that he was the 
nearest reversioner to the estate of late 
Venkatasubbayya. The Learned Advo- 
cate General submitted that his case as 
to the establishment of the plaintiff's 
reversionary right to ‘the estate of late 
Venkatasubbayya stands or falls depend- 
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ing upon the Court’s acceptance or re- 
jection of Ex, X-10. He submitted that 
if Ex, X-10 is rejected, as Venkatesam, J. 
had done, then the other material in the 
case would not afford him any great as- 
sistance to prove the case of the plain- 
tiffs reversionary right. 

.. .&.. So the only question that falls 
fo be decided by us is whether the evi- 
dence on record is sufficient to hold that 
the plaintiff has proved his relationship 
to late Venkatasubbayya as his sister’s 
son. If we are of the view that the 
plaintiff has mot established that parti- 
cular relationship which he claimed. it 
would follow that the suit has to he 
dismissed. It will then be unnecessary 
to go into the question whether Rama- 
swamy. the grandfather of defendants 1 
to 5. was adopted by Narayanappa. the 
father of | Venkatasubbayya, before 
Venkatasubbayya was born. The nature 
of the present suit is one in ejeciment 
and it is well settled that he can succeed 
only on the strength of his own title. 
Ti is not obligatory on the defendants to 
plead and prove all the possible defects 
in the plaintiffs title. In Moran Mar 
Bassellios Chatholicos v, Most Rev. Mar 
Poulese Athnasius, (AIR 1954 SC 526), 
what has already been well settled has 
been reiterated by the Supreme Court 
wherein they had observed that the 
plaintiff in an ejectment suit must suc- 
ceed on the strength of his own iitle 
and that could be done by adducing suf-~ 
ficient evidence to discharge the onus 
which is on him, irrespective of the ques- 
tion whether the defendants have proved 
their case or not. Even if the title set 
up by the defendants is found against, 
fn the absence of establishment of the 
plaintiff's own title. the plaintiff must be 
non-suited, 

7; Ex, X-10 is the trump-card in 
the plaintiff's pack, Among other things, 
the trial Judge had accepted the genuine- 
mess of Ex, X~-10 and he relied upon it 
strongly along with other pieces of evi- 
dence which are all of a less compellable 
character to find that the plaintiff was 
WVenkatasubbayya’s sisters son and the 
nearest reversioner to his estate. Venkate-~ 
sam, J. had elaborately considered_ the 
question of the genuineness of Ex X-10 
and has come to the conclusion that Ex. 
X-10 could not be deemed to be genuine 
and could not be relied upon as establish- 
ed viz., that the plaintiff is the sister’s son 
of Venkatasubbayya. ‘The sheet anchor 
of the plaintiffs case. Ex, X-10. which 
is in Telugu. has been translated into 
English and it reads thus: 

“Petition submitted by Atmakuru 
Seethamma, resident of Chandrapadu 
village, Pellur Taluk. within the juris- 
diction of Raja of Venkatagiri to Moham~ 
mad Rahmthulla Saheb. Divanji of 
Venkatagiri ; 


di 
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I have got three daughters. namely, 

j inarasamma, Venkamma and 
Ademma and one son Venkata Subbaiah. 
As my father is dead my mother Per- 
amma has been living with me and in 
order that I may not be troubled. she 
herself has been attending to my cultiva- 
tion and other works. As per the Sanad 
which was given to Narayanappa. my 
husband by Velugoti Bangaru Yachama-~ 
nyanim Garu. Raja of Venkatagiri one 
Kachchela of Valigada land and wet land 
of the seed extent of (illegible) Irasas 
under the ‘ in the aforesaid village. 
As you are a just ruler and a friend of 
the poor and helpless, I pray that in res- 
pect of the aforesaid Veligada Kachchela 
and the wet plot used for raising seedl~ 
ings (patta) may be granted in favour of 
my son Venkata Subbayya. I also rex 
quest that the Sanad which was so kind- 
ly granted may also be recorded in the 
mame of Venkatasubbaiah.” 
Ex facie, this document purports to be 
more than 30 years old and what is 
strongly urged is that the presumption 
under Section 90 of the Evidence Act 
should be drawn in favour of its genuine- 
mess and due execution. Section 90 of 
the Evidence Act may now usefully be 
extracted: 

“Where any document, purporting 

or proved to be ‘thirty years old, is 
produced from and custody which the 
Court in the particular case considers 
proper, the Court may presume that the 
signature and every other mart of such 
document. which purports to be in the 
handwriting and, in the case of a docu~ 
ment executed or attested, that it was du~ 
ly executed and attested by the persons 
by whom it purports to be executed and 
attested.” - 
The scope and effect of Section 90 of 
the Evidence Act has been the subject- 
matter of numerous judicial decisions and 
can be said to be no longer in doubt. By 
enacting Section 90. the Legislature 
sought to do away with the strict rules 
of proof which are enforced in the case 
of private documents. by giving rise to 
a presumption of genuineness with re- 
gard to documents ‘reaching a certain 
age. In other words. documents thirty 
and more years’ old prove themselves. 
The foundations for the presumption are 
the age of the document, its unsuspicious 
appearance, the production from proper 
custody and other circumstances, The 
words “may presume” in Section 90 have 
been defined in Section 4 of the Evi- 
dence Act which states: 

“Whenever it is provided by this 
Act that the Court may presume a fact, 
it may either regard such Act as proved, 
unless and until it is disproved. or may 


call for proof of it.” 
Even if all the requirements of the sec- 


tion are found, it is clear 


that a discre- 
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tion is left in the Court either to dis- 
pense with proof of the execution of the 
document or the court may call for 
further proof in favour of the document. 
The presumption enacted in Section 90 
is permissive and the Court, according 
to the circumstances of each case, may 
or may not raise it, The discretion must 
be exercised judicially and not arbitrari- 
ly. The exercise of the discretion should 
in. consonance with law and justice 
and courts are énjoined to observe great 
caution in exercising the discretion under 
this section. Ordinarily when once the 
‘trial Court exercises its discretion. the ap- 
pellate Court will be slow to interfere 
with that discretion. But that is not to say 
that the first appellate Court has no right 
to interfere with the discretion of the trial 
Court in the matter of drawing a pre- 
sumption under Section 90 of the Evi- 
dence Act, if it is satisfied that the dis- 
cretion was improperly exercised. The 
first appellate Court has undoubtedly a 
duty to scrutinise with care and cautign 
the available evidence on record and 
the circumstances bearing on the case 
and come to its own conclusions, The 
language of Section 90 is worded in gene- 
tal terms and it was designed to meet 
Situations varying in character, where 
passage of time might have obliterated 
the: proof of genuineness of a disputed 
document, A wrong exercise of the dis- 
eretion under this provision is likely to 
strengihen the hands of forgers. In very 
many cases, it may be most dangerous 
to draw the presumption that the docu- 
ment is genuine. merely because it is 
30 years’ old according to the recitals in 
the document and also is produced from 
proper custody. Where the trial Court 
fails to approach the case correctly, it is 
of utmost importance that the appellate 
Court should set matters right, Whe- 
ther a document is produced from pro- 
per custody or not is a matter for judi- 
cial satisfaction and it ought to be found- 
ed on the evidence on record, The 
factum of proper custody cannot itself be 
the subject-matter of any presumption 
and it should be satisfactorily proved. On 
an analysis of the provisions of Sec, 90 
and its interpretation judicially, we may 
deduct the following propositions: 

. That the presumption applies to 
tia proved to be 30 or more years 
old: 

2. The document must come from 
proper custody; 

3, The presumption is discretionary- 
and in cases where a document is ex- 
facie suspicious. the Court may very well 
refuse to make the presumption and call 
upon the party to offer other proof forth- 
with; 

_ 4. The presumption can “only be a 
plied to documents which bear the ae 
ture of the writer or of witnesses and 
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the presumption cannot be drawn in the 
ease of unsigned or anonymous papers; 
an 
5. The extent of the presumption re- 

lates only to the signature, execution or 
attestation of a document that is to say, 
its genuineness, The drawing of the pre- 
sumption does not connote the idea that 
the contents of the documents are true 
or that ‘they have been acted upon; 

_ 6. The presumption applies only to 
original documents and not any copy 
thereof, certified or otherwise. . 


8. Bearing these principles in 
mind, we will examine the position in 
relation to Ex, X-10. We will now con- 
sider that may be called the internal evi- 
dence regarding Ex, X-10. A superficial 
look at Ex, X-10 gives the impression 
that it may be genuine. The paper is 
ancient. The writing looks old. It bears 
certain postal seals, The postal stamp 
is of the days of the East India Com- 
pany. But when we scrutinise the docu- 
ment, we find that two quarter-sheets of 
old paper were joined together and that 
the ancient postal stamp was affixed over 
the centre of such joining. A look 
through the magnifying glass in Court by 
us left us in no manner of doubt that 
two separate quarter-sheets of paper were 


joined together and on that the postal . 


stamp was affixed. The postal seal on 
the stamp itself is not clear to show the 
place of origin. Another postal seal just 
immediately to the left of ‘the postal 
stamp is mot clear. though it might be 
‘Nellore’, On the document we find three 
more postal seals purporting to be those 
of Naidoopet, Nellore and Venkatagiri. 
These three seals are in brown ink. All 
these seals contain the month of August, 
but when we come to the year. the 
Naidoope; seal contains the year as 187, 
presumably the missing portion may be 
‘©, But the Nellore seal does not con- 
tain any year except probably ‘70’, What 
purports to be Venkatagiri seal shows 
the year 1870. We are not prepared ‘to 
say how these different seals happened 
to be on this document and whatever 
favourable impressions these old postal 
seals might have created in our mind 
the ‘telling fact that the postal stamp was 
affixed on two pieces of paper joined to- 
gether destroys such impression. We 
have no doubt on a scrutiny of the docu- 
ment in holding that the contents of the 
document were engrossed on two separate 
pieces of paper joined together. But for 
the manner in which the postal stamp 
was affixed. the fabrication would have 
easily passed muster. As the document 
itself is so suspicious and renders itself 
to a charge of concoction the first re- 
quisite. viz.. the unsuspicious character 
of the document is absent, before the pre- 
sumption contemplated by Section 90 of 
the Evidence Act could be drawn in its 
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favour. On the top of the document 


_ we have a seal purporting to be that of 


Venkatagiri Estate. There is some writ- 
ing immediately by the side of the seal 
to the right in a different handwriting 
from the rest of the document showing 
the date 13-8-1970 and the words 
Venkatagiri”. 


9. The document purports to be 
from Atmakury Seethamma. resident of 
Chandrapad Village, Pellur Taluk, with- 
in the jurisdiction of the Raja of Venka- 
tagiri. It is addressed to Md. Raha- 
mthulla Saheb, Diwanji of Venkatagiri 
Samsthanam. From its nature it is a 
petition. There is no signature of Atma~ 
kuru Seethamma or her thumb-impres~ 
sion, but only a Nisani of Seethamma. 
It does not purport to be in anybody’s 
handwriting, The presumption under 
Section 90 cannot be drawn obviously 
because the document does not purport 
to be in the handwriting of any particu- 
lar person. while no doubt it purports 
to bear the mark of Seethamma. It does 
not enable us to draw any presumption. 
Atmakuru Seethamma the sender of this 
petition, it is stated. is the widow of 
Narayanappa and the maternal grand- 
mother of the plaintiff and mother of the 
plaintiff and mother of Venkatasubbayya, 
the last- maleholder. The document con- 
tains a prayer beseeching the Maharaia of 
Venkatagiri to grant a Sanad or Patta 
in favour of Venkatasubbayya. It was 
stated therein that previously the Sanad 
was in favour of Narayanappa and that 
a Sanad might be granted and the lands 
recorded in ‘he name of Venkata- 
subbayya. A reference in this case is 
made to the fact that the petitioner. 
Atmakuru Seethamma, had three daugh~ 
ters, viz.. Lakshiinarasamma, Venkatamma 
and Ademma and one son Venkata- 
subbayya. It was also recited therein 
that as her father was dead. her mother 
Peramma had been living with her to 
help her in the matter of cultivation and 
other works. One fails to understand 
why the need for this petition had arisen. 
If a Sanad was granted to Narayanappa, 
ordinarily there is no need to ask for 
another Sanad in favour of his son 
Venkatasubbayya. It is also to be seen 
that Venkatasubbayya would have been 
a minor of very tender age at that time. 
The application was not made on behalf 
of Venkatasubbayya. minor represented 
by .the guardian mother. It also passes 
one’s comprehension why in this peti- 
tion the request for a Sanad in favour of 
Venkatasubbayya. the fact of the exis- 
tence of ‘the three daughters and their 
names were mentioned. It also appears 
to us to be irrelevant to have made any 
reference to the mother of Seethamma 
in this petition. A reading of the con- 
tents of this petition leave no manner of 
doubt in our minds that the contents 
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were specially introduced with a view 
‘to show that Narayanappa had left three 
daughters and a son Venkatasubbayya, It 
is not disputed that the plaintiff is the 
son of Ademma, The plaintiff wants to 
say from these recitals that Ademma is 
the sister of Venkatasubbayya and there- 
fore he is the nephew of Venkata- 
subbayya, who under the Hindu Law 
Inheritance Amendment Act, is the nea- 
rest. reversioner to the estate of Venkata- 
subbayya. The letter significantly is not 
directed to Venkatagiri. If this was real- 
ly sent by post, one would expect that. 
the destination of the letter is Venkata- 
giri. On the other hand. we find that 
it was written at the back of Ex. X-10. 
“This letter shall be given by the 
Venkatagiri Office writer to Mohammad 
Rahmathullah Saheb. Divan of Venkata- 
giri Samsthanam.” Ordinarily. when a 
letter is intended to be posted to a par- 
ticular person at a particular place, one 
would clearly indicate the addressee’s 
place, The strange manner in which this 
address is written also strengthens our 
suspicion regarding ‘the authenticity of 
Ex, X-10. The document, in our opinion 
is a tell-tale concoction. We have given 
the document and its contents our very 
close attention and the features pointed 
out above by us clinchingly demonstrate 
the falsity of the document. The inter-~ 
nal evidence afforded by Ex. X-10 being 
such as it is, does not persuade us to 
think that the document is a genuine 
one. That apart. we are clearly of 
opinion that it cannot be said that the 
document has come from proper custody. 


10. On the question of proper 
custody. we have to bear in mind the 
Explanation appended to Section 90 of 
the Evidence Act. As per that Explana- 
tion documents are said +o be in proper 
custody if they are in the place in which, 
end under the care of the person with 
whom. they would naturally be; but no 
custody is improper if it is proved to 
have had a legitimate origin. or if the 
circumstances of the particular case are 
such as to’ render such origin probable. 
In order to prove their case that Ex. 
X-10 has come from proper custody. the 
documents relied on are Exs. X-11, X-14, 
X-16 and X-17. Ex. X-17 is a letter 
dated 13-8-1961 from the Tehsildar of 
Venkatagiri to the Sub-Collector. Ongole, 
wherein it is mentioned that the docu- 
ment was traced in the records of the 
old defunct estate of the Taluk and hence 
it was sent as it did not relate to the 
Taluk. It is an admitted fact that the 
Venkatagiri Zamindari was abolished and 
taken over by the Government on 7-9- 
1949 and all the records of the estate 
must have been handed over to the Gov- 
ernment. One wonders why this docu- 
ment alone was in the office of the 
Tahsildar of Venkatagiri, It does not 
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appear that any other documents which 
might have been left out by mistake or 
inadevertence were sent to the Sub-Col- 
lector Ongole. What was stated is that 
Ex, X-10 was traced in the old records. 
Why was it suddenly traced and at whose 
instance was it traced? This first docu- 
ment Ex, X-11 which started a chain of 
correspondence ultimately leading to the 
production of Ex. X-10 in Court raises 
any amount of suspicion and makes one 
wonder whether in fact it was not plant- 
ed in the Tahsildar’s office and started 
on its journey. owing to a scheme hatch- 
ed by the plaintiff and his advisers, 


14. Ex, X-12 is the endorsement 
of the Sub-Collector Ongole, in connec- 
tion with Ex. X-11 and is dated . 26-8- 
1961 whereby it was forwarded to the 
Tahsildar, Ongole. for necessary action 
or report. On this there is also another 
endorsement, presumably by the Tahsil- 
dar, that the document did not contain 
the details of the lands covered by the 
Sanad and hence classification of the land 
was not known, There was an added 
recommendation that the file may he 
closed and eventually it was closed on 
19-9-1961. Before the closure of the file, 
it would appear that a copy application. 
Ex, X-13. was made by one B, Lakshmi- 
narasimha Rao. son of the plaintiff. on 
7-9-1961. In the description of the docu- 
ment of which a copy was required, it 
was stated: 

“A petition of Atmakur Seetamma, . 
wife of Narayanappa, for the transfer 
of Sanad in favour of her son Atmakur 
Venkatasubbayya regarding Chandrapadu 
Jands (Pelluru Taluk), Ongole Taluk, in 
the year 1970.” 

In Col. (4) of Ex. X-13 the purpose for 
which the copy was required was men- 
tioned thus: 


“For reference, please note. 
petitioner, Atmakur Seethamma is my 
father’s grandmother. The public copy 
is needed for my personal reference and 
for filing before any office if required.” 
By the time of this application. the pre- 
sent suit which was filed on 25-3-1958 
was pending, Obviously. one would have 
thought that the application for the copy 
of Ex, X-10 was made with a view to 
produce it in the presen; suit. It is 
difficult to understand why he was chary 
of mentioning the purpose. This appli- 
cation Ex, X-13, was returned by the 
Sub-Collector and it was represented ‘to 
the Tahsildar with an application. Ex. 
X-14 dated 12-9-1961. The endorsement 
that appears on this application, Ex. 
X-14. shows that the document, Ex. X-10 
did not contain the signature or thumb- 
impression of the applicant (Seethamma). 
nor did it bear the signature of the scribe. 
It was also noted that the Tahsildar of 
Venkatagiri who sent it (under Ex. X-11) 


~ 
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did not despatch the connected corres- 
pondence or as to how the application 
evidenced by Ex X-i0 for transfer of 
Sanad was disposed off. The Tahsildar 
in this endorsement also made reference 
to Board Standing Orders and that the 
application did not answer the descrip- 
tion of a document for which a certified 
copy could be granted and in any case 
that the authority to issue a certified 
copy vested only with the Collector, The 
Tahsildar made a remark that the docu~ 
ment was traced and carefully sent which 
indicated that there was something be- 
hind it. The Tahsildar. therefore, felt 
that he could not grant the certified 
copy and referred the question to the 
Sub-Collector. The Sub-Collectar by his 
order, Ex, X-17 dated 23-9-1961 had re- 
jected the copy application. These above 
referred to documents indicate that the 
plaintiff was not successful in obtaining 
a certified copy of the document. Ty was 
later that Ex. X-10 was produced through 
P. W. 7 into Court on 11-10-1961 after 
the defendants closed their evidence. 
One is inclined to think that the plain- 
tiff originally wanted to satisfy himself 
with the production of a certified copy 
of Ex, X-10 from the authorities and as 
he failed to secure the certified copy, 
he kept quiet as he dare not summon for 
Ex, X-10 and after the defendants had 
closed their evidence and finding him- 
self in desparate straits to prove the re< 
lationship has summoned the courage to 
sent for Ex. X-10 with its tell-tale 
characteristics of fabrication. What is 
referred to above in connection with Ex. 
X-10 makes the inference irresistible that 
Ex, X-10 must have been planted in the 
office of the Tahsildar. Venkatagiri and 
to lend support to its existence and: its 
official custody various attempts were 
made by the plaintiff to obtain a certi- 
fied copy alone without daring to sum- 
mon for the original. It is curious that 
the Tahsildar who “traced” it and des- 
patched it under Ex. X-11 was not sum- 
moned. It is even more curious that 
Lakshminarasimha Rao, the son of the 
plaintiff, had not been examined to show 
how and in what manner he came to, 
know about the existence of Ex, X-10 
-and what made him to apply for a certi- 
fied copy of the same. though ineffec- 
tively. As stated by us earlier. there 
is no reason why when all the estate re- 
cords were handed over on the abolition 
of the Venkatagiri Estate. this document 
alone remained in the office of the Tahsil- 
dar, Venkatagiri to be ultimately traced. 
It cannot be said that Ex, X-10 was in 
proper custody at the time it started on 
its journey under Ex, X-11 on 13-8-1961 
and ultimately landed itself in Court as 
an Exhibit on 11-10-1961. through the 
person of P. W. 7. It had certainly not 
come from the care of a person with 
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whom it should naturally be. If the 
document had been produced from the 
particular Government office which had 
custody of all the records of the aboli- 
shed estate of Venkatagiri, then we might 
probably have been inclined to think that 
it had come from proper custody. But, 
on the other hand, the evidence of 
P. W. 7,\makes it clear that paita trans- 
fer applications of the type Ex. X~10 
are preserved in Taluk Office only for 
three years. He also stated that the 
Government had handed over all the 
documents relating te Pellur Taluk to the 
Taluk Office, Ongole. on 7-9-1949 and _ 
yet for 12 years nearly. the document, 
Ex. X-10, was in lone hiding in the 
Taluk Office, Venkatagiri, To our minds, 
there has been a shabby attempt on the 
part of the plaintiff to prove the proper 
custody of Ex, X-10. The question of 
the genuineness of Ex. X-10 need noft 
be dwelt upon in any greater detail, We 
unhesitatingly agree with Venkatesam. J. 
that the presumption invokable under 
Section 90 of the Evidence Act is not at- 
tracted to Ex, X-10. The document Ex 
X-10, therefore, must be held to be not 
genuine. The learned Judge was quite 
right in interfering with the discretion 
exercised by the trial Court which acted 
upon the presumption under Section 90 
in relation to the genuineness of E 
X-10. in view of all the external and in- 
ternal evidence bearing upon Ex, X-10 
and its authenticity. Once we have come 
to this conclusion, in accordance with 
the submission made by the Advocate- 
General at the opening of his arguments, 
the plaintiffs case must fail. We will, 
however, refer to certain aspects of evi- 
dence which were touched upon during 
the course of arguments, g 

12. Exs. A-1, B-1, B-12 and B-13 
which were referred to during the course 
of arguments, merely afford evidence of 
a negative character. A consideration of 
these documents would merely show that 
Venkatasubbayya` did not have any sis< 
ters. Ex. A-1 is an Inam Statement made 
by Seethamma. the mother of Venkata- 
subbayya. who was the last maleholder 
in respect of the suit lands. In Col. (5) 
regarding the description of the family 
then existing. it was noted that it con= 
sisted of Venkatasubbayya and his mother 
Seethamma. In the pedigree attached to 
the statement, we find that Narayanappa, 
the husband of Seethamma. was shown 
to have only one son viz, Venkata- 
subbayya. ‘There is no reference to any 
of the daughters of Narayanappa i e 
Sisters of Venkatasubbayya. in this Ex, 


13. Ex, B-1 is the Inam Fair Re 
gister extract in respect of the suit lands. 
In that the name of the owner was shown 
as Atmakuru  Venkatasubbayya. aged 
four years. Under Col. (8) “surviving 
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heirs of the present incumbent,” it is. 
moted “mother” evidently referring to 
Seethamma. There is no reference what- 
soever to any of the sisters of Venkata- 
subbayya. What was sought to be argu- 
ed was that the non-mention of the 
names of the sisters in Exs. A-1 and B-1 
might have been due to the fact that 
the Karnam might not have given the 
mames of the family heirs. But there is 
Mo substance im this explanation when 
we see that it was Seethamma and not 
the Karanam that gave this statement. 
The defendants filed Exs, B-12 and B-13. 
Ex, B-12 is an Inam Settlement relating 
¢o Kareti Village and in Col. (5) of Ex. 
B-12 we find the names of family heits 
also mentioned such as the sister and 
daughter of one Velamuri Venkata Nara- 
yanappa, Under Col, (6) also, we find the 
mames of certain female heirs mentioned. 
Likewise in Ex, B-13. the names of the 
wife and daughter of one Rama Bhotla 
were mentioned. No doubt Exs. B-12 
and B-13 do not relate to the suit lands 
or to Narayanappa’s family. These two 
documents merely show that whenever 
there were family heirs, they were also 
mentioned. It is from this angle that 
the non-mention of the sisters of Ven- 
katasubbayya in Exs. A-1 and B-1 as- 
sures some importance, That is to say, 
if Venkatasubbayya had sisters, Seeth- 
amma .the mother, who gave the state- 
ment, would not have failed to disclose 
the names of her daughters. The learn- 
ed Judge in the judgment had observed 
that in a case of the present nature, not 
much weight could be atiached to oral 
evidence and greater weight should be 
attached to the documentary evidence in 
the case. We are inclined to agree with 
him. The learned Judge had thoroughly 
scrutinised the oral evidence in the case. 
He referred in great detail to the evi- 
dence of P, W. 1, the plaintiff. and found 
that on his evidence he should not hold 
that he was the ‘sister’s son of Venkata- 
subbayya. P. W. 2s evidence was re- 
ected by the trial Judge and Venkate~ 
sam. J. agreed with him that the evi- 
dence of P. W, 2 did not go to establish 
that plaintiff's mother was the sister of 
Venkatasubbayya. We see no reason to 
take a different view of the matter, As 
the positive oral evidence sought to be 
let in was rejected by the learned Judge, 
it is not necessary to consider the oral 
evidence adduced on the side of the de- 
fendants, which on the question of the 
‘yeversionary right of the plaintiff, is 
merely of a negative character. 


14, Our attention was drawn to 
Ex, A-18 which is an unregistered will 
dated 1-7-1953 executed by Venkata- 
subbamma, the widow of Venkata- 
subbayya, bequeathing the suit properties 
to the plaintiff. Buy this is a document 
post litem motem inasmuch as Venkata- 
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subbamma had already filed O. S. No, 
946 of 1951 to which we had already 
referred and the efforts of the plaintiff 
to get himself impleaded as a legal re- 
resentative of Venkatasubbamma, The 
learned Subordinate Judge had placed no 
reliance on Ex. A-18 as it contained 
statements made subsequent to the dis- 
putes and could not be admitted under 
Section 32 (5) of the Evidence Act and 
that the plaintiff could not rely upon 
Ex, A-18. The learned Judge of this 
Court agreed with that view and we 
think rightly. 

15. It is also significant that in the 
plain; the plaintiff baldly stated that he 
is the sister’s son of Atmakuru Venkata- 
subbayya and succeeded to his estate as 
the sole surviving nearest reversioner 
and heir after the death of Venkata- 
subbamma. en once we see that the 
plaintiff had made unsuccessful attempts 
to get himself impleaded in the place of 
the deceased Venkatasubbamma in O. S. 
No, 246 of 1951 and he had also known 
the positive case of the defendants who 
resisted his I. A. 803 of 1953 one would 
have expected him to give particulars 
of the number of daughters Narayanappa 
had. The plaintiff. in particular, should 
have «stated that he was the son of 
Ademma as was sought to be developed 
in the evidence. The omission to give 
all the details of relationship to Narayan- 
appa’s family throws considerable doubt 
in one’s mind as to the truth of the re- 
lationship sought to be established by 
evidence without any foundation in the 
pleading. As per the case of the plain- 
tiff, Venkatasubbayya had three sisters 
Venkamma. Lakshminarasamma and 
Ademma, the latter being the mother of 
the plaintiff. It is not stated in the plaint 
whether the other two sisters of Venkata- 
subbayya had any male progeny and if 
so what happened to them, 


16. In the view we have taken, 
it is not necessary for us to go into the 
question whether Ramaswamy, who is 
said to be the grandfather of defendants 
{il to 5, was taken in adoption by Narayan- 
appa, before the birth of Venkata- 
subbayya. the last maleholder, 

17. In the light of the discussion 
above. we have no hesitation in uphold- 
ing the judgment of our learned brother, 
iVenkatesam, J, and in confirming the 
decree as passed by him by holding that 
the plaintiff has failed to make out that 
he is the nearest reversionary heir to the 
estate of late Atmakuru Venkatasubbayya. 

18. In the result, the letters 
Patent Appeal fails and is dismissed with 
costs. The court-fee payable on the 
memorandum of this appeal will be paid 


by the appellant. 
Appeal dismissed. 
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not by itself exclude the jurisdiction of 
Civil Courts — A suit in a Civil Court 
will always lie to question the order of 
a tribunal created by a statute. (1960) 1 
Andh WR 63 & AIR 1963 SC 1547, 
Applied. (Paras 9, 10) 


Index Note:— (B) Court-fees Act 
(1870), Sch. IL Art, 17-B — Declaratory 
suit challenging general revision of taxes 
by Panchayat filed by tax-payers in re- 
‘presentative capacity — Cross-objections 
— Proper court-fee to be paid. 


Brief Note:— (B) Where the plain- 
tiffs representing the tax-payers chal- 
lenge the general revision of house taxes 
by the Gram Panchayat as being illegal 
and void for failure to comply with the 
statutory requirements, it cannot be said 
that the suit was intended to restrain the 
defendant Panchayat from demanding 
and collecting a particular sum. 


Therefore there is no particular ad- 
vantage the plaintiffs would gain or par- 
_ ‘cular injury or loss that they would be 
avoiding under the decree itself. Even 
after the plaintiffs succeed the respondent 
may revise the taxes in accordance with 
law and thereafter make a demand. At 
the stage at which the suit was filed 
there was no demand made against any 
of the plaintiffs. (Para 7 


Further a suit filed in a representa- 
tive capacity for a declaration that a re- 
solution passed by a Municipal Council 
relating to a market was illegal. ultra 
vires and void clearly falls under Arti- 
ce 17-B of Sch. II of the Court-fees Act. 
It cannot be said in such a suit that the 
subject-matter of the suit is the market 
value and that court-fee should be paid 
under Art. 17-A (1) of Sch, I of the 
Act. Though ultimately the declaration 
obtained may benefit the rate-payers in 
general and the Gram Panchayat may 
not be able to collect the revised taxes 
on the basis of the existing revision. all 
the same the amount of tax that the 
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Gram Panchayat would have realised if 
that revision was not questioned is it« 
self not the subject-matter of the suit, 
That being so. the plaintiffs cannot be 
called upon to value the suit on the basis 
of that amount, (Para 7) 

The plaintiffs are not therefore liable 
to pay court-fee valuing the appeal at 
the difference in the revised taxes and 
the existing taxes. (1969) 1 Andh WR 
411. Distinguished; AIR 1954 Mad 284, 
Rel. on. (Para 7) 

Index Note:— (C) A. P. Village 
Panchayats Act, 1950 (10 of 1950), Sec- 
tion 64 (1) — Madras Rules for Assess- 
ment of House-tax (1951), R. 2 — Gene- 
ral revision of house-tax by a Panchayat 
— Basis of — Provisions of Rent Con- 
trol Act as to fair rent have to be con- 
sidered in i annual rental value 
while revising the house-tax. 

Brief Note:— (C) While the Gram 
Panchayat Act vests the power to assess 
the annual value of a house. situated in 
its area, on the basis of the gross annual 
rent at which the house may reasonably 
be expected to let from month to month 
or from year to year. the power is sub- 
ject to the provisions of the Andhra 
Pradesh Bulidings (Lease, Rent and Evic- 
tion) Control Act. 1960 - which subjects 
all these houses to the fixation of fair 
rent. The Panchayat is not free to assess 
any arbitrary annual value but has to 
look to and is bound by tthe fair or the 
Standard rent which would be payable 
for a particular premises under the Rent 
Control Act in force. Thus whatever 
rent may be actually realised by the 
owner of a house or whatever rent the 
owner of a house could expect to realise 
from the house occupied by him if it 
were to be let out, if the house is situate 
in a place to which the provisions of 
the Rent Control Act are applicable. the 
basis for determining the annual rental 
value would be the fair rent that may 
be fixed under the provisions of the Rent 
Control Act. (1960) 1 Andh WR 63 & 
AIR 1971 SC 353. Followed, (Para 11) 


Where the very fundamental re- 
quirement of assessing the annual rent 
on the basis of the amount on which a 
house may reasonably be expected to be 
let out has been committed by tthe valua- 
tion Officer in determining the annual 
value and consequently in assessing the 
house tax the general revision cannot but 
be held to be legal and arbitrary. . 

(Paras 11. 12) 


The fact that for the tenant oc~ 
ecupied houses which were subject to the 
provisions of the Act no fair rent was 
fixed does not give an absolute discre- 
tion to the valuation Officer or for the 
Gram Panchavat to ‘take the existing 
rent as the basis for fixing the annual 
rental value. In this respect no distinc- 
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tion can be made between the building 
the fair rent of which has been fixed 


under the Rent Control Act and those, 


in respect of which no such rent, has 
been fixed. In other words irrespective 
of the fact whether the fair rent is fixed 
or not the fair rent alone could form 
the basis for determining the annual 
value and for that purpose the Gram 
Panchayat has to keep in view the pro- 
visions of the Rent Control Act. Ob- 
servations in (1969) 2: Andh WR (SN) 13; 
Not approved. (Para 13) 
Cases Referred: Chronological Paras 
AIR 1971 SC 353 = (1971) 2 Andh 
WR (SC) 7. Guntur Municipal 
Council v. Guntur Town Rate 
Payers Association 
(1969) 1 Andh WR 411 = ILR 1968 
Andh Pra 780, Jabbar v. State 
(1969) 2 Andh WR (SN) 18. Adoni 
Municipal Council v, G. Ahmed 


Hussain 
(1968) 2 Andh WR 94, Guntur 
Municipality v. G, Subbarao 
AIR 1963 SC 1547 = (1964) 2 SCR 
273, Firm Radha Krishna v. 
Ludhiana Municipality {0 
(1960) 1 Andh WR 63=1960 Andh 
LT 195, Padmaraju vV. Hancheyet 


Board, Samalkot . 11, 13 
(1960) 2 Andh WR 45 = 1960 Andh 
LT 1073. Municipal Council. 


Tenali v. Sri Ram Talkies, Tenali 5 
(1959) 2 Andh WR 492 = 1959 
Andh LT 875. Manikyam v, 
Commr., Kakinada Municipality 5 
AIR 1954 Mad 284 = (1953) 2 Mad 
LJ 524. Venkateswara Rao v. 
Municipal Council 


P. Surayanarayanamurthy for P. 
Shivasankar, for Appellant; A. Hanu- 
mantha Rao, for Respondents. 


JUDGMENT:— 5 rate payers of 
Sattenapalli Gram Panchayat have filed 
a suit in a representative capacity on 
behalf of all the rate payers of the said 
panchayat questioning the revision of 
house taxes in Panchayat in the 
year 1962. on the ground that it is ille- 
gal. arbitrary. capricious and unenforce- 
able and have sought for a permanent 
injunction restraining the defendant- 
Gram Panchayat from giving effect to 
the said general revision. 

2. It is the case of the plaintiff 
that the Panchayat adopted the annual 
rental value as its basis for the fixation 
of house taxes in which rental value it- 
self is being calculated on the basis of 
the actual rents realised during the 
year, This basis was adopted both for 
the owner occupied houses as well as the 
tenant occupied houses. It is their con- 
tention that Sattenapalli is a town to 
which the Madras Buildings (Lease and 
Rent) Control Act as modified by the 
Andhra Pradesh Buildings (Lease. Rent 


. to the declarations prayed 
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and Eviction) Control Act. 1960 (herein- 
after referred to compendiously as the 
Rent Control Act) applies and_ therefore 
the fair rent realised for the houses 
alone could be taken as the annual ren- 
tal value of the building both for the 
owner occupied and the tenant occupied 
houses, The Revision Officer ignoring 
the provisions of the Rent Control Act 
enhanced the house taxes by more than 
300 per cent over the 1957-58 taxes. 
While the income from house taxes was 
Rs, 29076.24 during the year 1957-58, as 
a result of the impugned revision the 
house tax has been increased to Rupees 
69424.32. In paragraph 9 of the plaint 
instances of enhancement in 11 different 
wards of the Gram Panchayat were 
given which show an increase ranging 
from 300% to 1000%. They have also 
alleged various other irregularities and 
failure to comply with the provisions 
of law in making the present revision. 
It is not necessary to note those facts 
in detail having regard to the submis- 
sions made by the learned counsel for 
both the parties in this appeal. 

3. The Gram Panchayat contend- 
ed that all the provisions of law and 
the rules regulating the revision of taxes 
have been. complied with and that the 
revision of thé taxes itself is on a cor- 
rect assessment of the rental value of 
the houses and as such it does not call 
for interference by a Civil Court, The 
other plea as to want of valid notice as 
required under Section 107 of the vil- 
lage Panchayat Act was also taken but 
was not pressed at the hearing of the 
second appeal before me. 

4, The learned District Munsif 
framed the following issues: 

1. Whether the general revision 
made in 1962 is not in compliance with 
the procedure prescribed? 

2. Whether the cara are entitled 
‘or? 

3. Whether the suit is bad for want 
of valid notice under Section 107 of the 
Village Panchayat Act? 

4. Whether assessment should be 
made with reference to Act 25 of 1949? 

5. Whether the plaintiff is entitled 
to the injunction prayed for? 

6. To what relief are plaintifis en- 
titled? 

The trial Court held that the general 
revision made in 1962 is not shown to 
be “not in compliance with the prescrib- 
ed procedure or with the Act” and in 
that view held that the plaintiffs are 
neither entitled to the declaration nor 
to the injunction prayed for. It was 
conceded before the learned District 
Munsif that the suit was not bad for 
want of notice under Sec. 107 of the 
Village Panchayat Act as the provisions 
of that section are attracted only in 
eases of claims for damages and not to 
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a case of declaration and injunction. In 
the result the suit was’ dismissed. 


5. On appeal the learned Addi- 
tional Subordinate Judge framed the fol- 
lowing points as arising for disposal of 
appeal, 

“I. Whether the suit is maintain- 
able by the Civil Court? 

2. Whether the revision of taxes in 

1962 made by the defendant Panchayat 
is illegal, arbitrary. capricious and ex- 
horbitant?” 
Having regard to the judgments of this 
Court reported in Manikyam v. Commr. 
Kakinada Municipality, 1959-2 Andh WR 
492 and Municipal Council. Tenali v, Sri 
Rama Talkies, Tenali. 1960-2 Andh WR 
45, as also the judgment of the Bench 
of this Court in Guntur Municipality v. 
G. Subbarao, 1968-2 Andh WR 94. the 
learned Subordinate Judge held that the 
Civil Court has jurisdiction. On the 
second point the learned Judge consider- 
ed the case separately as regards the 
owner occupied houses and tenant occu- 
pied houses. In regard to the owner oc- 
cupied houses he held that the prote- 
dure adopted by the Valuation Officer 
had no relation to the fair rent that 
could be fixed under the Rent Control 
Act and therefore it was illégal. With 
regard to the tenant occupied houses, 
however, he found that there was no 
material to hold that the assessment 
made by the Valuation Officer is arbi- 
trary and against the spirit and letter 
of the Panchayat Act and the rules. In 
the result he answered point No. 2 in 
the affirmative in respect of the owner 
eccupiad houses and in the negative in 
respect of the tenant occupied houses 
and accordingly decreed the plaintiffs’ 
suit to the extent of the owner occu- 
pied houses and dismissed it in respect 
of the tenant occupied houses. 


6. The Gram Panchayat has pre- 
ferred this second appeal while the 
tenants have filed the cross-objections. 


While the appeal has been number- 
ed without any objection. as regards the 
eross-objections the cross-objectors are re- 
quired to value the cross-objections on 
the amount of difference between the 
revised taxes and the previously existing 
house taxes which comes to Rs, 40348.08 
paise. This objection is raised on the 
basis of the judgment of this Court re- 
ported in Jabbar v. State of Andhra Pra- 
desh, (1969) 1 Andh WR 411. That was 
a case in which the plaintiff filed a suit 
for declaration that the auction of a par- 
ticular property held for the recovery 
of certain excise arreats, was void and 
of no effect and that the demand made 
by the defendant for the payment of a 
sum of Rs, 60500/- alleged to be due by 
the plaintiff is illegal, and for an injunc- 
tion restraining the defendant from at- 
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tempting to enforce the said demad as 

a Government demand. The Bench held 
that in such a case “the relief sought 
by the plaintiff has to be valued on the 
basis of the advantage he would gain 
or the injury or loss he would avoid. 
Applying that test, from the plaint it is 
Clear that the plaintiff hed sought for 
a declaration that the demand of Rs. 
60,500/- made against him by the Go- 
vernment is illegal, In case the demand 
made by the Government is allowed to 
stand. he will suffer an injury or loss to 
the extent of Rs. 60, 500/- The valu- 
ation put by the plaintiff is grossly in~ 
adequate and the plaintiff will have to 
value the reliefs prayed for by him at 
Rs, 60,500/-, 


To Thus the Bench “directed that 
the value for the purpose of payment 
of Court-fee in a suit for declaration 
covered by Section 24 (d) of the Act is 
the basis of the advantage that the 
plaintiff would gain or the injury or loss 
that he sous suffer, The present suit 
out of which this second appeal arises 
is not a suit to avoid any particular de~ 
mand made against the plaintiffs, It is 
a suit for a declaration that the general 
revision of house taxes made by the 
Gram Panchayat is illegal and void for 
failure to comply with the statutory re- 
quirements. It is not intended to res~ 
train the defendant from demanding 
and collecting a particular sum. but it 

is for a general declaration, Therefore 
Fic is no particular advantage the 
plaintiffs would gain or particular injury 
or loss that they would be avoiding 
under the decree itself, Even after the 
plaintiffs succeed the defendant may still 
revise the taxes in accordance with law 
and thereafter make a demand. At the 
stage at which the suit was filed there 
was no demand made against any of the 
plaintiffs, The principle of the above 
decision therefore does not apply to this 
ease. I therefore hold that the plain- 
therefore liable to pay 
court-fee valuing the appeal at the dif- 
ference in the revised taxes and the 
existing taxes Le. on Rs. 40,348.08 paise. 

8. There is also another reason 
why the plaintiffs cannot be made liable 
to value the cross-objections on the 
basis of the difference in taxes, The 
declaration is not sought in respect of 
that amount as such, The suit is filed 
by 5 of the rate payers in a representa- 
tive capacity. In Turlapati Venkates- 
wara Rao v. The Municipal Council, 
1953-1 Mad LJ 524 = (AIR 1954 Mad 
284), Rajamannar. Chief Justice, dealing 
with somewhat a case wherein 
a trate payer filed a suit in repre- 
sentative capacity held that "a suit 
filed in a representative capacity for 
a declaration that a resolution pas- 
sed by a Municipal Council relat- 
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ing to a market was illegal. ultra vires 
and void clearly falls under Artice 17-B 
of Schedule I of the Court-fees Act. It 
cannot be said in such a suit that the 
subject-matter of the suit is the market 
value and that court-fee should be paid 
under Article 17-A (1) of Schedule IT of 
the Act.” Though ultimately the dec- 
Jaration obtained may benefit the rate 
payers in general and the Gram Pancha- 
yat may not be able to collect the revis- 
ed taxes on the basis of the existing 
revision. all the same the amount of tax 
that the Gram Panchayat would have 
realised if that revision was not ques- 
tioned is itself not the subject-matter of 
the suit, That being so, the plaintiffs 
cannot be called upon to value the suit 
on the basis of that amount. d 


The Court-fee now paid by the 
eross-objectors is therefore sufficient. 
The Cross-objections will be numbered 
accordingly, 


9. It was urged by the learned 
counsel appearing for the Gram Pancha- 
yat that the Civil Court has no jurisdic- 
tion to go into the question whether the 
paricular tax assessed by way of revi~ 
sion is excessive or otherwise. So long 
as the procedure laid down for the revi- 
sion of taxes has been followed by the 
Gram Panchayat, the Civil Court has no 
jurisdiction, This question is no longer 
res integra. I need only refer in this 
context to a judgment of the Division 
Bench of this Court in Padmaraju v. 
Panchayat Board. Samalkot, (1960) & 
Andh WR 63 in which the Bench held 
that “Civil Courts would derive juris- 
diction to interfere in matters of assess~ 
ment only when the provisions of the 
Act were in substance and in effect not 
complied with. If a person seeks to 
have the proceedings of the assessing 
authority quashed in Civil Court. he 
must establish non-compliance with the 
essentials of the procedure. Before he 
could succeed in getting such relief. he 
has to show that fundamental irregula~ 
rities were committed by the assessing 
authority, The burden of establishing it 
rests upon the person alleging it, If the 
assessee fails to make out any- infringe- 
ment of any of the essential statutory 
requirements, no relief could be granted 

im since he has got the appropriate 
forum contemplated by the relevant 
rules. Whether the assessment was ade= 
quate or not. it is for the tribunals set 
up by the rules to decide.” 


10. In Firm Radha Krishna v. 
Ludhina Municipality. ATR 1963 SC_1547 
their Lordships of the Supreme Court 
laid down that “under S. 9 of the Code 
of Civil Procedure the Court shall have 
jurisdiction to try all suits of civil na- 
ture excepting suits of which cognizance 
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is either expressly or impliedly barred. 
A statute. therefore, expressly or by ne- 
cessary implication, can bar the juris- 
diction of Civil Courts in respect of a 
particular matter, The mere confer- 
ment of special jurisdiction on a tribu- 
nal in respect of the said matter does 
not itself exclude the jurisdiction of civil 
courts. The statute may specifically pro- 
vide for ousting the jurisdiction of civil 
Courts even if there was no such specific 
exclusion, if it creates a liability not 
existing before and gives a special and 
particular remedy for the aggrieved 
party. the remedy provided by it must 
be followed, The same principle would 
apply if the statute had provided for the 
particular forum in which the remedy 
could be had.” Applying that test. their 
Lordships examined the provisions of 
the Punjab Municipal Act, 1911. and ob- 
served that “the liability to pay termi- 
mal tax is created by the Punjab Muni~ 
cipal Act, 1911 and a remedy is given 
to a party aggrieved in the enforcement 
of that liability. Against the order of the 
Municipal Commissioner levying termi- 
mal tax an appeal lies under Section 84 
to the Deputy Commissioner and a Te- 
ference under Section 84 (2) to the High 
Court. Applying the principle _ stated 
supra, the party aggrieved can only pur- 
sue the remedy provided by the Act and 
he cannot file a suit in a civil court in 
that regard. Provisions of Sections 84 
and 86 of the Act exclude the jurisdic- 
tion of the Civil Court in respect of 
the tax levied or the assessment made 
under the Act........... a mistake if any 
committed in imposing the terminal tax 
can only be corrected in the manner 
prescribed by the Act, and hence a suit 
for the refund of the terminal tax col- 
lected by the Municipality will not lie 
when the remedy provided by the Act 
is not pursued by the claimant”. But 
in that very judgment it was stated 
that “there is also an equally well 
setiled principle governing the scope of 
the Civil Court’s jurisdiction In a case 
where a statute created a liability and 
provided a remedy. Even in such cases, 
the Civil Courts jurisdiction is not 
completely ousted. <A suit in a Civil 
Court will always lie to question the 
order of a tribunal created by a statute, 
even if its order is, expressly or hy 
mecessary implication. made final, if 
the said tribunal abuses its powers or 
does not act under the Act but in viola- 
tion of its provisions,” 


Having regard to the above pro- 
mouncements I am clearly of the view 
that this court can go into the ques- 
tion whether in revising the taxes. the 
Valuation Officer and the Gram Pan- 
chayat acted in accordance with the 
provisions of law. 


A 
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ii. The next point that falls for 
consideration in this appeal and cross- 
objections is whether the Valuation 
Officer and the Gram Panchayat follow~ 
ed the provisions of the Act and the 
Tules that govern the revision of taxes. 

e main attack on the revision of 
taxes is on the ground that the Valua- 
tion Officer did not keep in view the 
provisions of the Rent Control Act in 
assessing the rental value of the owner~ 
occupied and tenant-occupied houses in 
the Gram Panchayat, It is not disput~ 
ed that the Madras Buildings (Lease and 
Rent) Control Act 1949, and thereafter 
the Andhra Pradesh Buildings (Lease, 
Rent and Eviction) Control Act, 1960, 
were applicable to the Gram Panchayat 
in question. The provisions as to the 
fixation of the fair rent would apply to 
the houses within Gram Panchayat. 
Section 63 of the Madras Village Pan- 
chayats Act, 1950 (Act 10 of 1950) autho- 
rises the levy of house taxes. Sec, 64 
(1) prescribes the basis on which such 
house taxes may be levied in the fol- 
lowing words: 


“64 (1) The house-tax referred to in 
Section 63 sub-section (1). shall be levied 
on all houses (other than huts) in the 
village on any one of the following 
basis, namely. 

(a) annual; value, 

(b) capital value. or 

(c) such other basis as may be pres- 
cribed, 


(2) xx XX XX XX 

(3) XX XX XX XX 

(4) The Government 
rules providing for— 

(i) xx XX XX XX 

(ii) the manner of aaccepining the 

annual or capital value of houses or the 
categories into which they fall for the 
purposes of taxation; 
XX XX XX XX. 
In exercise of this rule-making power 
read with Section 12 of the Village Pan- 
chayat Act the Government has framed 
rules for the assessment of the house 
tax by its notification 80 dated 24-3- 
1951. Clause (2) of Rule 2 of the said 
rules reads as follows: 

“The annual value of a house shall 
be deemed to be the gross annual rent 
at which the house may reasonably be 
expected to let from month to month, 
or from year to year less a deduction 
of 10 per cent of such annual rent and 
the said deductions shall be in lieu of 
all allowances for repairs or any other 
account whatsoever.” 


While the Gram Panchayat Act vests 
the power to assess the annual value of 
a house. on the basis of the gross an- 
nual rent at which the house may “rea~ 
sonably be expected to let from month 


‘may make 
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to month or from year to year”, the 
provisions of the Andhra Pradesh Build- 
ings (Lease, Rent and Eviction) Control 
Act. 1960 subject all these houses to the 
fixation of fair .rent. Under Section 4 
of the Rent Control Act the controller 
is empowered to fix the fair rent for 
such buildings after holding such en- 
quiry as the controller thinks fit. Sub- 
section (2) of Section 4 of the Rent Con- 
trol Act lays down that in fixing the 
fair rent under this Section, the: Con- 
troller shall have due regard— 


(a) to the prevailing rates of renf 

in the locality for the same or similar 
accommodation in similar circumstances 
during the twelve months prior to the 
5th April, 1944; 
__(b) to the rental value as ‘entered 
in the property tax assessment book of 
the concerned local authority relating to 
the period mentioned in clause (a): 

(c) to the circumstances of the case, 
including any amount paid by the tenant 
by way of premium or any other like 
sum in addition to rent after the 5th 
April 1944; 

(3) In fixing the fair rent of resi» 
dential buildings, the Controller may 
allow— 

(i) if the rate of rent or rental value 
referred to in sub-section (2) does not 
exceed twenty-five rupees per mensem, 
an increase not exceeding 124 per cent 
on such rate or rental value; 

(ii) if the rate of rent or rental 
value exceeds twenty five rupees per 
mensem but does not exceed fifty rupees 


per mensem, an increase not exceeding 
18% per cent on such rate or rental 
value; 


(iii) if the rate of rent or rental 
value exceeds fifty rupees per mensem, 
an increase not exceeding 37$ per cent 
on such rate or rental value; 

Provided that in the case of a resi- 
dential building which has been con- 
structed after the 5th April. 1944. the 
percentage of increase shall not exceed 
374 per cent, 564 and 75 respectively. 

(4) In fixing the fair rent of non- 
residential building. the Controller may 
allow 

(i) if the rate of rent or rental value 
referred to in sub-section (2) does not 
exceed fifty rupees per mensem. an in- 
crease not exceeding 564 per cent on 
such rate or rental value; 


(ii) if the rate of rent or rental 
value exceeds fifty rupees per mensem, 
an increase not exceeding 75 per cent 
on such rate or rental value: 


Provided that in the case of a non- 
residential building which has been con- 
structed after the 5th April. 1944 the 
percentage of increase shall not exceed 
75 and 150 respectively. 
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(5) In the case of a building for 
which the fair rent has been fixed be- 
fore the commencement of this Act. the 
Controller shall, on the application of 
the landlord, allow such increase in the 
fair rent as in the opinion of the Con- 
troller the landlord is entitled to under 
is section.” 


Thus whatever rent may be actually ream 
lised by the owner of a house or what- 
ever rent the owner of a house could ex- 
pect to realise from the house occupied 
by him if it were to be Jet out, if the 
house is situate in a Glace to which the 
provisions of the Rent Control Act are appli- 
cable, the basis for détermining the annual 
rental value would be the fair rent that 
may be fixed under the provisions of 
the Rent Control Act. As held by the 
Bench of this Court in (1960) 1 Andh 
WR 63; it is not the notional or hypothe- 
tical rent that should form the basis of 
the annual value but the rent which a 
landlord could obtain froma tenant in 
ordinary circumstances in the light of 
the law laid down by the Rent Contral 
Act that should form the basis for de= 
termination of the annual rental value 
and the assessment of the house tax 
thereon. Dealing with a ar provi- 
sion contained in Section 82 (2) of the 
Madras District Municipalities Act which 
makes provisions for the fixation of 
annual value according to the rent at 
which lands and buildings may reas 
sonably be expected to be let out from 
month to month or from year to year, 
less the specified deduction, the Supreme 
Court in the Guntur Municipal Council 
v. The Guntur Town Rate-payers’ 

sociation etc., (1971) 2 Andh WR (SC) 7 = 
A, Ae eee Ta that the test 
essentially is what rent the premises can 
la y fetch if let out to a hypothe- 
tical tenant. The municipality is thus not 
free to assess any arbitrary annual 
value but has to look to and is bound 
by the fair or the standard rent which 
would be payable for a particular pre- 
mises under the Rent Control’ Act in 
force. Inasmuch as the Rent Control 
Act applies to Sattenapalli Gram Pan- 
chayat these principles must be kept in 
view by any authority vested with the 
jurisdiction to revise the house taxes 
under the Gram Panchayat Act as ad- 
mittedly the provisions of the Rent Con- 
trol apply to this Gram Panchayat. 


12. In the present case the Revi- 
sion Officer appointed by the Commis- 
sioner of Panchayat Raji as Special Offi- 
cer to revise the taxes in Sattenapalli 
Gram Panchayat Raj during the gene- 
ral revision of 1962 has been examined 
as D. W. 1. He has admitted in un- 
equivocal terms in his cross-examina- 
tion .that “this, was the first time I 
worked as special Officer ......... I do 
not know about the Rent Control Act.” 
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He further states that he was instructed 
how. to: assess the annual values , and 
admits “we were not instructed to follow 
the fair rent method fixed under the 
Rent Control Act. I made a study of 
the rules prescribed. There is no rule 
to my knowledge to accept the fair rent 
fixed by the rent controller as the basis 
for beh eal g Pa annual aue Ran 
further admits t no one told me tha 
fair rent was fixed for these houses by the 
rent controller..............n most cases I in- 
creased the annual value, as rents were on 
the increase.” The admissions made by the 
witness clearly establish that the provisions 
of the Rent Control Act which applied to 
the Gram Panchayat in question were whol- 
ly ignored in arriving at the annual value 
of the houses which is required to be deter- 
mined having regard to the gross annual 
Tent at which the house may reasonably be 
expected to be let from month to month, 
or from year to year. In other words, 
the very fundamental requirement of 
assessing the annual rent on the basis 
on which a house 
may reasonably be expected to be 
Jet out has been ignored. When this funda- 
mental mistake has been committed by the 
valuation officer in determining the annual 
value and consequently in assessing the 
house tax the general revision cannot but 
be held to be illegal and arbitrary. Hence 
it must be declared to be unenforceable. 

13. It was next contended by the 
learned counsel for the Gram Panchayat 
that from the fact that the Valuation Ofi- 
cer ignored this aspect in determining the 
annual value and the house tax of the owner 
occupied houses, the Gram Panchayat can- 
not be said to have acted illegally in revising 
the house taxes in respect of the tenant 
occupied houses when it was not establish- 
ed by any evidence that any forum was fix- 
ed under the provision of the Rent Control 
Act. The fact that for the tenant occupied 
houses which were subject to the provisions 
of the Act no fair rent was fixed does not 
give an absolute discretion to the Valuation 
Officer or for the Gram Panchayat to take 
the existing rent as the basis for fixing the 
annual rental value. In (1960) 1 Andh WR 
63 it was held that: 

‘There cannot be any distinction be- 
tween owner-occupied houses and houses 
occupied by tenants. It is not of much con- 
sequence, whether the owner occupies the 
property himself or has let it out to a ten- 
ant as the basis of the computation of an- 
nual value for both would be the same. In 
the case of owner-occupied houses, the an- 
nual rental value has to be arrived at by 
taking into consideration the rents fetched 
by similar buildings in the neighbourhood 
occupied by tenants. There is no difficulty 
in extending the provision of Section 4 of 
the Madras Buildings (Lease and Rent 
Control) Act to owner-occupied houses also 
for the reason that the test in regard there- 
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to also is the rent that the premises is likely 
to fetch or reasonably expected to fetch. 
That should be judged with reference to the 
rents paid for houses similarly situated with 
imilar advantage and in the same locality.” 


The Supreme Court also laid down that 
in this respect no distinction can be made 
between the building the fair rent of which 
bas been fixed under the Rent Control Act 
and those in respect of which no such rent 
has been fixed. In other words irrespective 
of the fact whether the fair rent is fixed or 
not the fair rent alone could form the basis 
for determining the annual value and for 
that purpose the Gram Panchayat has to 
keep in view the provisions of the Rent Con- 
trol Act. That has been admittedly ignored 
by the defendant and its valuation officer 
in determining the annual value of the ten- 
ant occupied houses as well. Therefore the 
general revision of house taxes in respect of 
the tenant-occupied houses also cannot be 
sustained. 


14. It was next urged on the strength 


of a decision of this Court in Adoni Muni-- 


cipal Council v. G. Ahmed Hussain Saheb, 
(1969) 2 Andh WR (SN) 13 wherein my 
learned brother Gopal Rao Ekbote, J., ob- 
served as follows: 


“ “If the plaintiff wanted to attack the 
valuation made by the Valuation Officer, 
it was not enough for him to show that the 
Valuation Officer did not keep in view the 
relevant provisions of the Rent Control Act, 
but he must go a little ahead and say that 
the result of such disregard was that he 
took into account rents which were unrea- 
a and was contrary to Section 82 of 

e Act.” 


I am however of the view that having re- 
gard to the judgment of the Supreme Court 
and that of the Bench of this Court referred 
to above the fact that the provisions of the 
Act have been ignored in making the gene- 
ral revision itself is sufficient to grant the 
declaration prayed for. But that apart, in 
the instant case the plaintiff gave specific 
instances in paragraph 9 of their plaint that 
the existing tax as fixed in 1957 which was 
Rs. 1.50 was now revised under the general 
revision of 1962 to Rs. 11-20 and in ano- 
ther case from Rs. 15/~ to Rs. 53-54 and in 
yet another case from Rs. 1-50 to 28-08. 
Under the Rent Control Act in fixing the 
fair rent regard must be had to prevailing 
rates of rent, in the locality during the 12 
months prior to Sth April 1944 and only 
Taised at the percentage mentioned _ therein. 
That being so it cannot be said that the 
present enhancement over the 1957 annual 
value is in accordance with law. If the rent 
prevailing in the 12 months prior to Sth 
April 1944 were to be kept in view what 
would be the annual rent of a particular 
house having regard to the provisions of 
the Act, is a matter on which the Civil 
Court can express no opinion but is one 
which the authorities themselves must deter- 
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mine having regard to those provisions. 
When D.W. 1 admits that he was not aware 
of these provisions and that ‘he did not re- 
vise the annual value and the tax on the 
basis of those provisions, it cannot be said 
that the revision has been done in accord- 
ance with law. That is sufficient to declare 
that the general revision is illegal and void. 


15. Lastly it was contended that the 
Rent Control Act does not itself apply to 
buildings or houses -constructed on or after 
26th August, 1957. If that be so, obviously 
the question of keeping the provisions of 
the Rent Control Act in view in determin- 
ing what would be the annual or monthly 
rent at which a house could reasonably be 
expected to be let under the provisions of 
the Rent Control Act does not fall for con- 
Sideration of the Valuation Officer and the 
Gram Panchayat in revising the taxes. They 
can have application only to such of the 
houses which come within the purview of 
the Rent Control Act. í 

16 For all the above reasons the 
second appeal is allowed in part only in so 
far as the houses constructed after 26-8- 
1957 are concerned; but there will be no 
order as to costs. The cross-objections are 
allowed with costs. The general revision of 
house taxes of 1962 is declared to be illegal, 
void and unenforceable, in so far it relates 
to the houses within the Sattenapalli Gram ` 
Panchayat constructed prior to 26 the Au- 
gust, 1957 are concerned and the defendant- 
respondent is restrained from proceeding to 
collect any tax based on such revision. This 
will not however preclude the defendant- 
Gram Panchayat from realising the house 
taxes prevailing prior to this revision of 
from revising the house tax in accordance 
with law. This will not also preclude such’ 
of the individual rate payers whose houses 
have been constructed after 26-8-1957 to 
question their respective assessments if it is 
otherwise arbitrary and illegal. No leave. 

Appeal allowed in parte 
Cross objections allowed, 
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Pendela Narasimham and another, Ap- 
pellants v. Pendela Venkata Narasimham 
and others, Respondents. 

Letters Patent Appeal No. 16 of 1969, 
D/- 22-3-1972, against judgment of Samba- 
siva’ Rao, J. in Appeal Suit No. 267 of 1965, 
D/- 12-12-1967. 

Index Noe:— (A) Letters Patent (A. P) 
Cl 15 — Decree against several defendants 
on a common ground — On appeal by one 
of defendants finding reversed — Letters 
Patent appeal by other defendants — Com 
petency. (X-Ref:— Civil P. C. (1908), O. 41, 
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Rr. 4, 33). (X-Ref:— Hindu Law — Debt 
contracted by Karta — Binding nature). 
Brief Note:-— (A) Where a suit was 
decreed against all the defendants on a com- 
mon ground that a debt contracted by one 
of the defendants as karta was for a legal 
necessity and in appeal by one of the de- 
fendants, the common finding was reversed 
by the High Court, the other’ defendants 
were competent to file Letters Patent Appeal 
though they had not appealed against the 


trial Court’s decree. Since the suit was dec-~ 


reed against all the defendants on a com- 
mon ground it was open to any one of them 
to file an appeal against the trial Court’s 
judgment, under Order 41, Rule 4, C.P.C. 
AIR 1926 PC 34 and AIR 1928 Lah 599 
and AIR 1945 Mad 47, Distinguished. 
(Paras 12, 13, 15, 18 & 20) 


If a debt contracted by a ‘Karta’ of a 
joint family is not for a legal necessity or 
for family benefit, it is not binding on all 
the coparceners and not only the defendant 
who preferred appeal. Hence refusal, of the 
Court to exonerate other coparceners under 
Order 41, Rule 33, C.P.C. was wrongful. 
Hence any of the defendants who were party 
respondents to the appe could have filed 
Letters Patent Appeal. A. S. No. 267 of 
1965, D/- 12-12-1967 (Andh. Pra.), Revers- 
ed. AIR 1953 Mad 566, Dissented from. 

(Paras 14, 18, 40) 

Moreover by reason of the judgment 
exonerating the defendant who had prefer- 
red appeal from his liability to repay the 
debt, the burden to repay the entire debt 
had fallen on the remaining defendants and 
therefore, their burden to repay the debt 
had been enhanced by the judgment. The 
defendants who were parties to the appeal 
were therefore really aggrieved by the judg- 
ment. Hence they were competent to file 
the Letters Patent Appeal. (Para 15) 

Index Nete:-—~ (@) Hindu Law — Joint 
family property -- Mortgaged by Karta 
neither for familly benefit mor for discharg-« 
ing anfecedent debt but fer marriage of his 
minor son — Effect — Whether son is Hable 
to repay the debt. (k-Ref:— Civil P. CG 
(1908), ©. 34, R. 6). 

Brief Note: (B) Where a Karta mort- 
gaged the joint family property not for 
family benefit or legal necessity or discharg- 
ing an antecedent debt but for borrowing 
money for the purpose of marriage of his 
minor son, the transaction is voidable at the 
instance of the son for whose marriage the 
debt was contracted. The son can always 
jenore the transaction as not binding on him 
though he was an eo nomine party to the 
mortgage deed. Case law di ed. 

(Paras 30, 31) 


The interest of the son in the joint 
family property which was mortgaged was 
not binding on him and 

rsonal liability does not arise at that stage. 
Ff the entire debt is not wiped out by en- 
forcement of the right in the suit property 
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which was mortgaged, then the creditors 
under Order 34, Rule 6 of the C.P.C. may 
apply for the grant of a personal decree 
against the Karta and the son. Subject to 
the statute of limitation, if the prayer is 
granted by the Court, then the question of 
personal liability of the son for the repay- 
ment of his father’s personal debts would 
arise. Until that time, the question of per- 
sonal liability does’not arise. A. S. No. 267 
of 1965, D/- 12-12-1967 (Andh. Pra.), Re- 
versed. (Paras 33, 34, 35, 36, 37 and 38) 


Index Nofe:— (C) Transfer of Property 
Act (1872), S. 73 — Mortgage of specific 
item of joint property by one co-sharer — 
Subsequent partition — Item so mortgaged 
allotted to other co-sharer — Mortgagee can 
preceed against substituted item im hands of 
morigagor-co-sharer. A. S. No. 267 of 1965, 
D/- 12-12-1967 (Andh. Pra.) Affirmed; AIR 
1948 Mad 1 (FB), Followed. @ara 42) 
Cases Referred: Chronological Paras 
AIR 1964 SC 1425 = (1964) 3 SCR 

647, Virdhachalam Pillai v. 
i i 32, 36 


LJ 411 (FB), Sankaranarayana Pillai 
vV. Kandasamiah Pillai 28, 30, 39 

AIR 1953 Mad 566 = (1952) 2 Mad 
LJ 884, Poomalai Ammal v. Sub- 
bammal 

ATR 1948 Mad 1 = (1947) 2 Mad LT 
166 (FB), Koru Issaku v. Gottu- 
mukkala Seetharama Raju 

AIR 1945 Mad 47 = (1944) 2 Mad LJ 

_, 220, Arulayi v. Antonimuthu Nadan 20 


datt Hansraj . 20 


Mes 7, 
AIR 1917 PC 41 = ILR 39 All 500, 
Lachman Prasad v. Sarnam Singh 


24, 25, 29 
AIR 1917 PC 61 = ILR 39 All 437, 
Sahu Ramchandra y. Bhup Singh 25 

V. Balakoteswara Rao, for Appellants; 
N. Rajeswara Rao (for Nos. 1 and 3) and 
M. Venkata Subba Rao (for Nos. 5 to 8), 
for Respondents. i 

SRIRAMULU, J.:— This appeal is 
from the judgment of our learned brother, 
Sambasiva Rao, J., given in A. S. No. 267 
of 1965, whereby the learned Judge allowed 
the appeal filed by the 4th defendant against 
the trial Court’s decree in O. S. No. 52 of 
1962, and exonerated him from the liability 
under the mortgage and substituted plaint B 
Schedule property as security for A Sche- 
dule property. 

2. _ The material facts leading to this 
Letters Patent Appeal may briefly be stated: 
Defendant No. 1 is the father of defendants 
2 and 3 and Karta’ of the joint family com- 
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prising of himself, his sons, and a coparce- 
ner, defendant No. 4. For the marriage of 
his minor son, defendant No. 2, the 1st de- 
fendant borrowed and received Rs. 13,000/- 
from the plaintiffs and, as security, mort- 
gaged plaint A schedule properties. At a 
family partition, a part of the A schedule 
properties, which was the subject-matter of 
mortgage, fell to the share of defendant 
No. 4, and B schedule property to defen- 
dant No. 1. The plaintiffs filed O. S. No. 
52 of 1962 in the Court of tbe Subordinate 
Judge, Narasaraopet for.the recovery of the 
money due under the mortgage and for sub- 
stitution of B schedule property for 
schedule property. 


3. Defendant No. 1, inter alia, con- 
tended that, in O. S. No. 72 of 1953 the 
4th defendant was held liable for defendant 
No. 1’s debts and therefore all the defen- 
dants are liable for the debt. Defendant No. 
4, on the other hand, contended that the 
debt was neither for legal necessaty nor for 
family benefit, and was not binding on him. 
Both of them objected to the substitution of 
B schedule property as security for A sche- 
dule property. 

4. Defendants 2 and 3 remained ex 
parte. 

5. The trial Court decreed the plain- 
tiffs’ suit. 

6.  Aggrieved by the judgment of 
the trial Court, defendant No. 4 filed an 
appeal to this court. Our learned brother, 
Sambasiva Rao, J. before whom the appeal 
came up for consideration, held that the 
debt contracted by defendant No. 1 as 
Karta of the family was neither for legal 
necessity nor for family benefit, and, there- 
fore, defendant No. 4 was not liable for 
payment of that debt and, in that view, 
exonerated defendant No. 4 from his liabi- 
lity to pay the debt. 

7. The correctness of the judgment 
of our learned brother is challenged in this 
Letters Patent Appeal before us, by defen- 
dants 1 and 2. 

8. The counsel for the respondents- 
plaintiffs raised a preliminary objection that 
the appeal is not maintainable, in law. Since 
defendants 1 and 2 had not filed an appeal 
to this Court against the judgment of the 
trial Court, this Letters Patent Appeal must 
be considered as an appeal direct to the 
Letters Patent Court against the trial Court's 
judgment. Such an appeal cannot be filed 
under the provisions of the Civil Procedure 
Code. 

9 Order XLI, Civil Procedure Code 
lays down the rules of procedure relating 
to appeals from original decrees. Order 42, 
Rule 1, C.P.C. says that so far as may be, 
rules in Order XLI, C.P.C. shall also apply 
to appeals from appellate decrees. 

19. Order XLI, Rule 4, C.P.C. pro- 
vides that, where there are more plaintiffs 
or defendants than one in the suit, and the 
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decree appealed from proceeds on a ground 
common to all the plaintiffs or the defen- 
dants, any one-of the plaintiffs or the defen- 
dants may file an appeal against the whole 
decree and the appellate Court may reverse 
or vary the decree in favour of all the plain- 
tiffs or the defendants, as the case may be. 


n Order XLI, Rule 33, C.P.C. pro- 
vides that in an appeal filed before it against 
the decree of the trial Court, the appellate 

urt has power to pass a decree or make 
an order which ought to have been passed 
or made by the trial Court and such a 
power may be exercised in favour of any 
of the respondents or parties although such 
respondents or parties may not have appeal- 
ed or filed cross-objections, , 


12. In the present case, there were 
four defendants. The suit was decreed by 
the trial Court against all of them on the 
common ground that the debt contracted 
by defendant No. 1 as ‘Karta’ of the joint 
family was for a legal necessity. Defendant 
No. 4 alone had filed an appeal to this 
Court against the whole decree, and defen- 
dants 1 and 2, the appellants in this Letters 
Patent Appeal, were also party-respondents 
in the appeal before our learned brother. 
The learned single Judge reversed the find- 
ing of the trial Court and held that the 
debt contracted by defendant No. 1 as 
‘Karta’ of the joint family was not support- 
ed by legal necessity or family benefit. On 
the basis of that finding, the learned single 
Judge exonerated the 4th defendant from 

liability. 

13. Since the common finding on 
the basis of which the trial Court decreed 
the- suit against all the defendants, was re- 
versed by the appellate Court, any of the 

attics to the appeal, under Order XLI, 

ule 4 of the Civil Procedure Code, could 
file a Letters Patent Appeal against the ap- 
pellate Court’s decree. 

14. Ifa debt contracted by a ‘Karta’ 
of a joint family is not for a legal necessity 
or for family benefit, it is not binding on 
all the coparceners and not only the 4th 
defendant. Refusal of the Judge to give 
such a relief to defendant No. 2 under 
Order XLI, Rule 33, C.P.C. on untenable 
grounds was wrongful. Hence any of the 
parties to the appeal could have filed Letters 
Patent Appeal to this Court, under Order 
XLI, Rule 4, C.P.C. . 

Moreover, defendants 1 and 2, 
the appellants in this Letters Patent Appeal, 
contended that, by reason of the judgment 
of the learned single Judge, exonerating 
defendant No. 4 from his liability to repay 
the debt, tbe burden to repay the entire 
debt has now fallen on defendants 1 to 3 
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appeal before the learned single Judge are, 
therefore, really aggrieved by the judgm 
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earned single Judge passed in A. S. 
ihe es of 1965. is defendants 1 and 2 
are competent to file this Letters Patent 
Appeal. i 
16. We will then examine whether 
the decided cases relied upon by the res- 
pondents’ counsel before us, g0 against the 
view we have taken. 


17. In Mohammad Khaleef v. Les 
Tanneries, ATR 1926 PC 34, one Ki filed an 
appeal against L and M for the recovery 
of the money due under a contract, of sale. 
Trial Judge decreed the suit against L but 
dismissed the suit against M, but, however, 
directed M to pay the costs of suit and 
interest thereon. Agerieved by the trial 
Court’s judgment, both L and M filed a 
joint appeal. The appellate Court „allowed 
the appeal and dismissed the _plaintifi’s suit 
against both L and M. Plaintiffs carried the 
matter in appeal to the Privy Council.. The 
Privy Council dismissed the plaintiff's appeal 
as against M because, in their opinion, | it 
was in effect an appeal direct to the Privy 
Council against the decree of the trial 
Judge, which was not allowable under the 
provisions of the Civil Procedure Code. 


18 In the present case, the trial 
Judge did not decree the suit against some 
and dismiss it against others. The suit was 
decreed against all the defendants on a com- 
mon ground. In such a case it was open 
to any one of the defendants to file an 
appeal to the appellate Court against the 
trial Court’s judgment, under Order XLI, 
Rule 4, C.P.C. If the contention of defen- 
dants 1 and 2 was acceptable in law, the 
learned single Judge under Order XLI, Rule 
33, C.P.C. should have passed a common 
order exonerating all the other coparceners 
from their liability to repay the debt. The 
decision in AIR 1926 PC 34, does not, 
therefore, apply to the facts of this case. 


19. In Poomalai Ammal v. Subbam- 
mal, AIR 1953 Mad 566, the learned Judge, 
Chandra Reddi, J. in paragraph 30 of his 
judgment, at page 569, observed that: 

Cesareo A Memorandum of cross-ob- 
jections has been filed by the first defendant 
who did not file an appeal against the judg- 
ment of the trial Court decreeing the suit 
against her. For the first time she has filed 
a memorandum of cross-objections here 
which , in effect, is only an appeal against 
the decree of the trial Court invoking Order 
41, Rule 33, C.P.C. I do not think that pro- 
vision is meant to be exercised in favour 
of a party who did not choose to file an 
appeal against the judgment of the trial 
Court and allowed it to become final. There- 
fore, Order 41, Rule 33, C.P.C. does not 
avail him......00.” 

20. With due respect to the learned 
Judge, we are unable to take that view, be- 
cause, in our opinion it runs contrary to the 
express language of Rule 33 of Order XLI, 
Civil Procedure Code. The other two deci- 
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sions relied upon by the respondents’ coun- 
sel, Le. Punjab National Bank Ltd. v. Uma- 
datt Hansraj, AIR 1928 Lah 599; and Aru- 
layi v. Antonimuthu Nadan, AIR 1945 Mad 
47; do not lay down any principle of law 
which can be applied in the- facts of 

case. In the former case, the learned Judge 
came to the conclusion that the case before 
them was not a proper one in which powers 
conferred on the appellate Court under 
Order XLI, Rule 33, C.P.C. could be exer- 
cised. In the latter case, the learned Judge, 
Somayya, J., held that a plaintiff could not 
be given a decree for an amount which was 
in excess of her claim and on which she 
bad paid the court-fee. Therefore, those 
two cases do not help the respondents. 

21. We, therefore, overrule the pre- 
liminary objection and hold that defendants 
1 and 2 are competent to file this Letters 
ag Appeal, and this appeal is entertain- 
able. 


22, We will next take up the con- 
tention of appellants’ counsel on merits. 
The learned counsel contended that a debt 
contracted by the ‘Karta’ of a Hindu joint 
family for a purpose which can neither be 
described as ‘legal necessity? nor ‘family 
benefit? is void and unenforceable, in law. 
Therefore, not only the coparceners but 
even the Karta who had actually contracted 
the debt, will also be exonerated from hi 
liability to repay such a debt. 


_ 23. The correctness of the finding 
given by our learned brother, that the debt 
contracted by the Ist defendant as the 
‘Karta’ of the family was neither for a legal 
necessity nor for family benefit is not chal- 
lenged before us in this Letters Patent Ap- 
peal. We will, therefore, proceed on the 
basis that the said finding of the learned 
Judge is correct in law. If that is so, the 
question is whether such a debt is void or 
voidable in law. 

_.24 The terms such as voidable op 
void, valid or invalid, may each be a little 
misleading. In Lachman Prasad v. Sarnam 
Singh, AIR 1917 PC 41, it was held that: 

“ssoeeee A mortgage of a joint family 
property if made, neither for family neces- 
sity nor for discharging antecedent debt, is 
void in toto and in the absence of special 
circumstances like an express or implied re- 
presentation that the mortgagors had the 
right to create the encumbrance cannot bind 
even their shares which they may get on 
partition.........” 


25. We have to see how and in 
what manner those words “void in toto” 
used by the Privy Council in the above deci- 
sion, haye been understood by the Courts, 
In Maddali Visweswara Rao v. Maddala 
Surya Rao, AIR 1936 Mad 440, considerin: 
the above decision of the Privy Coun 
Stone J. observed at page 443 thus: 


“ueeeeee The fact that the Privy Coun- 
cil have in certain cases, for example ILR 
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39 All 437 = (AIR 1917 PC 61) and in 
TER 39 All 500 = (AIR 1917 PC 41) used 
words which suggest that such a transaction 
is void does not assist us. Their Lordships 
were not deciding the question whether such 
a transaction is void ab initio and so in- 
capable of ratification or merely voidable. 
Further, those cases were ahabad deci- 
sions and there is a difference between Alla- 
habad and Madras as regards the alienation 
by a manager of a joint Hindu family. 
Bearing in mind the fact that it is a com- 
monplace that a transaction of this nature 
can be perfected by the subsequent consent 
of the sons, and that it can be repudiated 
and set aside by the subsequent action of 
the sons and that such repudiation goes 
back to the date of the original alienation, 
we think that it is preferable to regard such 
an alienation as perfect unless and until set 
aside, and one that accordingly becomes un- 
challenged when the power to sue to set 
aside is lost.” 

26. Law in this regard has been ex- 
pressed by Mr. Mulla at page 273 of his 
pee in very unambiguous terms, as fol- 
lows:— Š 

“An alienation by the manager of a 
joint family made without legal necessity is 
not void, but voidable, at the option of the 
other coparceners. They may affirm it op 
they may repudiate it.........” i 

27. Under the head “Effect of 
father’s invalid alienation”, Mr. N. R. 
Raghavachariar, in his book on Hindu Law, 
Principles & Precedents, Sixth Edition, at 
page 951, (in Section 306) expressed the law 


Paeis . An alienation by a father of 
the joint family property neither for family 
necessity nor for his antecedent debt has 
the same effect as that of an alienation by 
a coparcener who is neither a manager nor 
a father of a joint family and binds only 
his own interest in the property in Provin- 
ces other than Bengal and United Provinces 


28. In Sankaranarayana Pillai v. 
Kandasamiah Pillai, AIR 1956 Mad 670 
(FB) a Full Bench of the Madras High 
Court pointed out the distinction and dif- 
ference between an alienation made by the 
guardian of a minor, and an alienation of 
joint family property made by the manager 
of a joint family, thus: k 

. T in the former case the minor is 
eo nomine a p to the transaction and 
he should seek to cancel the document in 
which case court-fee has to be paid under 
Section 7 (iv-A) of the Act. But where the 
minor was only a member of a joint family, 
pera Bsa is on behalf a peat an 

y, he cou ways ignore the C- 
tion as not binding on the family and seek 
to recover possession.. s.e...” p z 

29. Having regard to the decision o 
tho Madras High Court in AIR 1936 Mad 
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440, we only understand that what the Privy 
Council has meant by the use of the words 
‘void in toto” in AIR 1917 PC 41, is that 
a debt contracted by a father without legal 
necessity or family benefit is only voidable 
as against other coparceners. They may 
either affirm it or repudiate it. 


30. Though the defendant No. 1 as 
the father and a manager of the joint family, 
borrowed the money for the purposes of 
the marriage of his minor son, defendant 
No. 2, which is not a legal necessity or a 
family benefit it is not void in law but only 
voidable at the option of his son, defendant 
No. 2, for whose ‘marriage the debt was 
contracted. Following the Full Bench deci- 
sion of the Madras High Court in AIR 
1956 Mad 670; we hold that although de 
fendant No. 1 had contracted the debt and 
executed a mortgage-deed for himself and 
on behalf of his minor son, defendant No. 
2, and made defendant No.-2 an eo-nomine 
party to it, still the 2nd defendant can al- 
ways ignore the transaction as not binding 
on him. The father, defendant No. 1, can- 
not however, escape his liability to repay 
the debt. His interest in the joint family 
property which he had mortgaged will, in 
ay beva be liable for the repayment of 

e debt. 


_ 31. On the very same ground on 
which defendant No. 4 had been exonerat- 
ed, defendant No. 2 is also entitled to be 
exonerated, because both of them were co- 
parceners and the debt contracted by defen- 
dant No. 1 as the ‘Karta’ of ‘the joint family 
comprising of both defendant No. 2 and 
defendant No. 4 has been found by the 
learned single Judge to be not supported 
by legal necessity or family benefit. The 
fact that defendant No. 2 was an eo-nomine 
party to the mortgage-deed, does not make 
any difference. Defendant No. 2 need not 
go to a Court of law for getting it set aside 
on the ground that the father’s alienation 
of the joint family property was not bind- 
ing on him. He could simply ignore it. 

32. However, the learned Judge 
considered that defendant No. 2 stands on 
a different footing than defendant No. 4. 
Defendant No. 2 is a son, and since the debt 
was not an “avyavaharika”, or a debt con- 
tracted by the father for immoral purposes, 
it is binding on him under the doctrine of 
pious obligation, although the debt was 
neither for legal necessity nor for family 
benefit. In support of this finding, the 
learned -Judge relied upon a decision of the 
Supreme Court in Virdhachalam Pillai v. 
Chaldean Syrian Ltd., Trichur, AIR 
1964 SC 1425, from the decision of the 
Supreme Court it is evident that a father 
can, by incurring a debt, even though the 
same be not for any purpose necessary of 
beneficial to the family, so long as it is not 
for illegal or immoral purpose, lay the en- 
tire joint family property including the inte- 
rests of his sons open to be taken in execu- 
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tion proceedings upon a decree for the pay- 
ment of that debt. 
the 


33. The father can so long as 
family continues to be undivided, alienate 
the entire joint family property for the dis- 
charge of his antecedent personal debts, 
subject to their not being illegal or immo- 
ral. In other words, the power of the father 
to alienate for satisfying his debts is co- 


extensive with the right of the creditors to, 


obtain satisfaction out of family property 
including the share of the sons in such pro- 
perty. 

34. Where a father purports to bur- 
den the estate by a mortgage for purposes 
not necessary and beneficial to the family, 
the mortgage qua mortgage would not be 
binding on the sons, unless the same was 
for the discharge of an antecedent debt. 
Where there is no antecedency, a mortgage 
by the father would stand in the same posi- 
tion as an out-and-out sale by the father of 
family property for a purpose not binding 
on the family under which he receives the 
cals price which is utilised for his personal 
needs. ' 


35. ‘Antecedent debt’ in this context 
means a debt antecedent in fact as well as 
in time, i.e. the debt must be truly indepen- 
dent and not part of the mortgage which is 
impeached. The prior debt must be indepen- 
dent of the debt for which the mortgage is 
created, and the two transactions must be 
dissociated in fact so. that they cannot be 
regarded as part of the same transaction. 


36. There are recitals in the mort- 
gage-deed, Ex. A-1 to the effect that Ru- 
pees 8300/- were received by defendant No. 
1 in cash on 1-5-1952, and the balance of 
Rs. 4700/- to make it up to Rs. 13,000/- 
before the sub-Registrar at the time of the 
registration of the document. The finding 
of the trial Judge in paragraph 12 of his 
judgment, is that: 

“I find no reason to hold that the Ist 

defendant did not receive cash of Rupees 
8300/- on 1-5-1952.” 
Thus, in view of the recitals of the mort- 
gage-deed and the finding of the trial Judge, 
it cannot be said that the mortgage of the 
joint family property was effected for an 
antecedent debt. In such a case, as held by 
the Supreme Court in AIR 1964 SC 1425, 
the mortgage qua mortgage would not be 
binding on the sons, because the debt was 
not contracted by the father for a legal 
necessity or for family benefit. Mr. N. R. 
Raghavachariar, in his book on Hindu Law, 
Principles & Precedents, Sixth Edition, in 
Section 306 at page 351, expressed the law 
in these terms: 

ETET in such cases, if the considera- 
tion for the alienation is untainted by illega- 
lity or immorality; the creditor is entitled 
to invoke to his aid the son’s pious obliga- 
tion to pay the father’s debts and recover 
the amount as a debt of the father by ap- 
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propriate proceedings from the entire joint 
family property including the son’s interest. 
Thus, though a mortgage by the father may 
not be binding on the sons qua mortgage 
on. the ground that it was neither for pay- 
ment of antecedent debts nor for family 
necessity, it is open to the mortgagee, in 
spite of a declaration obtained by the sons 
that the mortgage is not binding on them, 
to obtain a personal decree against the 
father under Order 34, Rule 6 of the Code 
of Civil Procedure and bring the entire 
property, including the sons’ interest to sale 
in execution of the decree, unless the sons 
ate able to show that the debt was tainted 
by illegality or immorality.” 

_ , 37. The interest of the son in the 
joint family property which was mortgaged 
in favour of the plaintiffs, was not binding 
on the defendant No. 2 and the question of 






the repayment of his father’s per- 
sonal debts would arise. Until that time, 
the question of personal. liability of defen- 
dant No. 2 does not arise. 


38. 





contracted by defendant No. 1. 


39, Then the next question, is whe- 
ther there were any hurdles in the way of 
granting relief to defendant No. 2 in the 
appeal filed by defendant No. 4. According 
to the learned Judge, there were two hurd- 
les in the way of granting relief under 
Order XLI, Rule 33, C.P.C. to the 2nd de= 
fendant, and those are: (i) defendant No. 
2’s liability for payment of the personal an- 
tecedent debt of his father untainted by ille- 
gality or immorality; and (ii) defendants 2 
and 3 remained ex parte and did not put 
up any defence and further, having become 
majors, they did not by any action avoid 
the mortgage. It is for those two reasons 
that the learned Judge felt that relief under 
Order XLI, Rule 33, C.P.C. could not be 
granted to defendant No. 2. We are unable 
to agree with this part of the judgment of 


Ne 
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our learned brother. As has already been 
pointed out by the Full Bench decision of 
the Madras High Court in AIR 1956 Mad 
670 (FB), a son can always ignore the alie- 
ation made by his father which was nei- 
ther for legal necessity nor for family bene- 
fit. It is only when the guardian of a minor 
ward alienates property on behalf of his 
minor ward, that the minor has to go to 
a Court of law and bring an action for 
avoiding the alienation. It has also been 
pointed out earlier that the mortgage over 
the A schedule property was not created by 
defendant No. 1 for the payment of his per- 
sonal antecedent debt. Therefore, both the 
hurdles which, in the opinion of the learn- 
ed single Judge, would make the case of 
defendant No. 2 stand on a different foot- 
ing, are not really hurdles in this case. The 
grant of relief under Order XLI, Rule 33, 
C.P.C. cannot be denied to defendant No. 2 
merely because he had not raised any de- 
fence in the suit. We are, therefore, of the 
opinion that the learned single Judge had 
wrongly refused relief to defendant No. 2 
under Order XLI, Rule 33, C.P.C. to which 
he was entitled in law. 


49. We, therefore, hold that defen- 
dant No. 2, on the same ground on which 
defendant No. 4 was exonerated from liabi- 
lity, has also to be exonerated. 

41. We will then consider whether 
the learned single Judge was right in substi- 
tuting the B schedule property as security 
for A schedule properties. In this behalf 
the learned counsel appearing for the appel- 
lants relied upon the decision of a 
Bench of the Madras High Court in Koru 
Issaku v. Gottumukkala Seetharama Raju, 
AIR 1948 Mad 1 (FB). Rajamannar, J. 
speaking for the Full Bench, observed that: 


neseedeve When one of several co-sharers 
purports to mortgage a specific item of pro- 
perty to which they are jointly entitled and 
after the execution of the mortgage there 
is a partition among the co-sharers at which 
the item mortgaged is allotted to some other 
co-sharer and an item other than the mort- 
gaged is allotted to the mortgagor-co-sharer, 
the other co-sharer takes the item allotted 
to him, in the absence of fraud, free from 
the mortgage and the mortgagee can pro- 
ceed only against the item allotted to his 
mortgagor in substitution of the item mort- 
gaged i 

42. Following this decision we up- 
hold the order of the learned Judge substi- 
tuting B schedule properties as security for 
A schedule properties. 

43. In the result, we allow the 
appeal in part. Defendant No. i’s_ interest 
in the B schedule properties which have 
fallen to his share at the family partition and 
which have been substituted for A schedule 
properties, is liable for the payment of the 
debt which he had contracted from the 
laintiffs. Defendant No. 1’s appeal is, there- 
‘ore, dismissed. Defendant No. 2’s share of 
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the substituted property is exonerated from 
he liability to repay fhe mortgage debt, in 
view of the learned Judge’s finding that the 
debt was not supported by legal necessity on 
family benefit and was not binding on de- 
fendant No. 2. We, therefore, allow the 
appeal of defendant No. 2 and dismiss the 
plaintiff's suit as against him. In the circum- 
Stances of the case, we are of the opinion 
that it would be fair and just for the par- 
ties to bear their own costs of this appeal. 


Order accordingly. 
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Second Appeal No. 584 of 1971, 
30-6-1972. 

Index Note:— (A) Civil Procedure Code 
(1888), Order 26, Rule 10 — Examination 
of Commissioner — Necessity of. 

_ Brief Note:— (A) Report of Commis- 
sioner is a part of record and can be consi- 
dered as evidence irrespective of the fact 
whether Commissioner is examined as wit- 
ness or not. (Para 6) 


E. Ayyapu Reddy, for Appellant; M, S. 
KK, Sastry, for Respondent. ep 


JUDGMENT :— The plaintiff in O. S. 
No. 212 of 1967 on the file of the District 
Munsif’s Court, Rajam is the appellant 
herein. He has filed the suit for a perpetual 
injunction to restrain the defendant from 
interfering with his possession over tho 
plaint schedule site which is an open site 
described in the plaint plan as “MNOP” 
and lies in between the houses belonging to 
the plaintiff and the defendant. While the 
plaintiff claims that he has been in posses- 
sion of the suit site, the defendant denies 
that fact and claims that he was in posses- 
sion. The trial Court on examination of the 
entire evidence on record including the evi- 
dence of P.Ws. 1 to 3 and the report of the 
Commissioner appointed by it to report 
about the local features of the suit site, held 
that the plaintiff was not in possession of 
the properties and accordingly dismissed the 
plaintiff's suit. With that finding the appel- 
late Court also concurred. In coming to the 
conclusion it observed that P.Ws. 1 to 3 
support the case of the plaintiff and D.Ws. 
1 to 5 were speaking in favour of the de- 
fendant in regard to the use of the suit site 
and then proceeded to hold that the Com- 
missioner’s report is the deciding factor in 
the present case and on a consideration of 
that report, held that the plaintiff is not in 
possession of the suit site and confirmed 
the dismissal of the suit. 


2. It may be mentioned at this stage 
that during the pendency of the appeal in 
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the lower appellate Court, the appellant fil- 
ed I.A. 54/1970 for allowing him to amend 
the plaint so as to include the prayer for 
the relief of declaration of title and recovery 
of possession. After the Court came to the 
conclusion, that the ‘plaintiff was not im 
possession of the plaint schedule site on the 
date of the institution of the suit, that peti- 
tion was dismissed. , 

3. In this second appeal, it is argu- 
ed by Mr. Ayyapu Reddy learned counsel 
for the appellant, that the Court below was 
in error in rejecting the petition for amend- 
ment of the plaint and forcing the parties 
to file another suit for the decision on their 
rival claims to the title of the plaint sche- 
dule site. He further argues that the lower 
appellate Court erred in taking the Com- 
missioner’s report into consideration even 
though the Commissioner was not examin- 
ed, and the report itself was not marked as 


evidence and further that the lower appel- ` 
in particular ~ 


late Court failed to consider 
the evidence of P.Ws. 1 to 3 who speak to 
‘the possession of the plaintiff. 


4 From the above narration of 
facts, it is clear that the suit was merely for 
the relief of perpetual injunction and for 
granting or refusing that relief, the only 
point that arose for consideration was as 
to whether the plaintiff was in possession of 
the property. The issue that was framed was 

:‘whether the plaintiff is entitled to the in- 
~ junction as prayed for. Even the Appellate 
‘Court has framed the following points viz., 

(1) Whether the plaintiff was in posses- 
sion and enjoyment of the suit site MNOP 
on the date of the suit? 

(2) Whether there was threat of unlaw- 
oo of the suit site by the defen- 
, t 


'The learned District Judge, on those points, 
held against the respondent. It was not ne- 
cessary in a suit for perpetual injunction to 
go into the question of title. Merely be- 
cause some documents relating to the title 
of the parties were also filed, it cannot be 
said that the parties really agitated the ques- 
tion of title in that suit. When the question 
of title is not agitated, it was not necessary 
for the Courts below to go into that ques- 
tion. A petition for amendment was not fil- 
ed in the trial Court and it was within the 
discretion of the lower appellate Court 
either to allow the amendment or not. That 
apart, the plaintiff had not stated definitely 
whether he was in possession of the pro- 
perty or he was dispossessed on the date of 
the suit. He does not admit that after the 
institution of the suit he was dispossessed. 
Tn these circumstances, it cannot be said 
that the lower appellate Court acted arbi- 
trarily or failed to exercise the ‘discretion 
judicially in rejecting LA. 54/70 for amend- 
tment of the plaint. 

5. A reading of the judgment of the 
Jower appellate Court discloses that the 
jower Appellate Court which has confirmed 
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the finding of the trial Court as regards the 
possession of the plaintiff over the plaint 
schedule site did refer to the evidence of 
the plaintiff’s witnesses 1 and 3 though 
there is no detailed reference to their evi- 
dence, still in general it has taken note of 


the fact that P.Ws. 1 to 3 have 
spoken in support: of the plain- 
tifs possession, and likewise the wit- 


messes examined on behalf of the defen- 
dant haye spoken in support of the defen- 
dant’s possession. In observing that the 
Commissioner’s report is decisive of the 
matter, evidently the Court did not accept 
the oral evidence of these witnesses on their 
face value except where it was supported 
by the local features of the plaint schedule 
site. The lower appellate Court has discuss- 
ed the Commissioner’s report at length and 
found that what is deposed by the plain- 
tiffs witnesses cannot be accepted. 


6 Whe learned counsel for the ap- 
pellant however, objects to the Commis- 
sioner’s report being accepted and acted 
upon without its being marked and without 
the Commissioner being examined. But’ 
when the Court appoints a Commissioner 
under O. 26, R. 9, C.P.C. for making a local 
inspection and to submit a report, the Com- 
missioner is given the discretion to make a 
local inspection and record evidence if 
necessary and submit a report together with 
such evidence as he thinks fit. Under sub- 
tule (2) of Rule 10 of Order 26, C.P.C., the 
report of the Commissioner and the evi- 
dence taken by him form part of the record. 
When the Rule lays down that it forms 
part of the record irrespective of whether 
It is marked or not, the Court is bound to 
take that evidence into consideration. The 
failure to mark it as a document on behalf 
of the parties does not exclude it from the 
record. Sub-rule (2), however, lays down 
that either the Court or any of the parties 
may examine the Commissioner but if the 
Commissioner is not examined, the report 
submitted by him does not cease to form 
part of the record. It is nowhere laid down). 
that unless the Commissioner is examined 
and through him his report is marked as an 
exhibit, the report of the Commissioner 
cannot be acted upon. That being so, the 
lower Appellate Court was right in consi- 
dering the Commissioner’s report and in 
accepting the defendant’s evidence and re- 
jecting that of the plaintiff's witnesses in 
the light of that. The finding whether the 
plaintiff is in possession of the plaint 
schedule site or not is a finding of fact 
which is supported by the evidence on re- 
cord and is binding on this Court in Second. 
Appeal. 


7. .The failure to allow the amend- 
ment, does not in any way prejudice the 
appellant. He can still, notwithstanding 
the dismissal of the suit for perpetual in- 
junction, if he has title to the property, 
agitate the same in another suit, 


170 A.P. [Prs.-1-2] Y. Veeraiah v. K. M. 


In this view of the matter, this second 
appeal fails and is accordingly dismissed 


with costs. No leave. 
Appeal dismissed. 
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Yarlagadda Veeraiah, Petitioner v. Ka- 
wali Mining Corporation and others, Res- 
pondents. 

Civil Revn. Petns. Nos. 59 and 60 of 
1971, D/- 21-1-1972. 

Index Note:— (A) Civil P. C. (1908), 
S. 115 — The question of permitting or re- 
fusing to permit amendment of pleadings is 
one relating to the question of jurisdiction 
of the Court to try the suit. (@ara 7) 

Index Note:-— (8) Stamp Act (1899), 
S. 35 — An improperly stamped promissory 
note which also contains a statement of 
amounts due on a previous note cannot be 
admitted in evidemce im order to save limita- 

. tion im respect of the promissory note previ- 
ously executed. @ara 21) 


Index Note:-— (C) Civil P. C. (2998), 
0O. 6, R. 17 — Am amendment of plaint so 
as to fall back on the original cause of ac- 
tion in a suit based on imsufliciently stamp- 
ed promissory mote — Permissibility. 
(ara 29) 
Brief Note:— (C) It cannot be permit- 
ted if the suit on the basis of the earlier 
promissory note, in renewal of which the 
suit promissory note was executed, is barred, 
either on the date of suit or on the date of 
the amendment petition, and particularly in 
the latter case, when no special circumstan- 
ces exist for allowing the amendment. Tf 
such amendments are allowed, it would 
work injustice to the other side which can- 
not be compensated by costs, and the de- 
fendant would be deprived of a valuable 
defence based on limitation. (Para 29) 
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R. V. Vidya Sagar, for Petitioner; A. 
Venkatarami Reddi, for Respondents. 


ORDER :— These two Civil Revision 
Petitions are directed against common ordes 
passed by the Subordinate Judge, Chirala, 
in Interlocutory Applications Nos. 26 and 
29 of 1970 in O. S. Nos. 5 and 10 of 1970, 
Since both the Civil Revision Petitions give 
rise to a common question of law, they are 
disposed of by a common order. 


2. The material facts leading to the 
filing of these Civil Revision Petitions may 
briefly be stated. Defendant No. 12 as the 
Managing Partner of Defendant No. 1, exe- 
cuted two promissory notes one in favour 
of Yarlagadda Baliah and the other in 
favour of Indlamudi Veeriah, Four one anna 
denomination stamps were affixed on each 
of those promissory notes instead of 0.25 
paise stamps as required by law. Since the 
promissors did not pay the moneys due by 
them, the promisee Yarlagadda Balaiah and 
Indlamudi Veeraiah, filed suits for the re 
covery of moneys due to them under those 
promissory notes. Those original suits were 
re-numbered as O.S. No. 5 of 1970 and No. 
10 of 1970 on the file of the Subordinate 
Judge, Chirala. In their respective written 
Statements the defendants inter alia raised 
an objection that the suit promissory notes 
were not duly stamped according to law 
and hence, on that account inadmissible in 
evidence under Section 35 of the Stamp 
Act. In O.S. No. 5 of .1970 the aforesaid 
objection raised by the defendants was 
overruled by the Subordinate Judge, who, 
by his order dated: 17-12-1963, held that the 
suit promissory note was duly stamped and 
was admissible in evidence. The defendants 
carried the matter in revision to this court 
in C. R. P. No. 613 of 1964. A Division 
Bench of this Court allowed the said Revi- 
sion petition holding that the suit promissory 
note was not duly stamped and was, conse- 
quently, inadmissible in evidence. The ques- 
tion whether the suit could be considered 
on the cause of action as stated in the 
plaint, or the plaintiff should be permitted 
to amend the plaint so as to fall back on 
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the original cause of action, was left open 
to be decided by the trial Court. 

3. In those circumstances, in both 
the Original Suit No. 5 of 1970 and O. S. 
No. 10 of 1970, the plaintiffs filed L A. 
Nos. 26 and 29 of 1970 respectively for 
amendment of their plaints, so as to 
back on the original causes of action. The 
Subordinate Judge Chirala, by his common 
order dated 13-1-1970 dismissed both the 
J. As. with costs, against which the present 
Civil Revision petitions are filed. 


4 The learned come Ba p V. 
Vidya Sagar, appearing for the petitioners, 
subsitted that it is now well settled that all 
amendments which are necessary for the 
purpose of determining the real questions 
in controversy between the parties, when 
they do not work injustice or prejudice to 
the other side, should be allowed. Courts 
have allowed amendments even at the stage 
of appeal, though the suits on the dates of 
amendment petitions were barred by limi- 
tation. The real controversy in these suits 
was, whether the respondents were indebted 
‘to the petitioners. The delay in filing the 
interlocutory applications for amendments 
of the plaints, was due to the fact that the 
Jower Court had held the promissory notes 
as to be admissible in evidence, but the 
High Court reversed the view of the trial 
. Court. Although the promissory notes are 
inadmissible in evidence as promissory 
notes, to prove the respondent’s liability still 
they can be used and looked into for the 
collateral purposes as acknowledgements ex- 
tending the periods of limitation for filing 
the suits on the basis of the original causes 
of action. Genuine claims should not be 
permitted to be defeated for technical rea- 
sons by refusing permission to amend the 
plaints. In support of the above arguments, 
the learned counsel relied upon number of 


decided cases of the Supreme Court, this 
Court and various other High Courts. 
5. On the other hand, the learned 


counsel appearing for the respondents sub- 
mitted that the revision petitions are not 
maintainable, for the simple reason, that, 
even assuming that the lower court had 
taken an erroneous view of law, this court 
would not, in the exercise of its revisional 
power, correct errors of law. Assuming 
these revision petitions are maintainable, 
still as a rule, amendments of plaints will 
not be permitted when the suits are barred 
on the dates of amendment petitions so as 
to deprive the defendants of a valuable de- 
fence of the plea of limitation. If amend- 
ments are allowed in such cases after long 
delays, the defendants will be prejudiced and 
it will work injustice to the opposite party. 
Therefore, the trial Judge rightly dismissed 
the amendment petitions. No unstamped or 
insufficiently stamped promissory notes can 
be admitted in evidence under Section 35 
of the Stamp Act, for any purpose what- 
ever. Inadmissible promissory notes, cannot, 
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as acknowledgments, extend the periods of 


limitation so as to bring the suits based on 


original causes of action within the time 
when they would actually be barred. The 
decisions relied upon by the learned coun- 
sel appearing for the petitioners are only 
cases where, on the dates of amendment 
petitions, the suits were barred by limitation. 
The instant cases are those where the suits 
on the basis of the original causes of action 
are not only barred on the date of the am- 
endment petitions, but also on the dates of 
filing the suit. Hence such amendments 
cannot be permitted in law. In support of 
this argument the learned counsel relied 
upon various decisions. 


6. I will first decide the question of 
the maintainability of the revision petitions. 
What the Supreme Court has held in Pandu- 
rang Dhondi Chougule v. Maruti Hari Ja- 
dhav, AIR 1966 SC 153 is that the High 
Court while exercising its jurisdiction under 
Section 115 of the Civil Procedure Code, 
cannot correct errors of fact, however gross 
they may be or even errors of law, unless 
those errors have got relation to the juris- 
an of the court to try the dispute it- 
self. 


7. The question of permitting or 
refusing to permit amendment of pleadings 
in my opinion, relates to the question of 
jurisdiction of the court to try the suit. If, 
the court allows an amendment of plead- 
ings when in law, it ought not to, it would 
mean that the court had assumed jurisdic- 
tion which did not vest in it. If tbe court 
wrongly refuses to permit an amer dment, 
it would mean that the court had failed te’ 
exercise the jurisdiction vested in ji. ini 
either case, the question of amendmevt of 
pleadings relate to the jurisdiction of tio 
court to try the suit, and hence the present 
Civil Revision Petitions are mainiainable. 
Whe preliminary objection to the maintain- 
ability of the Civil Revision Petitions raised 
by the respondents’ counsel, is, therefore, 
without substance and is, accordingly, re- 
jected. 


8. Before I consider the merits, some 
more facts are required to be stated. 

9. The suit promissory note in OS. 
No. 5 of 1970 was executed by the 2nd de- 
fendant on 17-2-1958 in renewal of an ear- 
lier promissory note dated 17-12-1955 for a 
sum of Rs. 6,800/-. O.S. No. 5 of 1970 was 
filed in the proper court on 18-12-1961, i£. 
on the last date of limitation from the date 
of the suit promissory note, 17-12-61, the 
pista day being Sunday, a public holi- 

10. O.S. No. 10 of 1970 was filed on 
16-12-1961 on the basis of the promissory 
note dated 16-12-1958 executed by defen- 
dant No. 2 in renewal of an earlier pro- 
missory note, It was stated that the loans 
are evidenced by entries in the account 
books. The suits were filed in 1961 and not- 
withstanding the defence raised by the de- 
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fendants in their written statements that the 
suit promissory notes were not duly stamp- 
ed and were inadmissible in evidence, the 
respective plaintiffs filed -amendment peti- 
tions, ie, I. A, Nos. 26 and 29 of 1970 in 
the year 1970. The learned Subordinate 
Judge observed that, in the plaints, the res- 
pective plaintiffs did not refer to the original 
transactions of loan. The learned counsel 
Sri R. V. Vidya Sagar, disputed that obser- 
vations of the Subordinate Judge. In one 
case the plaint copy has been shown to me, 
but was not filed as material paper. The 
plaint in the other suit was stated to be on 
the same terms. The plaint copies in both 
the suits have, however, not been filed in 
these Civil Revision Petitions, as material 
papers. To rely upon documents in Civil 
Revision Petitions, without filing copies of 
those documents is not a commendable 
practice. However, the question of correct- 
ness or otherwise of the obseryations of the 
Subordinate Judge need not be decided in 
these Civil Revision Petitions, 


11. The learned Subordinate Judge 
dismissed the Interlocutory Applications ob- 
serving that:— 

“eseese TE the petitioners are now allow- 
ed to amend the plaint and introduce ori- 
ginal causes of action which are not origi- 
nally pleaded in the plaint, it would amount 
to allowing the plaintiffs to bring fresh 
claims based on original consideration which 
had clearly become time barred.........” 

12. The principles governing the 
amendments of pleadings are now well esta- 
Dlished. In Pirgonda Hongonda Patil v. Kal- 
gonda Shidgonda Patil, AIR 1957 SC 363 
the Supreme Court laid down the following 
principles which govern the question of am- 
endment of pleadings:— i 


Sase All amendments ought to be 
allowed which satisfy the two conditions 
(a) not working injustice to the other side, 
and (b) of being necessary for the purpose 
of determining the real questions in contro- 
versy between the parties. Amendments 
should be refused only where the other party 
cannot be placed in the same position as if 
the pleading had been originally correct, 
but amendment would cause him an injury 
which would not be compensated in costs. 
It is merely a particular case of the general 
tule that where a plaintiff seeks to amend 
by setting up a fresh claim in respect of 
cause of action which since the institution 
of the suit had become barred by limitation 
the amendment must be refused; to allow 
it would cause the defendant an injury 
which could not be compensated by costs 
by depriving him of good defence to the 
claim. The ultimate test therefore still re- 
mains the same, can the amendment be 


owed without injustice to the other 
Side.......... bie 
13. In L. J. Leach & Co. Ltd. V. 


Jardine Skinder & Co., AIR 1957 SC 357 
the Supreme Court held that : 


eee 
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“asset is no doubt true that courts 
would, as a rule decline to allow amend- 
ments, if a fresh suit on the amended claim 
would be barred by limitation on the date 
of the application. But that is a clear factor 
to be taken into account in exercise of the 
discretion as to whether amendment should 
be ordered, and does not affect the powen 
of the court to order it, if that is required 
in the interests of justice...” 

14. In A. K. Gupta & Sons Ltd, v. 
Damodar Valley Corporation, AIR 1967 SC 
96 the Supreme Court held that:— 

os the matter of allowing am- 
endment of pleadings the general rule is 
that a party is not allowed by amendment 
to get up a new case or a new cause of 
action particularly when a suit on the new 
cause of action is barred. Where, however, 
the amendment does not constitute the addi- 
tion of a new cause of action or raise a 
different case, but amounts merely to a dif- 
ferent or additional approach to the same 
facts, the amendment is to be allowed even 
ae expiry of the statutory period of limi- 
OD. eccceee 


15. In Koonduru Seshu Reddi vy. 
Vemareddi Rama Raghavareddy, AIR 1964 
Andh Pra 118, following principles laid 
down by the Supreme Court in the above 
two cases, this court allowed the amend- 
ments in appeal on payment of costs. 


16.  Iīn Pendyala Narasimham v. 
Endyala Venkata Narasinha Rao, AIR 1963 
Andh Pra 78, a Division Bench of this 
Court held that amendment should be per- 
mitted if special circumstances exist and 
even in a case where an alternative relief 
was claimed, provided it was in furtherance 
of justice and it did not involve the other 
side in real hardship. 

17. To the same effect are the ob- 
servations of Chandra Reddy, J. (as he then 
was) in Rahamtulla v. Mastan Seth, 1956 
Andh LT 806. 

18. In Nallapureddi Eswaramma v. 
P. Rangamma, 1969 (1) Andh WR 242 Go- 
pala Rao Ekbote, J. observed that:— 

M ioris It is true that Order VI, Rule 
17, Civil Procedure: Code, is wide enough to 
permit all such amendments although the 
claim of the plaintiff is time barred. But 
this is not a rule. It is an exception. Nore 
mally the defendant should not be deprived 
of his valuable right which has accrued to 
him on the basis of limitation.........” 


19. Tt is seen from the above cases 


_ that all amendments which are necessary for 


the purpose of determining the real ques- 
tion in controversy between the parties are 
to be allowed. If the amended claim is 
barred on the date of the amendment appli- 
cation, the amendment would not, normally 
be allowed, because it would work injustice 
to the other party and would deprive him 
of a valuable defence based on limitation, 
which cannot be compensated by costs. 


K 
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Such amendments can be allowed only if 
special circumstances exist, but not in the 
ordinary circumstances. Amendments 

not be allowed if a new case or cause of 
action is sought to be added after limita- 
tion, unless it is different or an additional 
approach to the same facts. These are the 
general principles governing the question of 


allowing or disallowing amendments of 
pleadings. 
20. Before those general principles 


are’ applied to cases of amendment peti- 
tions, filed in cases where suit promissory 
notes are inadmissible in evidence, I would 
consider whether any or if so, for what pur- 
ose can an inadmissible promissory note 
be admitted in evidence? Section 35 of the 
Stamp Act says that no instrument charges 
able with duty shall be admitted in evidence 
for any purpose, or shall be acted upon 
or registered, etc., unless such instrument is 
duly stamped. It is not disputed that the 
suit promissory notes were inadmissible: in 
evidence. The Janguage of the - section... is 
clear. If the Legislature wanted that un- 
stamped or insufficiently stamped promis- 
sory notes are to be admitted in evidence 
for collateral purpose, it would have stated 
so in the section itself. I do not find any- 
‘thing in.the section to that effect. A docu- 
‘ment requiring registration can be used for 
collateral purpose of proving the nature. 
_ and. character: of possession under Section} 
‘49 of the Registration Act, but there is no‘ 
-such provision in the Stamp Act in regard: 
to unstamped or insufficiently stamped. docu- 
ments. : 

21. *-An improperly stamped promis- 
sory nofe, which also contains a statement 
of amounts due on previous promissory 
notes, cannot be admitted in evidence to 
prove the amount of liability in order to 
save limitation in respect of the promissory: 
motes previously executed. A long line of 
authorities in support of the above propo- 
Sitions is found at page 252 of the 3rd Edi- 
tion of the Indian Stamp Act by K. Krishna- 
murthi. Hence I reject the contention of the: 
learned counsel appearing for the petitioners 
that an inadmissible promissory note for 
a collateral purpose can be admitted in evi- 
dence. 

22. The Full Bench decision of the 
Madras High Court in Official Assignee v. 
Kuppuswami Naidu, ATR 1936 Mad 785 
(FB) is a case where amendment was allow- 
ed for basing the claim on the original 
cause of action when the suit on the basis 
of the promissory note was found barred 
by limitation. That is not a case of falling 
back on the original cause of action on 
account of the inadmissibility of the pro- 
missory note in evidence. That decision does 
not therefore help the petitioners. 

23. In Gangaram y. Keshava Deo, 
AIR 1960 Raj 10, a Division Bench of the 
Rajasthan High Court held that where, in 
a suit for the recovery of money on a pro- 
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missory note, the promissory note is not 
admissible in evidence, the plaintiff can be 
permitted to amend the plaint so as to con- 
vert his suit on the original cause of action. 


24 The court observed that “where 
a promissory note is inadmissible in evi- 
dence, the plaintiff can be permitted to base 

is claim on the original cause of action”, 
has been the subject-matter of controversy 
among various High Courts and those cases 
can be-broadly classified into two (1) where 
the promissory note is executed in respect 
of an anterior claim and (2) where the loan 
is contemporaneous with the execution of 
the promissory note: in respect of the first 
class of cases; the court observed that the 
law is now well settled that if a promissory 
note is not admissible in evidence, the said 
plaintiff can be permitted to fall back on 
the original cause of action, provided it is 
within the period of limitation. 

25. To the same effect is the decision 
of Siadat Ali Khan, J. of the Hyderabad 
High Court in Dhondi Emki Ram v. Hazari 
Vital, AIR 1952 Hyd 137 and Sadasivayya, 
J. of the Mysore High Court in N. Srivanna 
V. J. B. Thinmaiah, AIR 1964 Mys 56. 


26. Thus, in cases where the suit 
promissory notes are executed in renewal 
of earlier promissory notes, amendment can 
‘be -allowed so as to fall back on the origi- 
nal cause of action, provided the suit on 
the amended cause of action is not barred. 
vE, on the date of the amendment petition, 
„the claim on the amended ‘cause of action 
‘;can be allowed not in the original circum- 
stances but if there exist special circum- 
* stances. No such special circumstances exist 
: in these cases. 

' 27. Apart from the fact that the 
suits on the amended causes of action are 
barred on the dates of the amendment peti- 
tion, they are also, in these cases, barred on 
the dates of suits. In such cases, it has 
been held by Wallace, J. in Anwauddin v. 
Pathim Bai Abidin, AIR 1927 Mad 379, 
that where a suit is brought on a promissory 
note which is unstamped, the plaintiff, if 
the suit on the original cause of action is 
not barred, may be allowed to fall back on 
the original cause of action by amending 
the plaint. 


28. A Division Bench of Oudh High 
Court, in Bhagwan Baksh v. Parag Narain, 


AIR 1933 Oudh 18, held that a suit on‘an 
insufficiently stamped promissory note can- 
not be decreed even on admission by the 
defendant of the genuineness of the promis- 
sory note, if the suit on the previous pro- 
missory note, of which the subsequent pro- 
rete note was a renewal, was barred by 


e. 

29, It is, therefore, manifest that in 
a suit based on a promissory note which is 
inadmissible in evidence for want, of proper 
stamp, amendment so as to fall back on the 
original cause of action cannot be permitted 
if the suit on the basis of the earlier pro- 
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issory note, in renewal of which the suit 
is barred, 








the amendment petition, and particularly in 
the latter case, wher no special circumstan- 
ces exist for allowing the amendment. If 
such amendments are allowed, it would 
work injustice to the other side which can- 
not be compensated by costs, and the defen- 
idant would be deprived of a valuable de- 
‘fence based on limitation. 


30. The Subordinate Judge was, 
therefore right in dismissing the amendment 
petitions. The Civil Revision Petitions fail 
and are dismissed with costs in C. R. P. No. 


59 of 1970. 
Order accordingly. 
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Grandhi Raghurama Gupta, Markapur, 
Appellant v. Revenue Divisional Officer, 
Markapur and others, Respondents. ; 
Writ Appeal No. 401 of 1969, D/- 25- 
8-1971, against order of Kondaiah J. in 
W. P. No. 2201 of 1969, DJ- 25-8-1969. 


Index Note:— (A) A. P. Municipalities 
Act (6 of 1865), S. 46 — Meeting to com- 
sider no-confidence im Chairman — Person 
entitled to attend meeting prevented by 
Chairman from attending —- Meeting, held, 
not a meeting im the eye of law. 

Brief Note:— (A) The notice is intend- 
ed to enable the person concerned to dis- 
charge a public duty. The object of the 
meeting with the requirement to have the 
same being preceded by the issuance of a 
proper notice, is to enable the person en- 
titled to participate in the deliberations of 
the meetings. There does not seem to be, 
then, any difference in point of principle be- 
tween a case of there being a meeting con- 
vened without a notice to a person entitled 
to attend the meeting and a case where such 
a person was found being prevented by the 
interested party from attending the meeting. 
Case law discussed. (Para 28) 

If the person as against whom no-con- 
fidence motion was sought to be brought is 
to be permitted to prevent the members 
from participating in the deliberations of the 
meeting that will virtually result in allow- 
ing such a person to defeat the object of 
the Act, particularly, the provisions contain- 
ed in Section 46. It will be poa anni- 
hilating the very basis of democratic and 
representative institutions. (Para 30) 
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C. V. Kanyakaprasad, for Appellant; 
Venkataramana for 2nd Govt. Pleader (foo 
No. 1); M. Chandrasekhara Rao (for Nos, 
2 to 12)-and A. Gangadhara Rao (for Nos. 
13 to 15), for Respondents. 

LAKS J:— This writ ap- 
peal is preferred against the order dated 
August 25, 1969 passed by our learned Bro- 
ther Kondaiah, J., allowing Writ Petition 
No. 2201 of 1969. 


_2. The writ petition was filed under 
Article 226 of the Constitution of India for 
the issuance of a Writ of Certiorari to quash 
the resolution No. 80 of the Municipal 
Council, Markapur, dated June 25, 1969, re- 
lating to the motion of no-confidence in the 
appellant herein. 


3. The sanctioned strength of the 
Municipal Council Markapur is twenty. The 
election of the Members of that Municipal 
Council took place in the month of Septem- 
ber, 1967, the period of office of the council 
being five years. Twelve councillors of the 
aforesaid Municipal Council issued a written 
notice under sub-section (2) of Section 46 of 
the Andhra Pradesh Municipalities Act, 1965 
(referred to hereinafter merely as ‘the Act’), 
to the Revenue Divisional Officer, Markapur, 
the first respondent herein, expressing their 
intention to make a motion of want of con- 
fidence in the Chairman of the Municipal 
Council, the appellant herein. 


4, In exercise of the powers confer- 
red under sub-section (3) of the aforesaid 
Section 46 of the Act, the first respondent 
convened a meeting of the Municipal Coun- 
cil to be held on June 25, 1969 at 11-00 a. m., 
at the Office of the Municipal Council 
for considering the motion of mno-con- 
fidence. Notice of the meeting was given 
to all the elected councillors, 


5 The case of the petitioners is 
that at about 1-00 A. M., on June 18, 1969, 
while Dodda Venkata Reddy, one of the 
elected councillors, and the petitioners 7, 
10 and 11 in the Writ Petition, were return- 
ing from a cinema hall at Nellore where they 
had been to on some private work, they 
were attacked by a group of about fifty un- 
ruly mob under the leadership of one At- 
chaiah, the brother of the Municipal Chair- 
man, the appellant herein and that Dodda 
Venkata Reddy was forcibly carried away 
while the others managed to escape and rea- 
ched. Markapur on June 18, 1969. Dodda 
Chalama Reddy, a cousin of Dodda Venkatg 
Reddy, sent telegram to the Inspector Gene 
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ral of Police, Home Minister and some 
others informing them of the attack on the 
four councillors and the abduction of Dodda 
Venkata Reddy in a grey coloured Ambas- 
sador car having A. P. Q. number by goon- 
das led by the brother of the Chairman with 
a view to prevent Dodda Venkata Reddy 
from attending and taking part in the meet- 
ing scheduled to take place on June 25, 1969, 
for the consideration of the motion of no- 
confidence against the appellant. 


6. A -complaint also was filed in the 
Police Station, Nellore about the incident 
and the Police after investigation, filed a 
charge-sheet in the Court which was pending 
trial. It was further alleged by the peti- 
tioners that two other councillors, namely, 
Dodda Chalama Reddy and Penumalla Bala- 
tirumumalaiah were got arrested by the 
Police at the instance of the appellant here- 
in on June 19, 1969 at Markapur on. some 
false complaint with the ulterior object of 
preventing them from attending the meeting. 
of June 25, 1969. The petitioner, therefore, 
prayed for the issuance of a writ of manda- 
mus in order to have the aforesaid meeting 
postponed. 

7. When the matter came up for ad- 
mission before our learned brother Kuppu- 
swamy, J., Sri Kanyaka Prasad, the learned 
counsel ‘appearing for the appellant herein, 


‘submitted that the application for postpon- 


ing the meeting was filed by the writ peti- 
tioners because they were not sure about their 
success and that was intended only with a 
view to utilising the interval to obtain a 
majority of votes in their favour. And the 
learned Judge, after admitting the writ peti- 
tion made the following observations: 


“If ultimately the petitioners succeed in 
convincing this court that one of the. coun- 
cillors was physically prevented from at- 
tending the meeting by or at the instance of 
the second respondent, the meeting held 
would be no valid meeting at all and the 
petitioners would be justified in asking for 
quashing of the motion of no-confidence pass- 
ed at that meeting. Mr. Kanyaka Prasad 
says that though this petition is filed for a 
writ not to hold the meeting he is agreeable 
to the petitioner converting it into one for 
certiorari to quash any resolution passed at 
that meeting subsequently. If in such a peti- 
tion the petitioners succeeded and the motion 
of no confidence is quashed, then there will 
be no embargo upon the petitioners from 
moving a fresh motion of no-confidence.” 

The two councillors who were arrested 
on June 19, 1969, were released on bail. 
They attended the meeting held by the first 
respondent at 11-00 a.m., on June 25, 1969. 
Thirteen elected councillors voted in favour 
of the motion of the no-confidence in the 
Chairman, the appellant herein, whereas three 
elected councillors voted against the motion 
of non-confidence. The Revenue Divisional 
Officer, thereupon, as per his proceedings, 


‘held that the strength of the elected council- 
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lors as on the date of the meeting was twenty, 
and that thirteen elected councillors voted m 
favour of the motion of no-confidence and as 
the motion was not carried with the support 
of the two thirds of the strength of the elect- 
ed councillors, the motion was declared lost. 

8. Dodda Venkata Reddy, one of 
the elected councillors, who was abducted at 
Nellore at the instance of the party of the 
Chairman, the appellant herein, could not 
attend the meeting. Had he not been so ab- 
ducted and prevented from attending the 
tmheeting, the Writ petitioners submit, that the 
motion of no-confidence would have been 
carried with the support of two thirds of the 
strength of the elected councillors as on the 
date of the meeting. 

9. In view of the fact that the meet- 
ing on June 25, 1969 was over, the writ peti- 
tioners got the Writ Petition converted into 
one of certiorari seeking the quashing of the 
resolution which was passed thereat. 

10. Dodda Venkata Reddy, who was 
stated to have been abducted, was one of the 
signatories to the notice under sub-section (2) 
of Section 46 of the Act. He has been sup: 
porting the motion of no-confidence. He was 
released only on June 26, 1969, after the 
meeting was over. He filed an affidavit to 
that effect. The appellant herein, in his 
counter, denied that the said Dodda Venkata 
Reddy was attacked and carried away 
forcibly at Nellore at his instance and he 
further stated that he was not responsible 
for the arrest of other persons, as stated by 
the writ petitioners. As it is a disputed ques- 
tion of fact whether or not the said Dodda 
Venkata Reddy was abducted, this Court, ac- 
cording to the appellant herein, may not go 
into that question. 

41. Our learned brother Kondaiah, J., 
held thus: 

“But on the record available before me, 
I am satisfied prima facie for the purpose of 
this writ petition that Dodda Venkata Reddy 
was physically prevented from attending the 
meeting on 25-6-1969 at the instance of the 
supporters of the 2nd respondent with the 
mala fide object of defeating the motion ex- 
Pressing no-confidence in the 2nd respon- 

lent.” ` 

So holding, our. learned brother quashed the 
proceedings of the Markapur Municipal 
Councillors’ meeting on June 25, 1969, in« 
cluding the resolution No. 80 and directed 
the first respondent to convene the meeting 
afresh to consider the requisition expressing 
no-confidence, as per the notice issued to him 
earlier under sub-section (2) of Section 46 
of the Act, by the twelve councillors, after 
giving notice to all the elected councillors 
and proceed according to law. 

12. Agegrieved by the said decision, 
the Chairman of the Municipal Council, the 
second respondent in the Writ Petition pre- 
ferred the above Writ Appeal. 

13. Sri Kanyaka Prasad, the Jearn- 


ed counsel appearing for the appellant, con: 
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tends that the proceedings in a meeting con» 
Vened in accordance with the statutory pro- 
visions cannot be declared invalid merely be- 
cause one of the councillors failed to attend 
the meeting for reasons beyond his control 
and that the direction of the learned Single 
Judge issued to the Revenue Divisional Offi- 
cer to convene the meeting afresh, as per the 
earlier notice issued to him, under sub-sec- 
tion (2) of Section 46 of the Act is contrary 
to the provisions of sub-sections (3) and (5) 
of Section 46 and is, for that reason, unsus- 
tainable in law. ; 


14. Sri Chandrasekhara Rao and Sri 
Gangadhara Rao contend, on the other hand, 
for the position, that when one of the elect- 
ed councillors who was admittedly the signa- 
tory of the notice under sub-section (2) of 
Section 46, was prevented physically by the 
Chairman’s party from attending the meeting 
taking place on June 25, 1969, there was, in 
the eye of law, no meeting convened, nor the 
proceedings taken thereat can be considered 
valid in law and as such the proceedings of 
that meeting are liable to be quashed. 

15. After having heard the elaborate 
arguments addressed and after having gone 
through the records we are not pursuaded to 
disturb the finding of our learned brother 
referred to heretofore, to the effect that 
Sri Dodda Venkata Reddy was physically 

evented from attending the meeting on 
une 25, 1969 at the instance, of the sup- 
porters of the Chairman with the mala fide 
object of defeating the motion expressing no 
confidence in him. 


16. The question that arises then fop 
consideration is whether the proceedings at 
the meeting held on June 25, 1969 are liable 
to be quashed. 


17. The scheme of the Act in so fan 
as it relates to the election and removal of 
e Chairman is of much materiality in thi 

context. 


18. The Municipal Council, under 
Section 23, has been given the power to elect 
one of the elected councillors as the Chair- 
man in the manner prescribed, and the said 
council, under S. 46, has been given the power 
to remove the Chairman from office by passing 
a motion of no-confidence against him with 
the support of two-thirds of the strength of 
the elected councillors as on the date of the 
meeting convened for that purpose, and but 
for this, the Chairman is otherwise entitled 
to continue in office as per Section 24, till 
the expiration of his term of office as a coun- 
cillor or on his otherwise ceasing to be a 

councillor. It may also be noted in this con- 

` nection, that under sub-section (14) of Sec- 
tion 46, no notice of motion expressing want 
of confidence in the Chairman can be made 
within one year of the assumption of -office 
him as a Chairman. Under sub-section 
(13) of the aforesaid Section 46, if the motion 
expressing want of confidence in the Chair- 
man is not carried by the requisite majority, 
or if the meeting convened for that purpose 
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could not be held for want of a quorum, no 
notice of any subsequent motion expressing 
want of confidence in the same chairman 
could be made until after the expiration of 
one year from the date of the meeting. 


19. A motion expressing want of 
confidence in the Chairman shall have to be 
made in accordance with the procedure laid 
down in Section 46. As per sub-section (2) 
of the aforesaid Section, a written notice of 
intention to make the motion signed by such 
number of elected councillors as shall con- 
stitute not less than one-half of the sanction- 
ed strength of the council, together with a 
copy of the proposed motion, shall have to 
be ‘delivered in person by any two of the 
elected councillors signing the notice to the 
Revenue Divisional Officer, so far we are 
concerned. The Revenue Divisional Officer, 
under sub-section (3) thereof, shall have to, 
then convene a meeting for the considera- 
tion of the motion at the Municipal Office 
on the date appointed by him and he shall 
have to give to the elected councillors 
notices of not less than fifteen clear days of 
such meeting. As soon as the meeting con- 
vened under Section 46 commences, the Re- 
venue Divisional Officer shall have to read 
to the council the motion for the considera- 
tion of which the meeting has been convened, 
and declare it to be open for debate. Such 
debate shall automatically terminate on the 
expiration of two hours from the time ap- 
pointed for the commencement of the meet- 
ing if it is not concluded earlier. On the con- 
clusion of the debate or on the expiration of 
the said period of two hours, as per sub-sec- 
tion (9), whichever is earlier, the motion 
Shall have to be put to vote. As per sub-sec- 
tion (12) if the motion is carried with the 
support of two thirds of the strength of the 
elected councillors as-on the date of the meet- 
ing, the Revenue Divisional Officer shali 
have to forthwith publish the result in the 
notice board at the Municipal Office: and on 
such publication, the Chairman shall be 
deemed to have been removed with imme- 
diate effect. Any such result shall be final 
and shall not be questioned in any court of 
Jaw. That is the scheme of Section 46, with 
the effect and the interpretation of which, 
we are not immediately concerned with. 


29. What follows from the aforesaid 
resume is that a meeting for the considera- 
tion of the motion expressing want of confi- 
dence in the Chairman shall have to be con- 
vened by the Revenue Divisional Officer. 
The Revenue Divisional Officer shall have to 
give notice of the meeting to every elected 
councillor and the meeting itself is to be 
convened for the consideration of the mo- 
tion. As soon as the meeting was convened, 
the Revenue Divisional Officer shall have to 
declare it to be open for debate, and ulti- 
mately, the motion shall have to be put to 
vote. And when the motion is carried with 
a support of the two thirds of the strength 
of the elected councillors, the Chairman shall 
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- be deemed to have been removed from office. 


In other words, a meeting has got to be pro- 
perly convened and every councillor shall 
have to be given notices of the meeting and 
that notice is intended with a view to ena- 
bling the councillor to attend the meeting 
and to participate in: the debate that may 
take place for considering the motion and, 
ultimately, he has got to vote when the mo- 
tion was put to vote. 


21. The expression ‘meeting’ has been 
defined in the Black’s Law Dictionary at 
page 1134 thus: “a coming together of per- 
sons.” . 

22. In the Websters’ New Twentieth 
Century Dictionary of the English Language, 
Volume I, at page 1051, the meaning of the 
word ‘meeting? was given as “the act of 
coming together.” . 

23. In Volume 57 of Corpus, Juris 
Secundam at page 1044, the expression meet- 
ing’ as a noun is given this meaning A 
number of people having a common duty or 
function who have come together for any 
legal purpose or the transaction of business 
of a common interest; an assemblage.” 

24. Lord Coleridge, C. J., in Sharp 
v. Dawes, (1876) 2 QBD 26 held thus: “...... 
and the word ‘meeting’ prima facie means a 
coming together of more than one person.” 

25. Coming, then, to the purpose of 
notice required to be issued while convening 
a meeting, it is observed by Coleridge, C. J., 
a R. v. Langhorn, (1836) 4 Ad & El 538, 

us: 

“The notice is served, not for his perso- 
nal benefit, but as an admonition to him to 
perform a public duty.” - 

26. In Halsbury’s Laws of England, 
YW Edition, Volume 9, at page 46, Para- 
graph 91, the following passage occurs: 

“NECESSITY FOR NOTICE. A Cor- 
poration can` only do corporate acts at a 
corporate meeting unless a special method 
is authorised by the Constitution. To be 
duly constituted a corporate meeting must be 
convened by the proper authority and must 
be held upon notice which gives every mem- 
ber of the corporation entitled to attend an 
opportunity of attending...... ia 

27. As regards the validity of the pro- 
es the following passages are instruc- 

ive: 
Lord Denman, C. J., observed in The 
Bailiffs of Godmanchester v. Phillips, ( (1836) 
4 Ad & El 550) at page 574 of the Report, 
us: 

“On this point the authority of the 
cases is too strong to be resisted. It is clear 
that there was not a proper assembly, and 
that, consequently the resignation, not being 
duly accepted, was of no effect.” 

Bose, J., in Vice-Chancellor, Utkal 
University, v. S. K. Ghosh, 1954 SCR 883 = 
(AIR 1954 SC 217) at page 888 of the Re- 
pert held thus: 

“Hence, an omission to give proper 
notice even to a single member in these cir- 
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cumstances would invalidate the meeting and 
that in turn would invalidate resolutions 
which purport to have been passed at it.” 

Radha Kishen v. Municipal Com- 
mittee, Khandwa, 61 Ind App 125 = (AIR 
1934 PC 62) the Privy Council observed that 
a resolution purported to have been passed 
at a meeting of the Municipal Committee, 
was held to have not been validly passed 
when a member of the Committee was not 
given notice of the meeting in accordance 
with the by-laws and when that member was 
not present. 


28. The following propositions emer- 
ge from the foregoing: 

(a) The concept of ‘meeting’ takes with- 
in its ambit ‘the coming together of persons’; 

(b) The purpose of a notice is to enable 
the persons entitled to participate in a meet- 
ing to attend the meeting and to participate 
in the deliberations to be taken thereat; 

(c) If a meeting is convened without 
notice to the persons, entitled to the same, 
the meeting will be invalid and the conse- 
quential proceedings taken thereat, also will 
be afflicted with the same kind of infirmity. 


The notice is intended to enable the person 
concerned to discharge a pe duty. The 
object of the meeting with the requirement 
to have the same béing preceded by the issu- 
ance of a proper notice, is to enable the 
person entitled to participate in the delibera- 
tions of the meetings. There does not seem 
to be, then, any difference in point of prin- 
ciple between a case of there being a meeting 
convened without a notice to a person en- 
titled to attend the meeting and a case where 
such a person was found being prevented by 
the interested party from attending the meet- 


29. If the purpose-oriented policy of 
Statutory interpretation as came to be pro- 
pounded in United States v. American Truck- 
ing Association, (1940) 310 US 534 at pp. 
543-544, is to be applied to the interpreta- 
tion, of Section 46 of the Act, the purpose of 
that Section must be considered to have been 
defeated in the instant case. As per that 
Section; the Municipal Council as a corpo- 
tate body was given the power to bring 
about the removal of the Chairman from 
office through passing a motion of no-confi- 
dence by following the procedure laid down 
therein. 

39. As has already been noticed, the 
sanctioned strength of the Markapur Muni- 
cipal Council is twenty. Sri Doda Venkata 
Reddy is one of the elected councillors. He 
was one of the signatories to the notice of 
the motion under sub-section (2) of Sec- ` 
tion 46. As his affidavit discloses, he was to 
vote in favour of the motion of no-confi- 
dence against the Chairman. The said Dodda 
Venkata Reddy was prevented physically 
from attending the meeting on June 25, 1969 
at the instance of the supporters of the Chair- 
man with the object of defeating the no-con- 
fidence motion in the Chairman. Thirteen 
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councillors voted in favour of the motion. 
Two-thirds of the strength of the Municipal 
Council comes to fourteen. The motion was 
defeated because fourteen councillors did 
not vote in favour of the motion. Sri Dodda 
Venkata Reddy’s vote is a critical, a tilting 
and a decisive vote. If the person as against 
whom no-confidence motion was sought to be 
brought is to be permitted to prevent the 
members from participating in the delibera- 
tions of the meeting, that will virtually re- 
sult in allowing such a person to defeat the 
object of the Act, particularly, the provi- 
sions contained in Section 46. It will be 
practically annihilating the very basis of de- 
mocratic and representative institutions. 

31. Confining the application -of the 
aforesaid propositions to the facts of the pre- 
sent case, we are of the opinion that the 
meeting held on June 25, 1969, is no meet- 
ing in the eye of law, nor the proceedings 
taken thereat can be said to be valid. The 
proceedings at that meeting are not in ac- 
cordance with the spirit and letter of law 
and as such they are void. We agree with 
the direction given by the learned Judge to 
the first respondent to convene the meeting 
afresh to consider the requisition expressing 
no-confidence as per the notice issued to him 
earlier under Section 46 (2) of the Act by 
twelve councillors after giving notices to all 
the elected councillors and proceed accord- 
ing to law. 

32. We affirm the decision of our 
learned brother and dismiss this appeal with 
costs. Advocate’s fee Rs. 100/-. 

Appeal dismissed. 
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3 GOPAL RAO EKBOTE, C. J:— This 
appeal is from the judgment of- our learneđ 
brother Chinnappa Reddy, J., given in W. P. 


‘No. 318 of 1968, on 14-10-1969, whereby the 


learned Judge dismissed the Writ Petition. 


2. The Writ Petitioner is a new 
entrant in the business of excise. His inex- 
erience and lack of understanding seem to 
ave brought him into a plight from which 
he is finding it difficult to escape. His 
attempts to extricate himself out of the 
impasse created by himself cannot succeed 
in view of the construction of Clause 8 of 
the conditions of sale made by the Commis- 
sioner of Excise in pursuance of statutory 
authority which he had and which conditions 
the petitioner accepted while making an offer 
and entering into a contract. The fate of 
the case hangs on the true interpretation of 
condition No. 8. a 
3, In Nizamabad town originally 
there were two foreign liquor shops. One 
was located in Das Cafe and the other in 
the Ananda Hotel. For the first time for the 
excise year 1966-67, a third shop was sanc- 
tioned for the town and its location was fix- 
ed at the Kwality Hotel. ` 
4 In the year 1966-67 the right to 
vend foreign liquor at these:shops was auc- 
tioned and they fetched Rs. 41,000/-, Rupees 
31,000/- and Rs. 10,000/- respectively. For 
the year 1967-68, when the petitioner enter- 
ed this business for the first time, these three 
shops were again auctioned on 20th July, 
1967. The first two shops were knocked 
down in the name of the petitioner as he 
happened to be the highest bidder. These 
shops were knocked down for an amount of 
Rs. 1,09,000/- and Rs. 90,000/- respectively. 
5. The location of the third shop 
was shifted from Kwality Hotel to Navrang 
Hotel a few days prior to its auction. In the 
auction, the third shop was knocked down in 
the name of the previous contractor for an 
amount of Rs. 57,000/-. The Navrang 
Hotel, it is alleged, is near to the Anand 
Hotel where the second shop is located. The 
petitioner apprehended that the third shop 
holder at Navrang is likely to undersell the 
liquor which might cause losses to the peti- 
tioner in his sales at Anand Hotel. i 
6. He, therefore, on 27-7-1967 made 
representation through a petition to the Com- 
missioner, Collector and the Superintendent 
of Excise. He objected to the shifting of the 
third shop to the Navrang Hotel. He want- 
ed the shop to be located at Kwality where 
it was previously. He threatened that if the 
said shop was not shifted back, then “the 
offer and bid of this petitioner in respect of 
foreign liquor shops Nos. 1 and 2 shall stand 
cancelled and withdrawn for all intents and 
purposes.” 
. 7. As there was no response from 
any of the officers to whom the petitioner 


‘had so addressed, he gave a notice through 


an Advocate on 7th August, 1967. For the 
reasons mentioned in the petition of 27th 
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July, 1967, the petitioner revoked _ and res- 
cinded. his offer in respect of foreign liquor 
shops Nos. 1 and 2 of Nizamabad made in 
the auction held on 20th July, 1967, for the 


_ year 1967-68, and which, according to him, 


was provisionally and conditionally accepted 
by the Collector of Nizamabad. This notice 
was served upon the Commissioner, Excise 
on 15-8-1967. Copies were also served upon 
the Collector and the Superintendent, Excise 
at about the same time. 


8. In view of the notice, the Depart-- 
ment was left with no alternative than to re- 
auction shops Nos. 1 and 2. The re-auction 
was therefore held on 12-9-1967. These 
shops fetched Rs. 57,000/- and Rs. 40,000/- 
respectively. 

9. The petitioner had also obtained 
another shop at Mupla for an amount of 
Rs. 19,000/- for the same year. .He backed 
out from that offer also. It was also there- 
e re-auctioned. It fetched Rs. 10,600/- 
only. 

10. The total loss to which the Gov- 
ernment was put to was about Rs. 1,10,000/-. 
The respondents served notice upon the peti- 
tioner demanding the said amount of deficit 
to be paid within a stipulated time. It is this 
notice which brought the petitioner to this 
Court. 

11. The Writ Petition was dismissed 
by the learned Single Judge holding that the 
Clause 8 is a statutory condition and even 
if it were to be a term of contract the peti- 
tioner could not have withdrawn his bid. 
The matter, however, was governed by sta- 
tutory provision. Observing that Raghunan- 
dhan Reddy v. State of Hyderabad, (1962) 1 
Andh LT 535 = (AIR 1963 Andh Pra 110) 
was decided on a concession that condition 
No. 10 was not a statutory condition and was 
therefore liable to be distinguished, the learn- 
ed Judge therefore held that the petitioner 
had no right to withdraw his offers, and he 
was liable to compensate the loss caused te 
the Government in the re-auction. 

12. When the appeal from this judg- 
ment filed by the petitioner came before a 
Bench of this Court, it was referred to a 
Full Bench by an order dated 9-7-71. The 
correctness of the Bench decision reported in 
(1962) 1 Andh LT 535 = (AIR 1963 Andh 
Pra 110) was challenged, in view of which 
and because of the question of importance 
involved in the case, the matter was refer- 
ted to the Full Bench. That is how the caso 
has come before us. 

13. The principal contention of Sri 


- B. P. Jeevan Reddy, the learned counsel for 


the petitioner, is that the petitioner was en- 
titled to revoke the offer before it was finally 
accepted by the Excise Commissioner within 
30 days from the date of the auction, and 
since the petitioner has revoked his offer 
within the stipulated period in condition 
No. 8 of the auction sale, there was no con- 
cluded contract and consequently the peti- 
tioner could not be held liable for any loss 
caused in re-auction of the shops. : ’ 
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14. It is not now in doubt that a bid 
in the public auction of excise shops itself 
constitutes an offer which ‘the auctioneer is 
free to accept or reject. Such an acceptance 
in case of a sale by auction is complete when 
the auctioneer announces its completion by 
the fall of the hammer or in other customary 
manner. Consequently, until such announce- 
ment is made any bid may be retracted. It is 
thus plain that revocation of an offer is pos- 
sible and effective at any time before accept- 
ance. Upto this moment ex hypothesi no 
legal obligation exists, as no contract of sale 
can be said to have been concluded with the 
. buyer. What follows therefore is that the 
law relating to the revocation of an offer 
can be summed up into two rules: (1) An 
offer may be revoked at any time before ac- 


ceptance. (2) An offer is made irrevocable 
by acceptance. 
15. Now, in some cases it is the auc- 


tioning authority which has the power to 
accept the bid by knocking it down on the 
spot. In such cases it is obvious that the 
contract between the parties would be deem- 
ed to have been concluded the moment ham- 
mer falls down and an announcement to that 
effect is made by the auctioning authority. 


16. There are, however, cases where 
final bids in the auction are made subject to 
the confirmation by another superior autho- 
tity. In other words, unless that superior 
authority approves or confirms the final bid 
the offer would not be deemed to have been 
accepted. In such cases, the auctioning au- 
thority acts as a conduit pipe. As agent of 
the superior authority he receives the offer 
and transmits to the confirming or approv- 
ing authority. It is only when the bid in 
such a case is approved or confirmed by 
the higher authority that the contract of sale 
would be deemed to be complete, and until 
such confirmation or approval is made, the 
person whose bid has been sent for confir- 
mation to such higher authority is entitled to 
withdraw his bid. When the bid is so with- 
drawn before it is accepted by such autho- 
rity, there would be no concluded contract 
and as a result, the bidder will not be liable 
for damages on account of any breach of 
contract or for the shortfall on the resale. 


17. The contention of the learned 
Advocate for the appellant naturally is that 
the auction sale held under condition No. 8 
falls within the ambit of the second class of 
cases and not the first. On the other hand, 
it was argued by the learned Government 
Pleader that the instant case squarely comes 
within the purview of the first class of cases. 
Wherefore any answer to these rival conten- 
tions depends upon the true construction of 
condition No. 8. 


18. Now, conditions of the auction 
of the privilege of sale of Hyderabad Made 
Foreign Liquor Shops are in Urdu original- 
ty. Two translations of the same have been 
filed, one by the appellant and the other by 
the Government. Since one of us (The Chief 
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Justice) is well acquainted with Urdu Langu- 
age, the original translation supplied by the 
Government does not materially differ from 
the translation filed by the appellant and as 
it seems to us to be correct, we will re- 
produce that translation here. 


“8. It shall be within the competence of 
the auctioning authority viz. the Collector 
in the Districts and Deputy Excise Commis- 
sioner, Hyderabad Division in the case of 
Hyderabad District and twin cities of Hydera- 
bad and Secunderabad to knock down bids. 
However, within one month from the date 
of the finalisation of the auction the Excise 
Commissioner shall be competent to stay or 
cancel the original auction of any shop irres+ 
pective of the possession given to the auc- 
tion purchaser, and to order the re-auction 
of the shop or make any other arrangement 
of the shop. The decision of the Excise 
Commissioner in the matter shall be final 
and no appeal shall lie against the decision 
of the Excise Commissioner. In case the Ex- 
cise Commissioner does not pass any orders 
regarding stay or cancellation within one 
month of the auction of shops the auction 

be final.” 


19. A careful and analytical reading 
of this condition would indicate that the 
condition consists of three parts. In the first 
part, the Collector in the District and the 
Deputy Excise Commissioner in the case of 
Hyderabad District and twin cities of Hy- 
derabad and Secunderabad are empowered as 
auctioning authorities to knock down bids. 


The second part, authorises the Excise 
Commissioner to stay or cancel the original 
auction within one month from the date of 
finalisation of auction. He is also empower- 
ed to order re-auction or make any other ar- 
rangement of the shop. Order of the Com- 
missioner is clothed with finality. 

The third part indicates the result which 
would follow if no order is passed by the 
Excise Commissioner within one month in 
regard to stay or cancellation of the auction 
of shops. The result shown is that “The 
Auction shall be final.” 

The last few words placed in the quota- 
tion have given rise to conflicting interpreta- 
tions of the said condition. It is. contended 
by the appellant that these words make the 
acceptance of auctioning authority provi- 
sional or tentative becoming final at the con- 
clusion of thirty days when no order contra 
is passed by the Commissioner; until then 
there is an inchoate contract and therefore 
the bidder is entitled to revoke his offer 
without being made liable to any damages 
whatsoever. . 

20. Before we analyse and construe 
condition 8, we would like to bear in mind 
some principles governing construction of a 
rule in such cases. It is an elementary rule 
of construction that effect must be given, if 
possible, to every word, part, clause and sen-} 
tence of a section or a rule. A statute there- 
fore should be construed so that effect is 
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given to all its provisions. The same rule ap- 
plies to a section or condition of sale, so 
that no part will be inoperative or superfiu- 
ous, void or insignificant and one part will 
not destroy another unless the provision 1s 
the result, of obvious mistake in using langu- 
age loosely or of an error. | 

It must be borne in mind that when 
some of the words of a provision are not 
explicit, the intention is to be collected from 
the context. And the intention shall be taken 
or presumed according to what is consistent 
with reason and good discretion. 


Tt cannot be ignored that the presump- 
tion always is that a law maker has a defi- 
nite purpose in enacting every provision and 
has adapted and formulated the subsidiary 
provisions in harmony with that purpose, 
that these are needful to accomplish it; and 
that, if that is the intended effect, they will, 
at least, conduce to effectuate it. 

In case there is some inconsistency or 
repugnancy in various parts of the same 
provision, one way to avoid it is to harmo- 
nise them if possible or by regarding the ap- 
parently conflicting provisions as dealing with 
distinct matters or situations. It is obvious 
that in such cases one must give the provi- 
sion such a meaning as will carry out its 
object. 


21. Turning back then to condition 8, 
we find that the first part is complete in it- 
self. It leaves no one in doubt that the Col- 
lector or the Deputy Excise Commissioner, 
as the case may be, who are the statutory 
auctioning authorities, have been clothed 
with unconditional power to knock down 
bids; in other words, make the hammer fall 
and accept the bid. The words used in the 
first part are of emphasis and are clear. 
They do not disclose even remotely that the 
acceptance by such auctioning authority is 
provisional or tentative. It is difficult to as- 
sume that high authorities such as Collector 
or Deputy Excise Commissioner were intend- 
ed to be mere conduit pipes. They are 
clothed with a statutory authority to finally 
knock down bids. Thus the imperative word 
‘shall’, the high ranking officers who are 
clothed with the authority and their compe- 
tence to accept bids are made clear. All that 
jndicates that their acceptance is treated as 
final and not provisional. 

22. It is true that the first part of 
the condition is made subject to the second 
part. It is immaterial whether the original 
Urdu word is translated as ‘but? or ‘how- 
ever’, Both would indicate that notwith- 
standing the competence of the Collector or 
the Deputy Excise Commissioner to finally 
accept the bids, the Commissioner has been 
empowered to stay or suspend, or even can- 
cel the original auction. It is, however, diffi- 
cult to read in the second part anything 
which would have the result of limiting the 
scope or effect of the first part. There are 
no words in the second part to make the 
bids which are knocked down by the Collec- 
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tor or Deputy Excise Commissioner as pro- 
visional and not conclusive. 

23. The most important aspect of the 
second part which practically demolished the 
argument of the appellant is that the second 
part is an enabling provision. The words 
“The Excise Commissioner shall be compe- 
tent” or shall have power (for the Urdu 
words Ahitabari) denote the permissive 
nature of the power. See In the Matter of 
A. Rasul, 24 Ind Cas 404 = (AIR 1915 Cal 
91). Ex facie these words import a discre- 
tion and they must be construed as discre- 
tionary unless there be anything in the sub- 
ject-matter to which they are applied, or in 
any other part of the rule or statute, to 
show that they are meant to be imperative. 
The words “shall have power” or “It shall be 
within the competence.” are words making 
that legal and possible which there would 
otherwise be no right or authority to do. 
They confer a faculty or power, and they do 
not of themselves do more than confer a 
faculty or power. ‘These words being, ac- 
cording to their natural meaning, permissive 
or enabling words only, it lies upon those 
who contend that an obligation exists to 
exercise this power to. show in the circum- 
stances of the case something which creates - 
an obligation. . 


24. If these words are permissive and 
the power conferred is discretionary and the 
exercise of the discretion is meant only for 
the purpose of suspending or cancelling the 
finalised auction, we fail to see how it would 
be compatible with the contention that the 
second part confers power on the Commis- 
sioner to approve or confirm the bid or the 
offer which is alleged to have been accept- 
ed provisionally. The power to stay or can- 
cel the auction cannot be read as a power to 
accept or refuse the offer. The very words 
‘stay’ or ‘cancel’ unequivocally connote a 
completed auction. We do not say that we 
stay an unconcluded contract or sale or auc» 
tion. Nor do we say that we cancel the in- 
choate or incomplete contract. 


25. The words “within one month 
from the date of finalisation of auction” 
Teave practically no room for any contentions 
that the result of knocking down the bid re- 
ferred to in part I does not amount to “fina- 
lisation of auction.” 

One more thing which should not be 
overlooked is that the second part also re- 
fers to the possibility of giving possession 
of the shop to the auction purchaser. It is 
difficult to postulate that unless the auction 
sale is concluded the possession could be 
given to an auction purchaser. 

It is also important to note that the 
Commissioner is endowed with power to re- 
auction the shop or make any other arrange- 
ment. Now there cannot be a re-auction Un- 
less there has been an auction first. 

26. _ What follows therefore is that 
the second part expressly treats the accept- 
ance by knocking down the bid mentioned 
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în first part as a completed auction and 
therefore a concluded contract. The accept- 
ance thus made is not made subject to any 
approval or confirmation of the Excise Com- 
missioner. On the other band, a power is 
conferred on the Commissioner to stay or. 
cancel the concluded auction. The interpre- 
tation of first part therefore is fully support- 
led by the second part. These two parts do 
not even remotely suggest that part I speaks 
of a provisional acceptance and part IT of 
the final acceptance. Both the parts read to- 
gether bring out prominently the intention 
of the law maker that acceptance by the 
auctioning authority makes the contract of 
sale complete and irrevocable. 


27. We then turn to the third part, a 
few words of which have given rise to the 
controversy. What was contended was that 
the last few words of this part bring out in 
bold relief the intention of the law maker 
that the acceptance, which is provisional, 
Tipens into a full contract only after the ex- 
piry of 30 days during which period if the 
Excise Commissioner does not pass any 
order regarding stay or cancellation of the 
auction. 


28. At first, flush the argument may 
appear to be somewhat attractive, but on a 
closer examination, in our judgment, it must 
fail as it does not stand any scrutiny. We 
must confess that that argument, if accepted, 
to our mind, would Jead to most extraordi- 
nary results. 


29, Let us look at these words care- 
fully in the face. They declare that the auc- 
tion shall be final. We do not consider these 
words to be inconsistent with either the first 
or the second part. They do not necessarily 
mean that before the expiry of 30 days the 
auction was not final. Any such reading 
would amount to directly flying in the face 
of the express words treating the auction as 
final used in Part I. They will also go cont- 
rary to the plain language of part I. It is 
the first principle of construction that when 
the first part of the condition confers an ex- 
press power to accept the bid, which con- 
tract is made subject to stay or cancellation 
by the Commissioner in the second part, a 
power inconsistent with that cannot be im- 
plied because of the said words used in 
part HI. These words, in our opinion, clear- 
ly mean that the power of the Commissioner, 
if not exercised within the stipulated time, 
gets exhausted and thereafter he shall have 
no power to stay or cancel the auction. In 
so far as he is concerned it shall be final. 
Tt would be an extraordinary feat of inter- 
pretation if because of these words, the whole 
scheme of the condition is overlooked. The 
express language used in part I and part II 
will have to be ignored, twisted or distorted 
for the purpose of making them fit within 
the supposed meaning of the last few words: 

30. The general principle of cons- 
truction is not to attach any exaggerated im- 
portance to a few words of the provision 
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and ignore or misread the other part of thej 
rule. The condition must be read as a 
whole. If there appears to be any incon- 
sistency in different parts of the same condi- 
tion, then every effort must be made to har- 
monise them. If the construction sought to 
be placed on the condition because of these 
few words is accepted, it would produce not 
only an anomaly but also an absurdity which 
in any case we must try to avoid. If these 
words are read in the context in which they 
are used and if the plain meaning of the 
first two parts is kept in view, there would 
be no difficulty in understanding these words 
only to mean that the auction shall be final 
as against the Excise Commissioner who has. 
a discretion to stay or cancel it within a 
certain time. Jt is only on such construc- 
tion that we can make all the three parts 
harmonious and in accord with the clear 
intention of the law maker. 

31, We are, therefore, satisfied that 
condition No. 8 makes the contract of auc- 
tion sale final and irrevocable the moment 
bid is accepted, only subject to stay or can- 
Soa tion by the Commissioner within 30 

ays. 

32. This conclusion is well supported 
by the entire set of conditions of the auc- 
tion. Condition No. 2 expressly states that 
the person in whose name the right to vend 
foreign liquor is knocked down, shall remit 
the annual rental within seven days from thg. 
date of auction. ; 

Condition No. 5 by using the words: 
‘finally auctioned’ Jends strength to this con- 
struction. 

a Condition No. 12 brings out this very 
idea. 

Condition No. 15 removes any doubt if 
it still lingers. It states that in case the an- 
nual rental is not paid within the prescribed 
time, the privilege of sale shall be reauction- 
ed holding the auction purchaser responsiblo 
for the loss. 

Condition No. 18 similarly uses tho 
words ‘knocked down?’ pointing out to the 
same destination. 

33. That this construction of Condi- 
tion No. 8 is right can also be seen from 
Rules 10 and 17, which replace the 8th con- 
dition of “The Andhra Pradesh Excise (Leaco 
of Right to sell liquor in Retail), . Rules, 
1969. Rule 10 is the substitute for Part I 
of Condition 8. It uses the words ‘accepted’ 
in the place of ‘knock down of bid’. The 
rule thus is identical but more explicit. Simi- 
larly Rule 17 is the substitute for the second 
and third parts of Condition No. 8. Rule 17 
is couched substantially in a similar langu 
age but makes the intention comparatively 
clearer. What was a little ambiguous in Con- 
dition No. 8 is made explicit, but the inten- 
tion of the law maker and the purpose of 
the rule remain the same. And it is plain 
that subsequent legislation, on the same sub- 
ject can be looked into to see what is the 
proper construction to be put upon an ear- 
lier provision which is ambiguous. 
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What is therefore plain is that the con- 
struction which we have put on Condition 
No. 8 seems to us to be inescapable. 


34. It is no doubt true that a Bench 
of this Court took a contrary view in (1962) 
1 Andh LT 535 = (AIR 1963 Andh Pra 
110). We have gone through the judgment 
with the utmost care. The whole judgment 
turned upon the last few words of condition 
No. 8 referred to above. These words have 
been first kept in view and it is in view of 
these words that Condition No. 8 was con- 
strued. The attention of the learned Judges 
was obviously not drawn to the various as- 
pects of the condition which we have con- 
sidered above. 


35. The contention before the Court 
was merely based on the Jast portion of tha 
condition and it is only because of that it 
was argued that the third part is provisional 
till the period of one month. Unfortunate- 
ly, the learned Government Pleader without 
drawing the attention of the Court to con- 
dition No. 8 as a whole preferred to argue 
that the power of the Excise Commissioner 
to stay or suspend the auction was the con- 
dition subsequent and therefore did not af- 
fect the contract which became final be- 
tween the parties. 


36. The result of such argument was 
that it was almost assumed that there was 
no concluded contract without going into 
the details of the condition. The appellant’s 
contention on the strength, particularly of 
the last portion of Condition No. 8 that the 
approval by the Deputy Commissioner is 
provisional almost went unchallenged. There 
was no attempt to interpret seriously Con- 
dition No. 8. The whole emphasis in the 
argument was placed on the Commissioner’s 
power being a condition subsequent. The 
learned Judges consequently considered the 
condition in the light of only the last few 
words as is apparent from the following ob- 
servation: 


“The clue to the intention of that clause 
is, in our view, found in the last stipulation 
where the auction is said to become final 
only after the expiration of one month.” 

The further observation “that the auc- 
tion is not final is also evident from the fact 
that even where the sucessful bidder is put 
in possession, he can be ousted if the auc- 
tion is not finally approved and it is re- 
auctioned or suspended. Such a unilateral 
reservation of power makes the acceptance a 
provisional one” also shows that the consi- 
deration was confined only to the last few 
words. The other features of the rule were 
completely omitted from consideration. 


37. We have the greatest respect for 
the Jearned Judges who decided the said case. 
We are, however, bound to say that we find 
ourselves unable to accept the view express- 
ed in regard to Condition No. 8 which is 
identical with Clause 10 which fell for their 
Lordships’ consideration. We do not consi- 
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der that the last few words are the heart of 
the condition. Nor do they provide any 
Teal clue to the understanding of the whole 
condition. For the reasons which we have 
elaborately given, we do not think that there 
is any reason for saying that the acceptance 
of the bid by the auctioning authority is 
provisional and becomes final only at the 
end of 30 days because of inaction on the 
part of the Commissioner. 

38. Another decision of Kumarayya, 
J., reported in the State of Andhra Pradesh 
v. Mohd. Ishaq, (1969) 2 Andh LJ 53 was 
also cited. In that case the rules which gov~ 
em the auction sale were not produced, Proe 
clamation of sale containing the terms was 
also not produced. The learned Judge hear- 
ing the second a accepted the finding 
of the Court below that there was no con- 
cluded contract and therefore held that the 
plaintiff was at liberty to revoke his bid be- 
fore the auction was confirmed. ‘The learned 
Judge followed the decision reported in 
(1962) 1 Andh LT 535 = (AIR 1963 Andh 
Pra 110) referred to above. 

39. For the reasons already mention- 
ed, we do not think this decision can be 
said to have interpreted any condition of 
sale similar to Condition No. 8. The said 
decision, therefore, is not an authority on 
the meaning of Condition No. 8. It is confin- 
ed to the facts of the case in view of the 
finding accepted by the learned Judge. 


40. The result of the foregoing dis- 
cussion is that the offer in the form of final 
bid was accepted by the auctioning authority 
when the bid was knocked down. There was, 
therefore, a concluded contract which be- 
came thereafter irrevocable. The objection 
and subsequent legal notice attempting to 
withdraw the offer cannot have any legal 
force and the petitioner was not competent 
to revoke the concluded contract. He was 
thus guilty of the breach of contract. ‘The 
re-auction was valid. The petitioner, there» 


- fore, was rightly held liable for the losses 


caused in the re-auction of these shops. 


4i. The next contention of the learn- 
ed advocate for the appellant was that Cons 
dition No. 8 is not statutory and therefore 
is not binding. We find no substance in this 
contention. Section 3, clause (Jim) and (lam) 
empower the Government to frame rules 
relating to Hyderabad Made Foreign Liquors. 
It is in pursuance of this power that rules 
were made and issued on 8th Dai, 1345 

asli. 


42. Rule 9, which falls under the 
Chapter entitled “sale” authorises the Excise 
Commissioner to issue conditions relating to 
licences for sale of foreign liquors. The 
issue of proclamation containing conditions 
of sale therefore was authorised under this 
rule. The conditions were accordingly pres- 
cribed by the Excise Commissioner in exet- 
cise of this power. Condition No. 8 forms 
part of the said set of conditions. These 
conditions, therefore, are statutory in thein 
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nature and have binding force, They are en- 
forceable also. 

43. <A feeble attempt was then made 
to argue that these conditions are made by 
the Excise Commissioner to whom the power 
was sub-delegated. The sub-delegation being 
impermissible is bad. 

44. Tt is seen that Section 3 em- 
powers the Government to make rules. 
Under Section 3 (1) (d) the Government is 
also empowered to delegate the powers and 
duties under the Act. In view of this provi- 
sion the argument was not further pressed. 

45. Even otherwise, the conditions in 
any case as terms of contract entered into 
between the appellant and the Government 
would be binding upon the appellant. Even 
in such a case the result of the acceptance 
' of offer by the auctioning authority making 
the contract of sale completed and irrevo- 
cable remains unalterable. 


46. In view of our opinion that 
the rules and conditions of sale are statutory 
and in view of a decision of this court in 
W. P. No. 1502 of 1963 D/- 9-9-1965 (Andh. 
Pra.) the argument that since formal contract 
was not drawn under Article 299 of the 
Constitution it is not valid was also not 
pressed. 


47. The last contention was that as 
the appellant revoked the offer keeping in 
view Raghunadha Reddy v. State of Hydera- 
bad, (1962) 1 Andh LT 535 = (AIR 1963 
Andh Pra 110), therefore, we should absolve 
the appellant of the liability for damages. 
We do not think we are entitled to do any- 
thing.of that kind. Our duty is to interpret 
and declare the law. The result in each case 
would flow from the law thus declared. 

4. For the foregoing reasons, we 
agree with the conclusion of the learned 
Single Judge although we reached the con- 
clusion through a different route. 

49. Accordingly we dismiss the ap- 
peal with costs. Advocate’s fee Rs. 100/-. 

Appeal dismissed. 
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ALLADI KUPPUSWAME, Ju-- De- 
fendants 2 and 3 in O. S. No. 41 of 1964 on 
the file of the Sub Court, Gudivada are the 
appellants. The suit was brought by respon- 
dents 1 and 2 herein who were minors, re- 
presented by their mother and guardian, for 
partition and separate possession of the plaint 
‘A’ Schedule property into three equal shares 
and for allotment of two such shares to the 
plaintiffs after setting aside the alienation of 
the A Schedule property by their father to 
the extent of the plaintiffs’ share and for 
other reliefs. The plaintiffs’ father, Bhima- 
varapu Nagireddi, was the first defendant in 
the suit, and the alienees Defendants 2 and 3. 

2. Nagireddi and his two minor sons 
constituted a joint Hindu family. The family 
owned ancestral property of an extent of 
Ac. 2-64 cents of wet land and 0-04 cents of 
house site in the village of Pamarru, Krishna 
District. Nagireddy was also carrying on 
business in fertilisers and was plying motor 
vehicles. He purchased the plaint A Sche- 
dule property under three sale-deeds, Exs. 
B-3, B-4 and B-5 dated 4-7-58 for Rs. 2,000/-, 
Rs. 4,000/- and Rs. 2,000/- respectively. He 
sold these properties under two sale-deeds, 
Exs. B-1 and B-2 Dated 9-8-1962. The first 
sale-deed was in respect of Ac. 2-95 cents 
for a sum of Rs. 9,000/- in favour of the 
second defendant in the suit and the second 
sale-deed was in respect of Ac. 1-00 for a 
sum cf Rs. 3,000/- in favour of the third 
defendant in the suit. In both the sale-deeds 
it was stated that the lands sought to be 
sold were far away and inconvenient for 


(Para 16}. 


1973 


cultivation and they were being sold for the 
purpose of purchasing other property which 
would be within easy reach and as it was 
profitable to sell the properties. The execu- 
tants were Nagireddy and his two minor sons, 
represented by their father and guardian, 
Wagireddi, and the property was described as 
their property. Under the sale-deeds one 
third of the sale price was paid and for the 
balance, namely Rs. 6,000/- in regard to Ex. 
B-1 and Rs. 2,000/- in regard to Ex. B-2, 
promissory notes were executed by the pur- 
Chasers and it was stipulated that the 
amounts due under the promissory notes 
would be paid when the other property pro- 
posed to be purchased was actually purchas- 
ed. The purchasers were given possession 
of the property on the date of the execution 
of the sale-deeds. 3 : 

3. The two minor sons of Nagireddi, 
represented by their mother filed the suit 
questioning the alienation made by the father 
under Exs. B-1 and B-2. In the plaint it was 
stated that their father was indulging in 
gambling in clubs and the A schedule pro- 
perty was purchased by contracting debts 
which were subsequently discharged by sell- 
ing away ancestral property of the family. It 
was therefore, contended that the plaint A 


schedule property was joint family property 
of the plaintiffs, The plaintiffs er sub- 
mitted that the sales under Exs. B-J and 


B-2 were not supported by legal necessity, 
nor were they made for the benefit of the 
joint family. The lands were sold for a 
~ grossly inadequate price. The recitals in the 
sale-deeds that the property was not conve- 
nient for cultivation was false and no other 
property was intended to be purchased or 
purchased as recited in the sale-deeds, The 
property was merely sold with a view to in- 
yest the amounts in speculation and gamb- 
y Zo 

4. The father who was the first de- 
fendant remained ex parte. The alienees, 
defendants’ 2 and 3 contended that the A 
Schedule property was the self-acquired pro- 
perty of the first defendant and he had ab- 
solute rights to dispose of the property. Their 
case was that he earned considerable income 
by plying motor vehicles and the A schedule 
property was purchased with the said amount. 
Even assuming that the property was joint 
family property, the sales by the first defen- 
dant in favour of defendants 2 and 3 were 
supported by legal necessity and for the 
benefit of the family.. The price fetched was 
the maximum that could be paid for the 
lands. The allegation that the first defen- 
dant was indulging in gambling was false. 
The suit lands were situate far away in Peda- 
maddali village at a distance from Pamarru 
where the family was residing and could not 
be conveniently cultivated. It was therefore, 
in the interests of the family to buy other 
property which would be more convenient 
for cultivation than the Jands sold. 

5. The learned Subordinate Judge 
framed necessary issues. He held under 
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issues 1 and 2 that A Schedule properties 
were the joint family: properties of the first 
defendant and the plaintifis. Under issue 4 
he held that the sale of the suit property 
was supported by consideration, but it was 
not binding on the minor plaintiffs as it was 
not for necessity or for benefit. He also 
held that the alienees did not make any 
bona fide enquiries whether the lands which 
the first defendant intended-to purchase were 
of superior quality and whether they would 
be more beneficial to the joint family than 
the lands sold to them. He also held that 
jeopardising property which is already owne 
ed by the joint family for the mere pur- 
chase of another property can under no cire 
cumstances be considered as benefit to the 
joint family. He also held that there was 
no difficulty in cultivating the existing lands. 
In the result, he passed a preliminary decree 
for partition and separate possession of the 
Plaint A Schedule property into three equal 
shares and for allotment of two such shares 
to the plaintiffs. He directed that the plain- 
tiffs were entitled to Rs. 2,000/- towards past 
profits together with interest and the future 
mesne profits should be determined in sepa- 
tate proceedings. . 


6 Defendants 2 and 3 preferred 
A. S. 404 of 1966 to this Court. Our learn- 
ed brother, Chinnappa Reddy, J., allowed 
the appeal. He held that out of the A Sche- 
dule properties, the properties purchased by 
the first defendant under Exs. B-3 and B-5 
and approximately half the property pur- 
chased under Ex. B-4 was his self-acquired 
property and the other half purchased under 
Ex. B-4 was the joint family property. It. 
was sought to be contended before him that 
at any rate the properties purchased under 
these documents acquired the character of 
joint family property by being voluntarily 
thrown by the first defendant into the joint 
Stock. He observed that such a case was 
not pleaded by the plaintiffs, nor any evi- 
dence was adduced to substantiate such a 
case and therefore negatived that contention. 
He further held that the prices fetched under 
Exs. B-1 and B-2 were fair, that the lands 
were sold because they were not convenient 
for cultivation and with a view to invest the 
sale price in the purchase of other lands more 
conveniently located and the mere fact that 
such lands were not purchased with the 
amount would not vitiate the sale. In the 
result he held that the alienations under Exs. 
B-1 and B-2 were valid. As the first defen- 
dant died before the appeal was disposed of 
and the plaintiffs became entitled to the en- 
tire balance of consideration, Chinnappa 
Reddy, J., directed the alienees to deposit 
the balance of Rs. 8,000/- due from both of 
them with interest from 9-8-62 at the stipu- 
lated rate of 12% per annum and the trial 
court was directed to issue appropriate direc- 
tions to invest the money or its payment to 
the plaintiffs on an application filed by the 
plaintiffs. It was further provided that the 
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plaintiffs would be entitled to recover money 
in execution, if it was not deposited. 


7. The plaintiffs have preferred this 
Letters Patent Appeal against the judgment 
ae decree of this Court in A. S. No. 404 of 


_ 8. The two questions for considera- 
tion are: 

(1) Whether the A Schedule property or 
any part of it is the self-acquired property 
of the first defendant or the joint family pro- 
perty of defendant 1 and plaintiffs 1 and 2? 

(2) If the plaint A Schedule property or 
any part of it is the joint family property, 
whether the alienation of such property, 
under Exs. B-2 and B-3 is valid and binding 
on the plaintiffs? 

Ist Question: 

9. As stated earlier, the plaint A 
Schedule property was purchased on 4-7- 
1958 under Exs. B-3, B-4 and B-5 for a total 
consideration of Rs. 8,000/-. It is well set- 
tled that there is no presumption that any 
property purchased by the manager of a 
joint Hindu family is joint family property. 
Where in a suit for partition, a party claims 
any property as joint family property, the 
burden of proving that it is so is on the party 
asserting it. The plaintiffs must prove that 
the family was possessed of some property 
with the income of which the property could 
have been acquired, or that it was purchased 
with joint family funds, such as the proceeds 
of sale of ancestral property or by joint 
labour. If it is established that the family 
possessed some property which from its na- 
ture and value may have formed the nucleus 
from which the property in question may 
have been acquired, the presumption arises 
that it was joint property and the burden 
shifts to the party alleging self-acquisition to 
establish affirmatively that the property was 
acquired without the aid of the joint family 
property. But no such presumption would 
arise if the nucleus is such that with its help 
the property claimed to be joint could not 
have been acquired. An important element 
for consideration is the income which the 
nucleus yielded. The existence of some 
nucleus is not the sole criterion. The nucleus 
should yield sufficient surplus income from 
which the subsequent acquisitions could be 
made. In this case the joint family was hold- 
ing 2-644 cents of wet Jand. The income from 
this land- could have been just sufficient for 
the maintenance of the first defendant and 
his family. It is not established that this 
yielded a surplus income which could have 
been utilised for the purpose of purchase 
of the plaint A schedule property. In this 
context, the case of the plaintiffs as stated 
in the plaint is significant. It is not stated 
that the property was purchased out of the 
surplus income from the joint family pro- 
perty. On the other hand, the case is that 
the first defendant contracted debts and he 
discharged the debts by the sale of ancestral 
property. Therefore, this is a case where 
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the property is claimed to be joint family 
property, not by reason of the fact that it 
was purchased out of the income from a 
joint family property, but because the 
acquisition is traceable to the sale of joint 
family property. It is therefore, necessary 
to see whether this specific case has been 
made out. 


10. It was contended that the defen- 
dant contracted debts under Exs. A-1 to 
A-3. Ex. A-1 is a promissory note dated 
4-7-58 for Rupees 4,500/- in favour of 
Rangamma, wife of P. W. 2. Ex. A-2 is 
a promissory note D/- 19-6-1958 for Rupees 
2,270/- in favour of P. W. 5 and Ex. A-3 is 
a promissory note D/- 14-11-58 for Rupees 
4,700/- in favour of the father of P. W. 3. 
It was the plaintiffs’ case that these amounts 
were utilised for the purchase of the plaint 
A schedule property under Exs. B-3 to B-5 
and the amounts due under these promissory 
notes were discharged by the sale of an- 
cestral property under Exs. A-4 to A-6 dated 
6-2-59, 23-6-1959 and 23-6-1959 respectively, 
It was found by the trial Court that Exs. 
A-1 and A-3 are not genuine and there is 
nothing either in those documents or in ex- 
hibits A-5 and A-6 to show that they were 
discharged with the help of the amounts 
received by the sale of the ancestral pro= 
perty under Exs. A-4 and A-6. The trial 
Court therefore, held that Exs. A-1 and A-3 
were created to impress on the Court that 
the first defendant purchased the suit pro- 
perties by incurring debts and discharging 
them by the amounts received by the sale 
of ancestral properties. This finding was 
not questioned before our learned brother 
Chinnappa Reddy, J., or even before us. 
Hence, it follows that there is nothing to 
show that the amounts received by the 
sale of ancestral property went directly or 
indirectly towards the purchase of property 
under Exs. B-3 and B-5. We therefore, agree 
with Chinnappa Reddy J., that the pro- 
perties covered by Exs. B-3 and B-5 are not 
shown to be joint family properties. It 
is in evidence that the first defendant was 
carrying on business of plying buses and 


in fertilisers. Though the plaintiffs con- 
tended that the first defendant indulged 


in gambling, their mother admitted that he 
had no such vices. Hence it is apparent 
that the defendant had his own source of 
income. The properties purchased under 


Exs. B-3 and B-5 are therefore his self- 
acquired properties. : 
11. There remains the extent of 


Ac. 1.95 cents purchased under Ex. B-4 dated 
4-7-58 for Rupees 4,000/-. It is the plain- 
tiffs case that the first defendant borrowed 
Rupees 2,270/- under a promissory note, 
Ex. A-2 dated 19-6-58 in favour of P. W. 5 
and this sum was utilised in part for the 
purchase of the property under Ex. B-4. 
This promissory note was ultimately dis- 
charged by an endorsement, Ex. A-16 dated 
6-2-1959 which shows that an amount of 
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Rs. 2,441-12-8 was paid and the promissory 
note was cancelled. On the same day the 
first defendant sold Ac. 1-334 cents of wet 
land Ac. 0-041 cents of house site for 
Rupees 3,000/- under Ex. A-4. It was re- 
cited in that sale-deed that the sale was 
executed for the purpose of, discharging 
the debt under Ex. A-2. In view of this 
recital and the endorsement of cancella- 
tion it was held by the trial Court and 
Chinnappa Reddy J., that Ex. A-2 was true. 
It was also held that the amount borrow- 
ed under Ex. A-2 namely Rs. 2,270/- was 
utilised in part for the purchase of the pro- 
perty under Ex. B-4. As this represented 
nearly half the consideration under Ex. B-4, 
Chinnappa Reddy, J., held that half the 
property purchased under Ex. B-4 can be 
regarded as joint family property and the 
other half his  self-acquired property. 
We have no reason to disagree with the 
findings of the trial Court and of Chinnappa 
Reddy, J., that Ex. A-2 is true and that 
Ex. A-2 was discharged by the sale of ances- 
tral property under Ex. A-4. 


12. Even on the above facts it is 
areued by Mr. Raja Rao learned counsel 
for the appellants that as_a _ substantial 
part of the sale price under Ex. B-4 was ob- 
tained by the first defendant under a promis- 
sory note Ex. A-2 which was discharged 
by the sale of the ancestral property, the 
entire land purchased under Ex. B-4 should 


be treated as joint family property On 
the other hand, it is contended by Mr. 


Suryanarayana, the learned counsel for the 
respondent that though the conclusion that 
Ex. A-2 is true may be correct, it is not 
shown that the amount borrowed under 
Ex. A-2 went towards the purchase of lands 
under Ex. B-4 and therefore, the property 
covered by Ex. B-4, cannot be regarded as 
joint family property. 


13. We shall first take up the con- 
tention of Mr. Suryanarayana. Though 
Chinnappa Reddy, J., has found that the 
amount borrowed under Ex. A-2 was utilis- 
ed for the purchase of the land under Ex. 
B-4, we agree that it is open to the res- 
pondent in this appeal to question the 
correctness of that finding. It is well settl- 
ed that the respondent is entitled to sup- 
port the judgment appealed against, on any 
ground, including a particular ground which 
has been decided against him. The case 
of the appellants that the amount borrowed 
under Ex. A-2 was utilised for the purchase 
of land under Ex. B-4 rests on the evidence 
of P. W. 5, who is the promisee under Ex. 
A-2. He stated that Nagireddy borrowed 
money for purchasing the land from Seetha- 
reddy, that is, P.W.2. This obviously refers 
to Ex. B-4. But P.W.2 who is the vendor 
under Ex. B-4 says in his evidence that Nagi- 
reddy paid him the sale consideration by bor- 
rowing money from his wife and executing a 
promissory note, Ex. A-1 in her favour. When 
the vendor under Ex. A-4 himself says that 
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the amount paid to him as_self-considera- 
tion was obtained by executing a promis- 
sory note in his wife’s favour, the plaintiff's 
case has to stand or fall on that evidence. 
As it has now been held that Ex. A-i is 
not a genuine document and that finding has 
not been questioned, the plaintiffs cannot 
now be permitted to contend that the sale 
consideration was obtained by Nagireddy 
not by executing Ex. A-1, but by execu- 
tion of Ex. A-2 in favour of P. W. 5. In 
the circumstances, it has to be held that 
there is no proof that the amount borrow- 
ed under Ex. A-2 went towards the pur- 
chase of land under Ex. B-4. It would 
therefore, follow that the plaintiffs have not 
established even in regard to the property 
covered by Ex. B-4 that it is joint family 


property. 

14. In this view it will not be 
necessary for us strictly to consider the 
question whether if the amount of Rupees 
2,270/- borrowed under Ex. A-2 was utilis- 
ed for the purchase of land under Ex. B-4 
for a sum of Rupees 4,000/- whether all the 
properties covered by Ex. B-4 could be said 
to be joint family properties, or whether 
as held by Chinnappa Reddy, J., only a 
proportionate part could be said to be joint 
family property. Anyhow, as considerable 
arguments have been advanced on this 
point and decisions cited we consider it desi- 
table to discuss this question also. 


15. It is well settled that a property 
acquired by causing detriment to the an- 
cestral property would be joint family pro- 
perty. If, for instance, ancestral property is 
sold and with the proceeds thereof pro- 
perty acquired, the said property would be 
joint family property. But what would be 
the position if the property is acquired partly 
with the aid of the joint family property 
and partly from the manager’s own funds? 
It is contended on behalf of the appellants 
that in such a case, as there is detriment to 
the joint family property, the entire property 
acquired would become the joint family pro- 
perty. In support of this contention reli- 
ance is placed on Mangal Singh v. Harkesh, 
ATR 1958 All 42. In that case it was found 
that both the ancestral property of the 
family and the self acquired properties were 
utilised for acquiring the properties in dis- 
pute. It was held that whatever may be the 
extent of the contribution of the acquiring 
member himself out of his self-acquired fund, 
if he takes the aid of any portion of joint or 
ancestral property in acquiring the property, 
however small that aid may be, the property 
so acquired assumes the character of joint 
family property and cannot be claimed by 
him as self-acquisition. It was observed that 
the extent of his contribution or that of the 
family fund is immaterial. If any help is 
taken from the family property it is enough 
to make the self-acquired property, the pro- 
perty of the joint family. 

16. It was argued that if this view is 
accepted as correct, even if a very insignifi- 
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cant portion of the joint family property is 
sought in aid for a acquiring the property in 
guestion, the whole property would become 
the joint family property which would be an 
unreasonable result. Though we may not be 
willing to go so far as to say that the extent 
of the contribution of the two funds is totally 
immaterial, we are inclined to take a view 
that if a fairly reasonable portion of the 
amount has been found to come out of the 
joint family property it will not be open to 
split up the property purchased into two parts 
in proportion to the amounts representing 
the two funds and holding that one part is 
joint family property and the other is self- 
acquisition. Jn such cases we are inclined to 
agree with the Allahabad High Court that 
the entire property must be taken as joint 
family property. In this connection it is ne- 
cessary to consider the original text of Yaj- 
navalkya mzaz. Dealing with the pro- 


perty not liable to partition he states as fol- 
lows: 


(Sanskrit text omitted — Ed.) 
“Whatever else is acquired by the co- 
parcener himself, without detriment to the 
father’s estate, as a present from a friend or 
a gift at nuptials, does not appertain to co- 
heirs” (underlining is ours). 

17. ‘Thus it is seen that property can 
be self-acquired property only if it is ob- 
tained without detriment to the father’s es- 
tate. 

Manu lays down the same thing when 
he says: 

(Sanskrit text omitted — Ed.) 

“What one member acquires by his 
exertions without using paternal wealth, with 
acquisition of his own effort, he shall not 
share unless by his own will.” (Manu, 
Ch. IX, Verse 208). 

18. Thus, it is clear from these texts 
that the property can be self-acquired pro- 
perty only if it is acquired without detri- 
ment to the ancestral property or without 
using the ancestral property. If there is 
detriment to the property or it was used, the 
property acquired will take the character of 
joint family property. Whether there has 
been a detriment would depend on the facts 
of the case, If the detriment is so insigni- 
ficant as not to amount to real detriment, 
then the property acquired will not be joint 
family property. 


19. The decision in Venkataramayya 
v. Tandava Krishna Rao, (1962) 2 Andh WR 
361 = (AIR 1963 Andh Pra 305) is to the 
effect that if the property is acquired by 
detriment to the joint family property, the 
property so acquired is the joint family pro- 
perty. This Court followed the decision of 
the Madras High Court in Sivaramakrishna 
v. Kaveri Ammal, AIR 1955 Mad 705. In 
those two cases however, it was not consi- 
dered whether if a part of the amount by 
which the property was purchased was of 
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the joint family funds and the other part 
purchased came out of the self-acquisitions, 
the entire property would be the joint family 
property. 

_ 20. If, therefore, we had been of the 
view that the amount borrowed under Ex. 
A-2, namely, Rs. 2,270/- was utilised for the 
purpose of purchasing property under Ex. 
B-4, we would have been inclined to hold 
that the whole of the property covered by 
Ex. B4 would have been the joint family 
property. But as we have already held that, 
it is not proved that the amount borrowed 
under Ex. A-2 was utilised for the purpose 
of purchasing property under Ex. B-4, this 
question will not arise. 

_ 21. Tt was further argued by Mr. 
Raja Rao that even assuming that the pro- 
perties covered by Exs. B-3, B-4 and B-5 are 
self-acquired properties they were subsequent- 
ly treated as joint family properties by Nagi- 
reddy and therefore, acquired the character 
of joint family properties. In Mallesappa v. 
Mallappa, AIR 1961 SC 1268 it was held 
that in order to prove that self-acquired pro- 
perty was converted into joint family pro- 
perty either by treatment or blending, the 
conduction on which the plea of blending is 
based must clearly and unequivocally show 
the intention of the owner of the separate 
property to convert his property into an item 
of joint family property. In Naina Pillai v. 
Daivanai Ammal, AIR 1936 Mad 117 it was 
pointed out that by merely being dealt with 
as joint family property the self-acquired pro- 
perty of the person who deals with it as such 
does not necessarily Jose its character of 
separate property. The person who alleges 
that the property is joint family property 
must show that the owner has voluntarily 
thrown the property into the joint stock with 
the intention of abandoning all separate 
claims on it. In this case, the properties 
were purchased on the 4th July, 1958 under 
Exs. B-3 to B-5. Admittedly, the ancestral 
properties were sold away under Exs. A-4 to 
A-6 on 6-2-1959 and 23-6-59, Thus, there 
was not even an interval of one year during 
which the properties acquired could have 
been blended with the joint family proper- 
ties. 
sold away by 23-6-1959 there was no ques- 
tion of blending after that date. It is practi- 
cally conceded by Mr. Raja Rao that there 
js no evidence to prove blending during the 
period from 4-7-58 and 23-6-1959. He re- 
lied merely on the recital in the impugned 
sale-deeds, Exs. B-1 and B-2. Both the sale- 
deeds were executed not only by Nagireddy 
for himself, but also as representing his two 
minor sons. It was also recited that the 
property was ‘our property’, thereby mean- 
ing the property of Nagireddy and his sons. 
Further recitals are that the property was 
not convenient for their agricultural work 
and was being sold for the purpose of pur- 
chasing other property which would be with- 
in their easy reach. Tt was therefore, argu- 
ed that this recital clearly shows that the 


As all the joint family properties were | 
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TO was treated as property belonging 

fo TT the three members of the family. We 
do not think that this circumstance alone 
would be sufficient to convert what was the 
self-acquired property of Nagireddy into 
joint family property. The circumstance 
that the purchasers paid only 1/3rd share 
of Nagireddy and retained the other 2/3rds 
share in the hands and executed only pro- 
missory notes in favour of Nagireddy and 
his two sons for the balance was also re- 
lied upon to show that the purchasers also 
regarded the property as joint family pro- 
perty. This can be explained on the foot- 
ing that by way of caution, as minors 
were involved, the purchasers chose to re- 
tain the amount and executed merely the 
promissory motes agreeing to pay the 
amounts as and when fresh properties were 
purchased. 

22. We are not satisfied that these 
facts are sufficient to convert the self-ac- 
quired property of Nagireddy into joint 
family property. 

23. As we have held that the pro- 
perty is the self-acquired property, the fur- 
ther question whether the sale is for the 
benefit of the family need not be consider- 
ed. We need not also consider the questions 
whether- the purchasers made bona fide en- 
quiries in this connection and satisfied them- 


selves as to whether the vendor really in- - 


tended to purchase another property and if 
so, whether that property was more conve- 
niently located than the property which was 

sold to them. 
24. We, therefore, agree with the 
conclusion of Chinnappa Reddy, J., though 
for different reasons. The appeal is dismiss- 
ed, but in the circumstances without costs. 
Appeal dismissed. 
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Dumpala Ramachandra Reddy, Appel- 
lant v.. Dumpala Kanta Reddy and others, 
Respondents. 

Second Appeal No. 526 of 1970, DJ- 
17-11-1971, against decree of Dist. J., Kur- 
nool, D/- 25-8-1970. 

Index Note:— (A) Specife Relief Act 
(1863), S. 34 — Scope — Declaratory suit 
for title — Maintainability. 

Brief Note:— (A) Under Section 34 any 
person entitled to legal character or a right 
to any property can institute a declaratory 
suit against another denying, or interested 
to deny, his title to such character or. right 
and he will be declared so entitled only if 
he is incompetent to seek for any further 
relief such as delivery of possession of pro- 
erty or recovery of any sum of money. 

> however, he could successfully prosecute 
for such further relief, it will not be com- 
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etent for him to seek only for the decla- 
Fiery relief, And, he will seek any further 
relief in addition to the declaration only 
against the same defendant. (Para 18) 


Therefore, a suit for declaration of 
plaintiff's right who was entitled to share 
equally in the amount under suit promis- 
sory note debt not actually recovered on 
the date of the suit but was likely to be 
collected. ultimately by the defendant, was 
held to be maintainable. ATR 1943 PC 94 
and AIR 1966 SC 359, Followed; ATR 1915 
Mad 584 and AIR 1960 All 254 and AIR 
1937 Lah 25, Distinguished. 

(Paras 9, 18, 19) 

Cases Referred: Chronological Paras 

AIR 1966 SC 359 = (1966) 1 SCT 13, 
Deo Kuer v. Sheo Prasad Singh 

AIR 1960 All 254 = 1959 All LJ 890, 

ae Jute Mills v. Firm Kedar 


at 
AIR 1943 PC 94 = (1943) 2 Mad LI 
76, Nawab Humayun Begum v. 
Nawab Shah Mohammad Khan 13 
AIR 1937 Lah 25 = 39 Pun LR 205, ; 
Nathu Ram v. Mula 
ATR 1915 Mad 584 = ILR 39 Mad 


80, Ramakrishna Pattar v. Narayana 
Pattar 


N. Ramamohan Rao, for Appellant; 
R. V. Subba Rao and R. Prasad, for Res- 
pondent No. 1. 


JUDGMENT :— Ist defendant in O. S. 
No. 25 of 1966 on the file of the Court of 
the Principal District Munsif, Kurnool, is 
the appellant. The Ist respondent-plaintiff 
sued for declaration of his right to receive 
half or in the ratio of 29:30 in the amount 
that may be collected by the Ist defendant 
from the defendants 2 to 12 on the pronote 
Ex. B-1 executed “by one P. Vengal Reddy 
on July 22, 1961 in favour of the fst defen- 
dant for a sum of Rs. 24,000/-. 


2. The plaintiff and the Ist defen- 
dant are brothers who constituted a Hindu 
joint family up till January 25, 1957, when 
they divided. One P. Venkata Ranga Reddy 
the maternal uncle of the plaintiff and the 
Ist defendant, was indebted to their family 
on two promissory notes executed by him 
for sums of Rs. 12,000/- and Rs. 11,600/- 
on 28-6-1952 and 10-7-1952 respectively in 
favour of the Ist defendant. The aforesaid 
Venkata Ranga Reddy was in great finan- 
cial difficulties. At the time of the partition 
between the plaintiff and the Ist defendant, 
according to the: plaintiff, the pronote for 
Rs. 12,000/- was provisionally allotted to 
the Ist defendant and the other for a sum 
of Rs. 11,600/- was taken provisionally to 
the plaintiffs half share. According to tbe 
plaint case, there was an agreement between 
the plaintiff and the Ist defendant on the 
advice of their mother (P.W. 6) and others 
who were present at the time of partition, 
to divide equally the amount that might be 
collected in „future from Venkata Ranga 
Reddy’s family in respect of the two afore- 
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said promissory notes. No amount could 
be realised from late Venkata Ranga Reddy 
during his lifetime; but, however, P. Vengal 
Reddy, the brother of late Venkata Ranga 
Reddy, executed Ex, B-1 for a sum of Ru- 
pees 24,000/- in the name of the Ist defen- 
dant after giving up the interest. P. Vengal 
Reddy also died without paying any amount 
due and payable by him under Ex. B-1. 
The defendants 2 and 3 have execufed a 
promissory note in favour of the Ist defen- 
dant for a sum of Rs. 28,320/- in respect 
of which amount the plaintiff seeks for dec- 
laration of his half share. 

3. The Ist defendant resisted the 
claim of the plaintiff contending inter alia 
that the division of the promissory notes 
referred to earlier was not tentative of 
provisional, but was final and there was no 
agreement. to divide the amount that might 
te collected from the family of late Ven- 
kata Ranga Reddy and Ex. B-1 was execut- 
ed by Vengal Reddy on account of fresh 
borrowing from him and the plaintiff is not 
entitled for any share therein. It was further 
urged that the suit is misconceived and not 
maintainable. 


The plaintiff examined himself as- 


P.W. 7 in addition to P.Ws. 1 to 6 and filed 
Exs. A-1 to A-7 in support of his case. The 
Ist defendant was examined as D.W. 5. De- 
fendants 2 and 3 have been examined as 
D.Ws. 1 and 2. D.Ws. 3, 4, 5 and 7 have 
been examined on behalf of the Ist defen- 
dant who filed Exs. B-1 to B-4 in support 
of his defence. The defendants other than 
the Ist defendant supported the claim of the 
plaintiff. 

5, The trial Court, on a considera- 
Kon of the entire evidence, oral and docu- 
mentary, found that the- agreement set up 
by the plaintiff between himself and the 
Ist defendant at the time of partition that 
they should equally share the amount realis- 
ed, if any, under the two promissory notes 
dated 28-6-1952 and 10-7-1952 executed by 
late Venkata Ranga Reddy in favour of the 
Ist defendant, the then manager of the joint 
family, was true and the allotment of one 
promissory note to each at the time of the 
partition, was provisional and tentative. Jt 
was further held that the consideration for 
Ex. B-i was not cash borrowed by Vengal 
Reddy from the st defendant on the date 
of its execution, but the consideration was 
the two time-barred promissory notes dated 
28-6-1952 and 10-7-1952 and the suit for 
declaration was maintainable and the plain- 
bs was entitled to the declaration as prayed 
or. 

6. On appeal to the District Court, 
Kurnool, the findings of the trial Court were 
upheld and the decision was affirmed. Hence 
this Second Appeal. 

7. Sri N. Ramamohana ‘Rao, the 
Jearned counsel for the appellant, pressed 
upon me the following two contentions: 

(1) The finding of the courts below 
that there was an agreement between the 
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plaintif aad the Ist defendant at the time 
of the partition that they should divide 
equally the amount that might be recovered 
or collected from the family of late Ven- 
kata Ranga Reddy in respect of the promis- 
sory notes executed by him in favour of the 
Ist defendant, is vitiated in not considering 
the admissions of P.W. 2 and others and 
the r in Ex. A-1 the partition list and 
x. B-l. 


(2) The frame of the suit for declara- 
tion of the plaintiffs right to receive his 
share in the amount that might be collected 
by the Ist defendant from the other defen- 
dants under the promissory note Ex. B-1, is 
misconceived and the declaration of a right 
arising out of a contract which only affects 
the pecuniary relationship of the parties is 
not permissible under Section 42 of the Spe- 
cific Relief Act. 

8. Sri R. V. Subba Rao, the learned 
counsel for the Ist respondent contended 
contra. 

9. Upon the respective contentions 
of the parties, the following two questions 
arise for decision: 

(1) Whether the finding of the Courts 
below that the agreement as set up by the 
plaintiff was true and binding on the Ist de- 
fendant, is vitiated or perverse as contended 
by the appellant or perfectly valid as urged 
by the Ist respondent? 

(2) Whether the present suit for decla- 
ration that the plaintiff is entitled to receive 
his half share of the amount that might be 
ultimately collected, is or is not maintain- 
able under Section 42 of the Specific Relief 
Act. 1877 (Section 34 of the new Specific 
Relief Act)? 


10. I shall first take up the first 
question. Whether there is an agreement as 
pleaded by the plaintiff or no agreement as 
argued by the Ist defendant, is a question 


“of fact. This Court will not normally inter- 


fere with a finding of fact, under Section 
100 of the Code of Civil Procedure, unless 
it is perverse or not supported by any ma- 
terial on record. Both the Courts below 
have considered the entire material, oral and 
documentary, adduced by the parties and 
have believed the case set up by the plain- 
tiff and disbelieved the evidence of the Ist 
defendant and his witnesses. On a reading 
of the judgments of the Courts below, I 
am unable to agree with Mr. Ramamohana 
Rao that the finding is perverse or not sup- 
ported by any material on record justifying 
my interference in this second appeal. The 
evidence of P.W. 6 the mother of the plain- 
tiff and the Ist defendant, has been accept- 
ed by both the Courts. She was definite that 
at the time of the partition, she had advis- 
ed her sons, the plaintiff and the Ist defen- 
dant, each to take provisionally one time- 
barred promissory note executed hev 
brother Venkata Ranga Reddy who was in 
great financial difficulties and divide equally 
any sum that might be recovered in respect 
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of those promissory notes from the family 
members pi late Venkata Ranga Reddy. At 
the time of her evidence, she was living at 
Kurnool with her daughter and there is no- 
thing on record to discredit her evidence. 
Nor can it be said that she was supporting 
the plaintiff and was inimically disposed of 
towards the Ist defendant. P.Ws. 3 and 4, 
who are the creditors of the family and 
have nothing to do with the Ist defendant 
or the plaintiff, amply corroborate the testi- 
mony of P.W. 6. Nothing has been elicited 
in their cross-examination to discredit their 
testimony. The evidence has been supported 
by P.W. 2 who is related to the plaintiff and 
the Ist defendant. He also says that the 
subsequent execution of Ex. B-1 was for the 
benefit of the plaintiff and the Ist defendant. 
The plaintiffs case was also supported by 
defendants 2 and 3 who were examined as 
D.Ws. 1 and 2. The submission of Mr. 
Ramamohana Rao that the admission of 
P.W. 2 that it was understood that each of 
the plaintiff and the Ist defendant should 
realise the amount due to him under the 
respective promissory note was not properly 
considered by the Courts below, is without 
force. Both the Courts below have adverted 
to this piece of evidence and have arrived 
at a conclusion that the plaintiff's case relat- 
ing to the agreement was true and binding 
on the Ist defendant. i 

314. The next piece of evidence, on 
which strong reliance has been placed by 
Mr. Ramamohana Rao, is the recital in Ex. 
A-1, which runs thus:— 


å Ofa sara Jafe ar mrig affe 
afefa daag Aga ae aa fe 


Firstly, the partition lists were not registered. 
There was no regular deed of partition 
which was registered. Hence, the recitals in 
Ex. A-1 cannot safely be held to be admis- 
sible in evidence. The partition lists are ad- 
missible for collateral purposes and to show 
the factum of division and the allotment of. 
specific properties and their subsequent pos- 
session. That apart, the Courts below have 
considered the effect of the aforesaid recital 
and the positive evidence adduced by D.W. 
7 who is closely related to the 1st defendant, 
and the other witnesses examined on behalf 
of the 1st defendant. For all the reasons 
stated, I am satisfied that the finding arriv- 
ed at by the Courts below in this regard is 
perfectly valid and justified and there is no 
ground for my interference in this second 
appeal. 


12. 1 shall now turn to question No. 
2 relating to the maintainability of the suit. 
The answer to the question turns upon the 
eal ae of Section 34 of the Specific Re- 
ief Act, 1963 which are in pari materia with 
those of Section 42 of the old Act. Section 
ey of the Specific Relief Act, 1963 reads 


us:— 
“Any person entitled to any legal cha- 
Tacter, or to any right as to any property, 
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may institute a suit against any person deny- 


_ing or interested to deny, his title to such 


character or right, and the court may in its 
discretion make therein a declaration that 
he is so entitled, and the plaintiff need not 


-in such suit ask for any further relief: 


Provided that no court shall make any 
such declaration where the plaintiff, being 
able to seek further relief than a mere decla- 
Tation of title, omits to do so. 

Explanation: xx Xx” 
Section 34 invests the Civil Court with dis- 
cretion to entertain a suit for declaration 
of status or legal right to property. Any 
person entitled to any right as to any pro- 
perty may institute a suit against any one 
denying, or interested to deny, his title to 
such right. The Court, in such a case, may 
make a declaration, in exercise of its discre- 
tion, that he is so entitled although the 
plaintiff need not ask for any further relief. 
The proviso to Section 34 makes it abund- 
antly clear that the Court shall not make 
such declaration in favour of a plaintiff who 
has omitted to seek further relief than a 
mere declaration of title, if he is entitled to 
do so. Jt is convenient to refer to a few 
leading cases dealing with the scope of 
Section 42 of the old Specific Relief Act. 


13. In Nawab Humayun Begum v. 
Nawab Shah Mohammad Khan, AIR 1943 
PC 94, the expression “other relief” used in 
the proviso to Section 42 of the old Specific 
Relief Act was construed to be other relief 
against the defendant himself against whom 
the declaration was sought. Therein, a suit 
was instituted by the plaintiff against her 
husband, his son and two banks with whom 
certain sums of money had been deposited 
on fixed deposit receipt and in respect of 
which the claim was brought by her for a 
declaration that they were her property and 
not her husband’s. Though at the time of 
the institution of the suit, the amount on 
the contract was not due, but subsequently 
when amount was due and payable, the 
banks filed an application expressing their 
willingness to pay the same to whomsoever 
the Court should decide had the title. It was 
held that the plaintiff was entitled to a decla- 
ration against her husband as there was no 
other relief she could properly claim against 
him because the money was in the banks and 
it was not possible to make any other claim 
oe her husband except for a declara- 

on. 


_ 414. In Deo Kuer v. Sheo Prasad 
Singh, (1966) 1 SCJ 13 at p. 14 = (AIR 
1966 SC 359), the Supreme Court had to 
consider the maintainability of a suit for de- 
claration of title to certain property which 
was attached under Section 145 of the Cri- 
minal Procedure Code. It was held that the 
property was attached by the Criminal Court 
under Section 145 of the Criminal Proce- 
dure Code and hence, it was not necessary 
for the Plaintiff therein to seek for the fur- 
ther relief of delivery of possession except 
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for declaration of title to property. The 
property was in custodia legis and hence, it 
was found to be not necessary for the plain- 
iff in the suit for declaration of title, to 
ask for the possession of such property from 
the defendant who was neither in possession 
nor competent to deliver possession. The 
learned Judge, Sarkar, J. (as he then was) 
who spoke for the Court, observed thus: 


“The suit for a declaration without a 
claim for the relief of delivery of possession 
would still be competent in the view taken 
in the cases earlier referred to, which is, 
that it is not necessary to ask for the relief 
of delivery of possession where the defen- 
dant is not in possession and is not able to 
deliver possession, which, it is not disputed 
is the case when the property is under at~ 
tachment under Section 145 of the Code.” 


15. I shall now deal with the cases 
referred to by Mr. Ramamohana Rao. The 
first case that requires consideration is 
Ramakrishna Pattar v. Narayana Pattar, 
ILR 39 Mad 80 = (AIR 1915 Mad 584). 
In that case, a suit for declaration that the 
plaintiff who was a purchaser of the rights 
of a subscriber to a half-ticket in a kuri, 
was held to be not maintainable. The plain- 
tiff therein had purchased the rights from 
the second defendant who was the subscrib- 
er to a half-ticket in kuri started by the Ist 
defendant as its proprietor. As the plaintiff 
sought to have a declaratory relief in res- 
pect of rights arising out of a contract 
which would affect only the pecuniary rela- 
tionship between the parties to the contract, 
the suit was held to be not maintainable. 
That case is distinguishable on facts from 
the present case. 


46. The decision of the Allahabad 
High Court in Mahabir Jute Mills v. Firm 
Kedar Nath, AIR 1960 All 254 does not 
advance the plea of the appellant herein. 
Therein, a suit for declaration that no con- 
tract was subsisting and the plaintiff was 
not liable for damages for its breach, was 
held to be not maintainable. When once 
there was.no contract, the plaintiff could 
not seek for a declaration. It was ruled 
therein that declarations about the pecu- 
niary liability of persons were not contem- 
lated under Section 42 of the Specific Re- 
ief Act, 1877 as they do not amount to dec- 
larations about legal character or any right 
to property. 

17. The other case relied upon by 
the appellant is Nathu Ram v. Mula, AIR 
1937 Lah 25. In that case, a suit in respect 
of rights arising out of contract affecting 
only pecuniary relationship was held to be 
not maintainable under Section 42 of the 
Specific Relief Act, 1877. The plaintiff 
therein had asked for contribution of the 
monies which he, as the 4efendant’s surety, 
would be liable to pay. In those circumstan- 
ces, it was ruled that such a suit does not 
come under Section 42 of the Specific Re- 
lief Act, 1877 as it affects the pecuniary 
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relationship between the parties to the con- 
tract. 


18. All the cases cited on behalf of 
the appellant do not support his plea. The 
legal position on the scope of Section 34 of 
the Specific Relief Act, 1963 may be sum- 
med up thus: 


Where any person is entitled to insti- 
tute a suit against another denying, or inte- 
Tested to deny, his title to a right, . the 
Court, in its discretion, is empowered to 
make a declaration that he is so entitled al- 
though the plaintiff has not asked for any 
other relief. The plaintiff must be incompe- 
tent at the time of the institution of such 
declaratory suit to ask for any further re- 


. lief relating to the delivery of possession of 


property or recovery of any sum of money. 
Tf, at the time of the declaratory suit, the 
plaintiff could successfully seek for the 
other relief of delivery of possession or re- 
covery of money, it is not permissible for 
him to seek only for a declaration without 
asking for the other requisite relief. The 
further relief that he can seek in addition to 
the declaration of title must be only against 
the same defendant but not against any 
other person. It cannot be said that the 
Court has no jurisdiction to entertain such 


a suit provided the requisite conditions spe-- 


cified in Section 34 of the Specific Relief 
Act, 1963 are satisfied. The Court has to 
exercise the discretion vested’in it judici- 
ously but not arbitrarily. 


19, On the application of the afore- 
said principles, I shall presently consider 
whether the suit in the instant case is of 
is not maintainable. Admittedly, on the date 
of the suit, no amount could be recovered 
from the Ist defendant. The Ist defendant, 
on that date, was only having a promissory 
note executed by the defendants 2 and 3 for 
themselves and on behalf of the members 
of the family in favour of the Ist defendant 
for a sum of Rs. 28,320/-. The promissory 
note debt was indisputably not recovered 
by the Ist defendant by the date of the suit. 
There was still a possibility of recovery of 
the aforesaid promissory note debt. The 
very argument set up by the plaintif being 
that he would be entitled to half or in the 
ratio of 29:30 in the amount that might be 
collected by the Ist defendant from the de- 
fendants 2 to 12 under the pronote, he 
could not successfully seek for any further 
relief of recovery of his half share from 
the Ist defendant. He could at best seek for 
a declaration of his right for the recovery 
of the same as and when it would be re- 
covered by the Ist defendant from the other 
defendants. Tt is not the case of the Ist de- 
fendant that on the date of the suit, the 
plaintiff could have asked for any further 
relief other than the declaration of his right. 
He, however, contends that the plaintiff 
could have awaited till the realisation of the 
promissory note debt by him from the other 
defendants and thereafter filed a suit fon 


vce 
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the recovery of his share on payment of the 
requisite court-fee and he should not be per- 
mitted to maintain the present suit as it 
amounts to a declaration of title based on 
a contract which only affects the pecuniary 
relationship of the parties. This submission 
cannot be given effect to. As pointed out 
earlier, the provisions of Section 34 of the 
Specific Relief Act, 1963 permit the pre- 
sent suit for declaration of the — plaintiff’s 
right to his share in the suit promissory note 
debt although he may be entitled for the 
actual recovery of his share only as and 
when it was recovered. It was stated before 
me by Mr.:R. V. Subba Rao that the Ist 
defendant has, in fact, subsequent to the fil- 
ing of the present suit, filed a suit against 
the other defendants. In that suit, the pre- 
sent plaintiff was added as the 12th defen- 
dant and a decree was given to the Ist defen- 
dant herein, who was the plaintiff therein, 
subject to the right of the 12th defendant 
therein, i.e. the plaintiff herein, to receive 
half the decretal amount that would be col- 
lected by the plaintiffs from defendants 1 
to 11 therein under the promissory note. 
For all the reasons, my answer to the se- 
cond question is in the affirmative and is in 
favour of the plaintiff-ist respondent and 

against the appellant. 
20. This second appeal, therefore, 
fails and is dismissed with costs. No leave. 
Appeal dismissed, 
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' (V 60 C 52) 
OBUL REDDL J. 

Iqbal Singh, Petitioner v. A. V. Subba- 
tao and others, Respondents. 

Civil Revn. Petn. No. 1332 of 1971, DJ- 
14-7-1972 to revise order of Chief Judge, 
City Civil Court Hyderabad, D/- 6-7-1971. 

Index Note: — (A) Limitation Act 
(1963), Section 12 (2) — ‘Time requisite for 
obtaining copy’ — Effect of restoration of 


application for copy (earlier dismissed) on 
computation of. 


Brief Note: — (A) Time requisite for 
obtaining copy starts from date of applica- 
tion. Where dismissal of such application is 
cured by its restoration, the starting of “ex- 
clusion period” also is thereby restored. 

(Para 6) 
Cases Referred: Chronological Paras 
AIR 1942 Mad 369 = (1942) 1 Mad LJ 
372, Berumull Sowcar v. Velu Gra- 


many 
(1895) ILR 18 Mad 374, Ramanuja 
Ayyangar v. Narayana Ayyangar 
L. Ramakrishna Rao, for Petitioner; 
M. Jagannadharao, for B. Srinivasarao and 
N. Narasimharao, for Respondents. 
JUDGMENT:— It is true, as pointed 
out by Mr. Jagannadharao, that it is not 
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every error of jurisdiction that calls for in- 
terference by this Court under Section 115, 
Civil Procedure Code but the fact remains 
that there are errors and errors. Here is a 
case where the court below restored a copy 
application, which was ‘struck off’ for not de- 
positing the stamp papers within the time al- 
lowed and yet declined to take into account 
the date of the original application for the 


purpose of computing the period of limita- 


tion prescribed for filing an appeal, which, 
when taken into account, would show that 
the appeal was preferred in time and when 
an application was filed under Section 5 of 
the limitation act it dismissed the same under 
an erroneous understanding of the scope of 
its jurisdiction. The reason given is that no 
sufficient cause was shown for condoning the 
delay after having earlier held that sufficient 
cause was shown for restoring the copy ap- 
plication which was ‘struck off.’ 

2. Mr. M. L. Ramakrishna Rao ap- 
pearing for the petitioner contended that, in- 
asmuch as the court below condoned the de- 
lay in depositing folios and printing charges, 
the time taken between the date of filing the 
copy application and the date when the certi- 
fied copies were made ready should have 
been excluded for purposes of computing the 
period of limitation in preferring the appeal 
and if that period is excluded, there is no de- 
lay at all in preferring the appeal. 

> The trial court pronounced its 
judgment on 28-3-1970 and a copy applica- 
tion was made on 31-3-1970. Printing char- 
ges and copy stamps were called for on 16-4- 
70 giving three days’ time for depositing the 
folios and seven days for depositing printing 
charges. The petitioner was out of station 
from 14-4-1970 to 2-5-70 and on his return, 


. he contacted his advocate on 7-5-1970 and 


was told on 8-5-1970 by his advocate, after 
making necessary enquiries, that the copy ap- 
plication had been ‘struck off’ on 6-5-1970, 
He then filed an application for restoration 
of the copy application which was ‘struck 
off’, stating the circumstances under which he 
could not comply with the directions of the 
court. That was done on 18-6-1970, the 
date on which the court below reopened after 
summer vacation. The learned Judge accept- 
ed the reasons stated in the affidavit filed in 
support of the application for not filing the 
stamp papers in time and ordered restoration 
of the copy application on 9-7-1970 with a- 
direction to the office to receive the folios and 
printing charges. The printed copies were 
made ready and delivered to the petitioner 
on 27-10-1970 and the appeal was filed on 
3-11-1970. The time prescribed for prefer- 
ring an appeal to the lower appellate court 
is thirty days. If the period condoned by 
the court below in depositing the folios is ex- 
cluded it is not in dispute the appeal filed by 
the petitioner would be in time. Then it is 
needless to say that the question of making 
an application under Section 5 of the limi- 
tation Act does not at all arise. But, how- 
ever, an application under Section 5 was filed 
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for condonation of the delay in preferring 
the appeal on the assumption that the period 
condoned in depositing the folios and printing 
charges may not be excluded while comput- 
ing the period of limitation. The learned 
Chief Judge, City Civil Court, held that the 
grounds that were taken into consideration 
for condoning the delay in depositing the 
folios and printing charges will not hold good 
for excluding the delay in filing the appli- 
cation under Section 5 of the Limitation Act, 
and in that view, dismissed that application. 
Hence this revision. ` 


4. As early as 1895, in Ramanuja 
Ayyangar v. Narayana Ayyangar, (1895) ILR 
18 Mad 374, it was held that an applica- 
tion put in explaining the circumstances 
which prevented the stamps being produced 
within the period allowed by the Court and 
praying for restoration of the previous ap- 
plication must be considered a continuation 
of the former one for the purpose of com- 
puting the time allowed by the Limitation 
Act within which an appeal should be pre- 
ferred to the District Court. 

5. This view was again reiterated by 
Patanjali Sastri, J., (as he then was of the 
Madras High Court) in Berumull Sowcar v. 
Velu Gramany, AIR 1942 Mad 369 stating 
that, where an application for copies is 
struck off for non-deposit of requisite stamp 
papers and a subsequent petition is put in 
for restoration of. the previous application, 
the Court has power to restore the original 
application and to treat the subsequent ap- 
plication as a continuation of the original 
application for the purpose of computing the 
time in filing an appeal. 


6. Tt is, therefore, manifest that, not- 


withstanding that the original application filed - 


for copies of the Judgment and decree was 
struck off by the trial Court, the fact that 
that application was restored on a subse- 
quent application revives the original appli- 
cation for the purpose of computing the time 
for filing an appeal. In other words, when 
the copy application is restored by a subse- 
quent application, the date for computing the 
period of limitation is not the date on which 
the second application is filed, but the date 
when the original application was filed. An 
appeal filed in time will not become one bar- 
red by time for the reason that the party 
who filed it came up also with an applica- 
tion under Section 5. A 

7. Thus, it is eminently a fit case to 
correct the error of jurisdiction committed 
by the court below, as otherwise it would re- 
sult in injustice to a party who had a sta- 
tutory right to file the appeal and had filed 
the appeal in time. . 


8. In the result, the revision petition 
is allowed, but in the circumstances without 


costs. 
Petition allowed. 
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OBUL REDDI AND VENKATRAMA 
SASTRI, JJ. 

Jaladu Amanthe Raghurama A 
Appellant v. Jaldu Navalaxmi Devi, Rasa 
pondent. : 

p a A, a Ho, Lor eee Ulta 
against order of Sub. J.. Machilipatam, 
D/- 27-10-1971, sei 

Index Note :— (A) Civil P. C. (1908), 
S. 151 — The terms of a security bond 
ought to be construed strictly and when 
it is executed in favour of a named pre- 
siding officer of the Court it cannot with- 
out named officer assigning the same in 
favour of the decree-holder be enforced 
by invoking inherent powers of Court 
AIR 1960 Mad 324, Distinguished. f 

(Para 4) 


Cases Referred: Chronological Paras . 

AIR 1966 Andh Pra 151 = (1965) 
1 Andh LT 245. Bapanna Y, v. 
Devata China Yerakayya 

ATR 1960 Mad 324. = (1960) 1 Mad 
LJ 148, Janakiammal v., Kri- 
shnaswami 5 

AIR 1949 Mad 152 = 1948 Mad 
WN 626. Kambham Ramamurthi 
v. Sagiraju Tirupathiraju 

(1939) ILR 18 Pat 719, Lalita Prasad 
Chowdary v. Syed Muhammad 


_ Mansoor , 

ATR 1919 PC 55 = (1920) ILR 42 
All 158. Raj Bahadur Singh v, 
Jai Indra Bahadur 


_ ©  Poorniah. for Appellant: Ws 
Parabrahmam Sastri for Respondent. 
_ OBUL REDDY, J.:— The short quesa 
tion that arises in this Civil Miscellaneous 
Appeal is whether the security bond 
executed in the name of a particular 
presiding officer of the Court by the 
judgment~-debtor can be enforced against 
him by way of execution proceedings 
without that bond being assigned by thaf 
officer in favour of the decree-holder. 

2. The facts leading to filing of 
the Civil Miscellaneous Appeal are these: 
the decree-holder filed an application 
under Order 21. Rules 64 and 66 Civil 
P. C. for sale of the properties offered 
as security in the bond dated 21-7-1962 
executed by the judgment-debtor, The 
judgment-debtor resisted the application 
on the ground that. as the bond has not 
been assigned by the particular presid- 
ing officer, in whose name it was execut- 
ed in favour of the decree-holder, the 
application is not maintainable, The 
only remedy available. according to him, 
is to get the bond assigned and lay a 
separate suit on the strength of it, 

3. The subordinate Judge held, 
that while the bond cannot be enforced 
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under Section 145, Civil P., C.. it could, 
however, be enforced in execution pro- 
ceedings under Section 151, Civil P., ©. 
and no separate suit need be filed. In 
that view, he allowed the application. It 
fs against that order that the judgment 
debtor has preferred this Civil Miscel- 
laneous Appeal, 

4, Column 3 of the bond which is 
relevant for the purpose of discussion, 
reads, “a person in whose favour ex- 
ecuted; Sri -Mirza Raia Baig, 
B. A. LL. B., Subordinate Judge, Machili- 
patam” Sri Mirza Raja Ali Baig was not 
there as presiding. officer at the date when 
the present application was filed. The 
terms of a security bond it is needless to 
emphasise must be construed strictly» 
When it is executed in favour of a parti- 
cular Presiding Officer naming him, then 
that bond cannot be enforced without 
that named officer assigning the same in 
favour of the decree-holder, When the 
terms of the bond are clear and admif 
of no ambiguity, the question of exercis- 
‘ing the Court’s inherent powers to en- 
force the bond by way of execution pro- 
ceedings will not arise. 


5. The decision relied upon by the 
Tower Court in Janaki Ammal v. Krishna 
Swamy, AIR 1960 Mad 324 was one where 
the bond was executed in favour of “the 
Subordinate Judge, Coimbatore” and nof 
fn favour of a particular Officer, who 
functions as the Subordinate Judge there, 
Tt is for that reason that the learned 
Judge held that even, if Section 145, 
Civil P, C. is not applicable, the Court 
can exercise its inherent powers under 
Section 151, Civil P, C, 


6. ‘The other decision in T, Bap- 
anna v. Devata China Yerakayya, AIR 
1966 Andh Pra 151 on which reliance was 
placed by the lower Court was also one 
where the security bond was not exe- 
cuted in favour of a_ particular officer, 
who happened to be for the time being 
the presiding officer of the Court. and 
therefore it was held by the Division 
Bench of this Court, that although the 
security bond as such cannot be execut- 
ed under Section 145, Civil P, C. which 
seems to apply to personal liability, Sec- 
tion 151, Civil P, C. comes to the rescue 
of the decree-holder who could request 
the Court to enforce the bond in 
ercise of its inherent jurisdiction, when 
the bond is executed în favour of the 
Court, . 


7. Our attention has nof been in- 
vited_ to any case by the learned counsel 
for the respondent where the inherent 
powers of the Court have been exercise 
when the security bond is executed in 
favour of a particular officer. who hap- 
pened to function for the time being as 
the presiding officer of the Court, 
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8. Chief Justice Rajamannar in 
Kambham Ramamurthi v. Sagi Raju 
Tirupathiraju, AIR 1949 Mad 152 sitting 
with Satyanarayana Rao, J. while con- 
sidering the effect of the security bond 
executed in favour of the Court itself 
and not in fovour of any named officer 
of the Court. recalled the ruling of the 
Judicial committee in Raj Bahadur Singh 
v. Jai Indra Bahadur Singh, ILR 42 All 
158 = (AIR 1919 PC 55) where it was 
observed ; 


“It appears that in the High Court at 
Calcutta, in instruments of this nature, 
the parties bind themselves to some 
named officer of the Court, and that, if 
the instrument has to be put in suit, 
either. the officer sues or he under order 
of the Court, assigns the security to the 
party who wishes to avail himself of it; 
but this instrument does not purport to 
bind the sureties to any individual officer 
or to any one, 


It is suggested that they are bound 
to the Court. But the Court is not a 
fiuridical person. It cannot be sued. It 
cannot take property and as it cannot 
take property it cannot assign it.” 


This is not a case where the surety is 
bound to the Court or executed the bond 
in favour of the “Subordinate Judge”. 
but one where the surety bound himself 
to a named presiding officer of the Court 
and as such, Section 151 cannot be called 
in aid. - Chief Judge Rajamannar. there- 
fore. pointed out that if the security 
bond had been executed in favour of an 
officer of Court. then the obvious proce- 
dure was to obtain an assignment of the 
bond and to file a suit on it. The learned 
Chief Justice also regretted that in spite 
of the clear pronouncement of the Judi- 
cial Committee in ILR 42 All 158 = (AIR 
1919 PC 55) as early as 1919 and in spite 
of the form contained in the Civil Rules 
of Practice relating to bonds to be ex- 
ecuted by the guardians under the Guar- 
dians and Wards Act, security bonds 
should continue to be taken not in favour 
of the Presiding Officer or any other 
officer of the Court, but in a form in 
which the bonds cannot be said to be ex- 
ecuted in favour of anybody unless by 
implication they must be deemed to have 
been executed in favour of the Court, 
which as hes been pointed’ out by Privy 
Council is nof a juridical person capable 
of assigning such bonds,” . 

. 9 The decision In Lalita Prasad 
Chowdary v, Syed Muhammad Mansoor, 
(1939) ILR 18 Pat 719 sought to be relied 
upon by the learned Counsel for the res- 
pondent does not render any assistance. 
for nowhere do we find that that was a 
case where the bond was executed in 
favour of a named presiding officer of 
the Court. The bond there was execut- 
ed using the designation of the Presiding 
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Officer and not in the name of the parti- 

cular individual officer, who happened to 

pe ide over the Court for the time 
ing, 


10. We are. therefore, of the view, 
having regard to the pronouncement of 
the judicial’ committee in Raja Bahadur 
Singh v, Jai Indra Bahadur Singh. ILR 
42 All 158 = (AIR 1919 PC 55) which 
was once again emphasized by Chief Jus- 
tice Rajamannar in Khambam Rama- 
murthi v. Sagiraju Thirupathiraju. AIR 
1949 Mad 151 that when the bond has not 
been assigned by the named Presiding 
Officer in favour of the decree-holder, it 
cannot be enforced by way of execution 
proceedings, 


In the result. the order of the Court 
below is set aside and the appeal allow- 
ed, but in the circumstances without costs, 

Appeal allowed. 


AIR 1973 ANDHRA PRADESH 196 
(V 60 C 54) : 
MADHAVA REDDY, J. 

Sattu Koteswaramma, Appellant v. 
Sattu Subrahmanyam and another, Res- 
pondents, 

Appeal Against Order No. 225 of 
1970, D/- 5-7-1972 against order of the 
Court of Principal Sub, J. Guntur, D/- 
28-4-1970. 

- Index Note :— (A) Civil P, C., (V of 
1998), O. 33, R. 5 — Forma pauper’s peti- 
tion under — Decided only on allegations 
therein and not in the counter, 

Brief Note:— (A) Thus, where the 
counter raised a plea that petition deserv- 
ed rejection for reason of an earlier suit 
(Civil P. C.. S. 11 bar) but the petition 
did not disclose the earlier suit, held that 
plea could not be considered for purposes 
of deciding on the forma paupers peti= 


tion. AIR 1962 SC 941; AIR 1970 AP 
411, Rel. on. (Paras 5 & 6) 
Cases Referred: Chronological Paras 


AIR 1970 Andh Pra 411. Venkataraya 
Chetty v. Ramachandriah Chetty 7 
AIR 1962 SC 941 = 1962 All LJ 
ae Pratap v. Dukh Haran 
Nat 


P. Rama. Krishnan Raju. for Appel- 
lant; B. V. Subbaiah. for Respondents. 

JUDGMENT:— This appeal is direct- 
ed against the rejection of a petition for 
leave to file a suit for partition and sepa~ 
rate possession of a half share in the 
plaint schedule properties in forma pau- 
peris. > 

2. The learned Subordinate Judge, 
who enquired into the Original Petition. 
came to the conclusion that the appellant 
was not possessed of sufficient means 


JP/JP/¥514/72/PSP/DVC 


S. Koteswaramma v. S. Subrahmanyam 


A.L R. 


but all the same rejected the petition on 
the ground that “the petitioner on her 
own allegations does not have a cause of 
action and her- present suit ig barred by 
the previous decision in O, S. No. 203 of 
1963, District Munsif’s Court, Guntur, as 
confirmed in appeal.” 


3. The suit is by the widow of a 
predeceased son of the ist respondent 
lerein for partition and separate posses~ 
sion of a half share in the plaint sche-~ 
dule properties, In the plaint it is alleg- 
ed that, the plaint schedule properties, 
were joint or joint family properties of 
her husband and the 1st respondent, and . 
that they ‘both constituted a Hindu undi- 
vided family and consequent on the death 
of her husband. she is entitled to a half 
share therein. She pleaded that she was 
not possessed of sufficient means to pay 
the court-fee. The defendant (respond~ 
ent) denied that allegation and also plead~ 
ed that in view of the decision in an 
earlier suit. O. S. No, 203 of 1963. the 
plaintiff's claim to a share in the plaint 
schedule Properties was barred by the 
principle of res judicata. In that earlier 
suit the appellant had prayed for main= 
tenance and for a charge on the present 
plaint schedule properties on the footing 
that they were joint family properties of 
her husband and the Ist respondent. One 
of the issues that fell for consideration in 
that suit was whether these properties 
were joint family properties and whether 
the plaintiffs. husband was entitled to a - 
share therein. The suit was decided . 
against the present, appellant after due 
enquiry and that finding was confirmed 
on appeal. In view of the above. the 
plea of res judicata was raised,’ This 
ground of objection found favour with 
the lower Court. 


4, It is argued by Sri P, Rama~« 
krishna Raju. learned counsel for the ap- 
pellant, that the learned Subordinate 
Judge erred in holding that the plaint 
did not disclose a cause of action or that 
the suit as framed appeared to be barred 
by any law for, if as alleged by the ap- 
pellant her husband and the 1st respond- 
ent were members of a joint family and 
the plaint schedule properties were joint 
family properties, the appellant was 
surely entitled to maintain the present 
suit for partition and separate possession 
of her share of the properties. In the 
Original Petition there is no averment 
that there was any earlier suit in which 
the question whether the plaint schedule 
properties were joint family properties 
or not came up for consideration. The 
averments made in the petition disclose 
a cause of action and as there is no men- 
tion of any earlier proceedings there was 
no occasion for the Court to consider 
whether the present suit is barred by “res 
judicata.” 
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5. Order XXXIII. Rule 5, among 
others, lays down in clauses (d) and (d-1) 
that the Court shall reject an application 
for permission to sue as a pauper when 
the allegations do not’ show a cause of 
action or where the suit appears to be 
barred by any law. The allegations that 
are to be taken into account in deciding 
whether a cause of action is disclosed or 
not, are the allegations in the application 
for permission to sue as pauper, On a 
reading of the present petition, the gist 
of which is referred to above, it cannot 
be said that no cause of action is dis-« 
closed for if the appellant’s husband had 
a share in the suit property. she would 
clearly be entitled to a share and she 
would have a cause of action for filing 
the present suit for partition and sepa- 
rate possession, 


6. If that be so, what all the Court 
has to consider is. whether the allegations 
in the application for permission to sue 
as pauper disclose that the suit is barred 
by any law. It is not the case of any 
of the parties that a suit by a widow 
claiming to be entitled to a share in. the 
joint family properties, to which her hus- 
band was entitled immediately prior to 
his death. is expressly or by necessary 
implication barred under ‘any provision 
of law. The only contention is that the 
decision in the prior suit, O. S. 203 of 
1963, operates as a bar on the principle 
of reg judicata. That there was a prior 
suit and there was a decision therein 
with regard to the subject-matter of the 
present Original Petition, is not disclosed 
by any averment in the petition. That 
is å matter pleaded in defence by the 
respondent, But to determine whether 
the suit is barred by any law, the Court 
has to confine itself to the allegations in 
the petition and not to canvass the allega- 
tions in the respondent’s counter made as 
a defence to the petitioner’s claim. I+ is 
one thing to say that the suit is barred 
by law and a totally different thing to 
contend that the plaintiffs suit, although 
maintainable, no relief can be granted to 
her, It may be that on the principle of 
res judicata the Court is barred from en- 
tertaining a suit but all the same for 
disposal of a petition under the 
Order XXXII. Rule 5. Civil P, C. it is 
the averments in the petition that have 
to be looked into. If even from the 
averments in the petition the claim ap- 
pears to be barred on the principle of 
res judicata. the Court will be within its 
power in rejecting the petition and re- 
fusing leave to sue in forma pauperis. 
[£ from the averments in the petition the 
Haim does not appear to be barred on 
the principle of res judicata and only 
the respondent pleads such a bar, that 
sould not form the subject-matter of en- 
quiry for that would be a decision as to 


S. Koteswaramma v. S. Subrahmanyan 


[Prs. 5-8] A. P. 197 


whether the plaintiff is entitled to the 
relief prayed for and not an enquiry as 
to whether the averments in the peti- 
tion disclose that the suit is barred by 
law. An enquiry into the question whe- 
ther the plaintiff is entitled to the relief 
claimed having regard to the plea of res 
fiudicata raised by the respondent, is be- 
yond the scope of the enquiry of a peti- 
tion under Order XXXIII, Rule 5. Civil 
Procedure Code, 
this’ 


T. A Bench of Court in 
Venkataraya Chetty v. Ramachandriah 
Chetty. AIR 1970 Andh Pra 411 at p. 417 
observed : 


petitioner alone or on hearing the res- 
pondent if such assistance is required.” 


8. In Vijai Pratap v, Dukh Haran 
Nath, AIR 1962 SC 941, dealing with a 
case which went up from the Allahabad 
High Court, their Lordships of the 
Supreme Court observed: 

“By the express terms of Order 33, 
Rule 5, Clause (d) the Court is concern- 
ed to „ascertain whether the allegations 
made in the petition show a cause of ac- 
tion. The Court has not to see whether 
the claim made by the petitioner is like- 
ly to succeed; it has merely to satisfy it- 
self that the allegations made in the peti- 
tion, if accepted as true, would entitle 
the petitioner to the relief he claims. If 
accepting those allegations as true no 
case is made out for granting relief. no 
cause of action would be shown and the 
petition must be rejected. But in ‘ascer- 
taining whether the petition shows a cause 
of action the Court does not enter upon 
a trial, of the issues affecting the merits 
of the claim made by the petitioner. It 
cannot take into consideration the de- 
fences which _the defendant may raise 
upon the merits nor is the Court com- 
petent to make an elaborate enquiry into 
doubtful or complicated questions of law 
or fact. If the allegations-in the peti- 
tion, prima facie. show a cause of action, 
the Court cannot embark upon an en- 
quiry whether the allegations are true in 
fact, or whether the petitioner will suc- 
ceed in the claims made by him.” 


NE 
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9. In view of the above. it must 
be held that the learned Subordinate 
Judge was clearly in error in holding 
that the appellant had no cause of action 
for filing the suit and that it was barred 
by law in view of the prior decision in 
O. S. No. 203 of 1963, : 

10. As the learned Subordinate 
Judge has held that the appellant has no 
means to pay the court~fee, the petition 
for leave to file the suit in forma pan- 
peris must be allowed, The appeal, 
therefore. succeeds and it is accordingly 
allowed but in the circumstances of the 
ease, there will be no order as to costs. 

Appeal allowed, 


AIR 1973 ANDHRA PRADESH 198 
(V 60 C 55) 
MADHAVA REDDY, J. im 
Masoon Sab, Appellant v. Madar Sab 
and others, Respondents. 
Second Appeal No, 159 of 1970, D/- 
28-6-1972, aN 
Index Note:— (A) Mohamedan Law 
= Gift of joint property — Validity, 
Brief Note:— (A) A gift of “Musha” 
property or joint property is not invalid 
if the donor divests himself of all his 
interest therein and puts the donee in 
such- possession of the property as that 


property is then capable of. law 
discussed, (Paras 16 and 17) 
Cases Referred: Chronological Paras 
AIR 1960 Mad 447 = 73 Mad LW, 

336, Kairum Bi v, Marian Bi 15 
AIR 1936 Lah 92 = 161 Ind Cas 

365, Nazir Din v, Mohammad 7 


Shah 
AIR 1934 Bom 21 = 35 Bom LR 
1148, Ebrahim Ali Bhai Akuji v. 


Bai Asi i 
(1907) 34 Ind App 167 = ILR (1908) 
35 Cal 1, Ibrahim Goolam Ariff v, 
Saiboo y 
(1889) 16 Ind App. 205=ILR (1889) 

11 All 460, Sheikh Muhummad 

Mumtaz Ahmad v, Zubaid Jan _ 
ILR (1884) 10° Cal 1112, Mullick 

Abdool Guffoor v. Muleka 


B. Rama Rao, for Appellant. 

JUDGMENT :— The plaintiff in O. S. 
No, 250 of 1962. on the file of the Dis- 
trict Munsif, Adoni, has preferred this 
second appeal against the judgment and 
decree in A, S. No. 26 of 1965 on_ the 
file of the Subordinate Judge. Adoni. 
His suit for partition and separate pos- 
session of a 1/8rd share in the plain? 
schedule property was dismissed by the 
trial Court and the decision of the trial 
Court was confirmed by the lower Ap- 
pellate Court. 


CQ/CQ/A889/73/GKC ; 


Masoon Sab v. Madar Sab (M. Reddy J) 


A.I R. 


2. It is the case of the plaintiff 
that the plaint schedule property, which 
comprises of an open site adjacent to a 
building bearing door No. 14 in Ward 
No. 29 of Adoni Municipality, belonged to 
his father and that his father had gifted 
the same to him and and his two bro- 
thers, defendants 1 and 2 in the suit, 
under a registered gift deed dated 24-10- 
1960. Each of the donees is in posses- 
sion of the property appurtenant to his 
premises but for the convenient enjoy< 
ment of the same it is necessary to parti- 
tion the same by metes and bounds. The 
st defendant contended that the gift deed ` 
dated 24-10-1960 didnot relate to the 
plaint schedule site that their father had 
gifted only the house and thereafter under 
agift deed .Ex, B-l, dated 2-9-1962 he 
gifted the open site to defendants 1 and 2. 
Thus the defendants denied the plain- 
tiffs right to a share in the plaint sche- 
dule site, 


3. The lower Appellate Court gave 
a categorical finding that under the sift 
deed, dated 24-10-1960, marked Ex, A-3, 
the plaint schedule site was gifted to the 
plaintiff and defendants jointly and that 
each of them had a 1/3rd share therein. 
It. however. confirmed the dismissal of 
the suit of the plaintiff by the trial Court 
being of the view that a joint gift is not 
valid under Muslim Personal Law. 


_ 4-_ The only question, therefore, 
that arises for consideration in this se- 
cond appeal is whether the gift made by 
the father in favour of his three sons 
jointly is valid. It is in evidence that so 
far as the father í, e.. the donor, is con- 
cerned. he did not retain possession of 
the property gifted by him under the 
gift deed, Ex. A-3. He parted with pos- 
session and delivered the same to the 
donees and therefore. he did not have 
any right, title or interest therein. Once 
the donor has parted with all his right, 
title and interest in the subject-matter 
of the gift, merely because the gift was 
made jointly in favour of all the three 
donees, the gift is not void. There was 


mo doubt a difference of opinion among ` 


the commentators on Muslim law but the 
preponderance of opinion is in favour of 
holding the gift valid if the donor has 
parted with mossession and the donees 
having entered into possession, enjoyed 
the property or proceeded to enjoy the 
property in proportion to their respec- 
tive shares, The essential element re- 
quired to be satisfied for a valid gift 
under the Muslim Personal.law is thaf 
the donor should cease to have any right, 
title or interest and should have parted 
with possession of the subject-matter of 
the gift and put the donees in possession. 


5. In Mullick Albdool Guffoor v. 
Muleka, TLR (1884) 10 Cal 1112. Garth 
C, J.. observed :— 
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“We have been referred to several 
authorities, and. amongst others, to 
Derrul Mokhtar, Book on Gift. P., 635, 
which lays down that no gift can be 
valid unless the subject of it is in the pos- 
session of the donee at the time when 
the gift is made. Thus when land is in 
the possession of a Usurper (or wrong- 
doer), or-of a lessee or mortgagee, it can- 
not be given away; because in these cases 
the donor has not possession of the thing 
which he purported to give. ` 

But we think that this rule, which 
is undoubtedly laid down in several works 
of more or less authority, must. so “ar 
as it relates to land, have relation to 
eases where the donor professes to give 
away the Possessory Interest in the land 
itself, and not merely a reversionary. 
right in it. Of course. an actual seisin or 
possession cannot be transferred, except 
by him who has it for the time being. 
es... What is usually called possession in 
this country is not actual or khas pos- 
session but the receipt of the rents and 
profits; and iflandslet onlease could not 
be made the subject of a gift. many 
thousands of gifts which have been made 
over and over again of zamindari pro-~ 
perties would be invalidated ......... We 
í we should be doing a great wrong 
to the Mahommedan community by plac- 
fing them under disabilities with regard 
to the transfer of property. which they 
have never hitherto experienced in this 
country. Such a view of the law is quite 
fnconsistent with several cases decided by 
the Sudder Dewany Adawlut, (under the 
advice of the kazis). and also by this 
Court (Reference to several such cases 
is made in the course of the judgment 
at page 1125)”, 

5-A, It was further observed :—= 

“That the doctrines of Mahomedan 
faw which lay down that a gift of an 
undivided share in property is invalid, 
because of Mooshaa or confusion on the 
part of the donor; and that a gift of pro- 
perty to two donees without first separat= 
ing or dividing their shares is bad because 
of Mooshaa on the part of the donees, 
apply only to those subjects of gift 
which are capable of partition.” 


6. -Their Lordships of the Privy 
Council in Sheikh Muhummad Mumtaz 
Ahmad v. Zubaida Jan, (1889) 16 Ind 
App 205 held :— 


“Whether a gift of undivided pro~ 
perty (mushaa) is valid or not under 
Mohamedan law. possession given and 
taken under such gift effectually trans< 
fers the property. 


A declaration by the donor in the 
deed of gift that possession has been 
given binds the heirs of the donor: and 
possession once taken cannot be invali- 
dated by any subsequent change of pos- 
session.” 


Masoon Sab v, Madar Sab (M. Reddy J.) 
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7: The Privy Council in Ibrahim 
Goolam Ariff, (1907) 34 Ind App 167 
which was a case on appeal from the 
Chef Court of Lower Burma. consider- 
ed the effect of a gift of mushaa pro- 
perty. and held as follows— 


_ “Assuming that the law of mushaa, 
which prohibits gifts of undivided shares 
of divisible property. applies to the suc~ 
cession of Mahomedans who reside in 
Rangoon, it does not apply to a gift by 
will of undivided shares in freehold land 
and of share in companies,” and referred 
with approval to the decision in Sheikh 
Muhummad Mumtaz Ahmed v, Zubaida 
Jan, 16 Indian Appeals 205. which 
held that “the doctrine relating to the 
invalidity of gifts of mushaa is whollv 
unadapted . to a progressive state of 
Society. and ought to be confined within 
the strictest rules,” 


8. Even the Commentators who 
held that a gift of an undivided share in 
property which was capable of division, 
was not valid, did not hold that it was 
void, It was merely held to be irregu= 

9. In Mulla’s Principles of Maho- 
medan Law, Sixteenth Edition, at page 
151, the learned author stated in S. 160 
as follows :— 


“A gift of an undivided share 
(mushaa) in property which is capable 
of division is irregular (fasid), but not 
void (batil), The gift being irregular, 
and not void, it may be perfected and 
rendered valid by subsequent partition 
end delivery to the donee of the share 
given to him. If possession is once 
taken the gift is validated.” 

9-A. In Section 161 it is further 
stated as_ follows :— ; 

“A gift of property which is capable 
of division to two or more persons with« 
out specifying their shares or without 
dividing it is invalid, but it may be ren- 
dered valid if separate possession is 
taken by each donee of the portion of 
the property given to him or if there 
is a subsequent arrangement between all 
the donees with regard to the possession 
of the property gifted.” 

10. The rigid rule as to a gift of 
property by a Muslim jointly in favour 
of two or more donees being irregular 
or void, has been considerably relaxed 
in its application to Indian conditions, In 
Nazir Din v.: Mohammad Shah, AIR 
1936 Lah 92, Din Mohammad. J.. speak- 
ing for the Bench, observed as follows:— 

“It will be manifest ............ that 
the original regidity of the rule of 
Mushaa has been considerably relaxed 
in its application to British India and in 
almost all cases, which have come up 
before the Courts here as well as before 
the Privy Council, an effort has been 


- made to adapt the rule to its new ens 
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vironments and so to interpret it as to 
make it consistent with the principles of 
justice, equity and good conscience.” 


11. It was further 
therein :-— 


“the only test that should be applied 
fn cases of gifts under Mahomedan law 
is to see whether intention on the part 
of the donor has been expressed in most 
unequivocal terms and has been attend- 
ed by honest efforts on his part to com~ 
plete the gift by divesting himself of 
the control over the property in such a 
manner as ‘would clearly imply his dive- 
Stiture in the eye of the law of the land 
or in other words. whether the donor 
has still reserved to himself a loophole 
of escape or not. If this is not so and 
if the donor has done all that the law 
of the land requires to be done to sepa- 
rate himself from the property. a gift 
of Mushaa will be as valid as that of 
property which can be physically hand- 
ed over to the donees.” 


12. Tyabji. J. in a well consider- 
ed judgment. after reviewing the origi- 
nal texts and the case law in this be- 
half, in Ebrahim Ali Bhai Akuii v. 
Asi, AIR 1934 Bom 21 held thus:— 


"A gift to two or more donees joint- 
ly is valid, notwithstanding that the 
donor has not divided the shares of the 
donees, nor given separate possession. A 
gift may be validly made in India 
two donees, notwithstanding the fact 
that the two donees are to hold the 
property as tenants in common. Whe- 
ther the shares given to the donees be 
equal or unequal. once the donor has 
parted with complete possession in fav- 
our of the donees, the donees become 
transferees of the property, and the 
gift is complete.” 


13. Having regard to the weight 
of authority and the view consistently 
held by the Courts in our country. I am 
of the view that the gift of mushaa pro- 
perty per se is not invalid; so long as 
the donor has parted completely with 
the possession of the property gifted 
and put the donee in such possession as 
the property is then capable of, such 
gift is complete and valid, 


14, It was argued in this case 
that the donees have not been put in 
possession of their separate shares but 
what is necessary for the validity of the 
gift is that the donor should have de- 
Tvered possession of the property to 
the donees. There is no further rex 
quirement that each of the donees 
should be put in separate possession of 
his share of the property. Tyabji. J. 
‘n the case referred to above. also con- 
sdered this position. In that case. @ 


observed 


a 


Masoon Sab v. Madan Sab (M. Reddy J.) 


A.LR. 


Mahomedan gifted his lands to his two 
daughters and asked the tenants of the 
lands to pay the rent direct to his 
daughters, which was done. and some- 
time afterwards he passed a deed of 
gift to his daughters, The learned 
Judge held that the gift took effect. for 
the donor had left nothing undone that 
he could have done if he had intended 
to complete the gift and there was a 
complete transfer of possession to the 
donees. 


15. In Kairum Bi v. Marian Bi. 
AIR 1960 Mad 447 Balakrishna Ayyar, J. 
held that where the donor gives away 
by „way of gift the entirty of an . un~ 
divided share in an estate to two persons 
jointly the gift is not bad, 


_ 26. It follows therefore that a gift 
of “Musha” property or joint property 
is not invalid if the donor divests him- 
self of all his interest therein and puts 
the donee in such possession of the pro- 
perty as that property is then capable 
of, 


_ 17. Having regard to the above 
discussion, it must. be held that the 
father of the parties. having parted with 
possession and his right, title and 
interest in the property and put the 
donees in possession of the property 
under Ex, A-3, conveyed under a valid 
gift deed, the title to the plaint ‘sche-~ 
dule property in their favour. merely 
because the sift was made in favour of 

three sons jointly. the gift cannot 
be deemed void. That being so, the 
plaintiff is clearly entitled to a decree 
for partition and separate possession of 
his 1/3rd share in the suit property. The 
Courts below proceeded upon the foot- 
ing that unless the donees take posses 
sion of their shares in the property sift- 
ed to them, the gift is not valid. That 
view is not supported by the preponder-~ 
ance of authority in Indian Courts re- 
garding gifts made by a Muslim, 


18. In the result, the second an= 
peal is allowed. the judgments and de= 
erees of the Courts below are set aside, 
and the plaintiff is awarded a decree for 
partition and separate possession of his 
4/8rd share in the plaint schedule site. 
The appellant will be entitled to costs 
in all the Courts except in this second 
appeal as the respondents are not repre- 
sented in this Court, No leave, 


Appeal allowed. 
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AIR 1973 ANDHRA PRADESH 201 
(V 60 C 56) 
MADHAVA REDDY. J. 


Kanchi Kamamma and others, Ap~. 


pellants v. Yerramsetti Appanna. Res+ 


pondent, 


Second Appeal No, 513 of 1971, D/- 
27-6-1972, against decree of Dist. J. 
re ea in Appeal Suit No, 256 
of 1969. 


Index Note:— (A) T, P. Act (1882), 
Section 7 — Transfer by person not au< 
thorised to dispose of transferable „pro~ 
perty not his own — If ab initio void in 
Law, it is incapable of subsequent ratifis 
cation. 


Brief Note:— (A) Thus where, sale 
by de facto guardian of minors pro- 
perty is invalid being hit by Section 11, 
Hindu Minority and Guardianships _Act 
and sale by person having no written 
express authority to sell an immovable 
property belonging to another or pre- 
‘gent it for registration, is invalid in 
terms of Sections 32, 33 of Registration 
‘Act; and sale is later on ratified by. 
either the natural guardian or title~hol~ 
„der respectively such subsequent ratifi- 
cation does not, validate the sale which 
‘initially was void in law. (Case law dis- 
_ cussed, (Para 10) 


‘| Index Note :—=. (B) Civil P., C. S. 9 
=- Maintainability of suit — Alienee of 
‘co-owner’s undivided share can sue total 
‘strangers trespassers for possession of 
‘entire property.» 


Brief Note: (B).On being diss 
possessed by the defendants, plaintiff, an 
alienee of suit property sued for re~ 
covery of possession, It was found that 
title of the plaintiff was defective in 
-part and valid only fo the extent of half 
undivided co-owner’s share in the entire 
suit property and that defendants were 
total strangers. Held that plaintiff was 
entitled to sue for possession of entire 
suit property not only as he was previ~ 
ously in possession thereof but also be- 
cause he was entitled to half share in 
the entire suit property. It was also 
held that plaintiff need not file suit for 
partition and possession to the extent of 
his undivided share. (Paras 10 & 11) 


Cases Referred: Chronological Paras 
AIR 1967 Mad 113 = 1966-2 Mad 

LJ 420, Rajlakshmi v. Rama- - 

chandran 110 
AIR 1967 Orissa 68 = 82 Cut LT 

1149. D. Gurumurthy v. Raghu 

Podhan 10 
AIR 1952 Mad 419 = 1952-1 Mad 

LJ 308 (FB), Permanayakam 

v. Sivaraman 10 
JP/CQ/F843/72/PSP 


K. Kamamma v. Y. Appanna (M. Reddy J} 


A, P, 201 


Appellants; 
Satya- 


{Prs, 1-5] 


K, Raghava Rao, for 
K. V. Ayyappa Sastry. for D. 
narayana, for Respondent. 

JUDGMENT :— This appeal is by 
defendants 1, 3 and 11 against the judg- 
ment and decree in A. S. 256/69 on the 
file of the District Judge, Visakapatnam, 
reversing the Judgment and decree in 
O. S, No. 52/66 on the file of the District 
Munsif, Narasipatnam, 
_ 2. The plaintiff laid the suit for 
declaration of his title to, and recovery 
of the plaint schedule properties on the 
averment that the ist defendant, the 
admitted owner of the properties, ex- 
ecuted a gift deed, Ex. A-1 dated 19-1- 
1945 in favour of one Dasina Maridavya. 
who having been put in possession 
thereof, continued to be in possession 
till 1965. Dasina Maridayya having died. 
his heirs and legal representatives sold 
the same under the registered sale deed. 
Ex, A-23 dated 24-6-1965 in favour of 
the plaintiff for a consideration of 
Rs, 5,000/~. The sale deed was ratified 
under a document Ex, A-25 dt. 19-1- 
1968. As the defendants interfered with 
his possession, the plaintiff has filed the 
present suit, 


3. It was the case of the Ist de- 
fendant that the gift deed was nominal 
and was not acted upon, and that even 
after the execution of the gift deed, she 
continued to be in possession of the 
plaint schedule properties, and that she 
also acquired title by adverse possession. 

_ 4 While the trial Court dismissed 
the plaintiffs suit, oh appeal. the learn- 
ed District Judge. has decreed the same. 


_ 5. It may be noticed that even 
the trial Court which dismissed the suit, 
found that the execution of the gift deed 
was true. In the lower appellate Court, 
that finding was not challenged. The 
lower appellate Court on a review of 
the evidence further found that the gift 
deed was in fact acted upon, that Dasina 
Maridayya was put in possession of the 
properties and that the Ist defendant's 
claim that she continued in possession 
thereof was false. Consequently, the 
question of the ist defendant acquiring 
title by adverse possession, and the 
plaintiff's suit for recovery of possession 
being barred by limitation did not arise. 
These findings are fully supported by 
the evidence on record. That possession 
was delivered in pursuance of the gift 
deed is supported by voluminous do- 
ecumentary evidence consisting of Exs. 
A-4 to .A-16 and X-1 and X-2 as also 
the oral evidence. The cist receipts fil- 
ed on behalf of the first defendant 
Exts. B-3 to B-5, do not mention the sur- 
vey numbers of the lands to which the 
receipts relate. There is nothing in the 
evidence of P. Ws. 6 and 7 to connect 
these receipts with the suit land, The 
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village munsiff. or the karanam has nof 


been examined to prove that these re- 
ceipts pertain to the plaint schedule 
lands, 

6. The case of the 1st defendant 


that the lands in question were leased 
out by her to Papisetti Nagaraju, 
Mamidi Tatalu and Palaka Appanna. is 
not proved by producing the ‘kadapas’, 
or examining the lessees, D. W, 5 who 
was examined to prove that he pur- 
chased the mango fruit and cashewnut 
from the plaint schedule land during the 
years 1964 and 1965. was not mentioned 
in the written statement. and no docu~ 
mentary evidence has been filed to prove 
that he in fact. purchased the fruit of 
the plaint schedule land from the 1st 
defendant, The finding of the lower ap- 
pellate Court that the donee entered into 
possession of the land in pursuance of 
the gift deed, and that the sift deed was 
not nominal and consequently under that 
document valid title and possession was 
transferred in favour of the plaintiff, 
does not call for interference in this 
second. appeal, i 


7. The contention that the sale 
deed is not supported by consideration- 
and, therefore. the plaintiff is not entitl- 
ed to sue. is not available to the defen= 
dants who are not the executants of the 
sale deed and who do not derive title 
from the plaintiff’s vendor. 1 


8. The learned counsel for the 
appellants contends that Ex, A-23 was 
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garampudi Maridayya. the maternal 
grandfather of the minor son Konda 
was not competent to alienate the pro« 
perties of Konda under Ex, A-23, even 
if he was acting as a de facto guardian, 
the sale to that extent is not valid. 
Therefore, the interests of minor Konda 
never stood transferred in favour of the 
plaintiff-respondent, 


10. It is, however, argued by. 
Mr. Ayyappa Sastry, learned Counsel 
for the respondent that under Ex, A-25 
which is executed by Simhachelam both 
on her behalf and on behalf of her 
minor son Konda. she confirmed the sale 
effected under Ex. A-23 and has catego- 
rically stated that she had authorised 
the sale‘and that she ceased to have any, 
right, title or interest in the property 
ever since that sale, Under Ex, A-25 she 
has acknowledged having received the 
entire sale consideration, Hence. ac+ 
cording to him that Ex, A-23 conveys 
mot only the title in respect of half 
share of Nookaraju’ but also the half 
share belonging to Simhachalem and 
Konda. A reading of Ex. A-25 would 
clearly disclose that it does not effect @ 
transfer by itself; it is only a confirma~ 
tion or ratification of the sale effected 
under Ex, A-23. If in view of Sec, 11 
of the Hindu Minority and Guardian< 
ship Act, Thagarampudi Maridayya could: 
mot have effected a sale of the minors 
property, and the sale made by him is 
void, there could not be a ratification of 


not executed either by Simhachalem or “such a-sale under Ex, A-25 even by the 


her son Konda who was then a minor 
and that it was only executed by Nooka- 
Taju, widow of Rajulu who had a half! 
share in the properties on behalf of 
Simhachalam and her minor son Konda. 
Tt was, however. argued that Simhacha< 
lam’s father Thagarampudi Maridayya 
executed a sale-deed. Ex, A~23. as a de 
facto guardian of the minor, Konda. that 
that sale-deed does not convey valid title 
to the admitted half share of the pro~ 
perties belonging to Simhachelam and 
Konda and therefore the plaintiff-respon~ 
dent is not entitled to file the present 
suit for possession, 


9. It is not in dispute that Nooka~ 
raju was entitled to a half share and 
that in the remaining half Simhachalam 
was entitled to 1/4th and her minor son 
to the remaining 1/4th. In view of Sec« 
tion 11 of the Hindu Minority and Guar- 
dianship Act XXXII of 1956 after the 
commencement of the Act, no person 
shall be entitled to dispose of or deal 
with the property of a Hindu minor 
merely on the ground of his or her be- 
ing a de facto guardian of a minor, In 
view of Seno 6 of e Agh, the mai 
nal grandfather cannot be a 
guardian especially while the mother 
is living, In the instant case, as Tha- 


a i 


sMmurthy v. ; 


-natural guardian. The same view was 


taken in Rajlakshmi v, Ramachandran 


‘(AIR 1967 Madras 113) and D. Gurus 


Raghu Podhan, (AIR 1967 
Orissa 68), Even with regard to the 
share of Simhachalam. it is seen thaf 
there is no express authorisation in writ- 
ing to execute a sale deed on behalf of 
Simhachalam and present the same for 
registration. Having regard to Sections 
32 and 33 of the Indian Registration Act; 
no person -who is not expressly autho- 
rised in writing to sell the immoveable 
property, can validly execute a docu- 
ment and present the same for registra- 
tion so as to bind the true owner. There 
fs no evidence of such express authori- 
sation in writing. Therefore the share 
of Simhachalam also could not have 
been alienated under Ex, A-23. A sale 
which is not valid in law. cannot be- 
come valid by subsequent ratification. 
What is irregular may be ratified but 
not what is void and illegal. Hence 
neither under Ex. A-2 nor under Ex. 
A-23 read with Ex. A-25 any title pass- 
ed to the plaintiff-respondent in respect 
of the half share of the properties be- 
longing to Simhachelam and her minor 
son, Konda. Only the half share of 
Nookaraju passed on to the purchaser 
under Ex. A-23. Thus, I find that the 
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plaintiff had acquired valid title only to 
an undivided half share in the entire 
plaint schedule property. 


Jt is argued by Mr, Raghava Rao, 
learned counsel for the appellant. that 
since the plaintiff had no right to the 
other half share belonging +o Simhacha- 
lam and Konda. he is not entitled to 
maintain a suit for recovery of posses- 
sion. The suit was initially filed for 
declaration of title and injunction and as 
the plaintiff was dispossessed by the de- 
fendant subsequent to the institution of 
the suit, it was converted with the leave 
of the Court into a suit for recovery of 
possession by way of amendment. So 
Jong as the plaintiff is entitled to a half 
share in the entire plaint schedule pro- 
perty. he is entitled to maintain a suit for 
recovery of possession in respect of the 
entire land as against the trespasser. 
Having regard to the finding arrived af 
by the lower appellate Court, with which 
T_ agree, none of the defendants have 
right to remain in possession of the pro~ 
perty; they were in fact not in the pos-= 
session until they illegally dispossessed 
ae plaintiff. This previous possession 

£ the plaintiff is sufficient to entitle him 
he maintain the suit for recovery of pos- 
session against the defendants who have 
no right to remain in possession there- 
of It was, however, argued that the 
plaintiff having purchased an undivided 
half share, his remedy is only to file a 
suit for partition and separate _ posses- 
sion, Reliance for this proposition was 
placed on a decision of the Madras High 


urt in Peramanayakam v. Sivaraman, . 


(AIR 1952 Mad 419), That was a case 
of an alienation from one of the copar- 
eeners and it was held that such an ali- 
enee cannot be treated as a co-owner, 
But in the instant case, on the death of 
Simhachelam’s husband, the property 


devolved on- Rajulu, Simhachelam and 


his minor son, Konda in definite shares,. 


Rajulu being entitled to a half share and 
Simhachelam and her son being entitled 
to the other half. There was no copar~ 
cenery existing on the death of Simha- 
chalem’s husband and the share of Rajulu 
wag not liable to increase or decrease. 
The heirs of Rajulu were not copar~ 
ceners but only co-owners of their res< 
pective shares. Reliance was placed by 
pa ae ed counsel on a_ decision of a: 

Bench of Madras High Court in 
(AR 1952 Mad 419) which lays down 


“A coparcener of a 
family governed by Mitakshara obtain- 
ing In the State of Madras is entitled to 
alienate his undivided share either in 
the whole of the property or in a cer- 
tain specific item of the property or even 
the whole of a specific item. In all such 
gases the only right which the alienee 
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acquires is to stand in the shoes of his 
vendor and to work out his rights by a 
suit for partition and in such a suit, if 
without prejudice to the rights of the 
other members of the family. it is pos- 
sible to have the share alienated allotted 
to the alienor, it may be allotted to the 
alienee in the right of the alienor. The 
alienee has to bear the proportionate 
share of the common burden of the 
family proportionate to the value of the 
share alienated to him.” 
That decision will not apply to the facts 
of the present case, Even in the first 
instance. there was no partition among 
the coparceners. Nookaraju. Rajulu. 
Simhachelam and Konda. The alience 
under Ex, A-23, which alienation was 
valid as already held above to the ex- 
tent of Nookaruju’s share. could have 
maintained the suit for recovery of pos- 
session of the entire property as against 
a trespasser, The mere fact that the 
alienation is not valid to the extent of 
share does not take away this right 
of the purchaser, He can very well 
maintain the suit for recovery of posses- 
sion of the entire property as against 
every person other than the true owner. 
That apart the suit is also maintainable 
having regard to prior possession 
over the entire property. 

11. For these reasons. J reject 
the contention of the learned counsel for 
the appellants that the plaintiff has to 
file a suit for partition and separate pos- 
session of Nookaraju’s share alienated to 
him under Ex, A-23. In this view of the! 
matter, this second appeal fails and is 
accordingly dismissed with costs, No 


leave, 
Appeal dismissed. 
=] T 
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(¥ 60 C 57) 
RAMACHANDRA RAO, J. 
Sripathi Rajyalakshmi and another, 
Petitioners v, Sripati Seetamahalakshmi. 
Respondent. 

Civil Revn, Petn. No. ‘809 of 1972, 
ne 15-6-1972. to revise order of ist 

Addl, J.. City Civil Court, Hyderabad. 
D/~ 21-3-1972, . 


Index Note :— (A) Civil P. €. (1908), 
Section 115, Clause (b) — ‘Failure to 
exercise jurisdiction? — Occurs inm er- 
roneously rejecting bona fide application 
under Order 19, Rule 2, Civil P. C.) for 
om oning deponent for cross-examina- 

on. 


Brief Note:— (Aj Thus where an 
otherwise bona fide application made 
for summoning the plaintiff for cross- 
examination on allegations made în his 
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counter-affidavit was rejected by trial 
Court on the ground that no rejoinder, 
controverting allegations in the said 
counter-affidavit, was filed by defen- 
dants it was held that Court ought to 
have allowed the application by exercis- 
ing its jurisdiction under Order 19, 
Rule 2, Civil P, C. Case law discussed. 

(Paras 7 & 10) 


Further Held: Absence of rejoinder 
in the instant case could not be a ground 
for refusing to summon the plaintiff as 
there was no legal provision enabling 
the rejoinder to be filed to counter-affi- 
davits in interlocutory proceedings to 
which Section 141, Civil P. C, does not 
apply. 1955 Andh WR 880. Followed; 
AIR 1966 AIL 156, Distinguished. 

(Paras 11 and 12) 


Cases Referred: Chronological Paras 
AIR 1966 All 156 = 1965 All LJ 

945, Bux Singh v, Joint Direc- 

tor Consolidation 13 
1955 Andh WR 880, Ramanna v. 

Nagabhushanam al 


ATR 1945 Bom 60 = 46 Bom LR 
711, Vinayak Pandurangarao vV. 
Sheshadasacharya Ramacharya 9 
AIR 1939 Mad 927 =1939-2 Mad 
LJ 399, Gooru Narayana v. 
Lakshmayya 7 


T, Ramachandra Rao. for Petitioners; 
A. Brahmanandam. for Respondent, 


ORDER :— This is a petition to Te- 
vise an order of the learned First Addi- 
tional Judge. City Civil Court, Hydera~ 
bad dismissing an application filed by 
the petitioners herein for summoning the 
respondent for cross-examining her with 
regard fo the averments made by her 
in the counter affidavit filed in I. A, No. 
204 of 1972 in O. S. No. 493 of 1970. 


2. The relevant facts are as fol- 
lows: The respondent filed the suit 
O. S. No. 493 of 1970 for partition and 
recovery of a share in the suit proper- 
ties. It appears that the suit was called 
on 11-2-1972 and the petitioners-defen- 
dants 1 and 2 were set ex parte and the 
suit was posted to 15-2-1972 for respon- 
dent-plaintiff's evidence. The counsel 
for the petitioners filed an application. 
I. A. No. 174 of 1972 supported by an 
affidavit for setting aside the ex parte 
order, The reasons set out in the affi- 
davit were that the counsel was held up 
in the High Court, that by the time he 
could attend the City Civil Court. the 
case was called and the petitioners were 
set ex parte. that his absence was not 
due to any wilful negligence or default, 
and that there was sufficient cause for 
his not being able to be present when 
the suit was called, This application 
‘was opposed by the respondent by filing 
a counter affidavit traversing the allega- 
tions made in the affidavit, In the last 
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paragraph of the counter affidavit, it 
was stated by the respondent as follows: 

_ “Under the above circumstances, thi 
plaintiff submits that the ex parte order 
passed against the defendants Nos, 1 and 
2 on 11-2-1972 may be set aside, not be- 
cause there are valid grounds for doing 
so but because of affording an opportu= 
nity to the minor defendant to effective- 
ly prosecute these proceedings.” 

3. This application. I. A, No, 174 
of 1972 was allowed and the order dated 
11-2-1972 setting the petitioners ex parte 
was set aside, subject however to the 
condition that the petitioners should pay 
costs. : 

4, The petitioners then filed I, A. 
No, 204 of 1972 for reviewing the order 
awarding costs in I. A. No, 174 of 1972. 
This petition was filed by the counsel 
for the petitioners as a verified petition. 
In this petition it was stated that there 
were no grounds for awarding costs. A 
counter affidavit was filed by the res- 
pondent opposing the said petition for 
review. In this counter affidavit several! 
averments were made stating that the 
counsel for the petitioners were delaying 
the proceedings by adopting dilatory 
tactics, that they were also grossly negli- 
gent in absenting themselves when the 
suit was called and that the petition was 
liable to be dismissed with costs to be 
paid by the counsel of the petitioners, At 
that stage the counsel for the petitioners 
filed a verified petition, I. A, No. 276 of 
1972 under Order 19, Rule 2, Civil P, C. 
read with Rule 46 of Civil Rules of Prac- 
tice for summoning the respondent for 
cross-examining her with regard to the 
averments made in her counter affidavit 
in I A, No, 204 of 1972. This was ope 
posed by the respondent by filing a coun= 
ter affidavit. The lower Court dismissed 
the application holding that as there was 
no rejoinder affidavit filed by the res- 
pondent in I, A. No. 204 of 1972 denying 
the allegations made in the said counter, 
it was not necessary to summon the res- 
pondent for cross-examination. It is this 


order that is now challenged in this revi- 


sion petition, 

5. It is contended by Sri T. Rama- 
chandra Rao. the learned counsel appear- 
ing for the petitioners, that the lower 
Court erred in refusing to summon the 
respondent. for cross-examination and that 
the view taken by the lower Court that 
because no rejoinder was filed to the 
counter affidavit, there was no necessity 
to summon the respondent for cross< 
examination is erroneous, He also sub- 


‘mits that under Order 19. Rule 2, Civil 


P. C. it is incumbent upon the Court to 
summon the deponent of the affidavit 
when the party desires to cross-examine 
the deponent. 

6. Sri Brahmanendam, the learned 
counsel appearing for the respondent 


a 
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stitution could not be made. The aggri- 
eved petitioner brought C. M. A, No, 156/ 
72 to this Court. But a petition was filed 
on his behalf in C. M,.P. No, 4928 of 
1972 seeking conversion of the Civil Mis~ 
cellaneous Appeal into a Revision Peti- 
tion under Section 22 of the Act. The 
same was granted by me and consequent- 
ly the matter is now before me in the 
form of a Revision Petition. 


4, It ig common ground that the 
landlord was not a party to the agree- 
ment between the petitioner and the 1st 
respondent for transfer of the tenancy. 
It is also common case that according to 
the tenancy agreement.. the tenant could 
not sub-let the premises. It is, there- 
fore, manifest that the transfer of ten- 
ancy did not bind the landlord. Sri Y. G. 
Krishnamurty appearing for the petitioner 
is unable to place before me any provi- 
sion in the Act or in the Rules made 
thereunder. which enables a tenant to 
unilaterally transfer the tenancy in favour 
of third person. 


5. Indeed he cannot do so because 
without the consent of the landlord a 
tenant cannot induct or impose another 
tenant in his place and foist him on the 
landlord. The provisions of the Act make 
this position quite clear. Section 2 (ix) 
of the Act defines ‘tenant? as any per~ 
son by whom or on whose account rent 
is payable for a building and includes 
the surviving spouse, or any son or 
daughter, of a deceased tenant who had 
been living with the tenant in the build- 
ing as a member of the tenant’s family. 
upto the death of the tenant and a per- 
son continuing in possession after the 
termination of the tenancy in his favour, 
but does not include a person placed in 
occupation of a building, by its tenant or 
a person to whom the collection of 
rents or fees in a public market, cart- 
stand or slaughter house or of rents for 
shops has been farmed out or leased by 
a local authority, It is thus manifest 
that it is only a person who has been 
agreed to by the landlord that can be 
called a tenant or when he dies, his 
surviving members of the family or a 
tenant who is holding over after the 
termination of the tenancy. The defini- 
tion goes farther and declares that a 
person brought into occupation of the 
premises by its tenant is not a tenant. 
In other words even if there is an agree- 
ment between the tenant and the third 
person about the transfer of tenancy 
without the consent or agreement of the 
landlord, the third person will not be~ 
come a tenant within the meaning of the 
Act even though he has been in occupa~ 
tion pursuant to his agreement with the 
tenant, 


6. A reference to Section 10 (2) 
of the Act would also make the position 
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clear. Section 10 provides the manner 
in which tenants can be evicted. Sub- 


section (2) thereof enumerates grounds on 
which eviction can be sought, Clause’ (ii). 
of sub-section (2) provides that if a 
tenant has, without the written consent 
of the landlord, transferred his right 
under the lease or sub-let the entire 
building or .any portion thereof if the 
lease does not confer on him any right 
to do so, it would be a ground for his 
eviction, It is common ground. as I 
have stated. that the lease does not con- 
fer any right on the tenant to sub-let 
and also that there is no consent of the 
landlord for the transfer, Then the 
transfer of tenancy will be a ground for 
eviction, Learned counsel argues that 
such a transfer may be a ground for 
eviction, but is not forbidden by the Act. 
But such an argument is a futile one be- 
cause such transfers are discountenanced 
by the Act. If a transfer of tenancv is 
made out, a tenant is liable to be’ evicted 
and as per the provisions of S, 23 of the 
Act any order of eviction against a tenant 
passed under the Act shall bind all sub= 
tenants whether they were parties to the 
eviction proceedings or not. 


7. Tt is thus seen that there is nof 
only no provision in the Act enabling 
such a transfer, but also that such trans- 
fer discountenanced, Further. the 
definition of tenant declares that trans« 
feree will not bea tenant, In other words, 
a transferee, under the circumstances, 
has no legal status within the framework 
of the Act. It is, therefore, difficult to 
hold that he could conduct a proceeding 
after bringing himself on record as an 
appellant or a petitioner. Nevertheless 
learned counsel for the petitioner refers 
me to Section 108 (J) of the Transfer of 
Property Act. which enables lessee to 
transfer, by way of mortgage or sub- 
lease, his leasehold right in the property 
and contends that by virtue of this pro- 
vision, the Ist respondent was entitled 
to transfer his leasehold right. But this 
argument forgets that the Act is a spe- 
cial enactment dealing with regulation of 
leasing of buildings of unreasonable evic- 
tion of tenants thereof and has received 
the assent of the President, Therefore in 
the matter of relations between landlord 
and his tenant in regard to buildings, 
which come within the scope of the Act, 
the provisions of the Act should prevail. 
As I have pointed out. there is no right 
under the Act in the tenant to transfer 
his leasehold right without the consent of 
the landlord. - 


- & Even so. if Is argued that 
Order XXII. Rule 10, Civil P. C. enables 
any person, in whose favour an’ assim- 
ment, creation or devolution of any in- 
terest takes place during the pendency 
of a suit to continue the suit and so, 
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the petitioner by virtue of this provision 
of the Code of Civil Procedure can con- 
tinue the appeal. He relies on a bench 
decision of this Court in Hari Kishan 
Singh v., B. Narayan, ( (1971) 1 Andh LT 
29) wherein it is laid down that: 


“the provisions of the Civil P, C. 
would as far as possible be applied to the 
proceedings under the Rent Control Ac 
in cases where no adequate provision is 
made in the Act, or the Rules and pro- 
vided that the provisions sought to be 
applied are not inconsistent with any ex~ 
press provision of the Act or with the 
scheme and purpose of the enactment.” 
Since there is no adequate provision in 
the Act for bringing such transferees of 
tenancy on record, it is argued, O, XXII, 
R. 10. Civil P. C.. should be applied to 
the circumstances of the case, 


On the other hand, Sri Kondapi rely- 
ing on Menta Subbaramayya v. Batchu 
Narasimha Swamy, (1972) 1 An WR 105 
= (AIR 1972 Andh Pra 186) and Chekoti 
Lingayya v. Ravipati Lakshminarasimma, 
(1962-1 An WR 294), maintains that the 
provisions of the Civil P, C.. do not ap- 
ply to proceedings under the Act. In the 
former case my learned brother Srira- 
mulu, J, sitting single. held that the Rent 
Controller is not a Court and hence the 
proceedings instituted before him for 
eviction are not suits and consequently 
Order XXII, Rule 10. Civil P, C.. was not 
applicable to the proceedings. In the 
letter case Narasimham, J.. (as he then 
was) held that the Civil P. C.. is not made 
applicable to the proceedings before the 
Rent Controller. However. Sri Krishna~ 
murty maintains that the decision in Hart 
Kishan Singh v. B, Narayan. ( (1971) 1 
Andh LT 29) being a decision of a Divi- 
sion Bench should be followed. But even 
in that decision Kuppuswami, J., speak~ 
ing for the Court observed :— 


“We are inclined to agree with the 
view that the provisions of the Civil 
P. C.. would as far as possible be applied 
to the proceedings under the Rent Control 
Act in cases where no adequate provi- 
sion is made in the Act, or the Rules and 
provided that the provisions sought to be 
applied are not inconsistent with any ex- 
press provision of the Act or with the 
scheme and purpose of the enactment.” 


While laying down this rule. the 
Jearned Judges held that Order XVIII, 


Rule 15 of the Civil P. C.. cannot be ap- - 


plied to the proceedings before a Rent 
Controller. Likewise. in the present case, 
I find that the continuation of an appeal 
by a transferee of the tenancy in the 
place of the Original tenant is wholly in- 
consistent with the definition of ‘tenant’ 
contained in the Act and also with the 
provisions of Section 10 (2) (ii). Thus 

find that even applying the rule laid 


Malakayya v. Avati Buchamma 


A.LR. 


down by the Division Bench in the afore- 
said case, it cannot be said that O, XXII, 
Rule 10. Civil P. C.. can be availed of. 

9, In view of the above discussion, 
the conclusion is that a transferor of 
tenancy cannot continue the appeal. It 
follows that the lower Court is right in 
dismissing the petition, The present re- 
Vision petition is without, any merits and 
it is accordingly dismissed with costs of 
the contesting 2nd respondent. 


Revision dismissed. 
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(V 60 C 59) 
GOPALRAO EKBOTE, C. J. AND 
SRIRAMULU. J. 

Malakayya and another, Appellants 
v. Avati Buchamma, Respondent. 

L. P. Appeal No, 146 of 1971. Dj- 
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SRIRAMULU, J.:— This Letters 
Patent Appeal is directed against the 
judgment and decree of our learned 
Brother. Chinnappa Reddy. J. given in 
A. S. No. 11 of 1967. whereby the learn- 
ed Judge dismissed the defendants appeal 
with costs. 


2. The material facts leading to 
this Letters Patent Appeal may briefly be 
stated. One Avati Bhoomaiah and the 
respondent in this Letters Patent Appeal, 
respectively claiming to be the adopted 
son and the widow of one Avati Abbu, 
filed O. S. No. 77 of 1962 in the Court of 
the Subordinate Judge Nizamabad. for a 
declaration of their title to and for a per- 
manent injunction restraining the de- 
fendants from interfering with their pos- 
session and enjoyment of the properties 
left by Avati Abbu. The defendants 
mainly resisted the suit on the ground 
that neither Bhoomaiah was the adopted 
son, nor the respondent herein the widow 
of Avati Abbu. They further stated that 
they were in possession and enjoyment 
of the suit properties as the nearest heirs 
of the deceased, Avati Abbu. 


3.. The trial Court framed six 
issues and. after considering the evidence 
adduced by the parties in support of their 
respective versions, found that Avati 
Bhoomaiah was not the adopted son but 
the respondent herein was the widow of 
Avati Abbu and accordingly. dismissed 
the suit filed by Bhoomaiah but decreed 
the suit so far as it related to the res- 
pondent herein. Bhoomaiah. whose claim 
of being the adopted son of Avati Abbu 
was negatived and his suit dismissed by 
the trial Court, did not choose to prefer 
an appeal, The defendants however, 
preferred a first appeal, A. S. No. 11 of 
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1967, against the trial Courts judgment 
and decree in favour of the respondent 
herein. The first appeal came up for 
hearing before our learned Brother, 
Chinnappa Reddy. J. 


4. Before our learned brother two 
contentions were raised by the appellants. 
The first was that the essential requisites 
of a valid custom were not established, 
and the second was that the marriage of 
the respondent herein with Avati Abbu 
yar not proved by any satisfactory evi- 

ence, 


_ 5 It was also contended that the 
trial Court did not consider the evidence 
on record and, therefore. its judgment 
was very’ unsatisfactory. Our learned 
brother accepted the above contention 
but. instead of sending back the file to 
the trial Court for a consideration of the 
entire evidence on record. himself went 
through the evidence with the assistance 
of the advocates appearing for the par- 
ties and then agreed with the finding of 
the trial Court that the respondent here- 
in had satisfactorily established that she 
was legally and validly married to Abbu. 
In view of his finding. the learned Judge 
dismissed the defendant’s appeal with 
costs. Hence this Letters Patent Appeal 
by the defendants, 


6. The learned Judge rightly ad- 
dressed himself to the question as to 
whether the 2nd plaintiff in the suit (res- 
pondent in this Letters Patent Appeal) 
succeeded in establishing the existence of 
“Udiki” form of marriage. 


7. In his book on “Castes and Tri- 
bes of the H. E, H, the Nizam’s Domi- 
nion”, the reputed Research Scholar 
Nawab Sirajul Hussain. regarding the 
custom of widow marriage amongst 
Munnor Kapu’ stated that:— 

“A widow may marry again but not, 
her late husband’s brother. The ritual in 
use at the marriage of a widow is simple 
and consists in presenting the widow with 
a.new saree glass bangles and two rings 
and tying the Thali round her neck 
divorced women are allowed: to 
marry again and the ceremony is the 
same as that of a widow's marriage.” 


_ & The Nawab Saheb, however. 
did not mention in his book the name of 
the form of marriage a widow or 4 
divorcee in the Munnoor Kapu community 
may have, 


9. In the plaint, the 2nd plaintiff 
did not mention that she was married to 
Avatı Abbu in ‘Udiki’ form. She merely 
stated, that she was the legally wedded 
wife of Abbu. Defendants in their written 
statement merely denied that the 2nd 
plaintiff was the legally wedded wife 
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of Abbu. Since the 2nd plaintiff her- 
self did not state in her plaint that 
she was married to Abbu in ‘Udik? form 
of marriage, naturally the defendants had 
no occasion to say either about the exis- 
tence or non-existence of Udiki form of 
marriage amongst their community. or 
whether the 2nd plaintiff had performed 
all the necessary ceremonies of a valid 
‘Udik? marriage. Even without a plead- 
ing or an issue in that behalf. the plain~ 
tiffs witness spoke to the fact that the 
2nd plaintiff was married to Abbu in 
the Udiki form which consisted of pre- 
sentation of new clothes to the bride by 
the Bridegroom, feeding of the guests 
and taking of the bride by the bride- 
groom. After referring to the above pas- 
sage in ‘Castes and Tribes in the H. E. H. 
the Nizam’s Dominion’ by Nawab Sirajul 
Hassan. the learned Judge stated that he 
had himself come across the expression 
‘Udiki' form ofthe marriagein several 
cases from the western districts of Telan- 
` gang region and the Rayalaseema districts, 
where parties belonging to castes other 
than Brahmin, Vysya and  Khatriya, 
claimed to have been, married in Udiki 
form, whenever the bride happened to be 
a widow or a divorcee. Sometimes, it is 
also described as “Cheerakattu” Marriage. 


10. The contention of the learned 
Counsel, Miss. V. Lakshmi Devi for the 
appellant was that the finding of the 
learned Judge as to the existence of the 
custom of Udiki marriage amongst 
Munnoor Kapu was based on the per- 
sonal knowledge of the Judge and that, 
evidence on that question was only ap- 
preciated by him on the assumption that 
such a form of marriage existed in their 
community, If the learned Judge had not 
been influenced by his personal know- 
ledge the existence of such a form of 
marriage for the remarriage of a widow 
or a divorcee belonging to the Munnoor 
Kapu caste, his finding would have been 
different. 


11. It appears to us that there is 
good deal of force in this argument. 
After considering the evidence of P. Ws. 
1. 3 and 6 and D. Ws. 1. 7 and 8. and 
Thurston’s volumes on the ‘Castes and 
Tribes of South India’ our learned brother 
observed that: 


of the non-regenerate 
more particularly of the Telangana _Re- 
gion. are not those prescribed by Hindu 
Law texts but rather those prescribed by 
custom. It is well known that custom 
can override any text of Smriti Law and 
such custom which is in derogation of 
ordinary law must be proved to be anci- 
ent, certain and reasonable before it can 
receive judicial recognition.’ 
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After having said all that. the learned 
Judge proceeded to say that: 


_ “the rigour of the rule that a custom 
which modified ordinary law must be 
strictly proved is lost. if we remember, 
what I was at great pains to point out 
earlier, that in the Telangana area and 
amongst the people of the regenerate 
Telugu castes, performance of rites by 
local customs and not the performance 


of the rites sanctioned by the Smrithi © 


appeared to be the ordinary law.” 
The learned Judge further observed that; 


“We are not here concerned with any 
custom as such but with the adjuncts of 
a custom. I will make myself clear. We 
are not concerned with the custom of 
marriage itself because marriage as an 
institution was recognised ages ago. we 
are not concerned with the custom of 
marriage of widows because such custom 
undoubtedly and undisputedly exists and, 
at any rate. from 1859 onwards statute, 
permitted such marriages; we are merely 
concerned with the ceremonies attended 
on the marriage of a widow. What we 
have to enquire is not whether the 
custom of marriage of a widow is esta- 
blished. but what are the ceremonies to 
be performed at the time of such a mar- 
riage. Since marriages of maids and 
widows amongst the non-regenerate clas- 
ses are made not by performing cere- 
monies prescribed by Smriti texts but 
by performing ceremonies prescribed by 
custom, the enquiry should be what are 
the ceremonies to be performed and not 
whether these ceremonies have been 
proved to be ancient continuous, etc, Evi- 
dence of caste people that marriages are 
celebrated in such and such fashion may 
well suffice. Proof of few instances may 
quite satisfy. As already pointed out by 
me, the evidence of P. Ws. 3 and 6 and 
D .Ws. and 8 establishes that the 
widows of the Munnoor Kapu caste are 
married in the Udiki form by the per“ 
formance of a few simple ceremonies 
viz.. the giving of new clothes to the 
bride, the feeding of guests and the tak- 
ing of the bride by the bridegroom.” 


12. Before we comment on the 
observations of the learned Judge. we 
would like to refer to a few decided 
cases, 


13. In Deivanai Achi v. Chidamba- 
ram Chettiar AIR 1954 Mad 657. Satya- 
narayana Rao. J. speaking for the Court, 
in an exhaustive and elaborate judgment, 
held that: 

S Sisacdedses The assumption that the 
Hindu Law texts apply only to a virgin 
Kanya ‘virgo intacta’ is not correct. The 
rule that nuptial texts should be confin- 
ed to virgins was not an imperative rule 
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of law but only a moral precept. for re- 
marriage of widows and marriage of those 
who were not virgins at the time of mar- 
riage, such as those who had already a 
son or who were pregnant at the time 
of marriage. was expressly permitted, 
though disapproved. and no other form 
of marriage is provided for non virgins. 


Section 6 of the Hindu widows’ re- 
marriage Act. 1856 which is enacted to 
obviate any doubt in this respect. is per- 
missive in that it recognises the validity 
of applying the ceremonies and engage- 
ments applicable to unmarried woman 
under Hindu Law also to the remarriage 
of widows. What is more, words, that 
is Mantras. may also be repeated and it 
is not open to anybody to question the 
appropriateness of the applicability of the 


forms and procedure and the Mantras in: 


the case of remarriage of widows. The 
fact that a particular rite of marriage 
was not prescribed by the statute is of 
mo consequence, If the parties are gov- 
erned by Hindu Law. in order to bring 
about a valid marriage even in the case 
of a widow, they must either observe the 
formalities and the ceremonies requisite 
for a valid marriage under Hindu Law, 
or at any rate such a form as caste. 
sub caste or family govern their mar- 
giages in order to bring about and esta- 
blish a valid marriage. If they do not 
choose, however, to conform to any of 
the forms recognised or permitted by 
Hindu law, it is open to them to have re- 
course to the statute, for example. Special 
Marriage Act, 1872 and get the marriage 
registered ...ccecscseesse” 


Regarding the custom, the learned Judge 
observed that :— 


“The form of marriage prescribed by 
the ‘Sutras’ is subject to modification by 
custom or usage. If the community to 
which the parties belong has modified by 
long established usage the ceremonies pre~ 
scribed by the Shastras and has adopted 
mew forms and new conventions, they 
must be recognised by the Courts. But 
the essential requisite for recognition of 
such custom is that it must be sufficiently 
ancient and definite. and the members of 
the caste or sub caste or family must re- 
cognise it as obligatory. It should not 
be left to the will of the caste or sub 
caste to alter it at their will and plea- 
sure, for the essence of custom or usage 
is that it is an ancient one recognised and 
adopted by the caste and has certainty 
about it.” 


Regarding the transcendency of the 
custom modifying the Hindu Law, the 
learned Judge observed that:— 


*As custom is “Transcendent Law” 
according to the sages. it is open to esta- 
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blish a custom modifying the ordinary 
Hindu Law, i.e. a custom having the 
force of law. The essentials of a valid 
custom, whether it is a caste custom or 
a sub caste custom or custom of a parti- 
cular locality or of a family. are that it 
must be ancient, certain and reasonable 
and it cannot be enlarged beyond the 
usage by parity of reason since it is the 
usage that makes the law and not the 
reason of the thing (AIR 1953 SC 201 
relied upon).” 


14. In Chinna Gowd v. Sayamma. 
(1970) 1 AP LJ (Short notes) P. 22 to the 
judgment of which both of us were par- 
ties. we have held that: 


Te A custom, in order to acquire 
the force of law, should be ancient, cer- 
tain and reasonable, such a custom must 
be provided by clear and unambiguous 
evidence and the Courts must be satisfied 
that such a custom has been in existence 
from antiquity and has been continuous- 
ly followed from ancient times. It would 
not be satisfactory proof of custom if 
only a few instances of a comparatively 
recent date are proved by the party.” 


15. In Kochan Kani Kunjuraman 
Kani v. Mathevan Kani Sankaran Kani.. 
(1971) 1 SCWR 732 = (AIR 1971 SC 1398) 
His Lordship Hegde, J.. speaking for the 
Supreme Court. laid down that:— 


“It is well established that in the 
matter of custom a party has to plead 
in specific terms as to what is the custom 
that he is relying on and he must prove 
the custom pleaded by him. He cannot 
be permitted to prove a custom not plead- 
ed by him. The Judicial Committee ob- 
served in Abdul Hussain Khan v. Bibi 
Sona Dero, (45 Ind App 10) = (AIR 1917 PC 
181). “It is therefore incumbent upon 
the plaintiff to allege and prove the 
custom on which he relies.’ That was 
also the view taken in Thakur Gokal- 
chand v. Parvin Kumari, (1952) SCR 825 
= (AIR 1952 SC 2381). The reason for 
this rule is obvious. Anybody who puts 
forward a custom must prove by satis- 
factory evidence the existence of the 
custom pleaded, its continuity and the 
consistency with which it was observed. 
A party against whom a custom is plead- 
ed must have notice as to what case he 
has to meet sesser. a 


16. From .the aforesaid decided 
cases, it follows that the ceremonies and 
engagements applicable to the marriage 
of a maiden or a virgo intacta under the 
Shastraic Hindu Law are applicable to 
the remarriage of a widow or a divorcee. 
Therefore, the remarriage of a widow can 
be performed according to strict Shas- 
traic Hindu Law ceremonies which are 
necessary for a valid marriage accord- 
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ing to Shastric Hindu Law are: the 
giving of the bride in the midst of festi- 
vities to the bridegroom (Kanyadhana, 
Sampradhana): the dextrarum junctio 
(Panigrahana) the Vedic Mantras accom- 
panying these ceremonies (Paningrahana- 
ikamantra) the sacrifice into the fire and 
three courses round the nuptial fire. the 
seven steps together of the young couple 
(saptapadi) and then taking the bride 
home (vivaha), after which the ceremony 
is named. 


17. The form of marriage pre- 
scribed by ‘Grihyasutras’ is subject to 
modification by custom or usage. If the 
community to which the parties belong, 
has modified, by long established usage, 
the ceremonies prescribed by Shasiras 
for a marriage and has adopted new 
forms and new conventions. they must 
be recognised by the courts, But the 
essential requisite for a custom or a 
usage is that it must be ancient. definite 
and reasonable, and such a custom or 
usage must be proved in accordance with 
law. i.e.. it must be pleaded and then 
roved by evidence. If a custom is prov- 
ed according to law, then it is “transcen~ 
dent law” and overrides the ordinary 
Hindu Law. 

18. Thus, it is obvious that the 
marriage of a widow or of a divorcee 
cannot only take place in accordance 
with the strict Shastraic ceremonies that 
are necessary for a valid marriage of a 
Hindu Maiden, but also according to the 
‘modified form of those ceremonies which 
are recognised by the community as 
ancient and definite usages. However, 
one thing is clear that. whether it is the 
marriage of a maiden or of a widow. or 
of a divorcee, all the formalities and 
ceremonies requisite for a valid marri- 
age under the strict Hindu Law. or under 
their modified form must be observed. 


19. When the 2nd plaintiff stated 
in the plaint that she was the legally 
wedded wife of Abbu, she did not sav 
in the plaint in which form of marriage 
she was married to Abbu, Whether ac- 
cording to the strict Shastrie Hindu 
Law. or in accordance with any of its 
modified form. If her marriage was per- 
formed in accordance with any modified 
form, it must be pleaded and proved as 
a custom. All the ceremonies. either ac- 
cording to the original shastras or in ac- 
cordance with their modified form, which 
have gained the status of a valid and 
binding custom, must be proved to have 
been performed. Neither any authority 
nor Mr. Thurston in his book on “Castes 
and Tribes of South India” spoke of 
Udiki form of marriage. 


20. Even Nawab Sirajul Hassan in 
his book, on ‘Castes and Tribes of H. E. H. 
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the Nizam’s Dominion’ has stated about 
the prevalence of a custom of remarriage 
of widow or divorcees in the Munnoor 
Kapu community but the ceremonies that 
are attendant upon such a marriage, ac- 
cording to him. are (i) presentation of a 
new saree to the bride and (ii) presenta- 
tion of glass bangles and toe rings and the 
tying of a Thali round her neck. 


21. Any marriage under Hindu 
Law will consist of two aspects. One is 
religious and the other is secular, The 
presentation of new saree may be secular, 
but the presentation of glass bangles and 
the toe rings and the tying of the Thali 
round the neck of a widow or a divorcee, 
may be called religious aspect because 
those three ceremonies are the essential 
adjuncts of the status of wifehood as 
against widowhood or unmarried (whe-~ 
ther before marriage or after divorce) 
status. None of the witnesses who spoke 
in proof of the marriage of the 2nd plain- 
tiff, did speak of the religious aspects of 
the ceremonies attended on the marriage 
of the 2nd plaintiff. i.e., presentation of 
glass bangles and toe rings and tying of 
the Thali. 


_ 22, All this had happened because 
neither the custom of Udiki was pleaded 
in the plaint by the 2nd plaintiff. nor 
about the valid requisites and essential 
ceremonies of such an Udiki form of mar- 
triage. If the 2nd plaintiff in the plaint 
had mentioned about the existence of a 
custom of Udiki marriage for widows 
amongst Munnoor Kapu community and 
its essential requisite ceremonies, then 
certainly, the defendants would have 
known what case they had to meet and 
what evidence they had to lead against 
the existence of a custom of Udiki mar- 
riage. or regarding the essential cere- 
monies of such Udiki marriage. It is now 
well established that. in the absence of 
a pleading no amount of evidence can 
be looked into. 


23. The true scope of the rule 
that no amount of evidence can be looked 
into upon a plea which has never been 
put forward. which was pronounced by 
the Privy Council in Siddik Mahomed 
Shah v. Mt. Saran. AIR 1930 PC 57 (1) 
was explained by Venkatarma Avyar. J, 
in Nagubai Ammal v. B, Shama Rao. AIR 
1956 SC 593. This is what His Lord- 
ship, Venkatarama Ayvar. J. had said in 
that case: ` 


tThe true scope of this rule is that 
evidence let in on issues on which the 
parties actually went to trial should not 
be made the foundation for decision of 
another and different issue. which was 
not present to the minds of the parties 
and on which they had no opportunity of 
addueing evidence. But thai rule has no 
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application to a case where parties go to 
trial with knowledge that a particular 
question is in issue. though no_ specific 
issue has been framed thereon, and adduce 
evidence relating thereto.” 


24. In the instant case. the 2nd 
plaintiff had not pleaded that she ‘had 
been married to Abbu in the Udiki form 
of marriage and that all the requisite 
ceremonies essential for the performance 
of marriage in the Udiki form, had been 
performed. In the absence of such plead- 
ing, we are unable to agee with the learn< 
ed Counsel for the respondent that the 
defendants went to trial, on the question 
of legality of the marriage. with full 
knowledge of the case they had to meet. 
Therefore. this is not a case where the 
parties, with full knowledge of the res- 
pective cases they had to meet, had gone 
to trial on the issue of the existence or 
otherwise of the custom of Udiki mar- 
riage and as to the requisite ceremonies 
of that Udiki marriage. A careful read- 
ing of the judgment of our learned bro- 
ther indicates that he had presumed the 
existence of an Udiki form of marriage 
amongst Munnoor Kapu community for 
the widows. No authority has been cited 
for presuming such a custom and for ab- 
solving the plaintiff from proving the 
necessary requisites of a valid custom so 
as to make it binding on the parties. 


25. There is also no justification, 
in our opinion, for making the observa- 
tion that “the rigour of the rule that a 
custom which modified ordinary law must 
be strictly proved. is lost if we remember 
what I was at great pains to point out 
earlier, that in the Telangana area and 
amongst the people of the regenerate 
Telugu castes, performance of rites by 
local customs and not the performance 
of the rites sanctioned by the Smriti ap- 
peared to be the ordinary law. There 
is no basis, in our opinion, for this ob- 
servation. en a custom has to be 
established, it must be established by 
clear and unambiguous evidence that it 
was in existence from antiquity and that 
it has been continuously followed from 
ancient times, 


26. As there was no pleading 
either with regard to the custom of 
Udiki. or in regard to the essential re- 
quirements of an Udiki marriage. or their 
admission or denial by the defendants in 
their written statement, the trial Court 
did not fname any issue. We are. there- 
fore, satisfied in this case that the par- 
ties did not go to trial with full know- 
ledge of the custom of Udiki or in regard 
to the valid requisites of such a custom. 


27. Tt is also now well established 
that evidence let in on issues on which 
the parties actually went to trial. should 
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not be made the foundation for decision 
of another and different issue which was 
mot present in the minds of the parties 
and on which they had no opportunity of 
adducing evideneé. (See AIR 1956 SC 
593). 


: 4 

28. Since no authority has been 
cited by our learned brother for relaxing 
the rigour of the rule that a Custom 
which modified ordinary law must be 
strictly proved. we are of the opinion 
that the abovesaid observation has been 
made on the basis of his personal know- 
ledge of the existence of that particular 
form of marriage amongst Munnoor Kapu 
community. 


_ _ 29. We accordingly. set aside the 
judgment of the trial Court and also of 
the first appellate Court and remit the 
case to the trial Court with a direction 
that it should take the case on its file 
once again. allow the 2nd plaintiff (res- 
pondent herein) to amend the plaint so 
as to base her case on the custom of 
Udiki marriage and also plead to its re- 
quisite formalities or ceremonies. The 
trial Court shall also afford reasonable 
opportunity for the defendants to amend 
their written statement suitably. The 
trial Court shall then frame appropriate 
issue or issues in that behalf and allow a 
reasonable opportunity to both the par- 
ties to adduce additional evidence in sup- 
port of their respective amended ver- 
sions of the pleadings. and consider the 
same and dispose of the case afresh ac- 
cording to law. 


30. Before finally disposing of the 
ease, the trial Court shall also consider 
whether the doctrine of factum valet 
will be applicable to a case of this tyne. 
if its finding is that certain formalities 
which are necessary for an Udiki marriage 
have not been performed by the 2nd 
plaintiff. in this connection, we wish to 
invite the attention of the trial Court to 
the observations of the Madras High 
Court in AIR 1954 Mad 657 that:— 


“The doctrine of factum valet enables 
to cure the violation of a directory pro- 
vision or a mere matter of form but does 
mot cure the violation of the fundamental 
principles or the essence of the transac- 
tion. If there are certain essential cere- 
monies. which are necessary for a mar- 
riage. the non observance of those cere- 
monies or religious rights cannot be over- 
looked by applying the doctrine of factum 
valet. The doctrine applies only where 
there is no initial want of authority or 
where . there is no positive interdiction. 
If. according to Manu’s text, certain es- 
sential rites are necessary for a valid 
marriage, unless ‘it is shown by custom 
that those cermonies have been modified, 
it is imperative upon the parties con- 
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cerned to observe the formalities laid 
down by law. Non observance of those 
rites cannot be cured by applying the 
doctrine of factum valet. There are 
very many ceremonies connected with 
the marriage, which are more or less non 
obligatory or directory. If those cere- 
monies are not performed at the mar- 
riage, the omission may be cured by the 
doctrine of factum valet.” 

31. In Shivalingaiah v. Chowd- 
amma, AIR 1956 Mys 17 a Division Bench 
of the Mysore High Court observed that: 


"The essence of the requirement for 
the validity of the second marriage or 
Kudike as it is called is not so much the 
existence of the document as the fact of 
the former husband renouncing the con- 
juga] rights over the woman and the ob- 
servance of the social or religious acts to 
create the fresh alliance of the woman 
with another man as wife and husband. 
Marriages are not nullified and consider- 
ed invalid because of failure to conform 
to all the formalities in vogue or of the 
qualifications prescribed. The doctrine of 
factum valet has been applied to over- 
come defects of an unessential nature.” 


32. We accordingly, set aside the 
judgments of both the first appellate 
Court and the trial Court and remand 
the case back to the trial Court with the 
above directions. Costs shall abide the 
ultimate result of the suit. Since the 
matter is remanded the court-fee paid 
on this appeal shall be refunded to the 
appellant, 

Ordered accordingly, 
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which are more productive the sale 
for the benefit of the family. (Case law 
discussed), (Para 40) 
. , No doubt the burden on the alienee 
is heavier. It is not enough if he made 
bona fide enquiries about the sale of the 
Properties in order to migrate to an- 
other village and purchase lands which 
are more productive. but that the sale 
Proceeds have also been applied for pur- 
chasing properties in the other village. 
(Para 21) 
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K. Amareswari and A, S. C, Bose for 
Respondents, 


OBUL REDDI, J.:—— The result of 
this appeal will depend upon the answer 
we give to the question whether the 
alienations made by the Ist defendant, 
the father of the plaintiffs 1to4; 2,3&4 
being minors: represented by the next 
friend, the 1st plaintiff, were intended to 
benefit the joint family of which the 1st 
defendant and the plaintiffs were un- 
divided members. 


2. In this appeal. we are only 
concerned with the alienations made by 
the 1st defendant under Ex. B-28 dated 
10-2-1954 in favour of the 2nd defen- 
dent, and under Ex. B-12 dated 7-2-1954 
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in favour of the 16th defendant. and the 
alienations covered by Ex. B-14 dated 
22-2-1954 in favour of the 16th defen- 
dant, and under Ex, B-32 dated 19-2- 
1954 in favour of the 15th defendant. 


3. We may state at the outset 
that neither the 1st plaintiff, the major 
son of the ist defendant. nor the Ist de- 
fendant. nor the mother of the plaintiffs 
has gone into the witness box to rebut 
the evidence adduced by the defendants 
2. 5, 6. 25 and 26, 


4, The facts giving rise to this 
appeal are these:— The plaintiffs are 
the sons of the Ist defendant and they 
were residents of Pachala Tadiparru, a 
village in Bapatla Taluk, They owned 
dry and wet lands, some houses, a rice 
mill and other items of property as 
shown in Schedules A. B and C. Their 
father, the lst defendant sold all the 
properties at Pachala Tadiparru. either 
on the ground of discharging the debts 
incurred by his father, or on the ground 
of “necessity”. So far as the items with 
which we are now concerned, they were 
sold on the ground that-those properties 
were not yielding enough income and 
that it would be profitable to sell those 
lands and migrate to another village- 
Chevur in Kaikalur taluk of Krishna 
District where lands of higher produc- 
tivity could be purchased at a cheaper 
rate. The lands in question, as also the 
houses, ‘which are the subject matter of 
this appeal, were sold by the Ist defen- 
dant for purchasing properties at Chevur 
for the benefit of the family. The 
alienations thus effected by the father, 
the 1st defendant, were questioned by 
the sons on the ground that those sales 
are not supported by consideration. They 
were nominally executed in favour of 
defendants Nos. 2,5,25 and 26. All these 
alienations were said to have been made 
in the course of two years, and by the 
end of 1954, there was not a single 
item of ancestral property left in the 
village of Pachala Tadiparru. In short, 
it is the case of the plaintiffs that they 
were made without any legal necessity, 
and without any benefit to the family, 


5. The 2nd defendant resisted the 
action contending inter alia that he 
purchased under the sale deed Ex. B-28 
dated 10-2-1954 Ac. 2-40 cents. item 1 
(a) of the plaint A schedule for Ru- 
pees 8,000/- and that that sale was 
preceded by’ an agreement and that that 
agreement would show that the ist de- 
fendant sold the properties to purchase 
some other properties from Narasimha 
Rao of Chevur. and that before the sale 
deed was executed by the Ist defendant. 
he had paid Rs. 3.000 on 11-9-1953 and 
Rs, 5,000/- on 2-2-1954 to the vendor of 
the Ist defendant at Chevur. and the Ist 
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defendant himself had made the endorse- 
ment on the agreement of sale executed 
by Narasimha Rao in favour of the Ist 
defendant. f 


6. The defence set up by the 16th 
defendant who purchased Ac, 4-52 cents, 
covered by Items 1, 4 and 5 of the plaint 
schedule is also on similar lines. 
He paid Rs. 6,000/- on 11-9-1953 and 
Rs, 11,000/- on 2-2-1954 to Narasimha 
Rao, the vendor of the Ist defendant and . 
had those payments made by him en- 
dorsed on the agreement of sale. 


7. Defendants 5 and 6 have simi-~ 
larly contended that the Ist defendant 
sold tiled houses to them at the market 
value for Rs, 5,000/- on 19-2-1954 and 
that that amount was applied by the Ist 


defendant for purchasing houses at 
Chevur. 
8. What was sold to the 15th de- 


fendant, whose legal representatives are 
brought on record after his death. was 
Item 3 of the plaint A schedule. a tiled 
catile-shed for Rs. 1.500/-. The sale 
consideration. according to this defen- 
dant, was also applied by the Ist defen- 
dant for purchasing similar property at 
Chevur. 


9. The main issues that came to 
be considered on these pleadings were 
issues 1 and 7. Issues 4, 4 (a) and 5 and 
5 (a) and 5 (b) relate to the sale of tiled 
houses and cattle-sheds. We may here 
mention that after the death of defen- 
dant No. 15, defendants Nos, 25 and 26 
were brought on record as his legal re- 
presentatives, 


10. Issues Nos, 1 and 7 relate to 
the sale of land under Exs. B-28 and 
B-12, and it was answered by the learn- 
ed Subordinate Judge that the aliena~ 
tions were for the benefit of the estate, 
and so was the finding as regards the 
other issues referred to above, 


11. Mr. N. Bhaskar Rao, the 
learned counsel appearing for the ap- 
pellants strenuously contended that there 
was absolutely no need for the Ist de- 
fendant to sell any of the items or to 
migrate to a village in another district 
and the alienations were all nominally 
made by the Ist defendant to defeat the 
rights and interests of the other mem- 
bers of the coparcenary and as such the 
alienations are not binding upon the 
appellants. 


12. What is to be considered in 
the first instance. is whether the tran- 
sactions are supported by consideration 
and if so, whether the sale proceeds were 
applied by the Ist defendant for pur- 
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chasing properties at Chevur. and if so 
the purchases are for the benefit of the 
family. 


13. As already adverted to, the 
burden. of course, is upon the alienees 
to show that they made bona fide cn- 
guiries, and were satisfied with their 
enquiries that the 1st defendant alienat- 
ed the properties in order to settle down 
in another village and that for purposes 
of settling down in another village. from 
the consideration paid by them. the Ist 


defendant purchased properties at the 
other village. 
14, What exactly is meant by 


“benefit”, and in what circumstances it 
could be said that the alienations would 
be for the advantage or benefit of the 
family, has been explained in a catena 
of decisions. In this connection. it has 
also to be borne in mind that a Hindu 
father has special powers of alienating 
coparcenary property which no other co- 
parcener has. It would be open to him 
to make a gift of the ancestral immov- 
able property and he may sell or mort- 
fage ancestral property. including the 
interest of his sons, grandsons and 
greatgrandsons for the payment of his 
own debt. provided the debt was an an- 
tecedent debt, and was not tainted by 
immorality or vice. But. so far as other 
alienations are concerned he stands on 
no better footing than any other mana- 
ger or karta of a Hindu joint family. and 
he cannot alienate coparcenary property 
except for legal necessity. or for the 
benefit of the family. 


15. As early as in Hunoomanper- 
saud v. Mt. Babooee, (1856) 6 Moo Ind 
App 393 (PC) the Privy Council said; 


“It (the power) can only be exer~ 
cised rightly in a case of need, or for 
the benefit of the estate. But where in 
the particular instance, the charge is 
one which a prudent owner would make 
in order to benefit the estate, the bona 
fide lender is not affected by the prece- 
dent mismanagement of the estate.” 


16. A manager should act asa pru- 
dent person while exercising his rights 
as manager in the matter of alienation 
of coparcenary property. As has been 
stated by the Privy Council in the same 
case, the benefit that he seeks to bestow 
on the family should be something real 
and not speculative or imaginary. 


17. The Privy Council considered 
the powers of a ‘Shebait’? in the manage- 
ment of the property entrusted to him: 
Palaniappa Chetty v. Sreemath Devasi- 
kamony Pandara Sannadhi, AIR 1917 
PC 33. It was held that a Shebait can 
alienate endowed property only for 
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necessity or benefit of the estate such as 
preservation of the estate or a part of 
it. They, however, expressed difficulty 
in giving precise definition of the ex- 
pression, “of benefit to the estate”, or 
“necessity”. Therefore, their Lordships 
said that :— 


“the preservation. however, of the 
estate from extinction, the defence 
against hostile litigation affecting it. the 
protection of it or portions from injury 
or deterioration by inundation, these and 


such like things would obviously be 
benefits.” 
18, The illustrations given by 


them are not exhaustive. as, the expres- 
sion, ‘such like things’ may also be of 
benefit to the estate. 


19. In Sri Kishan Das v. Nathu 
Ram, AIR 1927 PC 37, their Lordships 
dealing with the case of ‘legal neces- 
sity? observed :— 


_.“where the purchaser acts in good 
faith and after due enquiry, and is able 
to show that the sale itself was justified 
by legal necessity. he is under no obli- 
gation to enquire into the application of 
any surplus and is, therefore. not bound 
to make repayment of such surplus to 
the members of the family challenging 
the sale.” 


_ 20. The principle laid down in 
this case was followed by a Division 
Bench of the Calcutta High Court in 
Durga Prasad v. Jewdhari Singh, ILR 
62 Cal 733 = (AIR 1936 Cal 116). Ac- 
cording to the learned Judges, the pur- 
chaser of property owned by a joint 
Hindu family governed by the Mitak- 
shara law from the karta or the mana- 
ger of the said family is under no obli- 
gation to enquire into the application of 
the surplus money. on the co-existence 
of two conditions, namely. (i) that the 
said purchaser has made bona fide en- 
quiry as to the existence of legal neces- 
sity, and also (ii) that the sale is justi- 
fied by legal necessity. 


21. Here. we are concerned with 
a case of benefit to the family, and it is 
not enough if the purchaser had made 
bona fide enquiries about the sale of the 
properties by the vendor in order to 
migrate to another village and purchase 
lands which are more productive. but 
that the sale proceeds have also been ap- 
plied for purchasing properties in the 
other village. 


22. A full Bench of the Allaha- 
bad High Court in Jagat Narain v. 
Mathura Das, ILR 50 All 969 = (AIR 
1928 All 454 FB) considered whether 
alienation of family property by the 
managing member was for the benefit 
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of the estate The learned Judges ex- 
pressed the view that:— 


“In order to sustain an alienation of 
Joint family property made by the 
managing member of the family the 
transaction must be one which is for the 
benefit of the estate and such as a pru- 
dent owner would have carried out with 
the knowledge available to him at the 
time, Transactions justifiable on the 
principle of “benefit to the estate” are 
not limited to those transactions which 
are of a “defensive nature.” 


The transaction must be judged, nof 
by its actual results, but by what might 
have been expected to be its results, at 
the time it was entered into. The de- 
gree of prudence which might fairly ,be 
required from a person who was not the 
sole owner of the property might natu-~ 
rally be somewhat greater than that 
which might be expected in the case of 
a sole owner and might well be held to 
be that which would be demanded in 
ordinary cases from a trustee.” 


23. In our opinion. the opinion of 
the Full Bench represents the correct 
position that the Karta of a joint family 
must exercise utmost care and caution 
when he enters into transactions of the 
kind with which we are now concerned, 
on the ground of benefit to the estate. If 
at the time of the alienations in order to 
purchase property elsewhere with the 
sale proceeds, it could be shown by the 
alienees that the alienor acted as a pru- 
dent man ought to, and took every pre- 
caution in seeing that there was no risk 
involved, and the alienations were not 
to the detriment of the other members 
of the family. then the alienations made 
by him, could be said to be to the ad- 
vantage and benefit to the family. 


24, Justice Venkatasubbarao_ sif- 
ting with Justice Gornish in Sellappa 
Chettiar v. Suppan Chettiar, (1937) 1 
Mad LJ 422 = (AIR 1937 Mad 496) 
considered the question of “benefit to 
the estate’, That was a case where the 
holder of an impartible estate and his 
son mortgaged some of their impartible 
properties and borrowed two sums of 
money for meeting the expenses of the 
marriage of the daughter of the late 
Zamindar, and the question arose how 
far the above debts could bind the im- 
partible estate. The learned Judges, 
after considering the cases cited before 
them, held :— 


“That if the original purchase of the 
house could be justified. it would follow 
that that part of the debt should be held 
binding. Naturally it led to the ques- 
tion, what was the extent of a manager’s 
power in regard to buying a property. 
To hold that the rule of benefit should 
be confined only to cases where both 
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need and benefit co-existed would be to 
disregard ‘benefit? as affording a distinct 
ground of justification. The transaction 
need not be of a ‘defensive nature’. The 
pronouncements of the Judicial Com- 
mittee would not justify the narrower 
view being taken of the expression ‘for 
the benefit of the estate’. á 

25. In Sital Prasad Singh v. 
Ajablal Mander, AIR 1939 Pat 370. the 
adult members of a joint family execut- 
ed a mortgage of the ancestral. property. 
The consideration of the mortgage was 
to be applied towards the part payment 
of the purchase price of a certain pro- 
perty which the family had purchased. 
The property was purchased in the vil- 
lage in which the family already owned 
other properties. From the financial 
point of view the purchase was a profi- 
table transaction and its approximate 
profits were more than sufficient to cover 
the amount of interest on the mortgage 
amount. It was, therefore. held:— 


“that the purchase transaction was 
for the benefit of the estate and family. 
The mortgage which was therefore ex- 
ecuted to pay the purchase price was 
one for legal necessity and hence it 
could not be challenged by the non-ex- 
ecutant minor members of the family.” 


26. Yahya Ali, J. in In The 
Matter of A. T. Vasudevan, AIR 1949 
Mad 260. said :— 


. the manager of a joint Hindu 
family is competent to alienate joint 
family property if it is clearly beneficial 
to the estate even though there is no 
legal necessity justifying the transac- 
tion.” 

27. This decision was quoted with 
approval by the Supreme Court in Bal- 
mukand v. Kamla Wati. AIR 1964 SC 
1385. Sales may not be for ‘legal neces- 
sity’ but if they are for the benefit to 
the family, then such sales could be sus- 
tained against the challenge of non-ex- 
ecutant members of the family. whether 
minors or majors. 


28. Mudholkar, J, in AIR 1964 SC 
1385 (Supra) said that :— 


“For a transaction to be regarded as 
of benefit to the family it need not be 
of defensive character so as to be bind- 
ing on the family. In each case the 
Court must be satisfied from the mate- 
rial before it that it was in fact such as 
conferred or was reasonably expected to 
confer benefit on the family at the time 
it was entered into. Where adult mem- 
bers are in existence the judgment is to 
be not that of the Manager of the family 
alone but that of all the adult members 
of the family, including the manager.” 


29. Rajamannar, €. J. in Sengoda 
Goundan v. Muthu Vellappa Goundan, 
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(1955) 2 
531) held 


“The sale of unproductive family 
property at an advantageous price for 
the purpose of buying other land could 
be supported on the ground of benefit 
of the family. But where the sales were 
for an adequate price and but for a town 
planning scheme the properties (dry 

. lands) would have no appreciable mar- 
ket value and were not fetching any in- 
come to the family, in the absence of 
proof of utilisation of the sale proceeds 
in the purchase of other property for 
the family the alienations cannot be 
held to be for the benefit of the family.” 

30. Chandra Reddy. J. (as he 
then was) in Medikenduri v, Venkatavyya, 
AIR 1953 Mad 210, similarly observed :-— 

“In order to validate a sale of an- 
cestral land by the father, the benefit 
need not be purely of a defensive or 
protective character, To hold so should 
be to miss the significance of the expres- 
sion “benefit to the estate’, If the tran~ 
saction is not a speculative or risky one 
but is beneficial or advantageous from 
the financial point of view and is cal- 
culated to confer a benefit on the estate 
the sale must be held to be a valid one 
binding on the memberse of the estate.” 

31. Justice Seshachalapathi in 
Subba Rao v. Narasimha Rao, (19638) 1 
Andh LT 329 and 335, explained the 
meaning of the expression ‘benefit to the 
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estate’ after referring to the several 
cases cited before him from (1856) 6 
Moo Ind App. 393 (PC) onwards. In the 


words of the learned Judge:— 

_“The expression ‘benefit to the 
estate’ comprehends also a transaction 
by the manager which is neither risky, 
nor speculative. but is calculated’ to con~ 
‘fer a positive advantage on the family. 
Where a kartha of a Hindu joint family 
sells the ancestral property and applies 
the proceeds of the sale for the purchase 
of better land, it cannot be said that the 
family has not been benefited: In such 
a situation, the sale would certainly be 
binding upon the other members of the 
family, adult or minor. It must, how- 
ever, be further established, first. that 
the proceeds of the sale were actually 
applied to the purchase of other land, 
and secondly. that the purchaser made 
bona fide enquiries that the kartha was 
selling the property for the purchase of 
other lands.” 

32. The defence in this. case is 
based exactly on what has been ex- 
plained by Justice Seshachalapathi, 


33. Under Ex. B-12, defendant 
No. 16 purchased Ac, 4-374 cents for 
Rs, 18,000/-, and under Ex. B-28. the 


2nd defendant purchased Ac, 2-40 cents 
for Rs. 8,000/-. There is an agreement 
of sale. Ex. B-13 dated 16-8-1953. pre- 
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ceding the sale under Ex, B-12. In this 
agreement, it is recited that the land 
covered by it is being sold to purchase 
other properties. The consideration was 
paid in instalments to Narasimha Rao, 
the vendor who sold the land to the 1st, 
defendant at Chevur village. The Ist 
defendant himself has endorsed on the 
agreement, the receipt of the sale con~ 
sideration. The amount of Rs, 8,000/~ 
was paid in two instalments to Nara~ 
simha Rao, by the vendee the 2nd de~ 
fendant Rs. 3,000/- once and Rs, 5,000/~ 
on another occasion, and the scribe has 
been examined to prove the payments 
and the endorsements on Ex, B-25, the 
agreement of sale. The attestor, D, W. 5 
also has been examined, The fact that 
the vendee paid the sale consideration 
under Ex. B-28 to Narasimha Rao, the 
vendor of the Ist defendant, goes to 
show that the 2nd defendant made 
mecéssary enquiries and was satisfied 
that the Ist defendant who entered into 
an agreement with him to sell the pro= 
perty sold the Jand covered by the sale 
deed in order to purchase lands in Che- 
vur village. to which place, Narasimha 
Rao, the vendor of the Ist defendant be+ 
longed. That the lst defendant pur- 
chased Narasimha Rao’s land is borne 
out by the sale deed. Ex, B-39 dated 
4-10-1954. This sale deed is taken by 
the ist defendant in favour of himself 
and his two sons. B 


34. Similarly, the 16th defendant | 
purchased Ac, 4-374 cents of B schedule ` 
property from the ist defendant, D. W. 6° 
and the scribe, D. W. 5 went to Chevur 
village along with the 2nd defendant and 
16th defendant at the instance of the 
Ast defendant to meet Narasi Rao, 
The 16th defendant similarly paid Rupees 
6,000/- and Rs. 11,000/- on two occasions 
to Narasimha Rao. There is an _agree~ 
ment of sale executed by Narasimha Rao 
in favour of the Ist defendant dated 27-8~ 
1953 for the sale of his lands to the ist 
defendant. It is after satisfying them= 
selves of the agreement of sale by Nara~ 
simha Rao that defendants 2 and 16 
paid the sale consideration payable by 
them to the ist defendant, to Nara~ 
simharao and obtained the endorsement, 


-of the 1st defendant on the agreements 


of sale obtained by them. 


“35. The ist defendant remained 
ex parte. It would have been easy for 
the plaintiffs to have examined their 
father to show that the transactions 
were either nominal, or that no consix 
deration passed under the transactions, 
or that the consideration paid was. not 
adequate. Not even the Ist plaintiff, 
who is admittedly a major. has chosen 
to come into the witness box to rebut 
the evidence adduced on behalf of de= 
fendants 2 and 16. Defendants 2 and 16, 
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apart from examining themselves, have 
also examined the scribe and the attes- 
tors of all the agreements of sale and 
the sale deeds, evidencing sale of pro- 
perty at the ancestral village of the 1st 
defendant, and the purchase of land at 
Chevur in Krishna District. 


36. It would appear from the evi- 
dence of D. W. 16 that from the sale 
consideration paid by him for the pur- 
chase of Ac. 4-374 cents of B schedule 
property, the 1st defendant purchased 
property under Ex, B-40 dated 14-7- 


1955 in the name of his wife, Vana- 
talaya Devi. l 
37. From the evidence adduced 


we find that all that was given to the 
wife of the 1st defendant at the time of 
marriage was one acre of land, and 
little or no jewellery. The ist plaintiff 
mor his mother has chosen to come into 
the witness box to say that the property 
purchased by the 1st defendant under 
Ex. B-40 was with the monies of the 
plaintiffs mother, and very discreetly the 
ist defendant has not chosen to contest 
the suit or examine himself, and the 
plaintiffs also, for the reasons best 
known to themselves, have not chosen to 
rebut the large volume of evidence, oral 
and documentary, produced by the de= 
ffendants, The learned Subordinate Judge, 
therefore, was right in holding that the 
lands covered by Ex. B-40 were pur- 
chased with the sale proceeds realised 
by the sale of Ac, 4-374 cents, to the 16th 
defendant who examined himself as 
D. W. 8. His evidence goes to show that 
he made bona fide enquiries and he was 
satisfied that not only the ist defendant 
wanted to sell his properties to migrate 
to village where he wanted to purchase 
properties, but in fact applied those 
monies and purchased properties at Che- 
yur. It is also to be noted that the total 
acreage under Exs, B-39 and B-40 come 
to about 24 acres, while what was sold 
by the Ist defendant is little over Ac. 
6-70 cents. There is also .evidence to 
show that the yield from’ the lands per 
acre at Chevur is more than the yield 
per acre at Pachala Tadiparru. There 
is no evidence contra to show that the 
yield from the lands at Pachala Tadi- 
parru per acre was more than the yield 
per acre from the lands at Chevur. The 


lst plaintiff, at least could have exa- 


mined himself to show that the sale of 
tthe property at Pachala Tadiparru was 
mot in the interests of the family and 
that they derived no advantage in his 
father (D-1) purchasing the lands at 
Chevur. 


38. So far as the sale of tiled 
house under Ex. B-14 is concerned, 
Rs. 2,000/- out of the total consideration 
of Rs, 5,000/- went in discharge of an 
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ancestral debt, and the balance of Rupees 
3,000/- was deposited by the 5th defen- 
dant in an interpleader suit in the Court. 

39. The cattle-shed was sold for 
Rs. 1,500/- under Ex. B-32, as the 1st 
defendant was winding up his establish- 
ment at Pachala Tadiparru. < 

40. Therefore, the defendants, 
with which we are now concerned, have 
made bona fide enquiries and were 
satisfied that the lst defendant not only 
intended to sell his properties and mi- 
grate to Chevur village. but, in fact, 
with the sale proceeds realised from out 
of the sale of the items with which we 
are now concerned in this appeal. he 
purchased properties at Chevur which 
proved to be profitable and beneficial to 
the joint family. 

41. In the result. we confirm the 
Judgment and decree of the lower Court 


in so far as this appeal is concerned. and 


dismisss the same with costs. C. F. to 
be recovered from the appellants. 
Order accordingly. 
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SRIRAMULU, J. 
Anumukonda Anjaneyulu, Petitioner 
v, Agricultural Traders, Respondent. 
Civil Revn. Petn, No, 1932 of 1971, 
D/- 9-6-1972 against revise decree of the 


coat of Sub. J. Machilipatnam, D/- 31-8- 


- Index Note:— (A) Limitation Act 
(1963), Art. 1 — Mutual open and current 
account — Test of its constitution. 

Brief Note:— (A) Only independent 
reciprocal transactions between parties 
creating independent obligations inter se 
parties, (and not those arising out of same 
transaction) constitute a ‘mutual open and 
current account. Thus, where plaintiff's 
account showed only supplies of goods 
and payment, (sometimes in advance) 
there is no such account. Case law dis- 
cussed, (Para 20) 


Cases Referred: Chronological Paras” 


AIR 1959 SC 1349 = (1960) 1 Sn 
aa ustan Forest Co, v. 


and 6 
AR 1959 Mad 470 = 72 Mad LW 
372, Kesava Chettiar v. M. M. 
Ramanatha Mudaliar — 
AIR 1931 Cal 359 = ILR (1931) 58 
Cal 649, Tea Financing Syndicate, 
Lid. v. Chandra Kamal 


_C. Padmanabha Reddy, for Petitioner; 
V. Parabrahma Sastry, for Respondent. 


ORDER :— The short but important 
question that arises in this Civil Revision 
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Petition is, whether the account of the 
defendant in the books of the plaintiff 
giving rise to the suit claim, is a mutual, 
open and current account. It is con- 
ceded by both the parties that if the ac- 
count is a mutual, open and current ac- 
count,.then, the suit is not barred by 
time under Art. 1 of the I Schedule to 
the Limitation Act; but. if it is not a 
mutual open and current account within 
the meaning of the Article, then, the suit 
claim is barred by time. 


2. The material facts giving rise 
to the above Civil Revision Petition may 
briefly be stated. The respondent-plain~ 
tiff filed a suit against the petitioner-de- 
fendant for the recovery of an amount of 
Rs. 636-07 Ps., on Khata dealings. In 
the plaint. the respondent averred that 
the defendant had opened a khata in his 
favour in the plaintiffs firm. made pay- 
ments to his credit. and took goods when~ 
ever necessary. As per the statement of 
account filed, the defendant owed the 
plaintiff a sum of Rs, 636-07 Ps, it was 
an open, mutual and current account, 
because there were suit Khata dealings 
between the plaintiff and the defendant, 
reine reciprocal demands against each 
other. 


3. The petitioner-defendant resist- 
ed the suit. According to him. the ac- 
count was not a mutual, open and current 
account. The transactions on either side 
were not independent of each other ereat- 
ing independent obligations. The transac- 
tions on one side created obligations and 
those on the other side, were either com- 
plete or partial discharges of such obli- 
gations. or payments towards the value 
of the goods to be supplied immediately 
in the near future, The defendant made 
payments towards the costs of goods sup~ 
plied or to be supplied. but never as 
separate transactions. Article 1 of the 
first, schedule to the Limitation Act did 
not apply to the account and hence the 
suit was barred by Limitation. The de- 
fendant also denied the last credit entry 
for Rs. 150/-. dated July 13, 1964. 


4, On the basis of these pleadings, 
the Subordinate Judge of Machilipatnam 
ee the following point for considera~ 

ion :— 


“Whether the plaintiff is entitled to 
recover the suit amount from the de- 
fendant.” 


5. The plaintiff's Accountant was 
examined in support of the plaintiff’s case 
and the defendant examined himself in 
support of his version. On the basis of 
that evidence. the learned Subordinate 
Judge observed that the defendant failed 
to produce his account-books or the re- 
celpts obtained by him from the plaintiff 
to prove his contention that the dealings 
which he had with the plaintifi’s company 
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were not mutual, open and current ac- 
count as independent transactions, and as 
such, an adverse inference has to be 
drawn against him. With those observa- 
tions, the learned Subordinate Judge held 
that the suit account was a mutual. open 
and current account and the suit amount 
based on it was not barred by limitation, 
and accordingly decreed the suit to the 
extent of Rs. 467-70 Ps. with propor- 
tionate costs. 


6. Aggrieved by the above decree, 
the defendant has filed this Civil Revision 
Petition. The only contention raised þe- 
fore me is that, the suit account was not 
a mutual, open and current account and 
no independent obligations were created. 
The defendant paid the amounts to the 
plaintiff for the fertilizers supplied or to 
be supplied by the plaintiff. No indepen- 
dent obligations arose against each other 
and, hence, the account was not a mutual, 
open and current account. In support of 
that contention, the learned Counsel relied 
upon the decision of the Supreme Court 
in Hindustan Forest Company v., Lal 
Chand. AIR 1959 SC 1349. 


7. The learned Counsel for the 
plaintift-decree-holder, on the other hand, 
contended that the defendant paid moneys 
and there was no obligation on the part 
of the plaintiff to supply fertilisers. The 
plaintiff, to that extent. was under a liabi- 
lity to pay back the money to the de- 
fendant. The defendant had to pay the 
costs of the fertilisers purchased by him. 
The balances were shifting from one side 
to the other. Sometimes the plaintiff was 
the debtor of the defendant and some-= 
times the defendant was the debtor of the 
plaintiff, Hence, the account created 
mutual and -independent obligations 
against each other. It was, therefore, 
mutual. open and current account. The 
Subordinate Judge had drawn an adverse 
inference against the defendant because 
he failed to produce the account books 
and. therefore. came to the conclusion 
that the defendant failed. to prove that it 
was not a mutual, open and current ac- 
count. That is a finding of fact which 
fs binding on this Court. The suit claim 
was, therefore within time and the trial 
Court rightly decreed the suit. In sup- 
port, the learned counsel relied upon the 
decision of the Madras High Court in L. 
Kesava Chettiar v. M. M. Ramanatha 
Mudaliar, AIR 1959 Mad 470. 


8. I am unable to appreciate the 
reasoning given by the Subordinate Judge 
for drawing adverse inference against the 
defendant and decreeing the suit against 
him. The plaintiff who comes to Court 
has to establish that he has pleaded the 
special facts which bring the suit account 
into mutual, open and current account. 
It is also for the plaintiff to establish that 
the suit was within time. 
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9. P, W. 1. who was examined as 
the sole witness on behalf of the plain- 
tiff. deposed that the defendant had a 
running khata. paid cash and took arti- 
cles from the plaintiff’s firm. There were 
credit balances in favour of the plaintiff 
end also debit balances. In cross-exami~ 
nation, the plaintiffs Accountant, P. W. 1, 
deposed that there were no other inde- 
pendent transactions between the plain- 
tiff and the defendant except those of 
feritilizers. He could not even say whe- 
ther the credits in favour of the defend- 
ant were anterior towards the supply of 
fertilisers or later, According to him, 
the defendant was paying cash and taking 
fertilisers also on credit. Towards the 
value of the goods delivered, it was likely 
either two days prior to or two. days later 
to the delivery they were taking money 
from their customer. He could not also 
say whether there were any dealings 
which could show cash receipts and cash 
repayments. 


10. The defendant in his evidence 
deposed that all the credits in suit Khata 
related to payments made towards the 
value of fertilisers supplied. Sometime 
prior to or subsequent to the delivery, 
moneys were paid and there were no in- 
dependent transactions between him and 
the plaintiff, except the fertiliser transac- 
tions, 

11, This is all the evidénce on re- 
cord on the basis of which the question 
whether the suit account is or is not a 
mutual, open and current account, has to 
be decided, 


12. The applicability of Art, 1 de- 
pends upon special facts. What those 


special facts are, can be seen from what 
has been laid down by Rankin. C. J.. in 
the case of Tea Financing Syndicate Ltd. 
v. Chandrakamal, ILR (1931) 58 Cal 649 
= (AIR 1931 Cal 359) and that is— 


Sassesseseee There can, I think. be no 
doubt that the requirement of reciprocal 
demands involves. as all the Indian cases 
have decided following Halloway A.C. J. 
transactions on each side creating in- 
dependent obligations on the other and 
not merely transactions which create 
obligations on one side, those on the 
other being merely complete or partial 
discharge of such obligations.” 


13. Those special facts that have 
to be pleaded and proved by the plain- 
tiff who claims the account to be mutual, 
open and current account. are; (1) there 
must be transactions on each side; (2) 
the transactions must create independent 
obligations on the other; (3) they should 
not be merely transactions which create 
obligations on one side and those on the 
other being merely complete or partial 
discharge of such obligations, Except 
merely stating that the account is a 
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mutual, open and current account, the 
plaintiff in the plaint did not plead the 
special facts which go to establish that 
the account, on the basis of which the 
suit claim was made, was a mutual, open 
and current account. P, W. 1 clearly 
says that there are no other independent 
transactions between them, except those 
of fertilisers. He does not even know 
whether the credits in favour of the 
plaintiff were anterior towards the supply 
of fertilisers or not. The witness further 
clearly stated something which is damag- 
ing to his own case and that is “towards 
the value of the goods delivered. it is 
likely that two days prior or two days 
later to the delivery. we use to take 
amount from our customers......... 2 


14. On the above pleading and 
proof itself, I should hold that the ac- 
count on the basis of which the plaintiff 
had filed the suit, is not a mutual. open 
and current account, However, I will 
examine the cases cited by the parties in 
support of the respective stands taken by 
them. In AIR 1959 SC 1349 the admitted 
facts are these: The parties agreed in 
writing for the supply of 5,000 maunds of 
maize, 500 maunds of wheat and 100 
maunds of Dal at the rates and times 
specified. The buyer paid Rs. 3,000/- on 
the date of the agreement and had agreed 
to pay further a sum of Rs, 10,000/- 
within ten or twelve days as advance and 
the balance due for the price of goods 
delivered after the expiry of every month, 
It was admitted that the said sum of 
Rs. 10,000/- was later paid by the buyer 
to the sellers, 


15. On the basis of those facts, it 
was contended in that case that, the 
plaintiffs having received a certain amount 
of money, they became debtors to the 
defendant Company to that extent, and 
when the supplies exceeded Rs. 13,000/-, 
the defendant-Company became debtors to 
the plaintiff and later on. when again the 
plaintiff's supplies exceeded the amount 
paid to them. the defendants again be- 
came the debtors, and that would show 
that there were reciprocity of dealings 
and transactions on each side creating in- 
dependent obligations on the other. 


16. Dealing with these conten= 
tions, A. K, Sarkar J.. (as he then was), 
speaking for the Supreme Court. observ- 
ed thus:— 


wanes This reasoning is clearly errone= 
ous. On the facts stated by the learned 
Judges there was no reciprocity of deal- 
ings; there were no independent obliga- 
tions. What in fact had happened was 
that the sellers had undertaken to make 
delivery of goods and the buyer had 
agreed to pay for them and had in part 
made the payment in advance, There 
can be no question that in so far as the 
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payments had been made after the goods 
had been delivered, they had been made 


towards the price due. Such payments 
were in discharge of the obligation 
created in the buyer by the deliveries 


made to it to pay the price of the goods 
delivered and did not create any obliga- 


17. The facts of this case, exactly, 
in my opinion, fit in with the facts of 
the case before the Supreme Court. 
There is no force in the contention of 
the learned Counsel for the respondents 
that the facts of the case of the Supreme 
Court are distinguishable from the facts 
of this case, and the only distinguishable 
feature, according to him, is that in the 
Supreme Court, case, there was an agree- 
ment, and in the instant case before me, 
there is no agreement. I am unable to 
appreciate this argument, Agreement 
may be express or implied, ‘It may be 
inferred from the course of conduct and 
the dealings between the parties. On a 
perusal of the statement of account. on 
the basis of which the suit was filed, an 
agreement is clearly inferable from the 
transactions and the entries in the Ac- 
count. I, therefore hold that the facts 
of the instant case are almost identical 
with the facts that were considered by 
the Supreme Court in Hindustan Forest 
aie v. Lal Chand, AIR 1959 SC 


18. The next argument that was 
advanced by the learned Counsel for the 
plaintiff was that the defendant had paid 
moneys to the plaintiff and there was no 
obligation on the part of the plaintiff to 
supply fertilisers. ‘The plaintiff had be- 
come liable to the defendant for the re- 
payment of those amounts. and. therefore, 
he was a debtor. Even in the accounts, 
the balance shifted from one side to the 
other and, therefore, reciprocity of de=- 
mands was clearly visible from the ac- 
counts, 


19. Dealing with such a contens, 
tion, the learned Judge, in the above re+ 
ferred case, observed thus :— 


“J.seeeethere was no reciprocity of 
dealings, there were no independent obli~ 
gations. In so far as the payments had 
been made after the goods had been deli- 
vered, they had been made towards the 
price due, and were in discharge of the 
obligation created in the buyer by the 
deliveries made to him to pay the price 
of the goods delivered and did not create 
any obligation on the sellers in favour 
of the buyer. The sum of Rs, 13,000/~ 
paid as and by way of advance payment 
of price of goods to be delivered was paid 
in discharge of obligations to arise under 
the contract. It was paid under the terms 
of the contract, which was to buy goods 
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and pay for them. It did not itself create 
any obligation on the sellers in favour of 
the buyer; it was not intended to be and 
did not amount to an independent transac- 
tion detached from the rest of the con 
tract, The sellers were under an obliga- 
tion to deliver the goods but that obliga- 
tion arose from the contract and not from 
the payment of the advance alone. If the 
sellers had failed to deliver goods, they 
would have been liable to refund the 
monies advanced on account of the price 
and might also have been liable in 
damages, but such liability would then 
have arisen from the contract and not 


from the fact of the advances having been 
made,........” ' 


20. The position, in this case. is 
exactly the same as was in the case be- 
fore the Supreme Court, There is no 
evidence on record. on the basis of which 
I could give a finding that the defendant 
had advanced moneys to the plaintiff in- 
dependent of the fertiliser transactions. 

here are no instances of repayment of 
moneys in cash by the plaintiff to the 
defendant. The course of conduct as ex- 
hibited by the entries in the account 
books abundantly proves that all these 
transactions were in respect of the tran- 
sactions of fertilizers, Either the moneys 
were advanced just sometime before the 


- supplies were made or moneys were paid 


a few days after the purchases were made. 
Both the payments, anterior and sub- 
sequent to the actual deliveries of ferti- 
lisers were thus intimately connected 
with the deliveries of fertilisers. There 
were no independent transactions creat- 
ing independent obligations, Merely be- 
Cause on one or two occasions the balance 
shifted from one side to the other and 
remained undischarged for a few days. it 
cannot be said that the account was a 
mutual, open and current account, Follow- 
ing the decision of the Supreme Court, 
which is in all fours with the facts of the 
present case, I must hold that the ac- 
count is not a mutual, open and current 
account, 


_ ah Let me then consider the deci- 
sion of the Madras High Court in L. 
Kesava Chettiar v, M. M. Ramanatha 
Mudaliar, AIR 1959 Mad 470, on which 
strong reliance is placed by the plaintifi’s 
counsel. In that case the facts are: the 
plaintiff was a wholesale merchant in 
yarn and the defendant a retailer in the 
same commodity. During that period, 
supplies and distribution of yarn was con- 
trolled by the State. The defendant made 
advances of sufficiently large amounts to 
Payments were mostly in 
the nature of price for the yarn supplied. 
On 7-8-1947. there was a credit balance 
in favour of the defendant, which meant 

t the respondent began to advance to 
the defendant. On those facts a Division 
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Bench of the Madras High Court held 
that: 


. ......though the advances were in- 
tended to procure supplies of yarn and 
eventually to liquidate the price of the 
yarn supplied by the plaintiff to the de- 
fendant. this would not mean that the 
obligation to return the advance was 
non-existent or was not independent of 
the obligation arising under the sale and 
purchase of yarn. The legal import of 
the transactions between the parties was 
such as to give rise to cross-claims or 
reciprocal demands......... a 


It was, accordingly. held that the account 
was a mutual, open and current account. 


22. In my opinion, the decision of 
the Madras High Court in L. Kesava 
Chettiar v. M. M. Ramanatha Mudaliar, 
AIR 1959 Mad 470 runs directly contrary 
to what the Supreme Court has held in 
the aforesaid case relied upon by the de~- 
fendant. Merely because on one or two 
occasions the balance had shifted in 
favour of the defendant and remained un- 
dicharged for a few days, could it be 
said that the account was a mutual, open 
and current account, or that such obli- 
gation was an independent obligation? In 
short the entire case of the plaintiff, in 
the case before me, was that the defend- 
ant had paid either a few days prior to 
the supplies of fertilisers, or two days 
after the supplies were made, This 
is nothing but a running account and can- 
not. by any stretch of imagination, be 
said to be a mutual, open and current 
account, 


23. I. therefore, hold that the ac- 
count on the basis of which the money 
suit was filed, was an ordinary running 
account and not a mutual, open and cur~ 
rent account within the meaning of Arti- 
cle 1 of the Limitation Act. Since it was 
admitted that if it was not a mutual, 
open and current account. the suit was 
barred. I hold that the suit was barred 
by limitation and the Subordinate Judge 
was not right in decreeing the plaintiffs 
suit. 


24. I, therefore, set aside the judg- 
ment and decree of the Lower Court and 
dismiss the suit with costs. The costs of 
the revision-petition shall be paid by the 
plaintiff, 


25. The Civil Revision Petition is- 
allowed with costs. 
Petition allowed. 
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FULL BENCH 


KRISHNA RAO LAKSHMAIAH AND 
A. V. KRISHNA RAO, JJ. 


K. Satyanarayana Appellant v. The 
State of Andhra Pradesh and another, 
Respondents. 


Writ Appeal No. 210 of 1968, 
6-10-1972. ‘ 

Index Note:-— (A) A. P, Pension 
Code, R. 351-A — Validity — Is not void 
on ground of inconsistency with provi- 
sions of A. P. Civil Services (Disciplinary 
Proceedings Tribunal) Act, 

Brief Note:— (A) Rule 351-A of the 
Pension Code has the same effect and 
achieves the same result asan order pas- 
sed under the Fundamental Rule 56 by 
which the services of a Government ser- 
vant are continued after retirement for 
the purpose of concluding the disciplinary 
proceedings pending against him, Thus 
there is no direct or indirect conflict be- 
tween the provisions of Art, 351A and the 
provisions of A. P. Civil Services (Disci- 
plinary Proceedings Tribunal) Act (2 of 
1960). The two provisions may be read 
as complementary to each other, Writ 
Petns. Nos, 1140 and 1141 of 1965 
D/-13-10-1969 (Andh Pra) Overruled: 
W. P. No. 595/1965 (A. P.) Approved. 

(Paras 5, 7) 


Index Note:— (B) A. P, Civil Ser- 
vices (Disciplinary Proceedings Tribunal) 
Act (2 of 1960), S. 7 — Tribunal is not 
preciuded from recommending a penalty 
under the A. P. Pension Code. 


Brief Note:— (B) It cannot be said 
that the Tribunal can recommend only 
those penalties as are specified in A. P. 
Civil Services (Classification, Control and 
Appeal) Rules. There is nothing in the 
Act restricting the power of the Tribu- 
nal to recommend only one of the penal- 
ties mentioned in those Rules. The pro- 
visions of Rule 7 do not preclude the 
Tribunal from recommending a penalty 
under the Pension Code, (Para 6) 


Index Note:— (C) A. P, Civil Ser- 
vices (Disciplinary Proceedings Tribunal) 
Act (2 of 1960), S. 2 (b) — Government 
servant — Government servant attaining 
age of „superannuation during pendenev 
of enquiry against him — Is “government 
servant” in view of Rule 351-A. Proviso, 
A. P. Pension Code. W, P. No. 595/1965 
(Andh Pra), Approved — (X-Ref:— A. P. 
Pension Code, R. 351-A. Proviso). 

(Para 7) 
Paras 


D/- 


Cases Referred : Chronological 

(1969) Writ Petitions Nos. 1140 & 
1141 of 1965, D/- 13-10-1969 

__(Andh Pra) = ILR (1970) Andh 
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Pra 923, Suryaprakasa Rao T. v. 
Govt. of Andhra Pradesh 1, 3. 5. 8 


(1965) Writ. Petition No. 595 of 
1965 (Andh Pra) 


A. Rama Rao, G. Prabhakar Rao and 
P. Venkatadri Sastry. for Appellant and 
Second Govt. Pleader on behalf of Res- 
pondents, ~ 


M. KRISHNA RAO, J.:— This Full 
Bench has been constituted in view of 
the fact that the Division Bench consist- 
ing of Narasimham, J. (as he then was) 
and Parthasarathi, J.. before whom the 
above appeal came up for hearing. dis- 
agreed with the view expressed by an~ 
other Division Bench (Obul Reddi and 
Madhava Reddy, JJ.) in Writ Petitions 
Nos, 1140 and 1141 of 1965 (Andh Pra) 
(judgment dated 13-10-1969), 


2. The appellant therein is the 
petitioner in Writ Petition No. 746 of 
1965. The Writ Petition was filed under 
Art, 226 of the Constitution of India to 
issue a writ of prohibition restraining the 
Tribunal for Disciplinary Proceedings 
from continuing the enquiry against the 
petitioner in D. E. No. 29 of 1964 on its 
file and for a consequential order to drop 
the proceedings. 


3. When the appellant was serving 
as Police Sub-Inspector, he received an 
order dated 9-5-1964 from the Superin- 
tendent of Policy placing him under sus- 
pension. On 10-7-1964 charges were 
framed by the Disciplinary Tribunal in 
D. E. No. 29 of 1964. On 16-7-1964 the 
Government issued G. O. Ms. No. 233, 
directing that all those whose services 
were extended beyond the date of their 
superannuation for the purpose of con- 
tinuing proceedings against them. shall be 
deemed to have retired. The Superin- 
tendent of Police no doubt passed an 
order stating that he would not permit 
the appellant to retire unless the. enquiry 
was over. The appellant was due to re- 
tire on 24-9-1964. It is common ground 
that the Government did not pass any 
order extending his service as required 
by the Fundamental Rules for the pur- 
pose of continuing the enquiry. Under 
these circumstances, the appellant filed 
the Writ Petition stating that the Tri- 
bunal has no jurisdiction to continue the 
disciplinary proceedings against him be- 
yond the date of his superannuation. The 
writ petition came up for hearing before 
Ekbote, J.. as he then was. The learned 
Judge held that the Tribunal has juris- 
diction to continue the enquiry as per 
the provisions of Art, 351-A of the Pen- 
sion Code. It was however argued be- 
fore the learned Judge that the Tribunal 
acquired jurisdiction only under the pro~ 
visions of the Andhra Pradesh Civil Ser- 
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vices (Disciplinary Proceedings Tribunal) 
Act II of 1960 and that the provisions of 
Art. 351-A, in so far as they seek to 
confer jurisdiction of the Tribunal, should 
be regarded as void on the ground that 
they are repugnant or inconsistent with 
the provisions of Act II of 1960. The 
learned Judge rejected the contention 
holding that there was no inconsistency 
or repugnancy between the two provi- 
sions and that the Tribunal has jurisdic- 
tion to continue: the enquiry as per the 
provisions of Art, 351-A of the Pension 
Code. In coming to this conclusion the 
learned Judge relied upon a judgment of 
his Writ Petition No. 595 of 1965 (Andh 
Pra) which, was delivered on the same 
day. Aggrieved by this judgment the 
appellant filed the above writ appeal. 
Justice Parthasarathi on behalf of the 
Division Bench made an order of refer- 
ence agreeing with the view of Ekbote, 
J, as he then was. But before the Divi- 
sion Bench the appellant relied upon the 
view expressed by another Division 
Bench in W. P. Nos, 1140 and 1141 of 
1965 (Andh Pra) referred to above, where- 
in it was held that the provisions of Arti- 
cle 351-A of the Pension Code cannot 
have the effect of overriding the provi- 
sions of Act II of 1960 and do not operate 
to confer any jurisdiction upon the Tri- 
bunal which was constituted under the 
provisions of the said Act, Justice Par- 
thasarathi who spoke for the Bench did 
not agree with this view but held that 
the provisions of Art. 351-A and the pro- 
visions of Act II of 1960 should be read 
as complementary to each other and that 
there is no specific provision in Act II of 
1960 either inconsistent or repugnant to 
the provisions of Art. 351-A of the Pen- 
sion Code. In view of this difference of 
opinion, the above appeal is placed be- 
fore this Full Bench. F 


4. The short question for deter- 
mination before us is whether the provi- 
sions of Art. 351-A of the Pension Code 
are inconsistent with the provisions of 
Act II of 1960. or whether the said rule 
under the Pension Code confers autho- 
rity on the Disciplinary Tribunal to con- 
tinue the enquiry for the purposes of the 
Pension Code. notwithstanding the retire- 
ment of the Government servant, 


5. We will first refer to the pro- 


visions of Art 351-A of the Pension 
Code: 
"351-A:— The State Government 


further reserve to themselves the right 
of withholding or withdrawing a pension 
or any part of it. whether permanently 
or for a specific period and the right of 
ordering the recovery from a pension of 
the whole or part of any pecuniary loss 
eaused to Government, if. in a depart- 
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mental or judicial proceeding. the pen- 
sioner is found guilty of grave mis- 
conduct or negligence during the period 
of his service including service rendered 
upon re-employment after retirement. 

Provided «that :-—~ 

(a) Such departmental proceedings, 
ff instituted while the officer was in ser~ 
vice, whether before his retirement or 
during his re-employment shall, after the 
final retirement of the officer, be deem- 
ed to be a proceeding under this Article 
and shall be continued and concluded by 
the authority by which it was commenc~ 
ed in the same manner as if the officer 
bad continued in service.” 


(remaining portion is omitted). 
It may be noted that Article 351-A was 
a rule framed by the Governor under 
Article 309 of the Constitution of India 
and that it has got statutory force. The 
provisions oñ Act II of 1960 provide for 
the constitution of a Tribunal to conduct 
a disciplinary enquiry in matters which 
are referred to the Tribunal. The pro- 
cedure to be followed by the Tribunal 
js governed by certain rules framed 
under the Act. After the conclusion of 
the enquiry the Tribunal submits a re- 
port to the Government recommending 
penalties which should be imposed on 
the Government servant. There is. no 
specific provision in Act II of 1960 en- 
abling the Tribunal to continue the en- 
quiry after a Government servant, 
against whom an enquiry is pending, 
attains the age of superannuation during 
the enquiry. If orders are passed under 
the Fundamental Rules refusing to re~ 
tire the Government servant and con- 
finuing him in service till the enquiry 
is over, the Tribunal can certainly pro- 
ceed with such an enquiry. But in the 
present case there was no such order 
passed under the Fundamental Rules, 
Even in the judgment of the Division 
Bench in W. P. Nos. 1140 and 1141 of 
pees (Andh Pra) it was observed as fol- 
Ows :— 


“We may however express here that 
it is open to the Government to appoint 
any authority for the purpose of taking 
action under Article 351-A of the Pen- 
sion Code.” 

Instead of appointing another authority 
for the purpose of Article 351-A of the 
Pension Code, it is perfectly open to the 
Government, by virtue of the very same 
provision, to continue the enquiry. Pro- 
wiso (a) to Article 351-A serves this 
purpose as it provides that after the final 
retirement of the officer, departmental 
proceedings shall be deemed to be pro- 
ceedings under this Article and shall be 
continued and concluded by the autho- 
tity by which it was commenced in the 
same manner as if the officer had con- 
tinued in service. This provision has 
1973 Andh Pra/l5 IX G—17 


‘these provisions preclude the 
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the same effect and achieves the same 
result as an order passed under the 
Fundamental Rule 56 by which the ser- 
vices of a Government servant are con- 
tinued after retirement for the purpose 
of concluding the disciplinary proceed- 
ings pending against him. We arse, 
therefore. unable to notice any direct or 
indirect conflict between the provisions 
of Article 351-A and the provisions of 
Act II of 1960. We are in entire agree- 
ment with the view expressed -by Parthaz 
sarathi. J. that the two provisions may 
be read as complementary to each other 
as there is nothing inconsistent between 
them. 

6. It was then argued before us 
by the appellant’s learned counsel that 
under Section 7 of the Act the Tribunal 
can recommend only penalties which are 
specified in the Andhra Pradesh Civil 
Services (Classification, Control and Ap- 
peal) Rules which cannot be imposed in 
a case like this. This argument was re- 
jected by Ekbote. J.. as he then was in 
Writ Petition No. 595 of 1965 fAndh Pra) 
referred to above. There is nothing in 
Act II of 1960 restricting the power of 
the Tribunal to recommend only one of 
the penalties mentioned in theC.C.C.A. 
Rules. The provisions of Section 7 of 
the Act are- general and they empower 
the Tribunal’ to recommend penalties 
which should be imposed on the Govern- 
ment servant. The learned counsel also 
invited our attention to Rule 7 (5) of the 
Rules under Act II oe 1000 stating that 
the provisions of the C C. A. Rules 
shall apply in regard to ne matter for 
which no specific provision is made in 
the rules. This merely relates to the 
procedure at the enquiry under the Act, 
Sub-clause (ii) of Rule 7 (5) says that 
the C. C. C. A. Rules apply to any other 
matter for which no specific provision is 
made in these rules. We do not see how 
Tribunal 
from recommending a penalty under the 
Pension Code. In the present context 
the only penalty which can be imposed 
under Article -351-A is withholding or 
withdrawing any pension or any part 
of it. The imposition of this penalty 
always rests in the Government and the 
Tribunal is a mere recommending au- 
thority. 


T. Another argument advanced 
before us by the appellants learned 
counsel is that the definition of a “Gov- 
ernment servant” under Section 2 (b) of 
Act II of 1960 means a person in the 
civil service of a State and that the 
provisions of the Act do not apply to 
Government servants who are not in 
service, In view of the statutory provi- 
sion contained in proviso to Art. 351-A, 
the public servant continues to be in 
service till the disciplinary enquiry is 
concluded. Hence the Government ser- 
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vant continues to be such for the pur- 
poses of the enquiry before the Tribu- 
nal. In any view. of the matter. we are 
unable to see that there is any con/Zlict 
between the provisions of Act II of 1960 
and Article 351-A of the Pension Code. 
Wo, therefore. agree with the view ex- 
pressed by Parthasarathi. J. on behalf 
of the Division Bench and disagree with 
due respect with the view expressed by 
the Division Bench in W. P, Nos. 1140 
and 1141 of 1965 (Andh Pra). We ac- 
cordingly hold that the Tribunal has 
jurisdiction to proceed with the enquiry 
for the purposes of imposing penalties 
under the Pension Code. 

8. We. therefore. dismiss the ap- 
peal. but there will be no order as to 
costs. Government Pleader’s fees is fix- 
ed at Rs. 100/-, 

Appeal dismissed. 
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M. KRISHNA RAO, J.:— This ap- 
peal is filed by defendants 1l and 3 to 7 
against the judgment of the are 
Subordinate Judge, Bapatla in O. S. 

26 of 1967. 


2. The relationship between 
parties may be stated es follows: Rami- 
reddy and Veerareddy are two brothers. 
The plaintiff is the widow of Rami- 
reddv. The ist defendant is the widow 
of Veerareddy, defendants 2. 3 and 4 
are the sons and defendants 5. 6 and 7 
are the daughters of Veerareddy. 
Ramireddy and Veerareddy were 
living as members of an _ undivided 
family. On 4-5-1969 Ramireddy exe- 
cuted a deed of settlement Ex. A-I, 
when he was 80 years of age, in favour 
of his brother Veerareddy conveying 
his entire undivided interest in the 
family. Veerareddy was having child- 
ren and Ramireddy as affectionately 
disposed towards Veerareddy and his 
children and hence he executed the said 
settlement deed reserving a life interest 
in himself end also providing that after 
his lifetime his brother should main- 
tain his wife. Thereafter Ramireddy 
died in January, 1965 and his brother 
Veerareddy too died in March, 1965. 
After the death of Ramireddy. differen- 
ces arose between the plaintiff and the 
lst defendant. as a result of which the 
plaintiff demanded by notice partition 
of the properties representing the share 
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of her husband. The defendants replied 
that Ramireddy executed a deed of 
settlement of all his properties and that 
the plaintiff had only a right of main- 
tenance. The plaintiff thereupon filed 
the present suit for partition and re- 
covery of her husband’s share after can- 
celling the deed of settlement executed 
by her husband as having been vitiated 
by undue influence. and also on_ the 
ground that it is not valid under Hindu 


Law. The 3rd defendant one of | the 
sons of Veerareddy filed a written 
statement denying the plaint allega- 


tions. Defendants 1 and 4 to 7 adopted 
his written statement, The court below, 
on a consideration of the evidence and 
probabilities in the case. held that the 
deed of settlement was a genuine docu- 
ment not vitiated by undue influence, 
but gave a decree to the plaintiff hold- 
ing that the settlement deed is void 
and inoperative under Hindu ‚Law in 
the absence of consent of the other co- 
parceners. : 


3. In this appeal the learned 
counsel for the respondent-plaintiff 
sought to challenge the adverse finding 
given by the Court below. We have 
gone through the evidence and we do 
not see any reason to differ from the 
finding of the lower Court on this voint. 
Hence the only question which remains 
for consideration is whether the deed 
5 settlement is valid under Hindu 

aw. 


d. It may be recalled that on the 
principal sources of Hindu Lew as it 
stands today is judge-made law. Many 
a text of Hindu Law has lost its origi- 
nal complexion due to the impact of 
several inroads made by the interpre- 
tations of commentators and judicial 
decisions which have reflected from 
time to time the spirit of the chansing 
society. The original rule of Hindu 
Law prohibiting a coparcener from 
dealing with his undivided interest in 
the coparcenary property has also suf- 
fered an appreciable change and reform 
due to the development of commerce 
and trade and the ovhenomenal evolu- 
tion of social life when ccrpared to the 
age when the Hindu society was gov- 
erned by the texts of Hindu Law. 


According to the original text of 
Mitakshara extracted in Ponnappa Pillai 
v. Pappuvayvangar. ILR (1882) 4 Mad 
1 at p. 54, “separated kinsmen, as those 
who are unseparated are equal in res- 
pect of immovables. for ane has not 
power over the whole to make a sift, 
sale, or mortgage”. It was interpreted 
as “among unseparated kinsmen the 
consent of all is indispensably requi- 
site. because no one is fully empowered 
to make en alienation since the estate 
is in common,” At least by the middle 
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of the 19.h century it was recognised 
in the Madras and Bombay States that 
a coparcener tan sell, mortgage or 
otherv.ise alienate for value his un- 
divided interest in the coparcenary pro- 
perty without the consent of the other 
corarceners. The rigour of the orinal 
text has been obviously relaxed in 
fevour of the alienees for value and 
also in favour of purchasers at an exe- 
cution sale in many other Provinces in 
Inc’a. The next stage of the develop- 
ment is that the creditor is allowed to 
bring to sale in execution the undivid- 
ed interest of a coparcener without the 
concurrence of the others. He can even 
purchase the share and standing in tne 
shoes of the alienating coparcener work 
out his rights in a general suit tor 
partition. But the restrictions on the 
power to make a sift or device of inte- 
rest however continued in force. No 
doubt the Hindu Law Texts laid down 
some exceptions conferring power on 
the father or manager to make gifts of 
small extents of property within reason- 
able limits for religious. charitable pr 
other pious purposes. But the rigcur cf 
this rule was attenuated in coursre of 
time by judicial authority by upholding 
gifts and testamentary dispositions of 
undivided coparcenary property on the 
ground of consent or ratification of all 
the coparceners. whose interests are 
directly affected by the transfer or dis- 
position. Another device adopted was 
to treat the transaction wherever possi- 
ble as a renunciation by a conarcencr. 
Coming to recent times, Section 30 of 
the Hindu Succession Act contains a 
statutory recognition of the right of a 
coparcener to dispose of by will his 
undivided interest in the copareenary 
without the consent of the others The 
only surviving relic of this antiqucied 
Hindu Law is that a coparcener ce: -nt 
make a gift of his undivided inter « in 
the coparcenary without the consent of 
the other coparceners. We have no 
doubt that in the near future this rule 
would be liquidated by the Legislature. 
But we have to note that the trend of 
judicial authority is as far as possible 
to uphold a gift made by a coparcener 
if the consent of the other coparceners 
is either express or implied or even if 
it is ratified at a subsequent point of 
time. 

5. We will now refer to the au- 
thorities cited on behalf of the appel- 
lanis in support of the contention that 
such a gift can be held to be valid if 
the consent of the other coparceners is 
express or implied. In Tagore v. 
Tagore, (1872) 9 Bengal LR 377. Privy 
Council observed that as to ancestral 
estate it is said to be improper that it 
should be gifted by the holder without 
the concurrence of those who are inte- 
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Tested in the succession. In Seth Lak- 
hmi Chand v. Mt. Anandi, AIR 1926 PC 
54, a bequest by an undivided coparce-+ 
ner of his interest was justified on the 
basis of a family arrangement which 
was acted upon and consented to by 
all the co-sharers. In Gundayya Han- 
mant v. Srinivas Narayan. AIR 1937 
Bom 51. gift by one coparcener of his 
interest in the coparcenary property in 
favour of the other was held to be 
valid on the ground of mutual concur- 
rence. The true principle is stated to 
be that a coparcener cannot do any act 


which is to the prejudice of the other 
toparceners or which infringes their 
rights over the common property ex= 


cept with their consent express or im= 
plied. 


Ram Saran Singh v. Prithipal Singh, 
AIR 1950 All 224 is a case where one 
coparcener makes a gift of his interest 
in favour of the remaining coparcener. 
In such a case the consent of the re- 
maining coparcener is implied or it can 
be justified as a relinquishment by one 
in favour of the other. In Subbanna v. 
Balasubbareddi, AIR 1945 Mad 142 (FB) 
it was held that where a coparcener re« 
linquishes his interest in favour of only 
some of the other coparceners. it ope- 
rates as a relinquishment in favour of 
all the other coparceners. and such a 
transaction is not affected if the out- 
going coparcener takes a trifle 
Rathnasabapathy v. Saraswathi Ammal, 
ATR 1954 Mad 307 a Division Bench of 


the Madras High Court, while noting 
that a gift of undivided coparcenary 
interest is not permitted under Hindu 


Law, however held that such a sift can 
be made with the consent of all the 
coparceners and that with such consent 
the gift may be even to a stranger or 
a charity. The next is a direct deci- 
sion of a Division Bench of the Andhra 
Pradesh High Court in Suryakantam v. 
Suryanarayanamurthy, AIR 1957 Andh 
Pra 1012. That was a case where a co- 
parcener executed a deed of settlement 
of his undivided share in the joint 
family properties in favour of his wife 
and mother with a condition that he 
should be maintained for life by pay- 
ment of Rs. 200/- as maintenance per 
annum. After the death of the donees 
the remaining coparceners ratified this 
transaction at a partition between them. 
It was accordingly held as follows: 


“The rule of Iaw is not that the 
gift of undivided share is void in the 
sense that it is a nullity but only in 
the sense that it is not binding on the 
other coparceners, The rule is that no 
such gift can be made without the con= 
. currence of the persons affected. But, 
whereas in this case the members of 
the family subsequently recognised and 


a 
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acted upon the gift and allotted a share 

the donee, the transaction cannot 
attacked by a stranger or the donor 
himself. Hence there could be no im- 
pediment of law in passing of a good 
title in favour of the minor wife under 
that arrangement.” 


a3 6. We may now refer to the pros 
visions of the Hindu Succession Act 
which have to some extent introduced 
a change in the Hindu Law concept of 
coparcenary. Section 6 clearly recoge 
nises the right on the death of a copar= 
cener, of certain preferential heirs to 
claim an interest in the property which 
belonged to the share of the coparcener 
at the time of his death, In Mulla’s 
Hindu Law it is pointed out in the note 
to Chapter XII on coparceners as fol» 
lows:— > 

“The cardinal doctrine of the Mita» 
kshara law that a coparcener in a joint 
family cannot make a valid gift or bee 
quest of his interest in the coparcenary 
property so as to defeat the rights of 
the other members to take by survivor- 
ship is partly abolished to the extent 
that it is now competent to such a co- 
parcener to dispose of by will (S. 30} 
his undivided interest in the coparces 
nary property.” 


Under the proviso to Section 6 of 
the Hindu Succession Act. if a copara 
cener dies leaving a female relative 
specified in class I of the Schedule to 
the Act. etc.. his interest in the copar- 
cenary devolves by testamentary or in» 
testate succession. and not by survivors 
ship. 

7 We will now refer to the 
other line of authorities cited by the 
learned counsel for the respondent. in 
which a gift of coparcenary property 
was held to be invalid. In Baba v. Tim- 
ma, ILR (1884) 7 Mad 357 (FB) it was 
held that a Hindu father while unsepa- 
rated from his son has no power ex=. 
cept for purposes warranted by the 
special texts to alienate to a stranger 
his undivided share in the ancestral 


estate. That was a clear case where 
there was no plea of consent on the 
part of the son of the donor. Under 


those circumstances it was held to be 
not binding on the son. The principle 
underlying the decision is that as the 
son had an equal interest in the copar- 
cenary property it is not open to the 
father without his concurrence to affect 
his rights in the property. 


Ramanna v. Venkata, ILR (1888) If 
Mad 246 is again a case of the son 
questioning a gift made by his father 
with respect to the ancestral property 
in favour of a stranger. The transace 
tion was questioned by a minor son 
who could not have consented to the 
gift. It was held that the gift is invalid 
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as against his son. Applying the above 
principles it was held in Rottala Runga- 
natham Chetty v. FPulicaf Ramasami 
Chetty, ILR (1904) 27 Mad 162 that an 
alienation which is not supported by 
consideration is in toto void to that ex- 
tent as a gift of undivided family pro- 
perty. In Venkatappayya v. MRagha- 
vayya, AIR 1951 Mad 318. a decision of 
a Single Judge (Raghava Rao. J.). a gift 
made by a father for himself and on 
behalf of his minor son in favour of 
another coparcener was held to be void 
and that even the donor can sue to re- 
cover the property. It is not necessary 
for us to say anything about the cor- 
rectness of this decision which has 
taken an extreme stand. But it can be 
distinguished on the ground that, the 
donor’s minor sons could not have given 
any consent. Reference may next 
made to a decision of a Single Judge of 
this Court (Sheshachalapati, J.) in Sal- 
valingam v. Lingamurthy. AIR 1962 
Andh Pra 173. That was a case of co- 
parcener making a gift of his undivid- 
ed interest in the coparcenary in favour 
of his grandson without the concurrence 
of the son. It was not a case where the 
gift was sought to be validated on the 
ground of consent of the son. Though 
the learned Judge sitting single did not 
choose to follow the judgment of the 
Division Bench of this Court in AIR 
1957 Andh Pra 1012. it can be distin- 
guished on the ground that it was not 
a case where the gift was accepted by 
the coparcener affected thereby. 

The case in A. Perumalakkal v. 
Kumarasan Balakrishnan. AIR 1967 
SC 569, only related to the powers of 
a father or manager to dispose of co- 
parcenary property within the reason- 
able limits for pious purposes. There 
is no doubt a general statement of law 
that a gift of coparcenary property is 
not valid under Hindu Law except for 
specified purposes. But the validity of 
such a gift on the ground of consent of 
other coparceners did not arise for con- 
sideration. The case before the Sup- 
reme Court arose out of a gift by a co- 
pparcener to his wife in the presence of 
son who did not consent for the gift. 
Our attention is also invited to two 


decisions of this Court which have 
arisen under the Gift Tax Act. viz. 
Smt. Valluri Janakamma v. Commis- 
sioner of Gift Tax. (1967) 66 ITR 255 
(Andh Pra) and Commissioner of Gift 
Tax v. P. Hanumanthappa. (1968) 68 
ITR 363 (Andh Fra). In these two 


eases this Court held that a gift of co- 
parcenary property is not valid in law. 
There was no plea that the gifts were 
ratified or consented to by other copar- 
ceners whose interests are affected, 


8. In view of the above autho= 
rities and in the absence of any speci= 
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fic textual authority stating that the 
gift is void as such, we are inclined to 
accept the principle stated by the Di- 
vision Bench in AIR 1957 Andh Pra 
1012, viz.. that the gift is not void but 
it does not bind the other coparceners 
who are affected thereby and that if 
they consent the gift can be treated as 


valid. There is also abundant autho- 
rity as seen above that the consent 
may be express or implied and that 


consent may be given at the time of 
the transaction or inferred by subse 
quent conduct, Applying the above 
principle to the facts of the instant case, 
we find that the gift was accepted by 
the donee who was the undivided bro- 
ther of the donor. The donee’s sons 
have no right by birth in the share of 
the donor. In view of the affection to- 
wards the donee and his sons. the 
donor must be taken to have made the 
gift for the common benefit of ‘he 
donee as well as his sons. The first 
son of Veerareddy had relinquished all 
his interests in favour of others and a 
portion of the gifted property was again 
given by Veerareddy to his second son. 
When the plaintiff gave a notice chal- 


lenging the settlement. the defendants 
denied her claim and relied on the 
settlement. The youngest son filed 


a written statement adopting the pleas 
raised by his father accepting the sift. 
The plaintiff is not a conarcener hav« 
ing any pre-existing interest in the un- 
divided interest of her husband. Hence 
she is not a person affected by the gift. 
We. therefore, hold that the gift Ex. 
A-1 is valid. : As the deed of gift did 
not specify the amount to be paid to 
the plaintiff by way of maintenance, 
we confirm the finding regarding main- 
tenance given by the lower Court viz., 
Rs. 100/- per month for her life. The 
learned counsel for the appellant is also 
agreeable to pay maintenance at that 
rate. We. therefore, allow this appeal 
and set aside the decree of the jower 
Court. 


9. In the result. the suit will be 
dismissed in so far as it related to the 
cancellation of the gift-deed and for re- 
covery of possession of the properties 
by way, of partition and for profits. 
But instead, there will be a decree 
awarding maintenance at the rate of 
Rs. 100/- per month from the date of 
plaint. There will be a charge on the 
A Schedule properties for the mainten- 
ance. The decree for costs and the di- 
rection for court-fee given in the Court 
below will stand. But the parties will 
bear their respective costs in this 


appeal. 
A Appeal allowed 


[Ere 
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The Director of Technical duca- 
tion, Hyderabad, Appellant v. Lalchand 
and another, Respondents. 

Writ Appeal No. 32 of 1972, D/- 
5-7-1972, against order of Kondaiah. J. 
in W. P. No, 300 of 1970 D/- 18-9-1970. 


Index Note:— (A) Constitution of 
India, Arts. 226 & 227 — Plea of viola- 
tion of Art. 19 (1) (g) is not tenable un- 
lezs its foundation is laid in writ peti- 
tion. (Para 10) 

Index Note:— (B) Letters Patent 
(Anchra Pradesh), Clause 15 — Apreal 
from decision in writ petition — Ap- 
pe"iate Court will not permit new case 
wnc foundation thereof is not laid in 
writ petition. 


Brief Note:—(B) Thus. where in ap- 
peal new plea was urged for the first 
time that Administrative rule (prescrib- 
ing only particular type-writing machine 
for typing examination) was violative 
of Art. 19 (1) (g) of the Constitution and 
there was no foundation for this point 
laid in the writ petition. the court did 
not permit the plea to be raised. 

(Para 10) 

Index Note:— (C) Education — An- 
dbra Pradesh Government Technical 
Examinations (Typewriting) — Adminis- 
trative Rule 6 (b) prescribing use o 
only one particular type of machine in 
the examination — In the circumstances 
Rule held to be reasonabie — Standard 
of “unreasonableness” explained. 


Brief Note:— (C) For Administra- 
tive Act or Rule meriting being struck 
down for  umreasonableness, the un- 
reasonableness should be gross amount- 
ing to bad faith or improper exercise 
of discretion or omission to take into 
account relevant considerations or irre- 
levant considerations being taken into 
account. Merely because court thinks 
x to be unreasonable it cannot be struck 
own. 


Thus where Rule 6 (b) provided 
that one particular Typing Machine only 
could be used by candidates in egami- 
nation of Telgu Typewriting (the only 
other type of machi.e having been 
found by Government to be unsuitable 
for recognition) it was held that as the 
Government had a right to prescribe 
particular machine for holding exami- 
nation and because the petitioners could 
not show any right to compel the Gov- 
ernment to prescribe any machine orf 
such machine as was available for prac- 
tice to the petitioners and the statisti- 
cal data created doubt as to why peti- 
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tioners cculd not use the prescribed 
machine it was held that Rule 6 (b) 


was not unrgasonable. (Paras 11 to 14) 


3rd Government Pleader on behalf 
of Aprpcollant; N. V. Gopalakrishnama- 
charyvlu. for Respondents. 

JUDGMENT :— This is an appeal 


from ‘he order of our learned brother, 
Kondaish. J. given in W. P. No. 300/1970 
on 18ih September. 1970. whereby the 
learncd Judge allowed the writ petition 
and issued a writ of mandamus res- 
trainings the Government from prohibit- 
ing the use of Prakash Andhra Mudra 
Lekhini or any other Telugu typewrit- 
mechine in the Government Techni- 
Examinations in Telugu Typewrit- 
Lower and Higher Grades. 


2. The facts leading to the writ 
petition are that the two petitioners 
wanted to appear for the +ypewriting 
exemination held by the Government. 
The ist petitioner had appeared for 
lower grade typewriting examination 
in 1967. He even then used Prakash 
Andhra Mudra Lekhini for the purpose 
of giving the examination. The Govern- 
ment withheld the result. The Govern- 
ment however subsequently was per- 
suaded to announce the result and the 
petitioner passed in that examination. 
He then wanted to appear for the 
Higher Examination but insisted on the 
use of Prakash Andhra Mudra Lekhini. 
This Court by an interim order permit- 
ted the Ist petitioner to appear for the 
examination subject to the result of the 
writ petition. He thus appeared for the 
examination and has been declared to 
have passed the examination. 

3. The 2nd petitioner is a new 
entrant and intends to appear for the 
higher grade typewriting examination. 
He also filed an apovlication to permit 
him to appear in the said examination. 
He was permitted by the Government 
but was insisted to give the examina- 
tion on Chinnamamba Andhra Mudra 
Lekhini. which is the typewriter re- 
cocnised bv +- Government for the 
purpose of hre ag the said examina- 
tion. In viewy of the interim order 
passed in his favour by this Court, he 
also appeared for the examination. He 
also seems to have passed the examina- 
tion by using Prakash Andhra Mudra 
Lekhini. 


4, The writ petition was filed by 
the petitioners in their capacity as stu- 
dents appearing for the examination 
mainly on the ground that the Gov- 
ernment has no power to prescribe a 
particular typewriter machine for the 
purpose of holding examinations. It was 
also contended that the Chinnamamba 
Andhra Mudra Lekhini was manufac- 
tured 35 vears before. that the machine 
is not available in the market and since 
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the petitioners have practised on Pra- 
kash Andhra Mudra Lekhini, they are 
entitled to use the said machine for the 
purpose of giving the examination. 

5. The writ petition was resisted 
by the Government contending inter 
alia that the Government has a right 
to prescribe the syllabus for the exami- 
nation or the use of a particular 
machine, that it is only in the exercise 
of such power that Chinnamamba An- 
dhra Mudra Lekhini has been prescrib- 
ed, that in 1966 about 123 candidates 
appeared for lower and higher grades, 
that in 1967. 150 candidates appeared 
and that 170 candidates appeared in 
1968 without any difficulty in using 
Chinnamamba Andhra Mudra  Lekhini 
for the purpose of examinations. The 
Government however agreed in the 
counter that the machine was manufac- 
tured some 35 years before and is not 
zeadity available in the market for pur- 

ase. 


6. The learned Judge quashed 
Rule 6 (b) solely on the ground that 
the said Rule is unreasonable, discrimi- 
native and arbitrary. It is this view of 
the learned Judge that is now assailed 
in this writ appeal. 

T: From a reading of the judg- 
ment under appeal one gets an impres- 
sion that the learned Judge allowed the 
writ petition on the ground that the 
petitioners’ fundamental right guaran- 
teed under Art. 14 of the Constitution 
has been violated because of Rule 6 (b) 
and that is why the learned Judge 
struck down the rule. It was however 
conceded before us by the learned Ad- 
vocate appearing for the petitioners that 
they had not put any case under Arti- 
cle 14 of the Constitution a concession 
which is rightly made. No question of 
any unreasonable classification having 
any nexus to the object of the examina- 
tions that can be said to have been 
made by the impugned rule, will arise 
in this case. We need not therefore 
consider the petitioners’ case from the 
point of view of Art. 14 of the Consti- 
tution. ‘That removes the basis on 
which the learned Judge disposed of 
the writ petition. 

8. It was however contended by 
the learned Advocate for the petitioners 
before us that their fundamental right 
under Art. 19 (1) (g) of the Constitu- 
tion has been violated by framing 
Rule 6 (b). 


9. Before we consider this con- 
tention it is relevant to note that the 
Rules in question are not made in pur- 
suance of the exercise of any power 
conferred on the Government by any 
statute. This set of Rules is admitted- 
ly made in the exercise of the adminis- 
trative power. The impugned Rule 
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Rule. 
judg- 


[Prs. 4-11] 


therefore is an administrative 
Nevertheless the position in our 
ment does not alter. 


_ 10. In order to attract the provi- 
sions of Art. 19 (1) (g) it is necessary 
to lay a firm foundation in the petition 
itself. The petitioners ought to have 
shown that Rule 6 (b) affects the prac- 
tice of their profession or impedes their 
eccupation trade or business. In other 
words, Rule 6 (b) imposes an unreason~ 
able restriction on the practice of their 
profession or carrying on their occupa- 
tion. trade or business. We were taken 
through the writ petition. No such alle- 
gations are made in order to ley the 
foundation for any such contention on 
Art. 19 (1) (g) of the Constitution. It is 
true that the Ist petitioner owns a type- 
writing institute but he coaches the 
students only in English Typewriting. 
There is no reference made in the Writ 
Petition that he proposes to start a 
Telugu Typewriting Coaching Institute 
and for that purpose alone he is appear- 
ing for the higher grade examination, 
as was sought to be made out before us. 
No reference has been made in the 
petition as to how Rule 6 (b) interferes 
with the practice of his profession or 
his carrying of any occupation. trade 
or business. In so far as petitioner No. 
2 is concerned he is not in any profes- 
sion connected with typewriting. In 
these circumstances it would not be 
proper for the Court to deal with a 
question in regard to which a founda- 
tion was not laid in the writ petition. 
The respondent had no occasion to 
meet any such case. For the first time 
in appeal we do not think we could 
permit the learned Advocate for the 
petitioners to build up altogether a new 
ease. 


11. Now the word ‘reasonable’ 
or its correlative ‘unreasonable’ and 
the corresponding adverbs are in com- 
mon parlance in the Jaw Courts con- 
stantly used, almost as often misused, 
and forced into the service of many 
arguments into which they fit with 
varying and often with slight appropri- 
ateness, A ‘broad division can be recog- 
nised between the use of ‘reasonable’ 
as a measure of the standard of the 
conduct or foresight of the hypotheti- 


eal normal citizen or of what he is 
entitled to receive by due process of 
law, and, on the other hand. of the 


rational or irrational character of a de- 
cision or a rule. In this context the 
test is probably more accurately stated 
thus: Was the decision or rule in ques- 
tion one to which no reasonable ae 
whether administrative authority or 

Magistrate could have come? Should 
the answer to the question so posed be 
negatived then the Court will have no 
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more regard to the decision or rule in 
question. 


12. We are satisfied that in view 
of the above even an administrative 
tule cannot be struck down merely be- 
cause the Court thinks that it is un- 
reasonable, It is now firmly settled 
that no administrative act can be struck 
down merely because the Court thinks 
that it is unreasonable. In order to at- 
tract the wrath of the Court the un- 
reasonableness must be so gross as to 
almost amount to arbitrariness and it is 
now well settled that an administra- 
tive act can be attacked on such gross 
. funreasonableness only when it amounts 
to bad faith or improper exercise of 
discretion, or when relevant considera- 
tions have been omitted from being 
taken into account or irrelevant consi- 
derations have gone into account. It is 
only in the context of these grounds 
that reasonableness goes very near to 
those grounds of attack on any adminis- 
trative act. No such ground either is 
specifically pleaded or is made out. We 
do not therefore think that Rule 6 (b) 
ean be struck down merely because the 
Court thinks that it is unreasonable. 


13. On facts also we do not think 
there is enough material to hold that 
the rule is unreasonable. It may be 
that Chinnamamba Andhra Mudra Le~- 
khini was manufactured some 35 years 
ago. It may also be that it is not 
readily available in the market. but 





from the statistics incorporated in the . 
counter one necessarily reaches the 
conclusion that when 170 students 


could appear for the examination only 
using Chinnamamba Andhra Mudra Le- 
khini we fail to see how 40 students, 
who appeared in the relevant year 
along with the petitioners. could not 
jhave given the examination on that 
machine. The Government has a right 
to prescribe a machine for the purpose 
of holding the examination. The. peti- 
tioners are not shown to possess any 
right to compel the Government either 
mot to prescribe any machine or pres- 
eribe only such machine which is avail- 
able for practice to the petitioners. We 
are therefore satisfied that Rule 6 (b) 
lis not unreasonable. 


14. We are not at all impressed 
with the argument that while for the 
English Typewriting Examination as 
many as 31 typewriting machines are 
prescribed, for Telugu unreasonably 
only one machine is prescribed. It was 
mot disputed before us that at the mo- 
ment there are only two typewriting 
machines in Telugu available. It was 
also not disputed that in the key-board 
as well as in performance they differ 
very much. It was brought out in the 
counter that Prakash Andhra Mudra 
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Lekhini was sought to be recognised by 
the Government. The Government on 
examination thought that the machine 
does not come up to the standard and 
consequently refused to recognise it. In 
these circumstances how can the Gov- 
ernment be compelled to alow the 
candidates to use a sub-standard ma- 
chine for the examinations. 


15. Finally it must be recognised 
that Mandamus is not a Writ which is 
issued as a matter of course nor can 
any one claim it as a matter of right. 
It is a discretionary remedy available 
only in cases where the petitioner satis- 
fies the Court that the respondent is 
under a statutory duty of a public na- 
ture and that the petitioner approach- 
ed the Government to discharge that 
statutory public duty and the Govern- 
ment declined to so perform that pub- 
lic duty. No such statutory duty was 
pointed out to us, In the absence of 
any such statutory obligation on the 
part of the Government, it is obvious 
that this Court cannot issue a Writ of 
Mandamus. We would therefore allow 
the appeal. set aside the judgment of 
the learned Judge and dismiss the writ 
petition with costs. Advocate’s fe 
Rs. 100/~ in each Court. 

Appeal allowed. 
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OBUL REDDI AND VENKATRAMA 
SASTRY, JJ. 

K. Asheram, Appellant 
and others. Respondents, 

Letters Patent Appeal No. 6 of 
1970, D/- 3-7-1972, against judgment of 
A. D. V. Reddy. J. in A. A. O. No. 247 
of 1968. D/- 31-3-1969. 

Index Note:— (A) Limitation Act 
(1908), Art. 182 (5) — Final order — 
Order of executing Court consigning the 
file to record room for statistical pur- 
pose — Not a final order — Order in 
A. A. O. No, 247 of 1968, D/- 31-3-1969 
(Andh. Pra.), Reversed. (Paras 6, 10) 


Brief Note:— (A) Where it is clear 
from the order of the executing Court 
that it consigned the file to record room 
without terminating the proceedings not 
knowing how long High Court will take 
to dispose of the revision filed the 
order must be treated as passed for 
statistical purposes and not a "final 
order’ within meaning of Art. 182 (5). 
It is. therefore, not necessary for the 
decree-holder to be watchful about the 
revision filed by the judgment-debtor 
and then move the court for revival of 
his execution petition consigned to re~ 
cord room. : (Paras 6, 10) 


AQ/BQ/A18/73/RSK 


v. Abdulla 
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Cases Referred: Chronological Paras 
AIR 1964 SC 1454 = (1964) 6 SCR 
251. Venkeanna v. Bangararaju 
AIR 1959 SC 809 = 1959 Supp (2) 
SCR 364, S. K. Sahgal v. Kishore 
Khanna 9. 10 
AIR 1958 Andh Pra 655 = ILR 
(1957) Andh Pra 615, Chand- 
mal v. Pratapgirji 
AIR 1953 Mad 213 = (1952) 2 Mad 
LJ 498, Venkata Subbayya v. 
Venkanna 
AIR 1940 All 151 = 1940 All LJ 
180 (FB). Bhan Datta v. Tulsa 
Kuer 9. 10 
Sadasiva Rao and R. C. Mishra, for 
Appellant; B. V. Subbarayudu. for Res- 
pondents. 


OBUL REDDI, J.:— The _ short 
question that arises for consideration in 
this Letters Patent Appeal is whether, 
by reason of the executing Court hav- 
ing taken the execution petition out of 
its file and consigned the same to Te- 
cords. the right of a decree-holder to 
execute the decree is taken away unless 
he had made an application for revival 
of the execution petition within three 
years from the date of that order ie 
0-12-1951. 

2. The facts necessary for the 
disposal of this appeal are these: One 
Chunnilal, the father of the appellant 
{8rd decree-holder) and others obtained 
a decree in O. S. No. 10/1 of 1333 Fasli 
against the defendants, The action was 
laid on the foot of a mortgage. The 
decree provided that the debt has to 
remain under mortgage till the decree 
was completely satisfied. A number of 
execution petitions were filed. the last 
one being E. P. No, 13/2 of 1355 Fasli 
for realisation of the balance of the de- 
cretal amount by sale of the mortgage 
property as well as arrest and detention 
of the judgment-debtors in a civil pri- 
son. Some of the judgment-debtors 
paid a portion of the decretal amount 
and compromised with the decree- 
holder. A revision was preferred in 
the High Court against that order, by 
those who did not compromise and en 
ex parte stay order was obtained 
against the execution of the decree. 
That revision. it- would appear was dis- 
missed on 20-3-1951 for non-payment of 
“costs”, It appears from the order of 
the executing Court that the order dis- 
missing the revision _ for non-payment 
of costs was not received by it and 
therefore it made the following order 
on 1-12-1951. 


"Advocates for the parties present. 
No intimation regarding disposal of re- 
vision has been received from the High 
Court. The proceeding is pending since 
long time awaiting the disposal of the 
revision by the High Court. It appears 
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proper to consign the proceedings to 
records. The decree-holder can submit 
petition for revival of proceedings after 
disposal of revision For the present 
awaiting the disposal of revision the 
file be consigned to the records.” 
Fourteen years thereafter. decree-holder 
No. 3 (the appellant herein) fled E. A. 
No. 17 of 1965 for restoration of E. P. 
No. 13/2 of 1355 Fasli, and that appli- 
cation was allowed by the executing 
Court on 29-7-1968. It is against that 
order, C. M. A. No. 247 of 1968 was 
preferred by judgment-debtors 8 and 
12 (respondents 1 and 2 herein) canvas- 
sing the correctness of the order of the 
executing Court. Our learned brother, 
A. D. V. Reddy, J. allowed the appeal 
and reversed the order of the executing 
Court on three main grounds viz. (1) 
that the decree-holder having failed to 
make an application for renewal of the 
execution petition “should be deemed to 
have abandoned his right to continue 
the prior execution petition” (2) that 
the application for revival filed fourteen 
years later is barred by limitation 
under old Art. 181 of the Limitation 
Act; and (3) that the limitation of 
three years for filing a fresh applica- 
tion commenced from the date of dis- 
missal of the revision by the High Court 
which was on 20-3-1951. 


3. Mr. Sadasiva Rao appearing 
for the appellant contended that the 
appellant was not a party to the Civil 
Revision Petition preferred to the High 
Court inasmuch as no notice was serv- 
ed upon him either regarding the inte- 
Tim stay order obtained by the judg- 
ment-debtors or as regards the filing 
of the main revision petition; and as 
such, the dismissal of the revision by 
the High Court for the failure of the 
judgment-debtorgs to pay “costs” or 
batta for serving notices on the orisi- 
nal decree-holder cannot be called in 
aid either for the purpose of imputing 
the appellant with knowledge of the 
disposal of the revision or for the pur- 
pose of contending that the present ap- 
plication is barred by limitation. It is 
further contended by him that 
order of the executing Court consigning 
the file to records is not a “final order” 
terminating execution petition as re- 
quired under Article 182 (5) of the Li- 
mitation Act and therefore the execu- 
tion petition must be deemed to be 
pending on the file of the executing 
Court. and that the direction or advice 
of the executing Court that the decree- 
holder can submit a petition for revi- 
val of the proceedings after the dispo- 
sal of the revision, does not amount to 
making a final order in the execution 
petition so long as no final order is 
petition. Mr. 
B. V. Subbarayudu, the learned counsel 
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appearing for the respondents. ought 
to counter the argument of the learned 
ccunsel for the appellant on the ground 
that ihe appellant was aware of the 
pendency of the revision petition in the 
Hish Court on the date on which the 
exccuting Court had passed the order 
(extiacted above) and that is borne out 
by the fact that the execution petition 
is to await the disposal of the revision 
pending in the High Court and it was 
for him. as a prudent and diligent per- 
son, to find out the fate of the revision 
and then pursue the execution petition; 
and having failed to do so. he cannot 
be permitted after a lapse of fourteen 
vears to make an application for revi- 
val of the execution when he should 
have filed the application for its revival 
within three years from the date of 
disposal of the revision by the High 
Court i.e. 20-3-1951. The learned covn- 
sel for the respondents also sought to 
contend that though the earlier part of 
the impugned order shows that the exe- 
cuting Court directed the file to be 
consigned to records. the direction 
given by it to the decree-holder to file 
an application for revival should be 
construed as a “final order” and termi- 
nation of the execution petition itself 
and he having failed to make an appli- 
cation within the period of three vears 
from 20-3-1951 the date of disposal of 
the revision by the High Court, should 
pay the penalty for it. 


4. From the records in the Civil 
Revision Petition made available to us, 
we find that time was granted by the 
formir Hyderabad High Court for pav- 
ment of process fee for serving notice 
on the respondents. As can be seen 
from the records. a Division Bench pass- 
ed the following order on 21-6-1950. 


"The records be sent to Warangal 
as requested. Lawyer for the appellant 
undertakes to pay the necessary costs. 


One month’s time is granted for the 
same.” 

On 22-7-1950 three weeks’ time was 
granted for depositing costs. On 14-8- 


1950 two weeks’ further time was grant- 
“process fee”, On 
30-8-1950 time for depositing process 
fee was further extended by two 
weeks, On 18-9-1950. another Division 
Bench consisting of Manohar Pershad, 
J. (as he then was) and Mohamed Ah- 
med Ansari. J. passed the following 
order. 


“Sufficient time has ‘been granted 
for depositing process fee. but have not 
been deposited so far. Further three 
weeks granted for the same in defaut 
the petition for bringing the legal re- 
presentatives dated 17th Ardibahist 1358 
Fasli shall stand dismissed.” 

On 18-11-1950 two weeks’ time was 


ed for paying 


et 
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aranted for depositing costs which was 
followed by a similar order dated 5-12- 
1950. On 5-12-1950. time was further 
extended for paving process fee and it 
went on till 15-3-1951 on which the 
following order was passed. 


“Costs be deposited within three 

days on default the petition in revision 
shall stand dismissed.” 
Ultimately an endorsement was made 
by the Superintendent of the Court on 
20-3-1951 that as the process fee was 
not paid within the time specified by 
the Division Bench. the revision stood 
dismissed. 


5. There is nothing in the entire 
file — part of which is in Urdu and part 
of which is in English—-which the learn- 
ed counsel for both sides have looked 
into. to indicate that the decree-holder 
was served personally with notice 
either in the revision or in the civil 
miscellaneous application for stay, The 
final order dated 20-3-1951 was not 
made in the open Court as may be seen 
from the endorsement in Urdu, but by 
a Superintendent. So it is difficult, in 
the face of what is contained in the 
records of the erstwhile Hyderabad 
High Court to hold that the decree 
holder had notice of the revision peti» 
tion or its dismissal, whatever may be 
the reasons for it. on the date when 
the executing Court made the impugn= 
ed order. Though the file of the High 
Court shows that the revision was dis 
missed for non-payment of process fee 
on 20-3-1951 the records were not des- 
patched to the lower Court by the High 
Court; nor was it in the knowledge of 
the decree-holders that the revision was 
disposed of in the above manner on 
1-12-1951 when the District Judge con= 
signed the E P. file to the record room 
and asked the parties to await the dis- 
posal of the revision. This far 
from showing as sought 
out by Mr. B. V. Subba Ravyudu for the 
respondents that the decree-holder had 
knowledge of the disposal of the pen- 
dency of the revision in the High Court 
goes to show that he was not aware of 
the revision or its disposal. It is strange 
that the judgment~debtors also did not 
bring to the notice of the Court that 
they had failed to deposit the process 
fee and therefore the revision stood dis- 
missed for that reason. It seems clear 
from the aforesaid facts that the judge 
ment-debtors. for reasons of their own, 
did not want to bring to the notice of 
the executing Court the fate of 
revision as otherwise we have no doubt 
that the Distr'et Judge would not have 
made the impugned order, 


6. We sre unable to agree with 
Mr. Subbaravudn that the order advis= 
ing the decree-holder to file an applica» 
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tion for revival of the execution peti- 
tion amounts to a final order made in 
the execution petition. A final order is 
one which terminates the proceedings 
so far es the Court passing it is con- 
eerned. It is manifest from the order 
of the executing Court that it never 
intended to terminate the proceedings 
and at the same time did not want to 
keep an execution petition on its file 
pending for any length of time. As the 
parties were not in a position to tell 
the Court the stage at which the revi- 
sion stood before the High Court. the 
executing Court felt that it was far 
better to close the file. consign the same 
to the record room and take it up again 
either after receipt of the records from 
the High Court or when it is revived 
by means of an application by the de- 
eree-holder. Such an order will not 
amount to a final order as it was not 
made on merits or for any default of 
the decree-holder. 


7. In Venkata Subbayya v. Ven- 
kanna, (1952) 2 Mad LJ 498 = (AIR 
1953 Mad 213) a Division Bench of the 
Madras High Court consisting of Raja- 
mannar. C. J. and Venkatrama Aiyar. J. 
dealing with an application for revival 
made by a decree-holder three vears 
after the scaling down of the decree, 
observed : 


“The original execution petition 
was not dismissed and there was no de- 
fault on the part of the decree-holder 
and the Court did not intend to finally 
dispose of the execution petition by the 
words “struck off’. The petition must 
be deemed to have been alive and can 
be continued. It is not necessary for 
the decree-holder to file an application 
for revival of the original execution 
petition within three years of the order 
scaling down the decree.” 


8. In Venkanna v. Bangararaju, 
AIR 1964 SC 1454. Subba Rao. J. (as 
he then was) in very clear terms held: 


“The application mentioned in Sec- 
tion 48 is a fresh substantive applica- 
tion and not an application to revive 
or continue a substantive application 
already pending on the file of the 
Court. Where the previous execution 
petition is “closed” for statistical pur- 
poses because the High Court stayed 
the execution pending the appeal filed 
by the judgment-debtors. and the de- 
eree-holders were not in a position to 
proceed with the execution petition, the 
execution petition must be held to be 
pending on the file of the executing 
Court and the subsequent application is 
only an application to continue the pre- 
vious application and not a fresh one.” 
The learned Judge also referred to the 
practice of the executing Courts in using 
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the words “closed”, “struck of“ and 
“recorded” and observed at p. 1457: 

“It is intended not to finally disonse 
of the application but to keep it pend- 
ing. Whether the order was without 
jurisdiction or whether it was valid, the 
legal position would be the same: in 
one case it would be ignored and in the 
other, it is not the phraseology used by 
the executing Court that really mat- 
ters. but it is really the substance of 
the order that is material, Whatever 
terminology may be used. it is for the 
Court to ascertain. having regard to the 
circumstances under which the said 
order was made whether the Court in- 
tended to finally terminate the ex<en- 
tion proceedings. If it did not intend 
to do so, it must be held that the ex-- 
cution proceedings were pending on 
the file of the Court.” 


9. We are unable to say from a 
treading of the order in question that 
the executing Court intended to finally 
terminate the execution proceedings 
and therefore consigned the papers to 
the record room. The object in con- 
signing the file to the record room was 
to await the disposal of the revision by 
the High Court and receipt of records 
thereafter. It would thus appear that 
it is a case of closing the file for sta- 
tistical purposes as the parties were 
also unable to tell it as to the stage of 
the revision petition or how long it 
would take for the High Court to dis- 
pose of the revision. It is not neces- 
sary to multiply decisions on this o>int 
and it would suffice if we refer to a 
Full Bench decision of the Allahabad 
High Court in Bhan Datta v. Tulsa 
Kuer. AIR 1940 All 151 (FB) a Divi- 
sion Bench decision of this Court in 
Chandmal v. Pratapgirii, AIR 1953 
Andh Pra 655 and of the Suvreme 
Court in S. . Sahgal v., Kishore 
Khanna, AIR 1959 SC 809. In Chand- 
mal’s case AIR 1958 Andh Pra 655, 
Qamar Hasan and Kumeravya, JJ. deal- 
ing with a similar case where an order 
was made consigning the petition to 
the record room observed that: 


“The order was one consigning jhe 
execution proceeding to the record room 
was not a disposal within the meaning 
of clause (5) of Art. 182 of the Ind:an 
Limitation Act. or Art. 160 of the Hy- 
derabad Limitation Act.” 


10. Sarkar. J. (as he then was) 
speaking for the Court in Sahgal’s case, 
AIR 1959 SC 809, held: 


_“A right to continue a proceeding 
which is pending is a right which arises 
from day to day and no  auestion of 
any bar of limitation with regard is 
the enforcement of such a right arises ` 
A Full Bench of the Allahabad Higa 
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Court in Bhan Datta’s case, 
All 151 (FB) also held: 


“When execution of decree is stay~ 

ed by Court under Order 21. Rule 29, 
C.P.C. pending disposal of judgment- 
debtor’s suit and execution application 
is thereupon consigned to record room, 
this does not terminate the execution 
Proceedings. When the stay order has 
ceased to operate it is not incumbent 
on the decree-holder to make an appli- 
cation to set execution proceedings in 
motion, If he makes such an applica- 
tion it is not governed by Art. 181. Li- 
mitation Act. and cannot be barred 
even if made more than three vears 
after the disposal of judgment-debtor’s 
suit.” 
The position obtaining 
case is not any different. It is not a 
ease where on the facts it could be 
said that there is any waiver or aban- 
donment of right by the decree-holder. 
No period of limitation is prescribed for 
revival of an execution petition which 
is pénding in a Court. So long as the 
order made on the execution petition is 
not a final order, it is no part of the 
duty or business of the decree-holder to 
find out the fate of the revision filed by 
the judgment-debtors and then move 
the Court for revival of his earlier exe~ 
cution petition which was consigned to 
records. The executing Court cannot 
direct or advice the decree-holder to 
move the Court by way of an applica- 
tion for revival of the execution peti- 
tion after the disposal of the revision 
petition. This position is made clear 
by Rule 26 of the Civil Rules of Prac- 
tice that: 

“No suit. appeal, matter or 

ceeding, shall under any 
whatever, be adjourned 
struck off the file and if. by inadvert- 
ence, a day certain for the further 
hearing is not fixed by the Court. or a 
case is ordered to be struck off the file, 
the case shall be posted and come on 
for hearing one month from the day on 
which it was before the court or. if the 
court is then closed on the next day 
thereafter on which the Court is sit- 
ting.” 
We are quoting this Rule only for the 
purpose of showing that it is for the 
Court in cases where it consigns cases 
of this nature to the record room to 
take them on its file suo motu and not 
wait for the parties to remind it about 
the pendency of an execution petition 
or any other matter on its file by way 
of an application. 


11. For the reasons recorded. we 
set aside the judgment of our learned 
brother. A. D. V. Reddy J. and uphold 
the order of the executing Court re~- 
storing E. P. No, 13/2 of 1355 Fasli 


ATR 1940 


in the instant 


pro- 
circumstances 
sine die or 


R. G. R. Rao v, State 


A.L R. 


The Letters Patent Appeal is allowed 


with costs. 
Appeal allowed, 
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(V 60 C 66) 
K. V. L. NARASIMHAM. C. J. AND 
VAIDYA, J. 
Raia Gone Rajasimha Rao and 


others. Petitioners v. The State of Ana 
ga Pradesh and others Respondents. 

Writ Petn. Nos. 347. 357. 358 and 
1200 of 1971. D/- 24-2-1972. 


Index Note:— (A) Tenancy Laws —3 
Andhra Pradesh Mahals (Abolition and 
Conversion into Ryotwari) Regulation 
(1969), Section 1 — Validity — Even in 
the absence of a specific grant of power 
under para. 5 (2) of Sch. V of the Con- 
stitution providing for abolition of the 
Mahals and Muttas, the Regulation is 
within the competence of the Governor. 
(X-Ref:— Constitution of India, Sch. V, 


Paragraph 5 (2), Art. 244 (D) (X-Ref: 
— Andhra Pradesh Muttas (Abolition 
and Conversion into Ryotwari) Regula- 


tion (1969), S. 1), AIR 1968 SC 637 
and AIR 1970 SC 951. Relied on. 
(Paras 7, 14, 20) 
Index Note:— (B) Interpretation of 
Statutes —- When the expression “with- 
out prejudice to the generality of the 
foregoing power” is used the particular 
provisions following this expression do 
not cut down the generality of the 
meaning of the preceding general provi- 
sion. AIR 1970 SC 2097, Relied on; 
(1916) 1 AC 588 (PC). Referred. 
(Para 18) 
Index Note:— (C) Constitution of 
India. Art. 19 (1) (f) — The rights 
granted by the Sanads can be taken 
away by valid enactments even if the 
terms and conditions of the Sanad are 


not violated by the grantee. (Para 21) 
Index Note:— (D) Evidence Act 
(1872), S. 115 — Question of estoppel 


against the Government in the exercise 
of legislative power does not arise. | 
(Para 21) 
Index Note:— (E) Tenancy Laws — 
Andhra Pradesh Muttas (Abolition and 
Conversion into Ryotwari) Regulation 
(1969), S. 5 — Validity — By virtue of 
S. 5. the rights of the Muttadars 
proprietors of the Mahals are not in any 
way affected and therefore they cannot 
challenge Section 5 on the ground of 
invidious discrimination. Even assum- 
ing they can do so. Section 5 is saved 
by Article 15 (4) of the Constitution. 
(X-Ref:— Andhra Pradesh Mahals 
(Abolition and Conversion into Ryot- 
wari) Regulation (1969). Section 5). 
(Paras 24, 25, 26. 27) 


HP/JP/E702/72/MBR 





1973 

Index Note:— (F) Tenancy Laws — 
Andhra Pradesh Mahals (Abolition and 
Conversion into Ryotwari) Regulation 


(1969), Section 2 (d) — The regulation 
even if it provides for complete depri- 
vation is a reasonable restriction within 
the meaning of Article 19 (5) of the Con- 
stitution and therefore Section 2 (d) 
cannot be challenged under Article 19 
(D) (©. (X-Ref:— Constitution of India, 
Article 19 (5).) (Para 35) 
Index Note:— (G) Tenancy Laws — 
Andhra Pradesh Mahals (Abolition and 
Conversion into Ryotwari) Regulation 
(1968), Section 2 (d) — Section 2 (d) can- 
not be challenged on the ground that the 
definition of Mahal is not in consonance 
with that in the earlier statute. 
(Para 36) 
Cases Referred: Chronological Paras 
AIR 1970 SC 2097 = (1971) 1 SCA 
143. S. K. Singh v. V. V. Giri 18 
AIR 1970 SC 951 = 1970 Cri LJ 
875, Ram Kirpal v. State of 
Bihar 11,13 
AIR 1968 SC 637 = (1968) 2 SCR 
103, T. M. Kannivan v. IL T. 


Officer 
(1949) AC 127 = 65 TLR 72 (PC), 
Chenard & Co. v. Jachim Arissol 8 
(1916) 1 AC 588 = 85 LJPC 124, 
Attorney General for Canada v. 


Attorney General for Alberta 15 
(1885) 10 AC 675 = 55 LJPC 28. 
Riel v. Queen 11 


A. Rangacharyulu. P. Babulu Reddy 
and T. Ramakrishna Rao, T. Dhanur= 
bhanudu and G. V. R. Mohanarao and 
E. Subba Rao. for Petitioners; 3rd Govt. 


Pleader and M. R. K. Chowdary, for 
Respondents 
VAIDYA, J.:— Writ Petition No. 


347/71 is filed bv five petitioners three 
being the proprietors of Albaka and 
Cherla estates and petitioners 4 and 5 
being the proprietors of Sarangapani 
end Dandupeta free-hold villages. These 
petitioners challenge the validity of 
Andhra Pradesh Mahals (Abolition and 
Conversion into Rvotwari) Regulation, 
1969. (hereinafter referred to as the 
Mahals Regulation). The petitioners in 
writ petition No. 357/71 are the Mutta- 
dars of certain Muttas in Yellavaram 
taluk of East Godavari District. The 24 
petitioners in Writ Petition No. 358 of 
1971 are also Muttadars of different 
villages in Ramapachodavaram taluk of 
East Godavari District. whereas the 
petitioner in writ petition No. 1200 of 
1971 is a muttadar of six villages in 
Yellavaram taluk of East Godavari Dis- 
trict. The Muttadars aforementioned 
have challenged the validity of the 
Andhra Pradesh Muttas (Abolition and 
Conversion into Rvyotwari) Regulation of 
1969 (hereinafter referred to as the 
Muttas Regulation.) 
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2. Both the aforesaid regulations 
have been made by the Governor of 
Andhra Pradesh with the assent of the 
President in exercise of the powers 
conferred upon sub-paragraph 
2 of the paragraph 5 of the 5th Sche~ 
dule to the Constitution of India, The 
writ petitioners in all the writ petitions 


have challenged the authority of the 
Governor in passing the aforesaid two 
regulations, We will first consider the 


question so far as the validity of the 
two regulations, relating to the powers 
of the Governor, together. Some other 
questions have been raised in the in- 
dividual writ petitions to which we will 
advert at the proper stage. 


3. Detailed arguments, as to the 
validity of the Muttas regulation. which 
would also apply to the Mahals Regula- 
tion, were advanced by Sri Dhanur- 
bhanudu learned counsel for the peti- 
tioners in writ petition No. 357 of 1971. 
His main contention is that there is no 
specific power given to the Govenor 
either for abolition of the Muttas or 
Mahals. Unless a specific power is given 
the Governor is not competent to enact 
the aforesaid regulations. His conten~ 
tion is that under Article 244 of the 
Constitution. the provisions of the 5th 
Schedule. under which the two regula~ 
tions have been made. apply to the ad- 
ministration and control of the sche- 
duled areas and scheduled tribes and 
does not give any power to the Gover- 
nor to pass regulations of the nature. as 
they are outside the ambit of the ex- 
pression “administration and control” of 
the scheduled areas and scheduled tribes 
used in Article 244 of the Constitution. 
He further contends that under sub- 
paragraph 2 of paragraph 5 of the fifth 
schedule of the Constitution, under 
which the regulations have been made, 
the power of the Government to make 
regulations for the peace and good Gov- 
ernment of any area in the State. which 
is for the time being schedule area is 
limited to clauses a, b and c of the said 
sub-paragraph and no regulation can ex~ 
ceed the subjects or the subject-matter 
for which the regulations can be made 
under clauses a, b and ec of sub-para- 
graph 2. In other words his contention 
is that though the first part of sub-para- 
graph 2 is wide in its terms. it is con- 
trolled by second para of sub-para= 
graph 2. in which clauses a. b and ¢ 
occur. 


4, In order to appreciate the con= 
tentions of the learned counsel. it is 
necessary to read the provisions of Arti- 
cle 244 (1) and also the relevant provi- 
sions of 5th Schedule of the Constitu- 


on. 

“Art. 244 (1): The provisions of the 
fifth Schedule shall apply to the ad- 
ministration and control of the scheduled 
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areas and schcdu:ed tribes in cny State 
other tran the Etate of Assam.” 

5. The fifth schedule consists of 
four parts. Part B deals with the ad- 
munisation and control of scheduled 
area., and scheduled tribes, Paragraph 4 
provides for the arrangement of a Tribal 
Advisory council and the duties of such 
council. Paragraph 5 which provides 
for making of laws or applying of laws 
to the scheduled areas. reads: 

“5. Law applicable to scheduled 
areas: 

(1) Notwithstanding anything in this 
Constitution the Governor may by public 
notification direct that any particular 
Act of Parliament or of the Legislature 
of the State shall not apply to a Sche- 
duled Area or any part thereof in the 
State or shall apply to a Scheduled area 
oc ary part thereof in the Stata subject 
to such exceptions and modifications as 
he mov specify in the notification and 
any direction given under sub-paregraph 
may be given so as to have retrospec~ 
tive effect. 

(2) The Governor may make regu- 
lations for the peace and good Govern- 
ment of any area in a State which is 
for the time being a scheduled Area. 

In particular and without prejudice 
in the generality of the foregoing power 
such regulations may: 

(a) prohibit or restrict the transfer 
of land by or among members of the 
Scheduled Tribes in such area: 

(b) regulate the allotment of land to 
members of the scheduled tribes in such 
area: 

(c) regulate the carrying on of busi- 
ness as moneylender by persons who 
lend money to members of the sche- 
duled tribes in such area. 


(3) In making any such regulations 
fis referred to in sub-paragraph (2) of 
this paragraph, the Governor may re~- 
peal or amend any Act of Parliament 
or of the Legislature of the State or any 
existing law which is for the time being 
applicable to the area in question. 


(4) All regulations made under this 
paracraph shall be submitted forthwith 
to the President and. until assented to 
by him, shall have no effect. 

(5) No regulation shall be made 
under this paragraph unless the Gover- 
nor making the regulation has. in the 
case where there is a Tribes Advisory 
Council for the State. consulted such 
council.” 


6. By virtue of paragraph 1. the 
Governor is empowered to direct, by a 
public notification. that any particular 
Act of Parliament or Legislature of a 
State shall not apply to scheduled area, 
or shall apply to a scheduled area sub- 
ject to such exceptions and mod'fications 
as he may specify in the notification. 
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The duections given in the said sub- 
paragiuvh may be given so as to have 
retrospective efiect. Under sub-para~ 
graph 2, the Governor is empowered to 
make regulations for peace and good 
Government of any area in the State, 
which is for the time being a sche- 
duled area. The second para of this 
sub-paragraph makes a provision for 
making regulations in regard to certain 
subjects referred to in clauses a. b and 
c, thereof, without prejudice to the 
generality of the power given under the 
first part to make regulations for the 
peace and good Government of the 
State. Under sub-paragraph 3, while 
making the regulations in sub-para- 
graph 2, the Governor is empowered to 
repeal or amend any Act of the Parlia- 
ment or of ihe Legislature of the State 
for any existing law which is for the 
time being applicable to the area in 
question. A reading of the first three 
sub-paras of the 5th paragraph of the 
fifth schedule clearly shows that the 
power vested in the Governor to make 
regulations ig very wide. not only for 
the application of Acts of Parliament or 
of the Legislature of a State. but fur- 
ther empowers him to repeal or amend 
any Act of a Parliament or of the Legis- 
lature of the State or any existing law 
or make regulations, under sub-para- 
graph 2 of the said paragraph. There 
are two limitations put on the power 
granted to the Governor, one in sub- 
paragraph 4, and the other in sub-para- 


graph 5. Under sub-paragraph 4 the 
regulation made by the Governor has 
to be submitted by him forthwith to 


the President for his assent. and until 
assented to by him the regulation will 
not have any effect. Further before 
making a regulation the Governor has 
to consult the Tribal Advisory Council, 
in the case where there is such a coun- 
cil. under paragraph 5. The assent of 
the President to the two regulations, 
were obtained on the 9th day of Sev- 
tember, 1969 and the Andhra Pradesh 
Tribal Advisory council was also con-+ 
sulted by the Governor before making 
the two regulations now guestioned be~ 
fore us. 


7. The first argument advanced 
before us. by the learned counsel for 
the netitioners is that there should he 
a specific grant of power providing for 
abolition of the Mahals and Muttas, Our 
attention has been drawn to the provi- 
sions of Section 92 (2) of the Govern- 
ment of India Act, 1935 wherein the 
Governor was empowered to make regu- 
lations for the peace and good Govern- 
ment for scheduled areas. But in List 2 
of the 7th Schedule. which deals with 
the subjects on which provincial legis- 
lature was empowered to make laws, 
there was a specific entry. Le. entry 
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No. 9, which provided for compulsory 
acquisition of land. Similarly in the 
Constitution, prior to its amendment by 
the Constitution 7th Amendment Act 
there were entries Nos. 33 and 36 
in lists 1 and 2 of the 7th Schedule to 
the Constitution. These entries relate 
to the acquisition and requisitioning of 
property. These two entries have now 
been omitted. What we have now is 
only Entry 42 in List 3 of the 7th Sche- 
dule. which is a concurrent list, provid- 
ing for acquisition and requisitioning of 
property. It is argued that the afore- 
said provisions of the Government of 
India Act. 1935 and the Constitution 
show that as regards compulsory acqui- 
sition and requisitioning of property, 
specific powers have been given to the 
Parliament and the Legislature of the 
State. There is nothing in the Constitu- 
tion to show that such specific powers 
have been given to the Governor to make 
regulations for acquisition and requi- 
sitioning of property. under which would 
come the abolition of Mahals and Muttas 
regulations. As such specific power is 
not given. the Constitution makers never 
intended that the Governor. while enact- 
ing regulations under sub-para 2 of 
para 5 to the fifth schedule, should pro- 
vide for abolition of any property. in 
which Mahals and Muttas are included. 
We do not find any force in this con- 
tention. The Constitution makers though 
had provided for specific entries like 
Entries Nos. 33 and 36 or Entry 42. Lists 
1. 2 and 3 of the 7th schedule, have also 
granted the Government power to make 
regulations in very wide terms, i.e. for 
the peace and good Government of any 
scheduled area in the State. The very 
fact that the Constitution makers have 
used a wide expression as peace and 
good Government clearly indicates that 
the Constitution makers did not want to 
lay down subjects on which the Gover- 
nor could make regulations. It is 
intended to be left entirely to the dis- 
cretion of the Governor to determine 
whether a particular regulation would 
be for the peace and good Government 
of a scheduled area. The only limita- 
tions the Constitution makers wanted to 
put on the power of the Governor is 
that the Governor should consult the 
Tribes Advisory Council if there is any 
such council and to obtain the assent 
of the President before giving effect to 
the regulations made by him. From the 
provisions of paragraph 5 of sub-para 2, 
it is very difficult (to agree?) to the 
contention of the learned counsel for 
the petitioners that there should have 
been a specific power granted to the 
Governor to make regulations of the kind 
before us. 


The contention raised by the 
learned counsel for the petitioners is 
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concluded by a decision of the Supreme 
Court in T. M. Kannivan v. L T. Off- 
cer, AIR 1968 SC 637. Their Lord- 
ships of the Supreme Court were consi- 
dering the provisions of Taxation L ws 
(Extension to Union Territories) Rezu- 
lation (3 of 1963). made by the Presi 
dent under Article 240 of the Constitu- 
tion of India. Article 240 of the Con- 
stitution of India. empowers the Presi- 
dent to make regulations for the peace, 
progress and good Government of the 
Union Territorv, mentioned in clause (1) 
of the said Article. An argument was 
advanced that under Article 240, the 
President can make reculations limited 
to the subject of Law and Order. While 
considering the question their Lordships 
observed at p. 640: 


“The grant of legislative power to 
make laws, regulations or ordinances for 
British dependencies has long been ex- 
pressed in the common form of that of 
making laws, regulations or ordinances 
for “peace and good Government” of the 
territory or similar objects such as 
“peace, order and good Government,” 
“peace, welfare and good Government” 
and “peace, progress and good Govt.” 
of the territory. Instances of this com- 
mon form of grant of legislative power 
to legislatures and authorities in India 
are Section 42 of the Indian Councils 
Act, 1861. Sections 71, 72. 80-A of the 
Government of India Act. 1915. Section 
72 of the Ninth Schedule and Section 92 
(2) of the Government of India Act, 1935. 
Such a power was held to authorise the 
utmost discretion of enactment for the 
attainment of peace order and good 
Government of the territory and a Court 
will not enquire whether any particular 
enactment made in the exercise of tris 
power, in fact promotes those obiects”. 
(Riel v. Queen (1885) 10 AC 675 at 
pp. 678 & 679. Chenard and Co. v. 
Jachim Arissol, (1949 AC 127 at p. 132). 
The words “peace. order and good Gov- 
ernment” and similar expressions are 
words of very wide import giving wide 
discretion to the authority empowered 
to pass laws for such purposes 


Article 240 of the Constitution con= 
fers on the President a general power 
of making regulations for the peace. pro« 
gress and good Government of the speci« 
fied Union territories. In exercise of 
this power, the President may make 4a 
regulation repealing or amending any 
Act made by Parliament or any existing 
law which is for the time being appli- 
cable to the Union territory. The Presi- 
dent can thus make regulations on all 
subjects on which Parliament can make 
laws for the territory.” 


9. While dealing with the argu- 
ment that the President cannot make a 
law with respect to Income-tax in the 
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absence of express grant of such power, 
their Lordships observed at page 642: 


"There is distribution of legislative 
power between the Centre and the States 
and consequently distinct grants of tax= 
ing power are made in the legislative 
lists. With respect to Union territories, 
there is no distribution of legislative 
power. For the Union territories, Par- 
liament has plenary powers to make 
laws and the President has general 
powers to make regulations. In the 
exercise of his powers under Article 240, 
the President could make Regulation 
No. 3 of 1963. extending the Income- 
tax Act, 1961 and other laws to the 
Union Territories.” 


10. The provisions of sub-para. 2 
of Para. 5 of the fifth Schedule are in 
pari materia with the Article 240 of the 
Constitution. Article 240 empowers the 
President to make regulations for peace, 
progress and good Government. Where-= 
as sub-para 2 of paragraph 5 of fifth 
Schedule empowers the Governor to 
make regulations for peace- and good 
Government. of a scheduled area. The 
first passage extracted by us clearly 
shows that the expression peace and good 
Government and peace, progress and 
good Government practically have the 
same meaning and have reference to the 
scope and not to be merits of the legis« 
lation. The aforesaid expression gives 
very wide discretion to the authorities 
fo pass laws and the Courts are not 
competent to enquire whether any parti- 
cular enactment made in the exercise of 
the powers would in fact promote those 
objects. The argument that in the ab- 
sence of an express grant of a power no 
regulation can be made by the Governor 
has also been answered by their Lord“ 
ships of the Supreme Court, 


11, The learned Government 
Pleader drew our attention to another 
decision of the Supreme Court in Ram 
Kirpal v. State of Bihar. AIR 1970 SC 
951. Their Lordships considered in the 
above case the validity of Bihar Regu~ 
lation No. 1 of 1951 which enacted that 
the Imports and Exports (Control) Act, 
11947 was applicable to Santhal Para- 
ganas. While considering the question 
whether the said regulation was in ex- 
cess of the Governors powers their 
Lordships have made certain observa- 
tions in regard to the power conferred 
on the Governor under 5th Sch. of the 
Constitution. Before referring to the 5th 
-Schedule of the Constitution their Lord- 
ships considered the provisions of Sec- 
tion 92 of the Government of India Act, 
1935 empowering the Governor to make 
regulations for the peace. and good 
Government of a scheduled area. ‘Their 
Lordships referred to the word of Lord 

bury “an utmost discretion of enacts 
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ment for the attainment of the obiects 
pointed to” in Riel v. Queen, (1885) 10 
AC 675 at p. 678. While dealing with 
the power of the Governor under fifth 
eee their Lordships observed in 
para 22: 


“The power to make regulations 


embraces the utmost power to make 
laws and to apply laws.” 
12. Again in paragraph 23, their 


Lordships said: 


“The Governor had full power to 
make regulations which are laws and 
just as Parliament can enact that a 
Piece of Legislation will apply to a 
particular State. similarly, the Governor 
under paragraph 5 of the Fifth Schedule 
can apply specified laws to a scheduled 
area. The Bihar Regulation I of 1951 
is an instance of a valid piece of legisla~ 
tion emanating from the legislative au- 
thority in the plenitude of power and 
there is no aspect of delegated or con~ 
ditional legislation” 


The aforesaid decision also lays stress 
that the power to make regulations em- 
brances the utmost power to make laws 


.and to apply laws. 


13. The expression peace and 
good Government came for interpreta- 
tion before the Hon'ble the Chief 
Justice and Kuppuswami J. in their 
Judgment rendered in Writ Petition 
No, 776 of 1970 and batch on 24-9- 
1971. After referring to the decision of 
the Supreme Court in AIR 1970 SC 951 
and also some other decisions the Bench 
held that the expression for the peace 
and good Government has reference to 
the "Scope and not to the merits of the 
Legislation”, and that the Governor has 
power to make regulations for the peace 
and good Government of the scheduled 
area exercising the wide discretion in the 
matter subject only to the provisions of 
the Constitution. 


14. The aforesaid observations 
were made in the context of Regulation I 
of 1970 and Andhra Pradesh Scheduled 
Areas Land Transfer Regulation. 1959, 
which are also applicable to the case be- 
fore us. The result therefore. is that 
the expression peace and good Govern- 
ment refers to the scope of legislation 
and the Court is not competent to g 
into the effect of the legislation. 


15. It was then sought to be 
argued by the learned counsel that the 
decision of the Supreme Court and of 
this Court referred to above, refer to 
the earlier Privy Council decision, which 
was given on the interpretation of Sec- 
tion 92 (2) of the Government of India 
Act. 1935. The said provision empowers 
the Governor to make regulations for 
peace and good Government. without 
specifying any particular subiects on 
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which such regulations can be made, In 
sub-paragraph 2, after giving general 
power to the Governor to make regula- 
tion for the peace and good Government 
for any scheduled area, the Constitution! 
goes'on to particularise the subjects on 
twhich such regulations can be made and 
those subjects are mentioned in clauses, 
a, b and c of the said paragraph. The 
‘argument is that when subjects have 
been particularised, the general power 
granting power to the Governor to make 
regulations is limited by the subjects 
particularised. The Governor is em~ 
powered to make regulations only if the 
regulations are in relation to the sub- 
fiects mentioned in clauses a. b and c, 
He therefore contended that the deci~ 
sions of the Privy Council are not ap- 
plicable. He also relied upon a decision! 
of the Privy Council in Attorney Gene~ 
ral for Canada v. Attorney General for 
\Alberta, (1916) 1 AC 588 (PC) and drew 
our attention to the passage occurring 
at page 595. That passage reads: 


“It must be taken to be now settled 
that the general authority to make laws 
for the peace, order and good Govern 
ment of Canada. which the initial part 
of Section 91 of the British North Ame~ 
rica Act confers, does not, unless the 
subject-matter of legislation falls with- 
fn some one of the enumerated heads 
which follow enable the Dominion 
Parliament to trench on the subject- 
matters entrusted to the provincial 
iain tad by the enumeration in Sec- 

on 

' 16. The learned counsel on the 
basis of the aforesaid passage argued 
that though the general authority has 
been given to make laws for the peace 
end good Government, such authority 
does not enable the Governor to make 
laws, unless those laws fall into clauses, 
a, b and ce of sub-paragraph 2 of the 
paragraph 5 of the fifth Schedule, 

17. The aforesaid observations 
- have been made in answer to the ques- 
tion whether the Dominion Parliament, 
while making laws under general autho- 
tity vested in it. to make laws for the 
peace, order and good Government of 
Canada, can trench on the subject- 
matters entrusted to the Provincial legis- 
atures. The aforesaid passage does not 
lay down a principle that if the general 
power is followed by particularisation 
of the subjects regarding which power 
wan be exercised. the general power is 
limited to the subjects specified. 


18. It is now well settled that 
when general provisions are followed by 
certain particular provisions and when 
it is stated that the particular. provi~ 
sions are without prejudice to the gene~ 
ral provisions. the particular provisions 
do not cut down the generality of the 
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meaning of the preceding general provi- 
sions. The Supreme Court in S. K. 
Singh v. V. V. Giri, AIR 1970 SC 2097 
has considered the provisions of Sec« 
tion 171-C of Indian Penal Code, which 
by its sub-section (1), provides general 
power of punishment to a person, who 
attempts to interfere with the free exer- 
cise of any electoral right or commits 
the offence of undue influence at an 
election, Sub-section (2) makes some 
particular provisions without prejudice 
to the generality of the provisions con- 
tained in sub-section (1), The Supreme 
Court observes: 


“The first sub-section contains the 
definition of ‘undue influence’. This is 
in wide terms and renders a person 
voluntarily interfering or attempting to 
interfere with the free exercise of any 
electoral right guilty of committing un- 
due influence. That this is very wide is 
indicated by the opening sentence of 
sub-section (2). i.e. without prejudice to 
the generality of the provisions of sub- 
section (1). It is well settled that when 
this expression is used anything contain- 
ed in the provisions following this ex- 
pression is not intended to cut down the 
generality of the meaning of the preced= 
fing provision.” 

19. The same view has been taken 
fn Writ Petition No. 776 of 1970 batch, 
already referred to by us and it has 
been held that the power to make regu- 
lations for the peace and good Govern- 
ment of any scheduled area is not con- 
fined to the subjects stated in clauses a, 
b and c of sub-paragraph 2 of the para- 
graph 5 of the fifth Schedule and it is 
only illustrative and not exhaustive. We 
do not think it is necessary to multiply 
the authorities on the point. 


20. It is also difficult to com- 
prehend how a piece of legislation which 
does away with the intermediaries and 
grants rights of ryotwary patta on the 
persons in actual occupation of the lands 
is not for peace and good Government. 
We are. therefore of the opinion that 
the two regulations are within the com- 
petence of the regulation making power 
of the Governor and have been valid- 
ly made, 

21. At this stage we will consi- 
der the arguments advanced on behalf 
of the learned counsel for the petitioners 
that the sanads granted to them speci- 
fically stated that they can be deprived 
of the property only in case of violation 
of the terms and conditions of the Sanads. 
As it is not the case of the Govern- 
ment that (they) have violated, their 
properties cannot be taken away. This 
argument would have had force if we 
were to come to the conclusion that the 
two regulations are void, being outside 
the competence of the powem ef the 
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Governor to make regulations. It can- 
not be disputed that the rights granted 
by the sanads can be taken away by 
valid legislation. If the legislation tak- 
ing away such rights is a valid one. the 
challenge made on the aforesaid ground 
eannot survive. It is also sought to be 
argued ‘by the learned counsel in Writ 
Petitions Nos, 358 and 347 of 1971 that 
the Government having granted. them 
certain rights is now estopped from 
making laws abolishing those rights. 
This argument has to be rejected as 
there is no question of estoppel in the 
exercise of legislative power, 


22. The learned counsel for the 
petitioners also challenged the validity 
of Section 5 of the Muttas regulation on 
the ground that it offends Article 14 of 
the Constitution 


23. Section 5 of the Muttas Re- 
gulation reads :— 


“Every ryot in a mutta shall with 
effect on and from the notified date. be 
entitled to a ryotwari patta in respect 
of all agricultural lands held by him 
such lands having been in his lawful 
possession for a continuous period of not 
less than one year immediately before 
the notified date and have been proper- 
ly included in his holding or ought to 
have been properly included in hies 
holding which are not lands in respect 
of which any other person is entitled to 
a ryotwari patta under this regulation: 


Provided that no ryot who is not a 
member of the scheduled tribe shall be 
entitled to a ryotwari patta in respect 
of any agricultural land unless: 


(a) such ryot has been in lawful 
possession or occupation of the land for 
a continuous period of not less than 
eight years, immediately before the 
notified date; and 

(b) such possession or occupatior 
was not void or illegal under the Andhra 
Pradesh Scheduled Areas Land Transfer 
Regulation, 1959 or any other law for 
the time being in force.” 


24, It is argued that under this 
section if a ryot belongs to a scheduled 
tribe, one year of possession is suffi- 
cient to enable him to get a ryotwary 
patta. whereas in the case of ryots who 
are not members of a scheduled tribe, 
the period of possession necessary for a 
grant of ryotwari patta is eight years. 
It is argued that this invidious distinc- 
tion made between the ryots belonging 
to the same region has absolutely no 
nexus with the object of the Act. In 
our opinion the Muttadars are not en- 
titled to challenge the validity of Sec- 
tion 5 of the Muttas Regulation. Sec- 
tion 5 gives a right to the ryots in Mut- 
tas. and the rights of the muttadars to 
.get a ryotwari patta are governed 
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Section 6 of the Muttas Regulation. Ac- 
cording to the provisions of Section 3, 
on the notified date all rights and inte~ 
rests of Muttadar in the mutta stand 
transferred to and vested in the Gov-= 
ernment free from all encumbrances, 
whereas ‘ sub-section (d) of Section 3, 
states that the Muttadar whose rights 
and interests stand transferred to and 
vested in, the Government. under Cl. (a) 
or of any other person whose rights and 
interests cease and determine under 
clause (b) shall be entitled to compen- 
sation from the Government as provid- 
ed in the regulation. Section 6 of the 
regulation provides for grant of ryot- 
wari patta to the Muttadar and Sec, 18 
makes provision for compensation pay- 
able to the Muttadar. From the afores 
said provisions it is clear that by virtue 
of Muttas regulation the Muttadars are 
entitled to either compensation and or 
to ryotwari pattas. They are not at all 
concerned or in any way interested in 
the ryots who can claim ryotwari pattas 
under Section 5. By virtue of Sec, 5, 
the rights of the Muttadars are not in 
any way affected. A feeble argument 


“was sought to be advanced before us 


that as the Muttadars have inducted 
ryots in possession, they are interested 
in challenging the validity of Section 5. 
We do not see any force in this conten- 
tion. It is well settled that only th 





25. The same erates holds 
good in regard to the challenge to the 
validity of Sec, 5 of the Mahals Regu- 
lation. by the proprietors of the Mahals. 
Under the Mahals regulation the propri- 
etors of the Mahals are entitled to com- 
pensation and/or ryotwari patta in cer- 
tain cases, They cannot also challenge 
the validity of Section 5 of the Mahals 
Regulation. 


26. Assuming that the petitioners 
can raise the question about the vali- 
dity of Section 5 of the Muttas Regula- 
tion. it is for them to show how the 
ryots belonging to the scheduled tribes 
and the ryots. who do not belong to 
those tribes. are similarly placed. The 
question of invidious discrimination 
under Article 14 of the Constitution 
arises only if persons similarly placed 
are discriminated against. No facts have 
been stated in the writ petitions to show 
that the two classes of ryots are simi- 
larly placed. On the face of it, the 
classification between the rvots is on 
the basis of those who belong to the 
scheduled tribes and those who do not 
belong to the scheduled tribes. This 
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classification is a very reasonable classi- 
fication. It cannot also be said that the 
classification has no nexus with the 
object. the Act seeks to achieve. From 
a reading of the provisions of the Act 
it is clear that it is intended to benefit 
the scheduled tribes by giving them 
ryotwari pattas. Such a law is saved 
by the provisions of Article 15 (4) of 
the Constitution and there can therefore 
be no challenge under Article 14. 


27. The same observations hold 
good in considering the provisions of 
Section 5 of the Mahals Regulations, 
whereunder a distinction has been made 
between the tenants belonging to sche- 
duled tribes and the tenants who do not 
belong to the scheduled tribes. We are 
of the opinion that both the regulations 
do not in any manner contravene Arti- 
cle 14 of the Constitution of India, 


28. Having dealt with the gene- 
ral questions raised in all the petitions 
we will now proceed to consider some 
additional arguments advanced in Writ 
Petition No. 347 of 1971. We may at 
this stage state that the learned counsel 
for the petitioners in Writ Petitions Nos. 
358. 347 and 1200 of 1971 have adopted 
the arguments advanced by Sri Dhanur- 
bhanudu. The learned counsel argued 
before us that the period of eight years 
prescribed in Section 7 of the Mahals 
Regulation for grant of ryotwari patta 
to the proprietors of Mahals is void as 
such a period has been fixed without 
any rhyme or reason, 

29. Section 7 of the Mahals re- 
gulations reads: 

“Every proprietor in a mahal shall, 
with effect on and from the notified 
date, be entitled to a rvyotwari patta in 
respect of home-farms. which have been 
under direct cultivation by himself or 
by his own or hired servants in the 
ordinary course, for a continued period 
of not less than eight years immediate- 
ly before the notified date.” 


30. This point has not been taken 
by the petitioner in his affidavit and 
therefore the Government could not 
bring out the reasons for fixing the 
period of eight years cultivation by the 
proprietor of a Mahal. We cannot, 
therefore, entertain this contention, 

31. It is also argued that invi~ 
dious discrimination has been made be- 
tween the villages of Subbannapeta 
Dondupeta and Sarangapani and survey 
numbers. In order to understand this 
argument it is necessary to refer to the 
definition of a Mahal under Section 2 (d) 
of the Mahals Regulation: 

td) Mahal means Nugur, Alabaka 
and Cherla Estates and includes the area 
comprised in each of the villages of 
Subbannapeta, Dondupeta and Saranga-~ 
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pani. but does not include a survey 


number; 


32. The only allegation made in 
this connection is that the survey numa 
ber and the three villages are similarly 
placed. But how they are similarly 
placed hag not been brought out in the 
affidavit. Prior to the introduction of 
the Mahals Regulation. the Central Pro- 
vinces Land Revenue Act, 1887 was ap- 
plicable to the area concerned. 


33. In the Central Provinces 
Land Revenue Act the expression survey 
number has been defined in Section 4 
to mean “a local area held by or in- 
tended to be settled with. a raiyat 
under a separate assessment of land- 
revenue in a village or estate which is 
the property of the Government.” In 
the same Act the word Mahal was de- 
fined in Section 4. clause (7) meaning 
area held under a separate 
engagement for the payment of the land- 
revenue direct to Government, and in- 
cludes also -any local area declared, 
under the provisions of this Act to be 
a mahal, (but does not include a survey 
number), The definition of survey 
number clearly shows that it is a local 
area, which is held and intended to be 
settled with a ryot under a separate as- 
sessment of land revenue in a village 
or estate. 


34. According to the claim of the 
petitioners in writ petition No. 347 of 
1971. they are persons, to whose prede- 
cessors the villages were sold by the 
Secretary of State for India in council, 
for a consideration. A copy of one of 
such sale deeds executed in favour of the 
predecessors in interest of the proprie- 
tors of the Sarangapani village has been 
produced before us. That sale deed 
clearly shows that the Sarangapani vil- 
lage will be held by the proprietors 
thereof free from all present or future 
demand on account of Government land 
revenue. The distinction between the 
three villages and the survey number is, 
the villagers are exempted from pay- 
ment of Government land revenue, 
whereas the survey numbers are held 
by ryots under an assessment of land 
revenue, Even if the definitions of 
survey number and Mahal. as given in 
the Central Provinces Land Revenue 
Act, are taken into consideration. the 
distinction between the two is very obvi- 
ous. In one there is an assessment of 
land revenue, whereas in the other there 
is engagement for the payment of land 
revenue, Prima facie, therefore, it can- 
not be said that the three villages and 
survey numbers, which have been ex- 
empted from the definition of Mahal, 
are similerly placed. The question of 


discrimination therefore does not arise, 


244 A.P. [Prs, 35-40] 


35. The learned counsel for the 
petitioner also argued before us that it 
is unreasonable to include the three vil- 
lages Subbannapeta. Dondupeta and 
Sarangapani in the definition of Mahal. 
His contention is that the three villages 
having been purchased by the proprie- 
tors thereof from the Government on 
payment of consideration, they are the 
private property and there cannot be 
any deprivation of such private property. 
The law depriving such property does 
not impose reasonable | restrictions on 
the exercise of any of the rights con- 
ferred by Article 19 (1) (£) of the Con- 
stitution either in the interests of the 
general public or for the protection of 
the interests of any scheduled tribes. It 
is now well settled that reasonable res~ 
trictions can amount to a complete de- 
privation also, and such law will not 
contravene Article 19 (1) (£) of the Con- 
stitution, if it is made in the interests 
of any scheduled tribe. as provided for 
in clause 5, of Article 19 of the Constitu- 
tion. The Government in paragraph 3 
of their counter have stated that the 
tribals have been suffering from socio 
economic backwardness and also groan~ 
ing under utter poverty and penury, In 
the interests of establishing good Gov= 
ernment and preventing them from re- 
sorting to violent activities. the Gov- 


ernment thought it fit to bring 
about legislation which will have 
the effect of restoring the tribals 


of the lands which they are really en- 
titled to by removing the intermediaries 
who are holding those lands to the de- 
triment of the Tribals. With that end 
in view the regulation now under ques- 
tion has been designed. The provisions 
of the regulation also show that it is 
intended to confer benefits on persons 
belonging to the scheduled tribes. It 
cannot, therefore. be said that the re- 
gulation is not for the protection and 
the interests of scheduled tribes. The 
regulation is clearly within the provi- 
sions of Article 19 (5) of the Constitu- 
tion and therefore, there can be no chal- 
lenge under Article 19 (1) (f) of the 
Constitution. 


36. It was also argued by a com- 
parison of the definition of Mahal in the 
Mahals Regulation and the definition of 
Mahal in the Central Provinces Land 
Revenue Act, that it is unreasonable to 
define Mahal in such a manner as to in- 
clude the three villages. The validity 
of a provision of a statute can be chal“ 
Jenged only on a ground that it is en- 
acted by an authority incompetent to 
do so. or contravenes any of the funda- 
mental rights guaranteed under the con- 
stitution. The validity of a statute can- 
not be challenged on the ground that 
some provisions thereof are contrary or 
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beyond the scope of an earlier statute, 
applicable to the area concerned. We 
have already found that the statute is 
within the competence of the Governor 
and we have also refuted the challenge 
to Section 2 (d) of the Mahals Regula~ 
tion made under Article 19 (1) (f) of the 
Constitution. We find no force in the 
contention advanced by the learned 
counsel for the petitioners, 


37. It was also argued before us 
that no benefits have been conferred on 
the tribals as they are in a minority in 
the Area. We do not see any force in 
this contention. It is not the question 
as to whether the tribals are in mino- 
rity or majority. the question is whe-« 
ther the tribals are benefited by the 
Regulation. 


38. Further we have already re- 
ferred to a decision of the Supreme 
Court in AIR 1968 SC 637 wherein it 
has been held that a Court cannot go 
into the effect of an enactment made by 
the Governor under the provisions 
vested in him under paragraph 5, of the 
fifth schedule of the Constitution, 


39. Our attention was drawn to 
certain provisions of Andhra Pradesh 
(Andhra Area) Estates (Abolition and 
Conversion into Ryotwari) Act. (Act 
XXVI of 1948) and it is argued that 
there is no provision in the Mahals re<« 
gulation, corresponding to Section 55 of 
Act XXVI of 1948. It is therefore argued 
that failure to make such provision 
shows that care was not taken in safe- 
guarding the rights of the landholders 
and therefore the regluations are harsh 
and arbitrary. We do not find any force 
in this contention. No case has been 
made out by the petitioners in support 
of their contentions. It is not stated as 
to how the provisions of the regulations 
operate harshly and arbitrarily on the 
petitioners. As no basis for such a 
contention has been laid out. the con« 
tention cannot be considered. 


40. Lastly it was argued thaf 
there are certain anomalies in the sche~ 
dule of the Mahals Regulation fixing the 
principles of compensation. By refer- 
ring to sub-clauses (1) and (2) of clause 3 
of the schedule. it was pointed out to 
us that where the next annual income 
of a proprietor is Rs. 2,000/- he is en- 
titled to get 30 times such amount by 
way of compensation ie. Rs, 60,000/+ 
under sub-clause (1) and in case his 
net annual income exceeds that amount 
even by a rupee. he will be entitled to 
get only 25 times his net annual income. 
The example given was, if the net an- 
nual income of a proprietor is Rupees 
2,001/- he will get Rs. 50,025/- under 
clause 2. whereas if his net annual in- 
come is Rs. 2,000/- he gets Rs, 60.000/-. 
Such a difference between the compen= 
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sations is not limited only to clauses (1) 
and (2) of clause 3. but can be seen by 
comparison of the other sub-clauses of 
clause No. 3. It is not argued before us 
that the principles determining the com- 
pensation are hit by Article 31 of the 
Constitution. What is pointed out to us 
is only the anomaly, which this Court 
is not competent to rectify. Further 
the petitioners have not. pointed out how 
they suffer from the provisions of the 


schedule. This contention, therefore, has 
no force, 
41. Even though a number of 


contentions have been raised in the affi- 
davits filed by the petitioners before us, 
only those which have been referred to 
by us, were argued before us, 


42. In the result we do not find 
any force in the Writ Petitions and they 
are dismissed with costs. Government 
Pleader’s fee Rs. 100/- in each of the 
Writ Petitions, 


Petitions dismissed. 
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KONDAIAH AND A. D. V, REDDY, JJ. 

Pentala Githavardhana Rao and 
others, Petitioners v. The Andhra Bank 
Ltd. and others, Respondents, 

Appeal No. 93 of 1968, D/- 24-12- 
1971, against decree of Sub-J.. Guntur, 
D/- 30-9-1966, 

Index Note:— (A) Transfer of Pro- 
perty Act (1882), S. 58 (f) — Equitable 
mortgage by deposit of title deed — 
Essential ingredients of — Proof. 


Brief Note:-— (A) In order to con- 
stitute a valid equitable mortgage by 
deposit of title deeds within Sec. 58 (f), 
the actual physical handing over of the 
documents of title in respect of im- 
moveable property by a borrower or 
his agent to the lender is not necessary. 
The deposit of title deeds may as well 
be constructive. Ingredients of equitable 
mortgage pointed. AIR 1950 SC 272 and 
AIR 1965 SC 1591, Followed. 

(Paras 14, 15) 


Index Note:— (B) Registration Act 
(1908), S. 17 — Memorandum evidenc- 
ing deposit of title deeds, if requires 
registration, 


Brief Note:— (B) A mere memoran= 
dum evidencing deposit of title deeds 
cannot be construed as contract and as 
such does not require registration. AIR 
1931 PC 36 and AIR 1971 SC 1613, Fol- 


lowed. (Para 17) 
Index Note:— (C) Provincial Insol- 
vency Act (1920), S. 28 (2) — Suit 
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against insolvent’s sons for recovery of 
pre-pattition debt, if barred by S, 28 
(2). (X-Ref:— Hindu Law — Debts — 
Liability of sons for pre-partition debt.) 
Brief Note:-— (C) Suit by a creditor 
against insolvent’s sons for recovery of 
pre-partition debt (as incurred lawfully 
by the father as Manager of the joint 
family) to the extent payable by the 
sons from their shares in the family 
property is maintainable even without 
the leave of the Court. AIR 1928 Mad 
479 (1), Followed. Case Law discussed. 
(Paras 23, 28, 31) 


Index Note:— (D) Civil P. C.. Sec- 


tion 34 — Power of Court to award 
interest subsequent to date of suit at 
contractual rate — Extent of, 


Brief Note:— (D) In suit for rex 
demption the Courts are under no obli- 
gation to award interest at the contrac- 
tual rate after date of redemption. even 
though that rate is not penal or exces~ 
sive. Award of interest for period sub= 
sequent to the date of the suit is discre- 
tionary with the Courts. (Para 32) 
Cases Referred: Chronological Paras 
AIR 1971 SC 1613 = 1971 SCD 

1097, Veeramachineni Ganga- 
dhara Rao v. The Andhra Bank 


Ltd. 

AIR 1969 SC 600 = (1969) 1 SC 
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Ganga Dhar Khemka 
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AIR 1965 Mad 567 = (1965) 2 Mad 
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AIR 1939 Mad 572 = 49 Mad LW 
515, Arunachalam Chettiar v. 
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AIR 1931 PC 36 = 58 Ind App 68, 
Sundarachariar v, Narayana 
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AIR 1928 Mad 479 (1) = ILR 
(1928) 51 Mad 342. Gopalakrish- 
nayya v. Gopalan 23 


T., Anantha Babu for A, Venkata- 
rami Reddy, for Appellants; €C. V. Nara- 
Simha Rao, for Respondents, 


KONDAIAH, J.:— This appeal by 
defendants 3 and 4 in O. S. No. 49 of 
1964 on the file of the Court of the Sub- 
ordinate Judge. Guntur is directed 
against the judgment and decree grant- 
ed in favour of the Andhra Bank Ltd. 
Guntur, the 1st respondent herein, for 
recovery of Rs. 2,57,625-47 paise from 
the defendants. 


2. The 2nd defendant. the father 
of the defendants 3 and 4, opened vari- 
ous accounts such as open cash amount 
credit, Key Cash Credit, Clean Over- 
draft Packing Credit and Secured Over- 
draft, Account, in the plaintiff-bank 
early in 1962 and was having credit 
facilities for carrying on his. tobacco 
trade, He was receiving several amounts 
under various accounts creating secu- 
rity on goods on hand or on stocks 
reaching his godowns from day to day. 
Prior to opening the accounts in the 
plaintiff-bank, he was having credit 
facilities from the Indian Bank, Guntur 
wherefrom he had borrowed Rs. 75,000/- 
on an equitable mortgage by deposit of 
title deeds, According to the plaintiff- 
bank the 2nd defendant requested for a 
loan of Rs, 75,000/- for paying the same 
to the Indian Bank and created on equit- 
able mortgage by deposit of title deeds 
as collateral security for due discharge 
of the then advanced money as well as 
the outstanding other dues under vari- 
ous accounts and such future advances 
as might be made by the plaintiff on 
such security. 


The amount of Rs. 75,000/- was paid 
by the plaintiff to the Indian Bank on 
17-7-1962 as evidenced by Ex, A-21 
and the voucher Ex, A-22, An equitable 
mortgage by deposit of title deeds was 
created in favour of the bank on 18-7- 
1962. Promissory notes also have been 
executed by the 2nd defendant in favour 
of the plaintiff in respect of the 
amounts borrowed on other accounts. 
The 2nd defendant was adjudged insol- 
vent on August 28, 1963, The present 
suit by the lst respondent was filed on 
April 10. 1964 for recovery of the 
amount due on various accounts refer- 
red to earlier. 


3. The 2nd defendant and defen- 
dants 3 and 4 have filed separate writ- 
ten statements. The 1st defendant was 
set ex parte. 
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4, The defence set up by the 2nd 
defendant was that he did not approach 
the plaintiff-bank, but the latter had 
requested him to open several accounts 
for its own benefit, that he did not 
create an equitable mortgage by depo- 
sit of title deeds on 18-7-1962. that he, 
being ignorant of English language and 
due to the confidence reposed by him 
in the pleintiff-bank’s employees, had 
simply signed some documents given to 
him without knowing the contents there- 
of and the various types of securities 
given by him would amply safeguard 
the amounts due to the plaintiff and 
the suit must be dismissed as frivolous. 


5. In the written statement filed 
on behalf of the defendants 3 and 4, it 
was alleged that they have been divid- 
ed from the 2nd defendant and they 
are not undivided with their father as 
alleged in the plaint. The 2nd defendant 
was leading a reckless life gambling, 
drinking and debauching and beating 
them and their mother cruelly and the 
debts created by the 2nd defendant in 
tobacco business and for other purposes 
are avyavaharika in nature and not 
binding on them, The 2nd defendant 
did not deposit the title deeds to create 
a mortgage as set up by the plaintiff 
and there was no need to mortgage the 
immoyable properties of the family and 
hence, the suit should be dismissed. 


6. The trial Court framed the 
following issues: 

a ether the suit mortgage is 
true, supported by consideration, valid 
and binding on defendants 3 and 4? 

2. Whether the same is not binding 
on 2nd defendant for the reasons men- 
tioned by him in his written statement 
and whether the defendant No. 2 can 
plead against the suit claim in the ab- 
sence of such a plea from lst defen- 
dant? 

3. To what relief?” 

7. The plaintiff examined P.Ws. 
f{ and 2, the agents of the plaintiff-bank 
at Guntur during the relevant period, 
and filed Exs. A-1 to A-51 in support af 
its case, None has been examined on 
behalf of the defendants 2 to 4 nor any 
document filed in support of their de- 
fence. 


8. The trial Court, on a conside- 
ration of the entire material on record, 
accepted the plaintiff's case and found 
that the suit mortgage is true, support- 
ed by consideration, valid and binding 
on the defendants 2 to 4 and passed a 
preliminary decree for the amount pray- 
ed for with interest at 114% per annum 
from the date of the suit till date of 
redemption and with future interest at 
6% till date of realisation, 


9. Pending the trial of the suit, 
a sum of Rs, 1,18,170-84 was recovered 
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by sale of tobacco belonging to the 2nd 
defendant and-the sale proceeds have 
been deposited in the court. The Court 
declared that the plaintiff was entitled 
to and shall appropriate the amount in 
Court deposit towards the decretal 
amount and for the balance alone. a 
final decree shall be granted in case the 
defendants fail to pay the balance with- 


in 4 months time granted for redemp-- 
the defen- - 


tion. Hence this appeal by 
dants 3 and 4. 


10. -Mr. Ananta Babu, the learn- 
ed counsel for the appellants. raised the 
following contentions: (1) There was 
no valid mortgage by deposit of title 
deeds on 18-7-1962 created by the 2nd 
se endant in favour of the plaintiff- 


(2) Even if there was valid mort- 
gage the amount borrowed thereunder 
was only Rs. 75,000/- and hence, the 
plaintiff can’: have a decree only for a 
sum of Rs, 75,000/- and interest at 6% 


thereon but not for an amount more 
than that. 
(3) The appellants were divided 


sons of the second defendant on the 
date of the plaint and hence the 2nd 
defendant or the ist defendant-Official 
Receiver had no right to sell their inte- 
rests in the suit properties, 

(4) The amount of debt sought to 
be recovered by the plaintiff herein is 
an avyavaharika debt incurred by the 
2nd defendant and hence, it is not bind- 
ing on the defendants 3 and 4 


il. Sri C. V. Narasimha Rao, the 
learned counsel for the  plaintiff-bank 
resisted the claim of the appellants con- 
tending inter alia that a valid equitable 
mortgage by deposit of title deeds had 
been created by the 2nd defendant in 
favour of his client on 18-7-1962 as se- 
curity for the amounts borrowed by him 
under various accounts till that day 
and for any future borrowals and the 
debt due by the 2nd defendant to the 
plaintiff is not an avyavaharika debt 
but is incurred for the purpose of car- 
rying on family trade and the same is 
binding on the defendants 3 and 4 and 
there is no merit in this appeal. 


12. Upon the respective conten- 
tions and the material evidence on re- 
cord, the following questions arise for 
decision : 

1. Whether the transaction in ques- 
tion amounts to a valid equitable mort- 
gage by deposit of title deeds on 18-7- 
1962 ? 

2, If answer to question No. 1 Is 
found to be in the affirmative, whether 
the mortgage was only for Rs. 75,000/- 
borrowed on 18-7-1962 and the interest 
thereon as contended by the appellants, 
or for the entire amount due and pay» 
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able by the 2nd defendant to the plain- 
tiff under the various accounts opened 
by him on the date of the plaint? 


3. Whether the defendants 3 and 
4 were divided or undivided from their 
father on the date of the plaint and 
whether the debt due by the 2nd de- 
fendant to the plaintiff is avyavaharika 
in nature or binding on them? 


_ 4. What is the rate of interest that 
is payable on the amount due and pay- 
able by the defendants? 


_ 1. We shall first take up ques- 
tion No. 1, The 2nd defendant. who was 
dealing in tobacco and exporting the 
same to foreign countries, had approach- 
ed P.W. 1, the then agent of the plain- 
tiff-bank at Guntur for borrowal faci- 
lities and for further accommodation as 
evidenced by several documents and in 
particular, Exs, A-1, A-2 and A-3 filed 
by the plaintiff, He had opened Key 
Cash Credit Nos, 1 and 2 accounts and 
Clean Overdraft No. 1 account with .the 
plaintiff-bank. A Secured Overdraft Ac- 
count, as seen from Ex, A-5, was open- 
ed after deposit of title deeds. Accord- 
ing to P.W. 1, after receipt of the letter 
of sanction Ex, A-3, in respect of se- 
cured overdraft, the 2nd defendant was 
asked to produce title deeds which were 
with the Indian Bank till then. At the 
request of the 2nd defendant. a sum of 
Rs. 75,000/- was sent to the Indian Bank 
under Ex, A-21 and the receipt Ex. 
A-22 obtained in favour of the 2nd de- © 
fendant in full settlement of its account 
on 18-7-1962 from the Indian Bank, The 
Indian Bank sent a letter Ex, A-23 
showing the particulars of appropriation 
against the account of the 2nd defen- 
dant and returned the original mort- 
gage bond executed by the 2nd defen- 
dant in favour of the Indian Bank after 
making endorsement of payment in full. 


All the title deeds along with the 
mortgage bond have been returned by 
the Indian Bank as seen from Exs, A-26 
to A-29. The title deeds have been dex 
posited with the plaintiff-bank and Ex. 
A-33, a memorandum of deposit of title 
deeds. was executed and signed by the 
2nd defendant in the presence of P.W. 
1. Except the evidence of P.W, 1 and 
the documents referred to earlier filed 
by the plaintiff. there is no evidence 
contra adduced on behalf of the defen- 
dants in support of their plea. On a 
consideration of the evidence on record, 
we are in entire agreement with the 
view taken by the trail Court that the 
2nd defendant has executed Ex, A-33, 
a memorandum, evidencing the deposit 
of title deeds with the  plaintiff-bank 
specified therein as security for the 
amounts borrowed by the 2nd defen- 
dant, The 2nd defendant has requested 
P.W. 1 to pay the sum of Rs, 75,000/- 
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towards the debt due by him to the 
Indian Bank. pursuant to which the said 
amount has in fact been paid. The ori- 
final title deeds belonging to the 2nd 
defendant have been sent by the Indian 
Bank to the plaintiff-bank subsequent to 
the discharge of their debt, 


14, We are unable to agree with 
the submission of Mr, Ananta Babu that 
there was no valid equitable mortgage 
by deposit of title deeds in the instant 
ease, Section 58 (f) of the Transfer of 
Property Act requires for creation of a 
mortgage by deposit of title deeds, the 
delivery of title deeds in respect of 
immovable property by a person in any 
notified town to a creditor or his agent 
with intent to create a security there- 
on. The essential ingredients of an 
equitable mortgage by deposit of title 
deeds are (i) existence of a debt. (ii) 
deposit of title deeds in respect of im- 
movable property and (iii) intention 
that the title deeds shall be security for 
the debt. The delivery or deposit of 
title deeds may be physical or construc- 
tive, The essence of a mortgage by dex 
posit of title deeds is the actual hand~ 
ing over of the documents of title in 
respect of immovable property by. a 
borrower or his agent to the lender. It 
is the substance of the entire transac- 
tion but not its form that really mat- 
ters to infer intention of the contract- 
ing parties. See Rachpal v, Bhagwan- 
` ‘das, AIR 1950 SC 272 and Union Bank 
of India Ltd. v. M/s. L, Sonaram, (1965) 


4 SCWR 726 = (AIR 1965 SC 1591 at 
p. 1593). 
15. The submission of Mr, Ananta 


Babu that the deposit of title deeds. in 
order to constitute a valid equitable 
mortgage within the meaning of Sec- 
tion 58 (f) of the Transfer ‘of Property 
Act, should be made physically by the 
borrower himself, cannot be acceded to. 
True. as contended by the learned coun- 
sel, there is no physical handing over 
of the documents of title in the present 
ease by the 2nd defendant to P.W. 1, 
the agent of the plaintiff, but the docu- 
ments of title till then deposited with 
the Indian Bank have been, on the au- 
thorisation given by the 2nd defendant, 
sent by the Indian Bank to the plain-« 
tiff-bank after discharging their debt. 
The documents of title have been 
brought to the custody of the plaintiff- 
bank from the Indian Bank on the spe-= 
cific authority of the 2nd defendant. 
The Indian Bank must be construed to 
be the agent of the 2nd defendant in 
handing over the title deeds to tha 
plaintiff-bank. That apart. the 2nd de- 
fendant himself has executed Ex, A-33 
specifically mentioning that the docu- 
ments of title have been deposited with 
the plaintifi-bank towards the amounts 
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borrowed by him, On these facts. we 
have no hesitetion to hold that there 
was a valid deposit of title deeds by the 
2nd defendant to the plaintiff bank so 
as to create an equiable mortgage. 


16. We shall now turn to the 
question, what was the amount of con- 
sideration for the equitable mortgage 
by deposit of title deeds created by the 
2nd defendant in favour of the plaintiff 
on 18-7-1962, We are not impressed 
with the submission of the learned 
eounsel for the plaintiff that the 2nd 
defendant, having failed to examine 
himself, has not discharged the jnitial 
burden of proving that the security was 
only limited to Rs, 75,000/-. Though no 
evidence has been let in on behalf of 
the defendants, the evidence adduced 
by the plaintiffs can certainly be look-~ 
ed into in order to decide this point. 
Reference in this regard may be made 
to Exs. A-3. A-21 and A-30 which are 
relevant and material. and to Exs, B-3, . 
and B-4 which are sought to be admit- 
ted as additional evidence. 


17. Ex, A-3 dated June 8, 1962 
is a letter of the Assistant General Ma~ 
nager of the Andhra Bank Ltd. at 
Central Office. Masulipatnam sanction- 
ing the facility of secured overdraft 
upto a limit of Rs. 75,000/- to the 2nd 
defendant on the proposal for credit 
facilities made by the plaintiff on 19-4- 
1962 in respect of the account of the 
2nd defendant, Therein it was _ specifi- 
cally mentioned as follows:— 


“Nature of facility: Secured Over« 
draft. Limit sanctioned:— Rs. 75,000/- 
(Rupees Seventy-five thousand), Dura- 
tion and Interest: 1 year at 10% p. a. 
Name of Co- obligant/Guarantor : Secun 
rity and margin: Mortgage by deposit 
of title deeds relating to his land and 
godowns at Uppalapadu and Guntur, 
worth about Rs. 1.50.000/-”. 


The next document that is material is 
Ex. A-21, a letter dated 17-7-1962 writ- 
ten by the 2nd defendant in favour of 
P.W. 1 which reads thus: 


“I have created a mortgage for 
Rs, 75,000/- in your favour by offering 
the following properties shown below 
as security for the advances already 
made and for the advances to be made 
in future. These properties were under 
mortgage to the Indian Bank Ltd. Gun- 
tur, for a loan taken against them, So 
I request you to remit Rs. 75,000/- to 
the Indian Bank Ltd.. Guntur, and clear 
the balance due to them and take the 
document under mortgage with you for 
the advances made or to be made by 
you.” 


The amount of Rs, 75,000/- referred to 


in Ex. A-21 had in fact, been paid by 
the plaintiff to the Indien Bank, Ex. 
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A-30 is a promissory note executed by 
the 2nd defendant on July 17, 1962 for 
a sum of Rs. 75,000/- in favour of the 
plaintiff-bank, The recitals in Exs. A-3 
and A-21 would amply support the 
plea of the appellants in this regard. 
That apart, P.W. 1, has admitted in his 
¢ross-examination as” follows: 

“The secured overdraft against de- 
posit of title deeds is for Rs 75,000/- 
Ex. A-3 is the letter of sanction for this 
loan.” (P. 11 of the appellants’ printed 
papers, lines 12 to 15). 

XX XX XX 
"We sent a cheque for Rs, 75,000/- to 
the Indian Bank on 17-7-1962 asking 
endorsement as realised on 18-7-1962. 
We paid Rs. 75,000/~ earlier than Ex. 
A-33, On 17-7-1962 there was no mort- 
gage. But there is only a promise, ...... 
Ex. A-33 is only for Rs, 75,000/- 
The amount due by April, 9. 1964 was 
Rs. 88,811-37 pies.” (P, 12 of appellants’ 
printed papers). 


The aforesaid admission of P. W. 1 that 
the secured overdraft against deposit of 
title deeds is only for Rs. 75,000/- as 
evidenced by Ex, A-3, that the title deeds 
were deposited on 18-7-1962 and that 
Ex, A-33 was executed on 19-7-1962 
‘would clearly establish that the amount 
secured under the equitable mortgage 
by deposit of tithe deeds was only Ru- 
pees 75,000/-, The document, on which 
much reliance has been placed by the 
plaintiff’s learned counsel, is Ex, A~33, 
an unstamped and unregistered memo- 
randum, the material portion of which 
fs as follows :— 


“I/we write to put on record that as 
already agreed upon I/we on 18-7-1962 
deposited with you at Guntur the fol- 
lowing documents of title to immovable 
property with intent to secure the re- 
payment to the Bank of moneys that 
are now due or shall from time to time 
or at any time be due from Pentala 
Kotaiah or me/us either solely or joint- 
ly with any other person or persons to 
the Bank whether on balance of account 
or by discount or otherwise in respect 
of Bills of Exchange, Promissory Notes, 
Cheques and other negotiable instru- 
ments or in any manner whatsoever 
and including interest, commission and 
other banking charges and any law 
costs incurred in connection thereto, 


List of documents, 


xX xX XxX 
True. as contended by the plaintiff, it 
was stated therein that the documents 
of title specified therein have been de- 
posited to secure repayment to the bank 
of moneys then due or shall from time 
to time or at any time be due from the 
nd defendant either solely or jointly 
with any other person on any account 
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or on a negotiable instrument. This was 
only a printed form that was being 
used by the plaintiff-bank. Ex, A-33 
must be construed in the light of the 
contents of Ex, A-3 the very sanction 
letter, The contract relating to the de- 
posit of title deeds amounting to crea- 
tion of mortgage within the meaning of 
Section 58 (f). of the Transfer of Pro- 
perty Act was complete by 18-7-1962 
itself, Ex, A-33 reads as memorandum. 
“Memorandum” as per Oxford Diction- 
ary. means “note to help the memory: 
events ete, for future use: 
document recording terms of contract 
ete.” (The Concise Oxford Dictionary, 
P, 744). . 

A memorandum containing record 
of particulars of deeds deposited as se- 
curity, does not require registration. 
See Sundarachariar v, Narayan Avyar, 
AIR 1931 PC 36, The submission of Sri 
Narasimha Rao that a memorandum 
creates liability relating to future trans- 
actions without the requisite particulars 
such as the quantum of amount, rate 
of interest. conditions of repayment ete. 
cannot be acceded to, Where a docu- 
ment has been executed, the intention 
of the parties must be gathered from 
the very recitals and terms thereof, See 
Chunghun Jha v. Ebadat Ali, AIR 1954 
SC 345 at p. 346. Memorandum is only 
evidentiary but not operative of the 
transaction and binding on the parties. 
Ex. A-33 only specifies the title deeds 
and it is only a memorandum under 
which the terms of the mortgage can- 
not be spelt out, 


On a proper construction of the re- 
citals in Ex, A-33 and from the sur- 
rounding circumstances. we are unable 
to infer that the parties intended to 
create an equitable mortgage on the 
terms specified therein (Ex. A-33), It is 
only admissible for collateral purposes 
and does not require registration. If it 
has to be relied upon to enlarge the 
ambit of the liability beyond Rs. 75,000 
specified in Ex, A-3. it requires regis- 
tration. Suffice it to refer to a recent 
decision of the Supreme Court in Vee- 
ramachineni Gangadhara Rao v. ‘The 
Andhra Bank Ltd.. AIR 1971 SC 1613 
at p. 1619 wherein the same form of 
Ex. A-33 was construed to be only a 
mere memorandum evidencing the de- 
posit of title deeds in pursuance of an 
earlier contract. It was held therein 
that it did not require registration and 
it could not be considered as a contract 
entered into between the parties, It 
was further ruled: 


‘Tf the parties Intended that if 
should embody the contract between 
them it would have been necessary to 
register the same under Section 17 of 
the Registration Act, 1908.” 

After referring to the decision of tha 
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Supreme Court in AIR 1950 SC 272. it 
was observed by the learned Judge, 


Hegde, J.. who spoke for the Court, 
thus: 

=, iaseilens . The crucial question iss 
Did the parties intend to reduce their 


bargain regarding the deposit of title 
deeds to the form of a document? If 
so, the document requires registration. 
If on the other hand. its proper con- 
struction and the surrounding  circum~< 
Stances lead to the conclusion that the 
parties did not intend to do so. then 
there being no express bargain, the con- 
tract to create the mortgage arises by 
implication of the law from the depo- 
sit itself with the requisite intention, 
and the document being merely eviden~ 
tial does not require registration.” 


In this view, the execution of Ex, A-33 
by the 2nd defendant does not advance 
the plea of the plaintiff that the equit- 
able mortgage was not for Rs. 75.000/- 
only but for securing the repayment of 
all the debts taken by then and to be 
received in future by the 2nd defendant. 
Nor are we impressed with the submis- 
sion of Sri Narasimha Rao that the very 
intendment and object of the 2nd de- 
fendant in changing the deposit of title 
deeds from the Indian Bank to the An- 
dhra Bank was to accommodate further 
amounts. In other words, it was argued 
that there was already a loan of Ru- 
pees 75,000/- from the Indian Bank by 
deposit of title deeds and there was no 
necessity for the 2nd defendant to 
change the same to the Andhra Bank 
if the intention was not to have accom- 
modation for further amounts. True. as 
stated by the learned counsel, the 2nd 
defendant was by 18-7-1962 a customer 
of the plaintiff-bank and he was having 
transactions and had limits on various 
accounts by then, 

Still we cannot infer something which 
fis not there in Ex, A-3 the very sanc- 
tion letter, Sri Narasimha Rao relied up- 
on the words “security for the advances 
already made and for the advances to 
be made in future” used in Ex, A-21 in 
support of the plea that the security 
was for all the amounts due and pay- 
able by the 2nd defendant, In our judg- 
ment, Ex, A-21 must be read with Exts. 
A-3 and A-33 and the evidence of P.W. 
1. When so read, the only inference 
we can safely draw is that the scope 
and extent of the security is only for 
Rs, 75,000/. but not more, 


18. It was next contended by 
Mr. Narasimha Rao that the plaintiff is, 
in any event, entitled to have a decree 
for the balance of amount due and 
payable by the 2nd defendant. against 
the defendants 3 and 4 who claim to be 
divided from their father. We may re- 
capitulate the material facts tg appre- 
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ciate the scope of this contention, The 
and defendant was adjudged insolvent 
on 28-8-1963. The defendants 3 and 4 
filed O. P. No. 26/64 on the file of the 
Sub-Court, Bapatla in forma pauperis 
for partition and separate possession of 
their two thirds share on December 20, 
1963, The O. P, was numbered as O. S. 
No. 69/64 on 14-9-1964 and the suit was 
decreed on November 28, 1964, The pre~ 
Sent suit was filed on April 10, 1964, 
The defendants 3 and 4, by their cate~ 
gorical declaration in the O. P, and the 
plaint filed on 20-12-1963 became divid- 
ed in status as the decree passed in 
O.S. No, 69/64 on 28-11-1964 would take 
effect from the date of the plaint. ie. 
20-12-1963, Hence, it must be held that 
the defendants 3 and 4 are divided sons 
of the 2nd defendant on the date of the 
plaint in the present suit, 


19. The contention of the appel- 
lants that the debt due by their father 
to the plaintiff is an avyavaharika one 
and not binding on them. cannot be ac« 
ceded to. Firstly, there was no evidence 
on record in support of such a plea. 
Secondly, the 2nd defendant was admit- 
tedly doing tobacco business for several 
years prior to the transactions with 
the plaintiff bank in the year 1962. 
Hence, the burden is on the appellants 
to establish their plea that the debt in 
question is an avyavaharika debt, As 
there is not even an iota of evidence in 
support of their plea, this cannot be 
given effect to, Hence we must hold 
that the debt due and payable by the 
2nd defendant to the plaintiff is not an 
avyavaharika debt. The debt was ad~ 
mittedly a pre-partition one and is 
binding on the defendants 3 and 4. 


That apart. the truth and genuine< 
ness of the debt due and payable by 
the 2nd defendant to the plaintiff are 
not challenged before us. The debt was 
incurred by the 2nd defendant in his 
capacity as father and manager of the 
joint family consisting of himself and 
his sons, the appellants herein, The spe~ 
cific case set up by the plaintiff, as 
disclosed by the serverel allegations in 
the plaint, is that the suit debt was con~ 
tracted by the 2nd defendant. the mah 
nager of the joint family. ‘for carrying 
on family business and to discharge 
antecedent debts. Admittedly the 2nd 
defendant was having extensive trade 
in tobacco and he was exporting to- 
bacco to foreign countries, He had deal< 
ings with the Indian Bank, Guntur 
under various accounts for several years 
prior to 1962 when he opened the ac. 
counts with the plaintiff, i 


This allegation was not even denied 
either by the 2nd defendant or the de- 
fendanits 3 end 4 in their written state- 
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Bente. Nor is there any evidence adduc- 
ed by the defendants that the business 
carried on by the 2nd defendant was 
mot family business and on that ground 
the debt, even if found to be true, is 
not binding on them, The learned trial 
Judge has arrived at a conclusion that 
the mortgaged property belongs to the 
foint family of the defendants 2 to 4 
and the mortgage was created by the 
2nd defendant who is no other than the 
father of defendants 3 and 4 and ma- 
mager of the family, for the benefit of 
the family. For these reasons it must 
be held that the debt due to the plain- 
tiff is binding on the defendants 2 to 4. 


20. This brings us to consider 
the question whether a suit against the 
defendants 2 to 4 without the leave of 
the insolvency Court, for obtaining a 
decree for the amounts due to the 
plaintiff and not covered by the mort- 
gage, is or is not maintainable, Admit- 
tedly, the suit, in so far as it relates to 
the recovery of the secured debt is 
concerned, is maintainable notwithstand- 
ing the adjudication of the 2nd defen- 
dant as insolvent, The amount of debt 
under the mortgage by deposit of title 
deeds due and payable by the defen- 
dants 2 to 4 on the date of the suit was 
Rs. 88,811-37 P. Pending the suit, a 
sum of Rs, 1,18,170-89 p, recovered by 
sale of tobacco belonging to the defen- 
dants was in court deposit, The trial 
Court has declared the right of the 
plaintiff to appropriate the amount in 
deposit to the credit of the suit towards 
the amount due under the preliminary 
decree and seek a final decree only for 
the balance. 


The appellants have not challenged 
this portion of the judgment and de- 
cree of the trial Court relating to the 
appropriation of the amount in court 
deposit by the plaintiff. nor any ground 

been taken in the memorandum of 
grounds of this appeal, Hence the appeal 
itself is confined only to Rs. 2,12,826-23 p. 
which has been arrived at after de- 
ducting Rs, 1,18,170-84 p. from the de- 
cretal amount of Rs, 3,30,997-07 p. 
(Rs, 2,57,625-47 principal plus Rupees 
73,371-60 interest from the date of suit 
till the date of preliminary decree), In 
view of our finding that the quantum 
of consideration for the mortgage by 
deposit of title deeds was only Rupees 


75,000/-. the amount due in that ac- 
count by the date of the plaint came 
to only Rs, 88,811-37 p, Therefore the 


question relating to the maintainability 
of the suit without obtaining the per- 
mission of the Insolvency Court, is rele- 
vant only in respect of the amount 
mot covered by the sum due and pay- 
able on the foot of the suit mortgage; 
yiz.. Rs. 50,643-26 p. 
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21. The contention of Mr, Ananta 
Babu that the present suit to recover 
any amount other than the sum cover~ 
ed by the suit mortgage is not main- 
tainable for failure to obtain the leave 
of the Insolvency Court. as required 
by Section 28 (2) of the Provincial In- 
solvency Act, 1920 (hereinafter referred 
to as the Insolvency Act). is sought to 
be supported by the decision of a Divi- 
sion Bench of the Madras High Court 
in Tatavarthi Nagpotharao v. Pulipati 
Subbarow. (1942) 1 Mad LJ 177 = (AIR 
1942 Mad 360), 


22. Sri Narasimha Rao. the learn- 
ed counsel for the respondent-bank, 
maintained that the suit is competent 
to recover also the amount not covered 
by the suit mortgage and placed reli- 
ance upon the decisions of the Madras 
High Court in Chinna Veeraiah v, Gu- 
rivi Reddi, AIR 1934 Mad 223 = (66 
Mad LJ 277), Arunachalam Chettiar v. 
Subaratnam Chettiar, AIR 1939 Mad 572 
and Thadi Murali Mohan Reddi v. 
Chinta Brahmayya (1942) 1 Mad LJ 173 


`= (ATR 1942 Mad 327) in support of his 


plea 


23. Before examining the cases 
cited at the bar, it is useful to refer to 
Section 28 (2) of the Insolvency Act, 
which reads as follows: 


“28. Effect of an order of adjudica- 
tion. 

(1) xx xx XX 

(2) On the making of an order of 
adjudication, the whole of the property 
of the insolvent shall vest in the Court 
Or in a receiver as hereinafter provided, 
and shall become divisible among the 
creditors and thereafter. except as pro- 
vided by this Act. no creditor to whom 
the insolvent is indebted in respect of 
any debt provable under this Act shall 
during the pendency of the insolvency 
proceedings have any remedy against 
the property of the insolvent in respect 
of the debt. or commence any guit or 
other legal proceeding, except with the 
leave of the Court and on such terms 
as the Court may impose.” 


The intendment and purpose of Section 
28 (2) is broadly two-fold (i) to make 
the entire estate of the insolvent vest 
in the Court or in a receiver the mo- 
ment an order of adjudication is made 
and to make it available for distribution 
among the body of creditors, and (ii) to 
prohibit any creditor of the insolvent 
from proceeding against his property in 
respect of his debt or commence any 
suit or other legal proceeding. without 
the leave of the Insolvency Court dur- 
ing the pendency of the insolvency pro- 
ceedings, The vesting of the estate of 
the insolvent in the receiver or Court 
which is contemplated under Section 28 
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(2) of the Insolvency Act is automatic. 
From that moment it is the Insolvency 
Court or the receiver, but not the insol- 
vent, that is competent to represent 
the latter’s estate. 


The use of the words "no creditor 
TANS shall have any remedy 
against the property of the insolvent in 
respect of the debt” in S. 28 (2) makes it 
abundantly clear that the prohibition or 
bar contemplated thereunder is only in 
respect of the property of the insolvent 
but not the property of persons other than 
the insolvent. In other words, the proceed- 
ings to recover the debt of any one 
other than the insolvent are not barred. 
Hence, a creditor is competent to pro- 
ceed against the insolvent’s sons’ share 
in the family property for the recovery 
of the debt due and payable by him 
(son) without the leave of the insolv~ 
ency Court. See Gopalakrishnayya v. 
Gopalan, ILR 51 Mad 342 = (AIR 1928 
Mad 479 (1)) and Manickam Pillai v. 
Vallayya Naicken. A, A. O. No, 253 of 
1936 Madras High Court. 


It is well settled that on the adju- 
dication of a Hindu father. the share of 
the insolvent’s son will not vest in the 
official receiver. The share of the in- 
solvent’s son in the property cannot be 
termed to be the property of the in- 
solvent within the meaning of Section 
28 (2) of the Insolvency Act. Equally 
settled is the law that the power of the 
Hindu father to sell his son’s interest 
for discharging his lawful debts vests in 
the official receiver after the adjudica~ 
tion of the Hindu father as insolvent. 
That power, no doubt, does not extend 
to. the discharge of avyavaharika debts. 
The liability is also only to the extent 
of the son’s share in the family pro- 
perty. There can be no personal liabi- 
lity fastened to the son, This power can 
be exercised by the official receiver 
before it comes to an end. 


pacecenesses 


The moment the son divides from 
his father or files a suit for partition 
expressing his intention to divide. this 
power of the father or that of the official 
receiver consequent on the father’s ad- 
judication ceases as there was sever- 
lance of interest between the father and 
the son. The official receiver, in whom 
the power of the insolvent father or 
manager to dispose of the shares of the 
sons or other members of the family of 
the insolvent in the family property to 
satisfy his legal and binding debts is 
vested, may or may not exercise that 
power for the benefit of the general 
body of the creditors. However, he can- 
mot seek to exercise such power when 
any creditor of the insolvent’s sons or 


other members of the family proceeds: 


or attaches their shares for the debts 


due and payable by them, 
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24. We shall now turn to the 
cases cited across the bar, 

25. In Chinna Veeraiah v, Gue 


rivi Reddi, AIR 1934 Mad 223 at p, 224, 
a creditor's suit on the foot of a pro 
missory note executed by the manager 
of a joint family who was adjudged in~ 
solvent, was decreed against his sons 
and other members of his family, The 
suit was, however, dismissed against 
the insolvent and official receiver as 
unsustainable on the ground that the 
debt against them was one provable in 
insolvency for which no suit could be 
maintained, That decree of the trial 
Court was affirmed in appeal. In second 
appeal, the contention of the sons and 
the brother of the insolvent that the 
suit was not maintainable against them 
on the ground that the managing mem~< 
ber of the family on his adjudication, 
had lost the power to sell the whole 
of the family property in order to dis+ 
charge the family debts. was negatived. 
The learned Judge, Pandalai, J, obs 
served thus: 


the plaintiff is not resorf< 
ing to any property which is vested in 
the Official Receiver to give him relief 


in this suit......... unless the plaintiff 
can be prevented from pursuing his 
legal rights by some legal prohibition, 


I cannot see how the fact that an offix 
cial (receiver) has the power to dis- 
pose of certain property is to affect on 
restrict the right of others who have a 
right to resort to that property.” 


26. The view expressed by Pans 
dalai. J. in Chinna Veeraiah’s case AIR 
1934 Mad 223 was approved by a Divi- 
sion Bench in AIR 1939 Mad 572 at p. 
573. Therein, the material facts are as 
follows: One Ramaswami Chettiar was 
adjudged insolvent in 1926 by the Sub= 
Court, Tinnevelley, A creditor by name 
Arunachalam Chettiar obtained in Sep~ 
tember, 1931 a decree for a sum of 
Rs. 19,383-10-1 with interest against the 
insolvent and his five sons, The official 
receiver had brought the properties of 
the family to sale on 9th April, 1932. 
On the application of the decree-holder, 
Arunachalam Chettiar, the official re 
ceiver was directed to sell the propera 
ties and deposit into Court 5/6ths of 
the sale price to the payment of which 
the right of the decree-holder was de- 
elared, On appeal by the official receiv~ 
er, the District Court reversed the find- 
ing of the Sub-Court. holding that the 
official receiver had the right to sell 
the properties vested in him. 


Finally the High Court. on further 
appeal by the decree-holder, relying 
upon the decisions in ILR 51 Mad 342 
= (AIR 1928 Mad 479 (1) Mankan 
Pillai v. Vallayya Naicken, A. A. O. No. 
253 of 1936 Madras High Sone ` and 
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AIR 1934 Mad 223, restored the order 
of the Sub-Court setting aside the de- 
cision of the District Court, This deci- 
sion is an authority for the proposition 
that the sons’ shares in the family pro- 
perty do not vest in the official receiver 
or official assignee upon the adjudica- 
tion of their Hindu father as insolvent 
and the same can be attached and pro- 
ceeded against without the leave of the 
Insolvency Court and the attachment of 
sons’ shares puts an end to or extin- 
guishes the right or power vested in 
the official receiver or official assignee 
to sell the sons’ shares to discharge his 
insolvent father’s lawful debts, We 
may usefully notice the following pas- 
sage wherein the learned Judge, Leach, 
C. J. who spoke for the Court, referred 
to the scope and content of Sec. 28 (2) 
of the Insolvency Act: 


“This section refers only to the 
property of the insolvent and the pro- 
hibition against the institution of legal 
proceedings without the leave of the 
court refers to proceedings with regard 
to the insolvent’s property. Aithough 
the right of an insolvent Hindu father 
to sell his son’s share in the family 
property to discharge his own lawful 
debts vests in the Official Assignee or 
the Official Receiver as the case may be 
it does not follow that proceedings can- 
not be taken in respect of the  son’s 
interest in the family property without 
the leave of the Insolvency Court. The 
right to sell the son’s interest only ex- 
ists so long as the son’s interest in the 
family property exists, If the interest 
has been sold or if there has been a 
lawful attachment. which has the same 
effect, there exists no property over 
which the power can be exercised.” 

27. The same view has been re- 
iterated by a later Division Bench of 
the Madras High Court consisting of 
Venkataramana Rao and Abdur Rah- 
man, JJ, in (1942) 1 Mad LJ 173 = 
(AIR 1942 Mad 327). Therein, one Bulli 
Gangireddi borrowed certain sums of 
money from one Chinta Brahmayya for 
the purpose of carrying on family busi- 
ness and executed two promissory notes 
dated November 12, 1930 and Decem- 
ber 5, 1930 in favour of the creditor. 
Gangireddi was adjudged insolvent on 
November 13, 1931. The insolvent’s son 
Murali Mohan Reddi, minor represent- 
ed by his guardian. filed a suit for 
partition on November 16. 1931 and 
obtained a preliminary decree, A final 
decree was also passed on April 6, 
1935. The creditor, Chinta Brahmayya, 
who was unable to get any payment 
from the official receiver before whom 
his debt was proved brought a_ suit 
aganist the insolvent’s son without ob- 
taining the leave of the Insolvency 
Court. 
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The Official Receiver was not made 
a party to the suit. The trial Court de= 
creed the suit against the insolvent’s 
son, On appeal by the son. the question 
that fell for decision before the learn- 
ed Judges was the maintainability or 
otherwise of the suit by the creditor 
for not making the officiel receiver as 
a party defendant, The learned Judge, 
Venkataramana Rao. J.. who spoke for 
the Court, rejecting the contention ad= 
vanced on behalf of the insolvent’s son 
that the leave or permission of the In- 
solvency Court was necessary to main- 
in the suit, observed thus (at paga 

“We do not think it was the inten 
tion of the legislature to prohibit all 
suits in respect of the debt even as 
against persons over whom or whose 
assets the Insolvency Court would have 
no control.” 


The plea of the appellant therein that 
the official receiver must be a party to 
the suit as legal representative of the 
father and without him no decree 
could be passed against the insolvent’s 
son, was also negatived. We may add 
that this decision is an authority for 
the proposition that where a debt has 
been incurred by a father as manager 
of a Hindu joint family for the pur~ 
pose of joint family business, such debt 
will be a joint family debt binding on 
the sons and other members of the 
joint family in the same way as it is 
binding on the father, and for recovery 
of such debts, the creditor can proceed 
against the shares of the sons or other 
members of the joint family in the 
family propery. as they continue to be 
liable to pay such debts from and out 
of the family property in their hands 
even after their division from the 
family, With regard to this aspect. the 
learned Judge proceeded to observe (at 
page 175) thus: 

“The debt here was contracted by 
the father as the managing member of 


the joint family in the course of the 
joint family business, The debt was 
therefore a joint family debt and as 


much a debt of the son as that of the 
father.” 


It was further observed by the learned 
Judge thus (at pp. 175 and 176): 


“The father is dead and further the 
father and son became divided before 
the suit was instituted.................. The 
only question is whether in the circum- 
stances of this case the creditor is not 
entitled to maintain the suit against the 
defendant. As the defendant is liable 
to pay the debt which was contracted 
on his behalf by the father who was 
also the manager from and out of the 
share of the joint family property in 
his possession, a suit against him by 
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the creditor would be competent......... 4 
In that case, the father and son, as re- 
ferred to earlier became divided before 
the institution of the suit by the credi- 
tor. It was held that the failure of the 
official receiver to secure the  son’s 
share for payment of the debts due to 
his father’s creditors by requesting for 
a provision being made by setting apart 
some property for their discharge in 
the partition suit, 
the creditor of his right to proceed 
against the son’s share and realise the 
amount due to him, 


28. The aforesaid decisions would 
amply support the contention of the 
respondent-bank relating to the main- 
tainability of the suit against the de- 
fendants 3 and 4, the divided sons of 
the insolvent 2nd defendant. who are 
as much liable as their father, to dis- 
charge the ‘lawful debts contracted by 
their father, the manager of the joint 
family, in the course of joint family 
tobacco business. The division in status 
of the defendants 3 and 4 would not 
absolve their liability to discharge the 
pre-partition debts incurred by the má- 
mager, No leave of the Insolvency Court 
under Section 28 (2) of the Insolvency 
Act is required to proceed against the 
shares or interests of the defendants 3 
and 4 in the family properties. 


29. We shall now examine the 
decision of a Division Bench of the 
Madras High Court in (1942) 1 Mad LJ 
177 = (AIR 1942 Mad 360) on which 
strong reliance has been placéd by the 
learned counsel for the appellants. 
Therein, one Mallayya was adjudged 
insolvent. Subsequent to his adjudica- 
tion. a creditor. without obtaining the 
leave of the Insolvency Court, filed a 
suit against the insolvent and his sons 
and obtained a decree for a certain sum 
of money. The debt was incurred by 
the father ag the manager of the family 
consisting of himself and his undivided 
sons. The sons sought for a declaration 
under Section 4 of the Insolvency Act 
that the decree obtained by the credi- 
tor was a nullity and not binding on 
the official receiver. On those facts. the 
question that fell for decision was 
whether it was open to the Insolvency 
Court to declare under Section 4 of the 
Insolvency Act that the decree obtain- 
ed by the creditor was a nullity in its 
entirety. 


It was held that the Insolvency 
Court is competent only to declare the 
decree as not binding on the official re- 
ceiver, the representative of the insol- 
vent. on the ground that no leave con- 
templated under Section 28 (2) of the 
Insolvency Act was obtained, But how- 
ever, in so far as the decree obtained 


P. G, Rao v, Andhra Bank Ltd. (Kondeiah J.) 


would not deprive. 


A.L R 
against the sons was concerned. tha 
Court took the contrary view. It was 


of the opinion that the debt incurred 
by the insolvent was not a personal 
debt but it was incurred by him as tha 
manager and for the benefit of tha 
family consisting of himself and his un< 
divided sons, In that premise, the learn= 
ed Judge, Venkataramana Rao. J. 
speaking for the Bench, ruled thus (af 

page 179): t 


“The debt was therefore as much a 
debt of the sons as that of the father, 
It is also undoubted law that by rea=« 
sons of the insolvency of the father the 
shares of the sons do not vest in the 
Official Receiver but what vests in him 
is the right of the father to sell the 
son’s share for the discharge of such 
debts as would be binding against the 
sons. Recently the question arose in 
(1942) 1 Mad LJ 173 = (AIR 1942 Mad 
327) whether leave of the Insolvency 
Court is necessary to file a suit against 
the undivided sons of a father who was 
adjudicated insolvent in respect of a 
debt incurred by the father for the 
benefit of the joint family and it was 
there held that it was not necessary to 
do so. After hearing learned counsel in 
this case. we see no reason to take a 
different view......... The insolvency of 
the father does not prevent the sons 
alienating their shares and we have ob- 
served that it does not prevent a credi- 
tor from filing a suit as against them.” 


30. The learned counsel for the 
appellants relied upon the following 
iera (at page 179) in support of his 
plea : 


“It was open to the sons to say 
that the suit would not be competent 
because leave of the Insolvency Court 
had not been obtained against the 
father. and if the suit could not be 
proceeded against the father. it could 
not be proceeded against them as 
we a 


The aforesaid observation of the learn- 
ed Judges would not amount to the ac~ 
ceptance of the contention of the ap- 
pellants. It only means that the sons 
could have raised in the suit the con- 
tention that without the leave of the 
Insolvency Court, no suit against the 
insolvent father and on that account, 
against them was maintainable. Whe. 
ther such a plea was sustainable or not, 
was not decided in that case. Such a 
plea, though permissible to be raised in 
the suit filed by the creditor. is not 
available in an application under Sec- 
tion 4 of the Insolvency Act to declare 
the decree which has become final as a 
nullity on the ground that it was ob- 
tained without the leave of the Insol- 
vencv Court. Such plea was held to ba 
not available even to the official rev 
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ceiver. This can be seen from the fol- 
lowing observation of the learned 
Judges : 


“But if no such objection .was taken 

by the sons on that ground and they 
submit to a decree being passed. we do 
not see how it is open to the Official 
Receiver to take any exception in re- 
gard thereto.” (Page 179), 
In those circumstances we are unable 
to agree with Mr, Ananta Babu that the 
decisions cited on behalf of the respon- 
dent-bank are distinguishable on the 
pround that the question arose in those 
-cases after decrees had been obtained 
against the insolvent father and his 
sons, ie. at the stage of the execution 
of such decrees, The decisions of the 
Madras High Court in AIR 1939 Mad 
572 and (1942) 1 Mad LJ 173 = (AIR 
1942 Mad 327) are of Division Benches 
decided prior to the formation of the 
Andhra State and hence, they are bind- 
ing on us. That apart. we are in entire 
agreement with the view expressed by 
the Madras High Court in those cases. 
The decision in Tatavarthi Nagaportha- 
row’s case (1942) 1 Mad LJ 177 = 
(AIR 1942 Mad 360) relied upon by the 
appellants ig distinguishable as pointed 
out earlier. 


31, On the application of the 
principles enunciated by the Madras 
High Court in the cases referred to 
above. to the facts of the present case, 
we must reject the contention of the 
appellants but agree with the plea of 
the respondent-bank that the suit for 
the recovery of the amounts other than 
the amount covered by the suit mort- 
gage, in so far as against the defen- 
dants 3 and 4 are concerned is main- 
tainable, The father was adjudged in- 
solvent after the defendants 3 and 4 
became divided from him, The debt in 
question was a pre-partition debt con- 
tracted by the father as manager of the 
joint family in the course of the joint 
family business, It was not an avyava- 
harika debt. The debt of the father- 
manager, therefore, is as much as the 
debt of the defendants. 3 and 4 and 
binding on them and hence. the credi- 
tor can pone against the shares of 
the sons in the family properties for 
the recovery of such debt. The father 
did not prefer an appeal, He had al- 
ready suffered a decree in the lower. 
Court. 


In fact, there is no dispute abou? 
the truth of the debt to the plaintiff- 
bank in the instant case, The ‘official 
receiver did not exercise the power of 
the insolvent father to proceed against 
the shares of the defendants 3 and 4 in 
the family properties. which were vest- 
ed in him upon the adjudication of the 
2nd defendant as insolvent. In any 
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event, such right was put an end to 
when there was severance of status be- 
tween the sons and the father on ac- 
count of the filing of the partition sate 
In any event. it came to an end when 
the creditor sought to proceed against 
the shares of the sons in the family 
properties subsequent to the adjudica- 
tion of the father and before the offi- 
cial receiver exercised the power vest- 
ed in him to sell the sons’ shares for 
the benefit of the general body of cre- 
ditors. That apart, this objection relat- 
ing to the maintainability of the suit 
for the recovery of the amount not co- 
vered by the suit mortgage, without the 
leave of the Insolvency Court, was not 
raised by the appellants herein or their 
father in their written statements, Nor 
was any issue framed on this point, 


This point was not even urged in 
the course of the arguments before the 
trial Court. The official receiver repre- 
senting the estate of the insolvent, who 
was added as defendant No. 1. became 
ex parte and he did not raise any ob- 
jection, If this objection was raised in 
the written statements. the plaintiff 
could have obtained the leave of the 
Insolvency Court and rectified the de- 
fect, if any. We may add that it was 
not even alleged in the written state- 
ments filed on behalf of the defendants 
2 to 4 that the quantum of consideration 
for the suit mortgage was only Rupees 
75,000/-. For all the reasons stated, we 
are satisfied that the suit is maintain- 
able as against the appellants in respect 
of the amounts not covered by the suit 
mortgage, 


32. The only other question that 
survives for our decision relates to the 
rate of interest that is payable on the 
amount due and payable to the plain- 
tiff-bank by the contesting defendants. 
The interest payable on the principal as 
per the contract was 10% for a certain 
period and thereafter 114% on the 
amount in question. The Court below 
has awarded interest as per the agreed 
rate till the date of redemption, ie. 4 
months from the date of the passing of 
the preliminary decree, and thereafter 

6% till realization. The contention of 
the appellants’ counsel is that the Court 
is not invariably bound to award inte- 
rest as per the contract rate from the 
date of the suit and, in the circumstan~ 
ces of the case it is reasonable and 
proper to fix 6% interest from the date 
of the suit. 


This claim has been resisted by the 
counsel for the plaintiff-beank contend- 
ing inter alia that the rate of interest 
payable to the Bank is controlled by 
the Reserve Bank which publishes the 
rates from time to time and the inte- 
rest granted by the Court below in its 
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discretion is just and proper and not 
liable to be interfered with in appeal. 
Reliance has been placed by the res- 
pondent decree-holder on the decisions 
of the Madras High Court in China Pa- 
pinaidu v. Imperial Bank of India, AIR 
1954 Mad 273 and Rajagopalaswamy V. 
Karaikudi Bank, AIR 1965 Mad 537 ma 
that of Andhra High Court in Bank of 
Bapatla Ltd. v. Manyam Bibi, (1954) 2 
Mad LJ (Andh) 215. True. as stated by 
the respondent’s counsel, interest at 
12% was awarded by the Court in the 
cases decided by the Madras High Court 
and at 9% in the case decided by the 
Andhra High Court, However, we may 
add that those decisions arose under the 
Madras Agriculturists’ Relief Act and 
were rendered on the interpretation of 
the provisions of Sections 4 (e) and 10 
(2) (iii) of that Act. The facts of those 
eases are distinguishable from those of 
the present case, 


In a recent decision of the Supreme 
Court in Soli Pestonji Majoo v. Ganga 
Dhar Khemka, AIR 1969 SC 600 it was 
held, relying upon the decision of the 
Federal Court in Jaigobind Singh v. 
Lachmi Narain Ram, AIR 1940 FC 20, 
that it is not absolutely obligatory on 
the Courts to decree interest at the con- 
ractual rates after the dates of redemp- 
tion in all circumstances even if it is 
mot penal, excessive or substantially un- 
fair and the courts have got discretion 
so far as interest payable subsequent to 
the date of the suit is concerned, In 
that case, the suit arose out of a mort- 
gage and 12% interest with monthly 
rests was the contract rate. In those 
circumstances, the contract rate of inte~ 
rest was granted till the date of suit 
and thereafter. simple interest at 6% 
per annum on the principal sum adjudg- 
ed. was granted till the date of realiza- 
tion. 


On a careful contd cation of the 
facts and circumstances of the present 
case, we are of the view that the rate 
of interest agreed upon by the parties is 
not penal, excessive or unfair within 
the meaning of the Usurious Loans 
Act. 1918, but we are satisfied that it 
is just and proper to award interest at 
the contract rate till the date of suit 
and from the date of suit till the date 
ef preliminary decree. and thereafter 
simple interest at 6% per annum till 
the date of realization. We. therefore, 
fix the interest accordingly. 


33. With the above modification 
relating to the rate of interest. the 
appeal fails and is dismissed with costs. 
The costs in the suit as well as in this 
appeal payable to the respondent and 
the court-fee payable to the Govern- 
ment have to be recovered from the 
estate of the family, We grant 4 (Four) 
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for redemp“ 


Appeal dismissed, 


months’ time from today 
tion. 
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Mangu Ramdas, Appellant v. Madu< 


ral Venkataratnam and others. Respon< 
dents. 

Writ Appeal No, 690 of 1970. Dj- 
3-9-1971, against judgment of High 
Court, D/- 16-3-1970. 

Index Note:— (A) Madras Estates 


(Abolition and Conversion into Ryot- 
wari) Act (26 of 1948), Section 64-A — 
An order passed by the Settlement offi- 
cer under Section 11 in an enquiry 
under Section 15 (1) does not operate as 
res judicata in a subsequent proceeding 
taken under Section 56 (1). 


Brief Note:—(A) The enquiry under 
Section 15 is confined to decide the land- 
holder’s claim to ryotwari patta after 
examining the nature and history of 
the lands. It is unnecessary to examine 
and find out as to who among the co- 
respondents is entitled to patta under 
Section 11. Such an adjudication under 
Section 11 therefore. does not operate 
as res judicata in an enquiry under 
Section 56 of the Act. (Para 44) 


Secondly. the matter. in controversy 
between the 10 respondents falling 
under Section 11 cannot be said to be a 
matter of importance or value for the 
adjudication of the main proceeding 
under Section 15. Any adjudication 
therefore of such an unimportant or 
valueless matter cannot be said to be 
substantially in issue in the former pro- 
ceedings -and any determination of such 
an irrelevant issue cannot operate as 
res judicata in a subsequent proceeding 
under Section 56 of the Act. (Para 45) 


Index Note:— (B) Madras Estates 
(Abolition and Conversion into Ryot- 
wari) Act (26 of 1948). Section 64-A — 
The general principles of res judicata 
continue to apply to cases not coming 
unda Section 64-A hut decided under 

e Act. 


Brief Note:— (B) Section 64-A is 
not only a partial or limited provision 
in regard to the rule of res judicata. 

nless the intention of the legislature is 
clear to continue the application of rule 
of res judicata only to cases coming 
under Section 64-A the maxim “expres- 
sio unius est exclusio alterius” will 
have no application and thus the ex- 
press provision made in Section 64-A 
covering only two types of caseg will 
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not exclude the operation of the analo- 
fous principles of res judicata to other 
types of cases falling under the Act to 
which such principles would have ap- 
plied. (Paras 24, 26) 
_ Index Note:— (C) Civil P, C. (1908), 
Section 11 — Doctrine of res judicata — 
Application to co-defendants, 

Brief Note:— (C) When parties are 
arrayed on the same side such as co- 
defendants or co-respondents an adjudi- 
cation between them will not operate 
as res judicata if there was no necessity 
to decide such conflict for granting re- 
lief to the plaintiff. (Paras 42, 43) 

Index Note:— (D) Civil P. C. (1908), 
Section 11 — en proceedings are ter- 
minated on preliminary technical ground 
and where the matter has not been de- 
cided, the decision in such a case can- 
not operate as res judicata. (Para 45) 
Cases Referred: Chronological Paras 
AIR 1971 SC 442 = (1971) 2 SCR 
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GOPAL RAO EKBOTE, J.:— The 
Assistant Settlement Officer, Anakapally 
started a suo. motu enquiry under Sec- 
tion 15 of the Madras Estates (Abolition 
and Conversion into Ryotwari) Act, 
(hereinafter called “the Act”), to deter- 
mine the nature and history of the land 
and to consider the claims of the land- 
holders for the grant of ryotwari patta. 

2. At a later stage of the said 
enquiry two land-holders claimed patta 
for themselves alleging inter alia that 
nia in question is zeryothi private 


3. The Ist respondent in the 
proceedings opposed the claim of the 
land-holders and claimed patta for him- 
self contending that he has the occu- 
pancy rights and he is therefore entitl- 
ed to the patta. 

4. The 2nd respondent the dau- 
ghter-in-law of the original tenant, con- 
tended that her father-in-law was the 
original tenant and had occupancy 
rights, He having died the 2nd respon- 
dent is the legal heir and therefore en- 
titled to the grant of ryotwari patta. 

5. The Assistant Settlement Offi- 
cer after proper enquiry held on 23-5- 
1959 that the land is darmilla inam and 
consequently the land-holders are not 
entitled to patta under Section 15 of 
the Act. In the same order he. however, 
held that the 2nd respondent has the 
occupancy rights and therefore she is 
entitled to the patta. The 1st respon- 
dent was found to be sub-tenant of the 
2nd respondent, 

6. Aggrieved by that order of 
the Assistant Settlement Officer, the 1st 
respondent preferred appeal A. S., No. 
44 of 1959 to the Estates Abolition 
Tribunal, Rajahmundry, The ‘Tribunal 
by its order D/- 13-8-1960 disallowed 
the appeal. 


qT. The 1st respondent questioning 
the validity of the order of the Tribu- 
nal filed Writ Petition No, 709 of 1960. 
Srinivasachari, J.. by his order D/- 27- 
7-61 (Andh Pra) dismissed the writ 
petition. 

8. An appeal was carried to the 
Division Bench in W. A. 72 of 1961. 
The oe Justice and K. V. L. Nara- 
simham, by their order D/- 11-9-1961 
(Andh px) dismissed the appeal, 

9. Not contented with this round 
of litigation, the 1st respondent filed an 
application under Section 56 of the Act 
on 2-11-1961 before the Assistant Settle- 
ment Officer, He asked for a declaration 
that it is he who is the lawful ryot and 
not the 2nd respondent lady. 


10. This petition was contested 
by the 2nd respondent. Now the princi- 
pal contention was that the previous 
order of the Tribunal made in A. S. No. 
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44 of 1959 on 13-8-1980 (Andh. P 
as well as the order made in W. A. 
72 of 1961 D/- 11-9-1961 (Andh Pro) 


operate as res judicata, She also disput- 
ed the right of the Ist respondent to 
get the patta. 

11. During the pendency of the 
said proceedings a C.R.P. was filed con- 
tending that the issue regarding res 
judicata be disposed of as a preliminary 
issue, The petition was allowed and the 
Assistant Settlement Officer was direct- 
ed to decide the question of res judi- 
cata as a preliminary question. 

12. In the meanwhile the en- 
quiry seems to ‘have been concluded. 
The Assistant Settlement Officer by his 
order dated 21-11-1965 held firstly that 
the previous .said decisions do not ope- 
rate as res judicata, On merits it was 
found that the Ist respondent is the 
tenant having occupancy rights and it 
is he who is entitled to patta. The As- 
sistant Settlement Officer declared the 
rights accordingly. 


13. The 2nd respondent aggriev- 
ed by that order carried the matter in 
appeal to the Estates Abolition Tribunal, 
Appeal No, 1 of 1966. The Tribunal while 
holding as was held by the Assistant 
Settlement Officer that the Ist respon- 
dent is the lawful ryot disagreed with 
the view of the Assistant Settlement 
Officer that the said previous orders do 
not operate as res judicata. He held that 
the said two orders bar the present pro~ 
ceedings under Section 56 of the Act. 


14, It is to question the validity 
and correctness of the order of the Tri- 
bunal dated 26-3-1968 that W. P. 1851 
of 1968 was filed. K. Ramachandra Rao, 
J. by his order dated 16-3-1970 allowed 
the Writ Petition by holding that the 
previous two orders do not operate as 
res judicata. The present proceeding 
under Section 56 is not barred, He was 
not called upon to consider the ques- 
tion on merits. In fact the 2nd respon~ 
dent gave up her contention that she 
was the lawful ryot, It is this order of 
the learned Judge that is now assailed 
in this writ appeal by the 2nd respon- 
dent. 

15. At the outset we must say 
that even before us it was not argued 
that on merits the appellant ought to 
have been held to be a lawful  ryot. 
The whole argument was concentrated 
on the question of res judicata. 

16. Now the principle of res 
judicata or the rule of conclusiveness of 
judgments is not exhaustively provided 
for in Section 11. C. P, C. Section ii 
is not exhaustive of the general doctrine 
of res judicata, It is also clear that Sec- 
tion 11 or for that matter the doctrine 
of res judicata does not deal with the 
question’ of jurisdiction, or it does not 
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affect cognizability of suits or proceed- 
ings but merely bars their trial. What 
is therefore plain is that the principle 
of conclusiveness of judgment is much 
wider than the terms of the section and 
remains effective even apart from the 
provisions of the Code. Thus where 
circumstances other than those provid- 
ed in Section 11 exist, the principle 
underlying the rule of res judicata can 
always be invoked in a proper case 
without recourse to the provisions of 
Section 11. Section 11 applies to suits 
and to that extent it being exhaustive, 
in cases which fall within its terms, it 
is plain that the Court cannot travell 
outside Section 11, and apply the gene- 
ral principles of law. It is not in doubt 
that Section 11. C. P. C. does not apply 
to proceedings before the Tribunals con- 
stituted under the Act. It is to the ana~ 
logous principle of res judicata there- 
fore one has to look to, 


17. The essentials for the appli« 
cability of the general principles of res 
judicata are succinctly brought out in 
the leading case of Duchess of King- 
ston, (2 Smiths Leading Cases llth Edn, 
731 at 732). 


“From the variety of cases related 
to judgments being given in evidence 
in civil suits these two deductions seem 
to follow as generally true; first that a 
judgment of a court of concurrent ju- 
risdiction, directly speaking on the 
point, is, on a plea, a bar, or as evi- 
dence, conclusive between the same par« 
ties. upon the same matter. directly in 
question in another Court; secondly, 
that the judgment of a court of exclu- 
sive jurisdiction directly on the point, 
is. in like manner. conclusive upon the 
same matter. between the same parties 
coming incidentally in question in .ano- 
ther court. for a different purpose. But 
neither the judgment of a court of con~ 
current or exclusive jurisdiction is evi~ 
dence of any matter which came colla- 
terally in question, though within their 
jurisdiction not of any matter inciden~ 
tally cognizable nor of any matter to be 
inferred by argument from the judg- 
ment.” 


Daryao v. State of U. P. (AIR 1961 SC 
1457 at p. 1462) quotes approvingly the 
abovesaid case. 


18. It is evident that like 
tion 11 the general principles of res 
judicata in all its essentialities apply 
to the cases of exclusive jurisdiction. 


Sec- 


19. The question then is whe- 
ther Section 64-A of the Act exhaus- 
tively and expressly provides for res 


judicata or in spite of Section 64-A the 
general principles of res judicata would 
still continue to apply to the proceeds 
ings under the Act. 
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20. Now Section 64-A in its two 
sub-sections provides for the application 
of the rule of res judicata in two cases 
only. Firstly a decision of a Tribunal or 
Special Tribunal in any proceedings 
under the Act or of a Judge of a High 
Court hearing a case under Section 51 
(2) is declared to be binding in any suit 
or proceeding in a civil court in so far 
as such matter is in issue between the 
parties in such suit or proceeding. 

21. Secondly the decision of a 
civil court except that. of a District 
Munsif or the Court of Small Causes, 
on any matter falling within its juris- 
diction shall be binding on the parties 
fin any proceeding under the Act before 
a Tribunal, Special Tribunal or a High 
Court Judge hearing a case under Sec- 
tion 51 (2) of the Act. 

22. It would be immediately 
clear that Section 64-A does not make 
any provision for the application of the 
principle of res judicata to proceedings 
before the Tribunals under the Act. 
For example. if a dispute falling under 
Section 56 is decided on an application 
under that section by the Tribunal will 
ft operate as res judicata in a subse- 
quent proceeding regarding the same 
matter and between the same parties? 
This is so even in regard to the other 
proceedings postulated under the Act. 


23. We do not think the maxim 
expressio unius est exclusio alterius 
applies to the provision in question, It 
is axiomatic that the maxim requires 
great caution in its application, and in all 
eases is applicable only under certain 
conditions. It is said that it is often a 
valuable servant, but a dangerous mas- 
ter to follow in the construction of sta- 
tutes. ere the meaning of the provi- 
sion invades public policy or is in de- 
rogation of the common law. a strict or 
literal interpretation should be given to 
it. Normal intrinsic and extrinsic aids 
of interpretation are employed in as- 
certaining whether the maxim will pre- 
vail. No doubt provisions sometimes 
found in statutes enacting imperfectly 
or for particular cases only that which 
was already and more widely the law 
have occasionally furnished ground for 
the contention that an intention to alter 
the general law was to be inferred from 
the partial or limited enactment resting 
on the maxim expressio . unius est ex- 
clusio alterius. But that maxim is in- 
applicable in such cases, See Maxwell 
on Interpretation of Statutes, 8th Edi- 
tion. page 272, 


24, It cannot be doubted that 
Section 64-A is only a partial or limited 
provision in regard to the rule of res 
judicata. Unless the intention of the 
legislature is clear to confine the appli- 
cation of rule of res judicata only to 
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cases coming under Section 64-A. the 
maxim will have no application and in 
spite of Section 64-A the general prin- 
ciples of res judicata would continue to 
apply to cases not coming under Sec- 
tion 64-A but decided under the Act. 


25. It is plain that if a change 
in the common law is to be effectuated, 
the legislative intent to do so must be 
clearly and plainly expressed, It is true 
that a statute may take away a common 
law right, but there is always a pre- 
sumption that the legislature has no 
such intention, We find no words in 
Section 64-A which would exclude ‘the 
operation of general principles of res 
judicata to cases under the Act. And it 
is trite to say that no statute is to be 
construed as altering the common law 
further than its words import or fol- 
lows by necessary implication from the 
language of the statute in question, It 
is not to be construed as making any 
innovation upon the common law which 
it does not fairly express. It is thought 
to be in the highest degree improb- 
able that the legislature would depart 
from the general system of law without 
expressing its intention with irresistible 
clearness, And it is plain that if any 
case be doubtful upon a statute, it is 
good to construe it according to the 
common law, If the arguments on a 
question of interpretation are fairly and 
evenly balanced that interpretation 
should be chosen which involves the 
least alteration of the existing law. It 
is now fairly settled that the maxim 
ought not to be applied when its appli- 
cation, having regard to the subject- 
matter to which it is to be applied, 
leads to inconsistency or injustice. Re- 
cently the Court refused to apply the 
maxim where to have done so would 
have produced “a wholly irrational situa- 
tion”. See Re .Newspaper Proprie- 
tors’ Agreement. (1962) 2 All ER 250, 
Prestcost (General) Ltd. v. Minister of 
Labour, (1969) 1 WLR 89 and Dean v. 
Wiesengrund, (1955) 2 QB 120. 


26. Viewed in this light we have 
no manner of doubt that the express 
provision made in Section 64-A covering 
only two types of cases does not ex- 
clude the operation of the analogous 
principles of res judicata to other types 
of cases falling under the Act to which 
such principles would have applied. 


27. In fairness it must be stated 
that the learned counsel for the appel- 
lant did not argue that Section 64-A is 
a bar to the application of the general 
principles of res judicata to the cases 
decided under the Act. We have ad- 
verted to this question because some of 
the observations of the learned Judge 
are likely to be understood as laying 
down that Section 64-A ig exhaustive. 
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The learned Judge after observing that 
“The Estates Abolition Act is a self- 
contained code” said that 


‘In applying the principles of res 
fudicata, it is not permissible to in- 
voke the provisions of Section 11 of 
C.P.C. or the principles underlying 
therein inasmuch as a specific provision 
has been made in that behalf in the 
Estates Abolition Act. Section 64-A of 
ihe Act lays down in what cases the 
prin ipie of res judicata should be ap- 
plied.” 


The learned Judge finally holds that 
since Section 64-A is not applicable to 
the case it is not barred by res judi- 
cata. Although the learned Judge pro- 
ceeds to consider the question and holds 
that as this is not necessary to decide 
the question under Section 56 or in any 
case it was only incidental it does not 
operate as res judicata, thus applying 
in effect the general principles of res 
judicata. We considered it necessary in 
these circumstances to clarify the posi-« 
tion. 

28. Let us then examine the two 
rontentions relating to res judicata, Tak- 
ing the first for consideration that the 
previous order in W. A. No. 72 of 1961 
dated 11-9-1961 operates as a res judi- 
cata, it is not in doubt that the High 
Court has no exclusive or even concur- 
rent jurisdiction to decide any dispute 
coming under Section 11. 15 or 56 of 
the Act or any issue incidental thereto. 
The jurisdiction to decide those dis- 
putes vests only in the statutory tri- 
bunals constituted under the Act. Hence, 
where the High Court in a Writ Petition 
has decided that the decision of the 
Estates Abolition Tribunal in appeal 
against an order of the Settlement Offi- 
eer was correct, the plea of res judicata, 
i any. must be rested on the decision 
of the Estates Abolition Tribunal and 
not on the decision of the High Court. 
We are fortified in our view by a deci- 
sion of the Madras High Court in 
Burmah Shell Co. v. L. A. ‘Tribunal, 
(AIR 1957 Mad 60 at p. 62). 


29. Moreover, the decision in 
W. P. No, 709 of 1960, D/- 27-7-1961 
(Andh Pra) had become subjudice since 
W. A. No, 72 of 1961 was filed, The 
principle of finality, if at all would ap- 
ply to the judgment in the said writ 
appeal. The appellate Court at the ad- 
mission stage dismissed the appeal ob- 
serving that the concurrent finding of 
fact by the Tribunal was accepted by 
the learned Judge both in regard to the 
question that the appellant therein was 
only a sub-lessee of the 4th respondent 
and also that there was no relinguish- 
meni of the lease granted to the father- 
in-law of the 4th respondent, It is per- 
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tinent to note what the learned single 
Judge observed: 

“I do not think that this Cour? 


would be justified in serutinising the 
evidence and come to its own conclu- 
sion where both the Tribunals have 
drawn particular conclusion. The con= 
clusion arrived at by the ‘Tribunals 
must be held to be final.” 


30. What is evident is that the 
High Court did not decide anything on 
the merits of the case, It declined to 
interfere on thé ground that the find- 
ings of facts by the Tribunal are cons 
clusive and in a proceeding under Artis 
cle 226 it is not possible for the High 
Court to interfere, Thus the decision of 
the High Court decides nothing except 
refusing to interfere on a question of 
fact. We fail to see how such a decision 
can operate as res judicata. When the 
proceedings are thus terminated on pre- 
liminary technical ground and where 
the matter has not been decided, the 
decision in such a case cannot operate 
as res judicata. 

31. We then turn to the question 
whether the judgment of the Estates 
Abolition Tribunal dated 13-8-1960 ope- 
rates as res judicata, It is no doubt true 
that the Tribunal in an appeal under 
Section 15 of the Act decided firstly 
that the land being a darmilla inam 
the land-holders have no right to claim 
patta under Section 15. It is not a pri- 
vate land of the land-holders. Secondly: 
that the respondent herein is not entitl- 
ed to a ryotwari patta as he is the sub- 
tenant of the appellant herein and fur- 
ther held that the appellant having the 
occupancy rights is entitled to ryotwarj 
patta under Section 11 of the Act. 

32. It must, however. be remem~ 
bered that the proceedings were origi- 
nally initiated suo motu by the Settle- 
ment Officer. On the application of the 
land-holders for the grant of patta the 
suo motu enquiry was converted into 


an enquiry on the application of the 
land-holders. At first the first respon- 
dent opposed the application on the 


ground that it is a darmilla inam and 
not a private land of the land-holders. 
He also claimed patta for himself con« 


tending that he has the occupancy 
rights, 

33. At a subsequent stage tha 
appellant, who is the sister .of the 


land-holders also claimed occupancy 
rights opposing the claims of the land- 
holders and requested for the grant of 
patta to her. 


34, It is a common ground thafé 
neither the appellant nor the respondent 
had filed any separate application under 
Section 11 for the grant of patta. It is 
also a common ground that the Settle- 
ment Officer at no stage of the case ini< 


1973 Mangu Ramdas vy. 


tiated suo motu enquiry under Section 
11 of the Act. 

35. It is also a common ground 
that neither of the parties filed any 
application to decide the question as fo 
who the lawful ryot is under Section 56 
of the Act. The Settlement Officer could 
not have initiated suo motu enquiry 
under Section 56 of the Act. At no 
stage the proceedings were considered 
partly or wholly coming under Section 
56 of the Act. Nobody took that pro- 
ceeding to be under Section 56. The 
reference to Section 56 in the valuation 
of the subject-matter of appeal by the 
respondent in his memo to the Tribu- 
nal hardly alters the character of the 
proceedings, At all stages of the pro~« 
ceeding it was treated as if it was a 
proceeding under Section 15 of the Act 
and no more. 


36. It cannot be doubted that in 
order to attract Section 56 a dispute 
must have arisen after an estate is noti- 
fied. The dispute must relate as to who 
the lawful ryot in respect of any hold- 
ing is. Such a dispute brought before 
the Settlement Officer shal] be decided 
by him. 


37. Rule 2 of the Rules made 
under Section 67 read with Section 56 
of the Act enjoins that no dispute men~ 
tioned in Section 56 (1) shall be en- 
quired into without a written applica- 
cation by an interested person. Such 
an application must be filed in the 
prescribed form. The form prescribed 
has 8 columns, Column 6 requires the 
mention of nature of dispute and co- 
lumn 7 requires grounds for applica- 
tion, Such an application according to 
Rule 5 (a) must be presented in person 
or sent by registered post acknowledg~ 
ment due. Rule 6 then requires the 
Settlement Officer to fix a date of hear~ 
ing and issue a notice to the petitioner, 
the manager of the estate and the res- 
pondent in prescribed form and caused 
to be served in person, if possible or 
by other modes referred to therein. 
Rule 7 relates to the mode of enquiry. 
and determination of the dispute. It 
requires that a copy of the order shall 
be delivered to the petitioner and each 
respondent, A copy also shall be sent to 
the immediate superior officer if the 
officer conducting the enquirv is an As- 
sistant Settlement Officer and to the 
manager of the Estate. 


38. It will be seen that proceed- 
ing under Section 56 has to e com- 
menced on a written application by the 
interested person and the Settlement 
Officer cannot suo motu enquire into 
any dispute referred to in Section 56 
(1). It is conceded that no one filed any 
application under Section 56 nor the re- 
quirements of the rules mentioned 
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above were either adhered to by the 
parties or were followed by the Settle- 
ment Officer at any stage of the pro« 
ceedings in question, It is therefore 
plain that the proceeding in question. 
was not a proceeding under Section 56 
and in fact no dispute was brought to 
the Settlement Officer on application 
which he could decide, In truth and 
reality he has not decided any dispute 
falling within the meaning of Section 
56 (1). Merely because he decided to 
grant ryotwari patta to the respondent, 
it does not necessarily mean that either 
the proceedings in which such orders 
‘were passed were conducted under Sec- 
tion 56 or any dispute under that sec- 
tion was in fact decided by the Settle- 
ment Officer. We are therefore in agree- 
ment with the learned Judge that the 
Settlement Officer never decided any- 
dispute under Section 56 of the Act. 
The order of the Settlement Officer or 
for that matter of the Estates Abolition 
Tribunal was definitely not made under 
Section 56 of the Act. It cannot also 
be in doubt that in the absence of an 
application and without following the 
rules if an order under Section 56 is 
passed it will not be binding on those 
who should have been served with the 
notices. 


39. It is already seen that in a 
proceeding under Section 15 an order 
which can be said to come under Sec- 
tion 11 has been: passed by the Settle- 
ment Officer and the order has been 
confirmed by the Estates Abolition Tri- 
bunal. We have therefore to consider 
the effect of an, order passed under Sec- 
tion 11 in a proceeding under Sec. 15 
of the Act, Its nature will decide the 
question as to whether the order passed 
under Section 11 in such a proceeding 
operates as res judicata. 


40. In Pentamma v.  Laksh- 
mamma, (1963) 2 Andh WR 19. Subba 
Rao v. E A. Tribunal (1964) 2 Andh 
WR 276 and G. Suryakantamma v. L. 
Sanyasi, (1967) 1 Andh WR 154, it has 
been decided that in an enquiry under 
Section 15 (1) of the Act enquiry under 
Section 11 should not be held nor en- 
quiry under Section 56 can be dove- 
tailed in an enquiry under Section 15 
(1). Section 15 (1) does not contem- 
plate an enquiry as to whether anyone 
other than the land-holder is entitled 
to a patta 


41. Although one may not agree 
with the view taken by the learned 
Judge that 


“in view of the three decisions men- 
tioned above. it is clear that an en- 
quiry under Section 11 or 56 could 
not be dovetailed into an enquiry 
under Section 15 and such an enquiry 
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and the order passed therein would be 
wholly illegal and invalid,” 

one has to find out the effect of such 
an order on the question of res judi- 
cata, The order in such an inquiry under 
Section 15 (1) cannot be said to he 
“wholly illegal and invalid”, The ques- 
tion. however. is whether an order 
passed under Section 11 in an enquiry 
under Section 15 (1) operates as res 
judicata in a subsequent proceeding 
taken under Section 56 (1) of the Act. 
We do not think that such an order 
bars inquiry into the dispute as to who 
the lawful ryot is under Section 56. 


42, In this case there are two 
vantage points from which we can hold 
that the order of the Estates Abolition 
Tribunal given in A, S, 44 of 1959 on 
13-8-1960 does not operate as res judi- 
cata, Firstly it has to be seen whether 
it was necessary for the effective dis- 
posal of the. enquiry under Section 15 
before the Tribunal to resolve the con- 
flict between the two  co-respondents 
claiming patta under Section 11. It is 
true that when parties are arrayed on 
the same side such as co-defendants or 
co-respondents, an adjudication be- 
tween them -may be res judicata but 
that is only in certain circumstances. If 
the following conditions are satisfied, 
then alone it will operate as res judi- 
cata. 

(1) There must be a conflict of in- 
terest between the defendants or res- 
pondents concerned. 

(2) It must be necessary to decide 
the conflict in order to give the relief 


which the plaintiff or .the petitioner 
claims. 
(3) The question between the de- 


fendants or respondents must have been 
finally decided, and 

(4) The co-defendants or co-res- 
pondents were necessary or proper par- 
ties in the former suit. 


43. If all the conditions exist 
the adjudication will operate as res 
judicata between co-defendants or co- 
respondents, But it will not so operate 
if there was no necessity to decide such 
conflict for granting relief to the plain- 
tiff, This view gathers support from the 
following decisions: Chandu Lal v. Kha- 
lur Rahaman, (AIR 1950 PC 17), Mt. 
Munni v. Trilokinath, (ATR 1931 PC 114) 
end Kishun Prasad v, Durga Prasad, 
{AIR 1931 PC 231). The abovesaid view 
has been approved by the Supreme 
Sore in STA Prasad Misra 

Babaji Rai (C. A. 11010 of 1965. D/- 
27-11-1966 (SC)). 


44, It is in the light of this prin- 
ciple that we have to examine the pre- 
sent case bearing in mind that the doc- 
trine of res judicata must be applied to 
co-defendants with great caution, From 
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the facts narrated above it will be im- 
mediately plain that it was altogether 
unnecessary to resolve the conflict be- 
tween the two co-respondents who were 
claiming patta under Section 11 sepa- 
rately. The enquiry under Section 15 as 
seen above was confined to decide the 
land-holders’ claim to ryotwari patta 
after examining the nature and history 
of the lands. It could not be doubted 
that in order to decide that question it 
was unnecessary to examine and find 
out as to who among the two co-res- 
pondents was entitled to patta under 
Section 11. The land-holders claimed 
that the land in question was their pri- 
vate land while the contention of both 
the respondents was that it was a dar- 
milla inam and not a private land of 
the land-holders. Once it was found 
that the land was a darmilla inam land 
and not a private land of the land- 
holders, the petition of the land-hold- 
ers under Section 15 (1) could have been 
effectively disposed of without the Settle- 
ment Officer making further . enquiry 
as to who between the two co-respon- 
dents is entitled to patta under Section 
11. As such the determination was not 
necessary for determining the land- 
holder’s petition under Section 15 (1) of 
the Act. Such an adjudication under 
Section 11 therefore does not operate as 
res judicata in an enquiry under Sec- 
tion 56 of the Act. , 


45. Secondly it is well- known 
that an unnecessary or irrelevant issue 
the decision of which either way 
not affect the decision of the main pro- 
ceedings. cannot be said to have been 
directly and substantially in issue. A 
matter merely because it is alleged on 
one side and denied on the other does 
not necessarily become a matter di- 
rectly and substantially in issue, Such 
a matter may be collectively or inci- 
dentally or even unnecessarily in issue 
for the purpose of deciding the real 
matter which is directly in issue in the 
main proceedings. It is evident that a 
matter although directly in issue in 
the previous proceedings will not neces- 
sarily operate as res judicata in the 
subsequent proceeding unless it was 
also substantially in issue in such for- 
mer proceeding. The word ‘substantial’ 
means “of importance and value” and 
a matter is substantially in issue if it is 
of importance and value for the deci; 
sion of the main proceeding, For ex- 
ample. an unnecessary or irrelevant 
issue, the decision of which either way 
will not affect the decision of the main 
proceeding cannot be of any importance 
or value for the decision of the proceed- 
ing and is therefore not substantially) 
in issue, With this background in mind 
we do not find any difficulty in holding 
that the matter in controversy between 
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the two respondents falling under Sec- 
tion 11 was not a matter of importance 
or value for the adjudication of the 
main proceeding under Section 15. Any 
adjudication therefore of such an un- 
important or valueless matter cannot 
be said to be substantially in issue in 
the former proceedings and any deter- 
mination of such an irrelevant issue 
cannot operate as res judicata in a sub- 
sequent proceeding under Section 56 of 
the Act. 

46. It was. however, contended 
by the Principal Government Pleader 
appearing for the appellant that as the 
previous adjudication apart from de- 
ciding the question under Section 15 
decided the questions falling under Sec- 
tion 11 as well as Section 56 of the Act, 
it operates as res judicata, His submis- 
sion was that if the parties and the 
Tribunal has dealt with the matter as 
if it formed a direct and principal issue 
it must be taken to have been directly 
and substantially in issue though in the 
first instance it was not raised properly 
by filing separate petition under Sec- 
tions 11 and 56 of the Act, Any error 
in the procedure does not preclude the 
previous order of its effect as res judi- 
cata. In support of this contention reli- 
ance was placed mainly on the follow: 
ing two decisions of the Supreme Court 
although some other decisions of the 
High Courts were also referred to 
Gangappa v. Rachawwa. (AIR 1971 SC 
442) and Vithal Yeshwant v. Shikandar-~ 
khan, (AIR 1963 SC 385). 


47. We find it difficult to accept 
this contention, It is true that a finding 


which is the real ground of the deci- 
‘sion will operate as res judicata even 
though there may have been other 


issues on which the case might equally 
well have been decided. In other words 
where the judgment is based on the 
findings on two issues one of which by 
itself is sufficient to sustain the judg- 
ment, the decision on both the issues 
will be res judicata inasmuch as the 
decision of the case in such a case must 
be taken to have rested on the findings 
on both the issues, each being the addi- 


tional or supplemental ground to the 
other for disposal of the case, That is 
what the two abovesaid cases of the 


Supreme Court decide, It must however 
be remembered that the decision on 
such issue must be necessary or relevant 
for the purpose of effective disposal of 
the case. We have already seen that an 
unnecessary or irrelevant issue the de- 
cision of which either way will not af- 
fect the decision of the case cannot be 
said to have been directly and substan- 
tially in issue, Merely because several] 
issues have been decided in a case each 
one of them or all of them need not 
necessarily be said to have been di- 
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rectly and substantially in issue. 
In each such case where the ques- 


tion of res judicata is raised it becomes 
the duty of the Court to examine the 
facts and circumstances of the case and 
if it comes to the conclusion that the 


decision is based on several issues and 
such a decision can be on the findings 
given on each issue. the finding on 


every issue will operate as res judicata. 
It is plain that the question whether a 
matter was directly and substantially in 
issue in the former suit or proceeding 
is one of fact to be decided with refer- 
ence to the circumstances of each parti- 
cular case. It does not absolve the Court 
from its responsibility of finding out 
whether the findings given on particu- 
lar issues were unnecessary or irrele- 
vant, If it comes to that conclusion then 
such findings will not operate as res 
judicata. 


48. We have in a way considered 
to the two Supreme Court decisions 
relied upon by the appellant and we 
found that the dicta in those cases are 
not near enough to the facts of the pre- 
sent case to provide an analogy. 


49, In view of what is said above 
it is not necessary to consider other 
decisions cited to us at the bar on this 
question, 


50. So far we considered the 
question whether or not the previous 
order of the Estates Abolition Tribunal 
made in A. S, 44 of 1959 given on 13-8- 
1960 operates as res judicata and we 
held that it does not. In view, however, 
of the three decisions of this Court re- 
ferred to above holding that enquiries 
under Sections 15, 11 and 56 of the Act 
cannot properly be dovetailed into an 
enquiry under Section 15. we are bound 
to say that the appeal filed before the 
Tribunal from the decision of the Settle- 


ment Officer by one of the co-respon- 
dents claiming patta under Section 11 
was totally misconceived, The land- 


holder who had lost before the Settle- 
ment Officer did not prefer any appeal 
to the Estates Abolition Tribunal, The 
dispute before the Estates Abolition 
Tribunal was taken up by one of the 
vival claimants of patta under Section 
11 against the other claimant, And it is 
plain that no appeal against an order 
under Section 11 if the order is so 
taken to be can lie to the Estates Abo- 
lition Tribunal. The Tribunal therefore 
had no jurisdiction to deal with that 
question in appeal, Consequently its 
order in appeal was without jurisdic- 
tion and therefore invalid, The order of 
the Settlement Officer therefore alone 
remains, That order also cannot ope 
rate as res judicata for the reasons 
which we have given above in referring 
to the Tribunal’s order. The same ap- 
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proach would apply mutatis mutandis 
to the order of the Settlement Officer. 
And we are clear in our view that the 
order of the Settlement Officer does 
not operate as res judicata in the pro- 
ceedings under Section 56 of the Act. 


51 Even if it is assumed with~ 
out so holding that the previous order 
under Section 11 was properly made, 
though made in an enquiry under Sec- 
tion 15 (1). even then we do not think 
that it would operate as res iudicata in 
a subsequent proceeding under Section 
56 (1) of the Act. Obviously because the 
determination of a question under Sec- 
tion 11 only incidentally or collaterally 
determines the dispute mentioned in 
Section 56 of the Act, The collateral or 
incidental decision does not operate as 
res judicata in a direct proceeding ini- 
tiated with view to get- the dispute men- 
tioned in Section 58 (1) decided after 
following the proper procedure in that 
behalf, 


52. We therefore agree with the 
conclusion of the learned Judge although 
we have reached that conclusion by 
somewhat different route, Since no 
other contention was raised. the result 
of the foregoing discussion is that the 
appeal fails and is dismissed with costs. 
Advocate’s fee Rs, 100/-. 


Appeal dismissed. 
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have not at all been affected by Section 
110 (e) which declares that Sections 92 
emd 93. Civil P, C. shall cease to apply 
to charitable and religious _ institutions. 
Provisions of Chapter IIL or Section 36 
of that Chapter show no indication of 
any intention of the Legislature that 
S. 110 would affect pending suits. Nei- 
ther S. 36 nor S. 77 of the Act makes any 
scheme or decree passed after the com- 
mencement of the Act ineffective. A. S. 
Nos, 201 and 235 of 1967. D/- 22-7-1971 
(A. P.); A. S. Nos. 773 and 774 of 1968, 
D/- 31-12-1971 (A, P.), Overruled, Case 
law discussed, 

(Paras 64, 36, 35. 34, 33, 30. 29, 15) 
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(1972) A. S. Nos, 114 & 172 of 1969, 
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GOPAL RAO EKBOTE, C, J.:— Po- 
thina Vari Kunta, a fresh water tank, 
ig situated in the hamlet of Daggupadu 
viz., Pothinavaripalem, It has been in 
existence from times immemorial and 
has been serving the needs of the vil- 
lagers. The tank is endowed with 13 
acres and 16 cents of land for the re- 
pairs and up-keep of the tank. The 
tank and the endowed property have 
been from the inception under the care 
and management of the trustees, The 
trustees used to derive income from the 
land and utilise the same for maintain-< 
ing the tank in proper condition, The 
defendants are now the trustees and are 
in possession of the land and are charg- 

ed with the obligation of maintaining 
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the tank in repairs out of the income 
of the land, The trustees have been de- 
riving income from the land but have 
mot spent anything on repairs of the 
tank, They „have been utilising the in- 
come for themselves, They are parti- 
tioning the property, They are also 
now trying to alienate the property as 
though it is their own. The tank is not 
in a proper condition and has now be- 
come incapable of storing water. 
villagers are put to a great inconveni- 
ence, They therefore obtained the sanc- 
tion of the Advocate-General and filed 
the suit for settling a scheme, for the 
removal of the trustees and for render= 
ing of accounts by the trustees, 


2. The defendants disputed that 
the extent of land is not what is shown 
by the plaintiffs but is only Acs, 10-80 
cents. They denied that the suit tank 
was excavated by the ancestors of the 
defendants, The lands shown in the 
schedule and the lands surrounding 
them were owned by the successors of 
the original founder of the tank, The 
land did not constitute a grant or en- 
dowment. The land is an inam land per- 
sonally granted to the ancestors of the 
defendants although the grant was bur- 
dened with service to keep the tank in 
repairs. The defendants have been re- 
pairing the tank regularly and have not 
misappropriated the amount. They have 
mo intention of alienating the lands. 
The defendants are not liable to ac- 
count. They are not trustees and there- 
fore no question of their removal arises. 


3. The trial Court framed as 
many as seven issues, The important 
issue with which we are now concerned 
fis the additional issue, It reads: “Whe- 
ther the suit is maintainable ?” 


4, The parties produced oral evi- 
dence and marked several documents. 
The Additional Subordinate Judge Ba- 
patla, by his judgment dated 30-9-1967 
dismissed the plaintiffs’ suit. He found 


that since proceedings under Section 3 
() of the Andhra Inams_ (Aboli- 
tion and Conversion into Ryotwari) 


Act are pending before the R.D.O. 
in appeal, the Civil Court has no juris- 
diction to decide whether the inam land 
is held by an institution or not. He ob- 
served that if it is found that the inam 
was granted to an institution, then the 
defendants would be liable to account. 
The learned Subordinate Judge however 
found that the tank was not maintain- 
ed and kept in good condition, The de- 
fendants have neglected to repair. the 
tank. He further observed that a sche- 
me can be framed if the suit lands can 
be held to have been endowed for the 
repairs of the suit tank. In regard to 
the additional issue: the learned Sub- 
ordinate Judge held that since the suit 


} 
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was filed before the commencement of 


the Andhra Pradesh Charitable and 
Hindu Religious Institutions and En- 
dowments Act, 1966 (hereinafter called 


the Act), the Act does not apply to the 
present case. Nevertheless he found the 
suit not maintainable because the ques- 
tion whether the grant is to an indivi- 
dual or to an institution cannot be de- 
cided by the Civil Court. 


5. Dissatisfied with that judg- 
ment the plaintiffs filed A. S. No, 294 
of 1967 in this Court, Our learned bro- 
ther. M. Krishna Rao. J. by his judg- 
ment dated 13-7-1970 (Andh. Pra.) al- 
lowed the appeal. He held that the de- 
fendants have neglected to maintain 
the tank properly and consequently a 
case has been made out for the framing 
of a scheme, Since he had held that the 
inam is held to be a public charitable 
trust, he thought it desirable that it 
should be managed by the Andhra Pra- 
desh Endowments Department. He 
therefore directed the trial Court to 
issue notice to the Deputy Commission- 
er and to entrust the management of 
the tank and the inam to the concern- 
ed authorities instead of appointing 
persons in the village as trustees, 


6. The defendants preferred L. 
P. A. 106 of 1970. The plaintiffs also 
preferred L, P, A. 180 of 1971. When 
these appeals came up before a Bench 
of this Court the correctness of some 
unreported decisions of the Bench was 
challenged, Since the questions involv- 
ed were considered to be important 
having far-reaching effects, the Bench 
referred the case to a Full Bench and 
that is how the matter has come be- 
fore us, 


T. We have already seen that 
the suit was instituted in 1960 when the 
Andhra Pradesh Hindu Religious and 
Charitable Endowments Act. 1951 was 
in force, whereunder it was a common 
ground that a suit under Section 92 ot 
the C. P. C. for framing a scheme and 
removal of trustees could be filed in a 
Civil Court and such a suit was main- 
tainable, Before the suit, however. was 
disposed of by the trial Court. the An- 
dhra Pradesh Charitable and Hindu. Re- 
ligious Institutions and Endowments 
Act, 1966 came into force repealing the 
1951 Act, The repealing provision ie. 
Section 109 of the Act. however. saves 
all proceedings pending before the Gov- 
ernment, any officer. or authority or a 
trustee under the repealed Act and di- 
rects the proceedings to be continued by 
the appropriate authority. The said Sec- 
tion in Clause (d) of sub-section (2) also 
saves any remedy by way of right of 
application, suit or appeal which is pro- 
vided by the Act and shall be available 
in respect of proceedings under the re- 
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pealed Act pending at the commence- 
ment of the Act as if the proceedings 
had. been instituted under the Act. 


8. Section 110 then declares cer- 
tain enactments to cease to apply to 
charitable and religious institutions, In 
so far as it is relevant it reads: 

“110. Certain enactments to cease 
to apply to charitable and religious in- 
stitutions: The enactments mentioned 
below shall cease to apply to charitable 
institutions and Hindu religious institu- 
tions and the endowments thereof to 
which this Act applies; and Section 8 of 
the Andhra Pradesh General Clauses 
Act, 1891, shall apply upon such cesser 
as if these enactments had been repeal- 
ed by an Andhra Pradesh Act: 


(GY ne une ain ieis dese ase 
(e) Sections 92 and 93 of the Code 
of Civil Procedure, 1908”. 

9. It was not disputed that the 
provisions of Section 109 regarding the 
continuation of the suit referred to in 
clause (d) of sub-section (2) are not ap- 
plicable to the instant case. The argu- 
ment however was that inasmuch as 
Section 110 (e) enjoins that Sections 92 
and 93. C.P.C. shall cease to apply from 
26-1-1966 when the Act came into 
force, the suit pending under Sec- 
tion 92, C. P. C. becomes unmain- 
tainable. The Civil Court ceases to 
have jurisdiction to continue the trial 
of the suit and the only right the plain-~ 
tiffs can have is to file an application 
under Section 77 of the Act for the re- 
liefs which they had claimed in the 
suit. It was argued that otherwise there 
will be two parallel proceedings, one 
under Section 77 of the Act before the 
appropriate authority and the other be- 
fore the Civil Court under Section 92 
of the Civil Procedure Code, In support 
of this contention reliance was placed 
on the following decisions most of which 
are unreported. 

(a) A, S, No. 36 of 1962, D/~ 29-1- 
1968 (Andh, Pra.) 

(b) A. S. No. 468 of 1966. D/- 14-7- 
1970 (Andh Pra.) 

(c) A, S. Nos, 201 and 235 of 1967, 
dated 22-7-1971 (Andh. Pra.) 

d) A. S. Nos, 773 and 774 of 1968, 
dated 31-12-1971 (Andh, Pra.) (since re- 
ported in (1972) 2 Andh Pra LJ 152) and 

(e) A. S. Nos. 114 and 172 of 1969, 
dated 9-2-1972 (Andh. Pra.) 


10. The answer to the questions 
raised indisputably depends upon the 
construction we place on Section 110 of 
the Act, While it was contended by the 
appellants that the section is retrospec- 
tive in its operation and affects also the 
pending cases. the contention of the re« 
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spondents was that the said section is 
prospective in its character and does not 
affect the pending cases instituted under 
ee = Act and under Section 92, 


11. It is now fairly settled that 
the Courts do not favour ordinarily re= 
trospective operation of an enactment. 
The general rule is that statutes are to 
operate prospectively. It is founded on 
judicial premonition that retroactive 
laws are characterised by want of notice, 
lack of knowledge of past conditions 
and that such laws disturb feelings of 
security in past transactions, The rule 
of retroactivity therefore is the con- 
verse of the general principle just now 
stated. A law therefore will not be 
construed as retrospective unless the 
Act clearly. by express language or 
necessary implication. indicates that the 


. Legislature intended retroactive applica~ 


tion, 


12. It is also plain that a retro- 
active statute cannot interfere with or 
divest vested rights. And it follows 
that a right to institute or continue the 
suit already instituted is a vested right. 
It cannot therefore be taken away with- 
out express language or by necessary 
intendment indicated in the provision. 
It is true that in certain cases remedial 
legislation is considered valid of course 
provided that vested rights are not 
thereby disturbed, 


13. The general rule in regard 
to interpretation of statutes is that sta- 
tutes are prospective and will not 
be construed to have retrospective ope- 
ration unless the language employed in 
the enactment is so clear that it will 
admit of no other construction, Conse- 
quently strict construction to prevent 
retroactive operation has often been 
applied in order that the statute would 
not violate contractual obligations or 
interfere with vested rights, 

14, We have therefore to look af 
the general scope and purview of the 
Act, and at the remedy sought to be 
applied and consider what was the for- 
mer state of the law and what it was 
that the Legislature contemplated. It 
is only in the background of such ap- 
proach that we would be able to de- 
cide whether on general principles the 
Act ought in this particular Section 110 
to be held to operate retrospectively, 
the general rule of law undoubtedly be- 
ing that except there be a clear indi- 
cation either from the subject-matter 
or from the wording of the statute. the 
statute is not to receive a retrospective 
construction, 


15. Section 110 by the very lan- 
guage it employs indicates futurity 
and not retroactivity. The enactments 


mentioned therein ‘shall’ cease to apply 
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to charitable institutions, Section 8 of 
the Andhra Pradesh General Clauses 
Act “shall apply” upon such cesser. 
When the section thus indicates in clear 
language its prospective operation, is 
there anything in clause (e) of that sec- 
tion which would indicate. retroactivity. 
It was conceded by the learned Advo- 
cate for the appellants that Section 110 
neither expressly nor by necessary im- 
plication indicates retrospectivity in- 
tended to be given to the Act, In our 
judgment also neither clause (e) in 
particular nor Section 110 read as a 
whole in any manner indicates intention 
on the part of the legislature to give re- 
trospective effect to the provisions of 
the Act. On the other hand, there are 
clear indications in the section pointing 
to the prospective operation of the Act. 

16. The contention however was 
that the provisions of Chapter IIN 
of the Act relating to administration 
and management of charitable and 
Hindu religious institutions and endow- 
ments point out that by necessary im- 
plication the Act is meant to be retros- 
pective. We would therefore briefly 
take stock of these provisions. 

17. Section 14 enjoins that all 
properties belonging to a charitable in- 
stitution or endowment shall vest in 
the charitable institution or endow- 
ment. 


18. Section 15 then makes provi- 
sion for the appointment of Board of 
Trustees and their term of office. Every 
trustee appointed under the said sec- 
tion shall hold office for three years 
unless he is removed earlier, 

19. Section 16 then 
certain disqualifications for 
such as insolvency etc. 

20. Section 17 relates to the ap- 
pointment of a Chairman of the Board 
of Trustees. The Section prescribes the 
term of his office. 


21. Section 18 states thaf on ab- 
sence from the meetings ` of the Board 
of Trustees for a certain number of 
meetings a member shall cease to be a 
trustee. 


22. Section 19 relates to the va- 
cancy in the office of non-hereditary 
trustees and filling of such vacancies and 
Section 20 relates to filling of vacancies 
fn the office of hereditary trustees. 

23. Sections 21 and 22 relate to 
the power and duties of the trustees. 
Section 23 concerns itself with fixation 
of dittam. Section 24 relates to the 
power of trustees over trustee of speci- 
fic endowment. Section 25 declares that 
acts of trustees would not be invalid 
because of informality or vacancy etc. 
Section 26 pertains to suspension, Te- 
moval or dismissal of trustee. 


prescribes 
trusteeship 
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24, Section 27 enacts regarding 
appointment and duties of executive 
officers and Sections 28 and 29 relate 
to the appointment of engineering staff 
and subordinate officers. Section 30 per- 
mits constitution of endowment servi- 
ces and Section 31 relates to appoint- 
ment etc, of office-holders and ser- 
vants. 

25. Section 32 relates to punish- 
ment of office-holders and servants in 
certain cases. 

26. Section 33 stipulates power 
of Commissioner. Deputy Commissioner 
or Assistant Commissioner to punish 
office-holders, Section 34 prohibits offi- 
ce-holders and servants to keep in their 
possession jewels etc, except under 
conditions, 

27. Section 85 then states that 
in certain cases executive officers need 
not implement orders or resolutions of 
the trustee or Board of Trustees. 


28. Section 36 then provides for 
overriding effect of the provisions of 
Chapter III over the existing corres- 
ponding provisions and Section 37, which 
is the last provision of the Chapter. re- 
lates to qualifications of. and remunera- 
tion to, Archakas, 


29. What does this brief survey 
of Chapter II indicate? On a reading 
of these provisions, as the title of the 
Chapter itself indicates, they all relate 
to administration and management of 
Charitable and Hindu Religious Institu- 
tions and Endowments. We fail to com- 
prehend how the provisions relating to 
administration or management can by 
implication even suggest the intention 
of the Legislature that Section 110 
would be retrospective in character. 
The learned Advocate appearing for 
the appellants could not point out as 
to how these provisions. taken cumula- 
tively or each section separately. would 
indicate a contrary intention that Sec- 
tion 8 of the General Clauses Act shall 
not apply after the 1951 Act is repeal- 
ed by the 1961 Act. 


30. It is true that Section 4 of 
the General Clauses Act enacts that the 
provisions of Chapter II, which includes 
Section 8. shall apply to all Acts of 


the Andhra Pradesh State after the 
commencement of the said Act “unless 
a contrary intention appears in such 


Acts.” In other words, even if any Act 
does not expressly state that Section 8 
shall apply. by force of Section 4 of 
the General Clauses Act Section 8 
shall apply unless the Act expresses a 
contrary intention. It is true that it is 
not necessary that in all cases such an 
intention need expressly appear. It can 
be expressed even by necessary impli- 
cation. When Section 110. in spite of 
Section 4, expressly applies Section 8 
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of the General Clauses Act. it can only 
mean that the Legislature expressly in~ 
tended to apply the provisions of Sec« 
tion 8 and it did not want that their 
intention should be tried to be found 
out by implication. 

31. Even otherwise. as seen from 
the provisions of Chapter IIL of the Act 
we cannot find by necessary implication 
any intention of the Legislature which 
can be said to go contrary to what has 
been expressly Sied in Section 110 of 
the Act that Section 8 of the General 
Clauses Act shall apply, It seems to us 
impossible to suppose that the Legisla- 
ture can have intended under a general 
chapter relating to the administration 
like Chapter III, as it were by a side 
wind, to effect a material change in the 
rights and relative positions of the par- 
ties concerned in such qa’ pending action 
in the Civil Court. 


32. The contention specifically 
however was that Section 36 of the Act 
impliedly shows such an intention of 
the Legislature. Let us therefore examine 
the contention a little more carefully. 
Section 36 reads as under ; 


“36. Overriding effect of the provi- 
sions of this Chapter over the existing, 
corresponding provisions: — 

(1) Notwithstanding any scheme, 
judgment, decree or order of a court, 
tribunal or other authority or any cus- 
tom or usage. governing any charitable 
or religious institution or endowment, 
the provisions of this chapter shall, with 
effect on and from the date of the com- 
mencement of this Act. prevail in so far 
as they relate to the matters governed 
by the corresponding provisions in any 
such scheme. judgment, decree or order 
or any custom or usage and such cor~ 
responding provisions shall thereafter 
have no effect. 


(2) (a) Any scheme in force at the 
commencement of this Act, in so far as 
it relates to matters not governed by 
the provisions of this Chapter. may at 
any time, by order, be modified or can- 
celled— 

(i) Where such scheme was settled 
or modified by the Commissioner or 
Deputy Commissioner, by such Com- 
missioner or Deputy Commissioner, as 
the case may be 

(ii) Where such scheme was settled 
or modified by the Court. by such Court 
on an application made to it by the 
Commissioner the trustee or any person 
having interest; 


Provided that before passing an 
order under this clause an opportunity 
shall be given to the trustee or other 
person likely to be affected by such 
order. 

*(b) Any person aggrieved by an 
order under clause fa) may. within 
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thirty days from the date of receipt of 
the order appeal— 

_ (i) Where it is passed by the Com- 
missioner or Deputy Commissioner to 
the Court: 

(ii) Where it is passed by the Courf, 
to the High Court.” 


33. On a careful and close reada 
ing of this section it would be patently 
clear that sub-section (1) declares thaf 
notwithstanding any scheme, judgment, 
decree or order of a Court, Tribunal or 
other authority or any custom or usage 
governing endowment, the provisions of 
Chapter III of the Act shal] prevail in 
so far as they relate to the matters gov~ 
erned by the corresponding provisions 
in any such scheme. judgment etc.. on 
and from the date of the Act. It fur 
ther declares that the corresponding 
provisions of the repealed act thereafter 
shall have no effect. What follows is 
that the schemes, judgments ete.. exist- 
ing on the date of the Act stood modified 
and were brought statutorily in accord 
with the provisions of Chapter III of 
the Act. For example, if the scheme or 
judgment etc,, had laid down term of 
office of the trustees or the Chairman 
which term was less or more than what 
is now prescribed in Chapter III, the 
said term shall stand modified and be in 
accordance with the relevant provisions 
of Chapter III. 


The real purpose of Section 36 (1) 

is therefore two-fold. Firstly, it brings 
a the schemes, judgments. orders etc., 
in accord with the provisions of Chap- 
ter III after declaring that whatever 
may be the corresponding provisions of 
the repealed Act, the provisions of Chap- 
ter III shall prevail over them. After 
this purpose is thus achieved by force 
of Section 36 (1), secondly it declares 
that thereafter the corresponding provi~ 
sions of the repealed Act shall have no 
effect. Thus the overriding effect siven 
to certain provisions of the Act over cor- 
responding provisions of the repealed 
Act expressly has a specific purpose, 
after serving which the corresponding 
provisions of the repealed Act ceases to 
be operative. We fail to understand 
how because of this provision. it can 
validly be contended, that hereafter the 
Civil Court in pending cases shall not 
be entitled to frame any scheme or give 
any judgment, Since the provisions of 
the repealed Act cease to be operative 
on commencement of the Act. the Civil 
Court will frame schemes or give judg- 
ments in accord with the provisions of 
Chapter III of the Act. 


Why should it be presumed thaf 
any scheme prepared by the Civil 
Court or any judgment given in pend- 
ing cases would be ineffective. e can 
find no justification, whatsoever to take 
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that view from the provisions of Sec- 
tion 36 (1). There are no words in that 
Section which would produce that re- 
sult. That Section does not preclude 
the Civil Court from framing any scheme 
even in accordance with Chapter III of 
the Act. Nor does it take away the 
right of the plaintiffs to continue the 
suits which were validly laid on the 
dates when they were instituted: in fact 
this provision has very little to do either 
with any disturbance with any accrued 
or vested rights of.-the plaintiffs to con- 
tinue the suits or with barring the Civil 
Court from continuing to hear such 
suits, 


34. We then come fo  sub-sec- 
tion (2) of Section 36. That sub-section 
relates to schemes in force at the com- 
mencement of the Act. which are not 
governed by Chapter III of the Act. It 
is provided that such schemes may be 
modified or cancelled by an order of the 
Commissioner or Deputy Commissioner 
where they were framed by them and 
where such schemes were settled or 
modified by the Court by an order of 
such Court on an application made to it 
by the Commissioner. the trustee or any 
interested person. What is manifest 
from that sub-section is that at least in 
cases of schemes framed or modified by 
the Court and which were in force at 
the commencement of the Act, the juris- 
diction of the Civil Court is expressly 
saved to modify or cancel such schemes. 
In the presence of this provision it 
would be erroneous to contend that after 
the commencement of the Act the Civil 
Court’s jurisdiction is taken away by 
this provision of the Act, 


35. It thus becomes plain that 
while sub-section (1) provides for the 
schemes which are governed by the pro- 
visions of Chapter III of the Act the 
schemes referred to in sub-section (2) 
are those which are not so governed by 
Chapter III. In either case however. the 
scheme must be in force on the date of 
the commencement of the Act. The 
section does not apply to any scheme or 
judgment framed or passed after the 
Act. This feature of the Section makes 
it impossible for anyone to contend that 
under this Section either expressly or 
by necessary implication any scheme 
framed or judgment given by a Civil 
Court in any pending case shall be in- 
effective. The Section in no manner af- 
fects the vested right of the litigant to 
continue his suit nor does it curtail in 
any manner the jurisdiction of the Civil 
Court to continue or dispose of such 
suits in accordance with law. 


36. The next contention was that 
such a contrary intention can be deduc- 
ed at least from Section 77 of the Act. 
Section 77 relates to the power of De- 
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puty Commissioner to decide certain dis~ 
putes and matters. Such disputes in-~ 
clude disputes mentioned in that Sec- 
tion. After the enactment it is true 
that the Deputy Commissioner would 
be empowered to decide such disputes. 
We however fail to see how because of 
this provision the vested right of the 
plaintifis to continue their suit or the 
jurisdiction of the Civil Court to con 
clude the trial is in any manner affect~ 
ed, The apprehension that there will be 
two parallel proceedings resulting in 
conflicting decisions is in our opinion 
not well founded, 


The causes of action on which the 
suits were instituted and were pending 
on the commencement of the Act have 
been merged in the suits. There is 
therefore no possibility of taking any 
action under the Act before ‘the pres~ 
cribed authorities on the same causes of 
action. Even otherwise since the juris< 
diction of the Civil Court is not taken 
away in pending cases the schemes and 
judgments of the Civil Court shall pre- 
vail over any order made in a parallel 
proceeding on the same causes of action 
passed by any prescribed authority 
under the Act. It must be remembered 
that there are other provisions to pre= 
vent passing of conflicting judgments 
and orders. The Civil Courts are not 
helpless in such matters. In any case 
we are not satisfied that Section 77 of 
the Act in any manner expressly or im- 
pliedly indicates any contrary intention 
that Section 110 shall be so retrospec- 
tive as to affect the pending cases before 
the Civil Court. 


37. Let us then examine the de- 
cisions on which reliance was placed by 
the appellants. 


38. <A. S. No. 36 of 1962, D/- 
29-1-1968 (Andh Pra) merely surveys 
the provisions of Chapter III and thus 
concludes “From an examination of 
these provisions it is abundantly clear 
that the jurisdiction for appointing trus- 
tees to form the Board of Trustees for 
the management of the institution or 
endowment exists notwithstanding the 
existence of the scheme. Therefore the 
order made by the learned Judge in 
O. P. No. 14/56 must give place to the 
We cannot there- 
fore make any suggestions for the ap- 
pointment of the trustees. We are in- 
formed that the authorities concerned 
have already appointed under the Act 
Board of Trustees for these institutions 
and it has been given effect to. It is 
therefore clear that any order to be 
made which conflicts with the provisions 
of the Act would not prevail over the 
provisions of the Act. Therefore we 
hold that the appeal is infructuous and 
it must be dismissed.” 
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39. It will immediately be plain 
that the appeal mainly was dismissed 
because it was found to have become 
infructuous. It is difficult to say from 
the judgment, that it is an authority for 
the proposition that the pending suits 
automatically become infructuous on the 
commencement of the Act. No ques- 
tion of giving place to the provisions of 
the Act can arise because in a pending 
case the Court can make an order. No 
argument was advanced regarding res 
trospectivity of Section 110, 

49, Next case we were called on 
to consider was A. S. Nos, 201 and 235 of 
1967 dated 22-7-1971 (Andh Pra). The 
circumstances of that case are said to 
be similar with those of the instant case. 


41. The learned Judges reviewed 
the provisions of Chapter III of the Act 
and then observed: “It has now to be 
seen whether Section 110 is applicable 
by reason of the fact that notwithstand~ 
ing that Sections 92 and 93 of the Code 
of Civil Procedure ceased to apply to a 
charitable and religious institution. The 
proceedings instituted under Sections 92 
and 93, Civil P, C. are saved by virtue 
of Section 8 of the General Clauses Act 
to which specific reference is made in 
the Section.” 

42. The learned Judges then re- 
ferred to Section 4 of the General 
Clauses Act and said that Section 8 
would apply only when contrary inten» 
tion does not appear from the Act, 

43. “The following observation is 
pertinent! 


“The question involved is noft so 
much as to whether the Court was com- 
petent to render the decision on the 
action brought by the Collector under 
Section 92. but the effect or force of 
such a decision after the commencement 
of the Act.” 


44, This observation clearly indi- 
tates that the learned Judges did not 
consider the problem in reference to the 
jurisdiction of the Civil Court in a pend- 
ing suit under Sections 92 and 93. Civil 
P. They were concerned more with 
the effect of a decision of a Civil Court 
after the commencement of the Act, The 
Court noted that under the repealing 
Act no suit under Section 92 can be in- 
stituted with the consent of the Advo- 
cate General. The only suit which is 
permissible is under Section 68 only. 
Noticing then the provisions of S. 77 of 
the Act, the learned Judges held: 


“The provisions of Section 77 of the 
new Act will make it absolutely clear 
that the jurisdiction of a Civil Court is 
faken away in matters not covered by 
these provisions. It is thus manifest 
that the power which was hitherto vest- 
ed in the Court. as provided for in Sec- 
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tion 62 (3) of the 1951 Act. is now to 
be exercised by the hierarchy of the 
officers of the departments named under 
the new Act ..ssssessssssonrese The fact that 
the Civil Court had jurisdiction to en- 
tertain the suit since it was laid prion 
to the commencement of the Act, makes 
absolutely no difference, regarding the 
effectiveness of any decree passed on 
scheme framed subsequent to the pass- 
fing of the new Act.” 


45. The learned Judges then ad- 
verted to Section 36 (2) and observed. 
that “Section 36 injuncts that the pro- 
visions of Chapter III shall prevail and 
any scheme framed or any decree passed 
by a Court shall have no effect on and 
from the date of the commencement of 
the Act, The decree of the Court below 
(which was passed on 22-7-1967 after the 
new Act), therefore. has been rendered 
ineffectual by virtue of Section 36 of the 
new Act.” 


46. It will be manifest that the 
Judgment does not provide directly any 
answer as to whether the provisions of 
Chapter III indicate a contrary inten= 
tion, that is to say. Section 110 shall 
operate retrospectively so as to affect 
pending cases. What it held is that al- 
though Civil Court may have jurisdiction 
to continue the suit. the decree of Civil 
Court in such a case however would be 
ineffective because of Sections 77 and 
36(2) of the Act. We have considered 
these two provisions in detail and held 
that they do not in any manner indicate 
apy contrary intention to what is ex- 


` pressly indicated in Section 110 of the 


Act. Without repeating what we have 
said earlier we are bound to say that 
the learned Judges’ attention was not 
drawn to the principle that the plain- 
tiffs’ vested right to continue the suit 
validly instituted is not taken away 
even impliedly by these provisions. No 
attention was also drawn to the fact 
that the jurisdiction of a Civil Court to 
conclude the hearing of a suit pending 
before it cannot be taken away except 
by a clear language to that effect, 


It has not been held by the learned 
Judges that Section 110 is retrospective 
and affects even the pending cases valid- 
ly instituted. Once the existence of 
jurisdiction was conceded as appears 
from the observation extracted above, 
we fail to see how that would be ousted 
without any express language. We have 
already noticed that the assumption that 
any scheme framed or decree passed by 
a Civil Court after the Act would be 
ineffective is not warranted by the pro- 
visions of Section 77 or Section 36 (2) 
of the Act. The law applicable on the 
date when the suit was instituted is 
subject to the modifications made dur- 
ing the pendency of the suit and which 
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Jaw is applicable can be kept in view 
while framing the scheme or passing the 
decree. It will be in accordance with 
Jaw which is enforceable on the date 
of the judgment and it would not be 
proper to presume that the Civil Court 
would frame a scheme or pass a decree 
which would be inconsistent with such 
law. Even otherwise such conflict, if 
any. found in the scheme or decree can 
always be set right in appeal or by ad- 
opting such remedies, if any. aS are 
available under the Act. Merely be- 
cause any such apprehension of conflict 
or inconsistency we are not inclined to 
hold that the Civil Courts jurisdiction 
jn a pending case is taken away or the 
vested right of the plaintiff to continue 
the suit is destroyed. 


47. The next case to be consider- 
ed is A. S. Nos. 773 and 774 of 1968 
dated 31-12-1971 (Andh Pra). The 
learned Judges in that case after ob- 
serving that a contrary intention refer- 
red to in Section 4 of the General 
Clauses Act from the provisions of the 
repealing Act observed that under Sec- 
tion 14 of the Act the property vests in 
the charitable institution. Therefore in 
spite of the pendency of the suit it will 
so vest and consequently they held that 
there cannot be two parallel institutions 
administering the trust. Then referring 
to Section 36 of the Act it is said that 
“fresh schemes cannot be framed in- 
dependent of the Act. Even though 
there was a suit pending. as the plain 
tiffs have no vested rights which will 
be affected as what is now being agitat- 
ed in the Court can be agitated before 
the authorities under the Act”. the Court 
therefore said that “the suits cannot be 
continued in the Court as they have 
become not maintainable.” . 


48. With due respect to the 
learned Judges we are unable to agree 
with the view that the plaintiffs had 
no vested right which can be said to 
have been affected, To continue a suit 
validly instituted is a vested right which 
just has been extinguished because of 
the dismissal of the suit. Section 36 in 
our opinion is not intended to produce 
that result. 


49. The other two decisions relied 
upon by the Counsel for the appellants 
merely follow the earlier decisions, They 
need not therefore be considered sepa- 
rately. 


50. Section 92, Civil P, C. is ins 
tended to confer power upon Civil 


Courts in matters relating to the ad- 
ministration of public charities, chari= 
table or religious. That section is in- 
tended to provide proceedings of spe- 
cial nature for the purpose of determin- 
ing questions that relate to the adminis- 
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tration of public, religious or charitable 
trusts and to prevent multifarious and 
vexatious suits being filed by irrespon= 
sible persons against trustees whose 
duty is to administer such trust. 


51. It is pertinent to note that it 
is not Section 110 of the Act for the first 
time enacts that Sections 92 and 93, 
Civil P, C. shall cease to apply to chari- 
table endowments to which the Act ap- 
plies. Section 73 of the Madras Hindu 
Religious and Charitable Endowments 
Act. 1926 had provided that Section 92 
“shall have no application to any suit 
claiming any relief in regard to the 
administration or management of a Hindu 
Religious Institution and that no suit in 
respect of such administration or 
management shall be instituted except 
as provided by that Act.” The effect of 
Section 73 was that a suit relating to 
the religious endowments governed by 
the Act could be instituted by the reli- 
gious endowment Board or by some per- 
sons having interest and with the per- 
mission of the Board, 


52. The 1926 Act was repealed 
by the Madras Hindu Religious and 
Charitable Endowments Act, 19 of 1951. 
Section 5 (3) (e) of the repealing Act 
said that “Sections 92 and 93 shall cease 
to apply to Hindu Religious institutions 
and endowments.” Section 62 of the 
repealing Act provided for suits in Civil 
Courts in situations mentioned in that 
Section. 


53. Act 19 of 1951 has now been 
repealed by Act 17 of 1966. Section 110 
enjoins that Sections 92 and 93. Civil 
P. C. “shall cease to apply to charitable 
institution and Hindu religious institu- 
tions and the endowments thereof to 
is Act applies.” Nevertheless 
the Act in some provisions permits the 
institution of suits in certain cases. For 
example, Section 78 expressly says that 
any person aggrieved by a decision 
under Section 77 may institute a suit in 
the District Court. Section 109 (2) (d) 
also saves the right of suit in certain 
cases. 


54. In spite of the provisions on 
the lines of Section 110 being thus re- 
peated in one form or the other, the 
general principle of law has always been 
that „since the successive enactments 
provided prospectively these provisions 
were not considered retrospectively in 
Dar operation as we will see present- 
yY. 

55. Section 92, Civil P, C. deals 
both with substantive rights ag well as 
procedural rights. The Section there- 
fore can operate retrospectively in res- 
pect of the procedural rights but in se 
far as it affects the right of suit, it will 
mot have retrospective effect. When 
that is the position of Section 92, Civil 
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P. C. the suits laid under that Act under 
the substantive right have to be con= 
tinued in exercise of the same substan- 
tive right. The principle is that express 
and ‘unambiguous language is absolutelv 
necessary and is indispensable in a sta- 
tute if the intention is to take away the 
substantive right of continuing the suit. 
Likewise a Civil Court which assumes 
validly jurisdiction to try a suit will not 
be deprived of its jurisdiction unless the 
language of the statute is very clear. 


56. It is now firmly settled that 
a retrospective operation is not to be 
given to a statute so as to impair an 
existing right otherwise than as regards 
matters of procedure, unless that effect 
cannot be avoided without doing vio- 
lence to the language of the enactment. 
If the enactment is expressed in langu- 
age which is fairly capable of either in- 
terpretation, it ought to be construed as 
prospective only. And it is equally 
plain that a right to sue on the cause of 
action accrued is as much a vested right 
as to continue the validly instituted 
suit in a Civil Court. It is. we consider, 
a fundamental rule from which we 
would not like to sanction any depar- 
ture. It is a principle not by any means 
to be whittled down. 


57. In Venugopala v, Krishna- 
swami,, AIR 1943 FC 24, it was held: 


“A right to continue a duly institut- 
ed suit is in the nature of a vested right 
and it cannot be taken away except by 
TA indication of intention to that 
effect.” 


58. As stated earlier the succes- 
sive Acts repealed the previous Hindu 
Religious and Charitable Endowments 
Act. The corresponding provisions have 
never affected the vested rights or taken 
away the jurisdiction of the Civil Court 
in pending cases though the scope of 
such provisions was different. The fol- 
lowing decisions bear out clearly the 
conclusions to which we have reached. 


59. In Chengayya v. Kotavyya, 
AIR 1933 Mad 57 it is seen that under 
Act 1 of 1925 an aggrieved party could 
apply to a Court for setting aside or 
modifying a scheme. Pending that ap- 
plication Act II of 1927 was passed 
under which schemes of administration 
settled by Courts were deemed to be 
schemes settled under the Act and could 
be modified or cancelled by a suit and 
not otherwise. It was held that there 
was nothing in Section 57 (4) which was 
inconsistent with the continuing of ap- 
plications presented already and what 
the Section contemplated was that all 
proceedings for modification or cancel- 
lation must be taken by way of suit. 
The rule relating to retrospectivity as 
stated by us above was applied, 
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60. In Ganapathy Raja v. Com- 
missioner, for H. & C. E. ATR 1955 
Mad 378 the an involved was 
whether the District Court or the sub- 
court has jurisdiction to hear and dis~ 
pose of suits or applications commenced 
under Madras Act II of 1927 and pend- 
ing before it after the passing of the 
Madras Hindu Religious and Charitable 
Endowments Act, 1951. It was held: 


“A party has a vested right to have 
a suit tried in a forum in which it was 
commenced. Such a right is a substan- 
tive one and is not in the realm of pro- 
cedural law. There is no difference in 
principle between the case of an appeal 
and that of a suit. A statute should not 
therefore be so construed as to take 
away an action which has been well 
commenced. It is equally well recog- 
mised that it is open to the Legislature 
to defeat such vested right, But it is 
also beyond controversy that a very 
strong and distinctive lJangauge should 
be used to have that effect, that is, 
either there should be express enact- 
ment depriving a suit or of that right or 
it must be by necessary intendment.” 


61, In S. P. T, Swamuluvaru v. 
H. R. & C. E, AIR 1971 Andh Pra 211, 
a Bench of this Court was concerned 
with the question whether right of ap- 
peal accrued to the petitioner under 
Section 61 (1) of Act 19 of 1951 is des- 
troyed by the repealing Act 17 of 1966 
or is saved and preserved by sub-sec- 
tion (3) of Section 109 of that Act read 
with Section 8 of the General Clauses 
Act. The learned Judges answered that 
question in the affirmative and held that 
such a tight has been preserved. The 
appeal preferred under Section 61 
against the decision of the Deputy Com- 
missioner in a proceeding under Sec- 


- tion 57 (a) and which was pending on 


the commencement of the repealing Act 
cannot be rejected by the Commissioner 
on the ground that he had no juried 
tion after the repeal, 


62. When this decision wee cited 
before the learned Judges in A. Nos, 
201 and 235 of 1967, D/- 22-7- ‘on (Andh 
Pra) they sought to distinguish it by 
saying that the said decision was given 
under Section 109 with which they were 
unconcerned. Moreover Section 109 
dealt with proceedings pending before 
Government, any officer, or authority 
under the repealed Act and that it had 
no application to a pending suit in a 
Court. With due respect we are unable 
to Share this view. Apart from the fact 
that Section 109 (2) (d) also provides for 
suits in Civil Courts, the principle 
underlying Section 109 as well as Sec- 
tion 110 is the same as was pointed out 
very correctly in Ganapathy Raja v. 
Commissioner for H. R. & C. E. AIR 
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1955 Mad 378. a passage from which has 
been extracted above. i 

s In Garikapati v. Subbaiah 
Chowdary, AIR 1957 SC 540 it was held 
that the legal pursuit of a remedy, suit, 
appeal and second appeal are really but 
steps in a series of proceedings all con- 
nected by an intrinsic unity and are to 
be regarded as one legal proceeding. 
The right of appeal. it was further held, 
is not a mere matter of procedure but 
is a substantive right, 


64. We are therefore satisfied 
that Section 110 of the Act neither ex- 
pressly nor by necessary implications is 
retrospective in operation and conse- 
quently the pending suits in Civil Courts 
instituted validly under the repealed 
Act 19 of 1951 and the substantive rights 
of the plaintiffs to continue these suits 
in the same Court have not at all been 
affected by Section 110 (e) which declares 
that Sections 92 and 93 Civil P. C, shall 
cease to apply to charitable and religious 
institutions, Provisions of Chapter III or 
Section 36 of that Chapter show no in- 
dication of any intention of the Legisla~ 
ture that Section 110 would affect pen- 
ding suits, In our judgment neither Sec- 
tion 36 mor Sec. 77 of the Act makes any 
scheme or decree passed after the com- 
mencement of the Act ineffective, The 
learned single Judge, therefore. in our 
view had jurisdiction to hear the appeal 
and pass a decree which he did. 

65. Two questions were raised on 
the merits of the case which have been 
referred to us. 

66. The first contention was 
that the inam in question was granted 
to an individual although it was burdened 
with service. It was, however, a com- 
mon ground that in an enquiry under 
Section 3 of the Inams Abolition Act 
the Inam Tahsildar has already held 
that the inam in question is held by an in- 
stitution viz., the tank, An appeal against 
that decision, however, is pending be- 
fore the Revenue Divisional Officer. 
Without therefore deciding as to whe- 
ther the inam in question was granted 
to an institution or to an individual. we 
were requested to keep this matter open 
as the appeal is still pending. We 
thought it desirable in the circumstances 
of the case to keep this question open 
and as a result we do not express any 
opinion on the allied question also i.e, 
whether Civil Courts decision shall pre- 
vail on the decision of an inam autho- 
rity under Section 3 of the Inams Abo- 
lition Act, 

67. It was not doubted that even 
after the said question is kept open the 
Civil Court would have a jurisdiction to 
frame a scheme or pass a decree in a 
suit under Section 92 of the Code of 
Civil Procedure as Is done by the learn- 
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ed single Judge. It was conceded that 
in either case such a scheme can be 
framed or a decree passed. 


68. Both the Courts have held 
that the trustees i.e., the defendants 
have persistently neglected their duty to 
maintain the tank in good repair. In 
fairness we must state that the counsel 
for the appellants could not seriously at- 
tack this concurrent finding. A case 
therefore for framing the scheme or 
passing the decree was successfully made 
out by the plaintiffs, The direction given 
by the learned Judge that the Endow- 
ment Department should be entrusted 
with the management of the tank could 
not be assailed as unreasonable, Ob- 
jection. however, was taken to the ob- 
servation of the learned Judge that no 
villager should be appointed as a trus- 
tee. Although the observation made 
does not necessarily have that effect as 
the management has been entrusted to 
the Department, even then we think 
that the said observation is likely to be 
misunderstood and to create some diffi- 
culties in administering the tank. -It is 
plain that even the department would 
not be able to manage the tank without 
the assistance in some form or the other 
of the villagers, the management re- 
maining with the Department. We 
would therefore delete the followi-g 
words appearing at the fag end of the 
judgment : 

“Instead of appointing persons in the 
village as trustees”. 


69. Subject to the abovesaid 
modification both the appeals will have 
to be accordingly dismissed, They are 
dismissed. We leave the parties to bear 
their own costs throughout, 

Appeals dismissed. 
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Index Note:— (A) A. r. Buildings 
(Lease, Rent and Eviction) Control Act 
(1960), Section 10 (2) (i) — Order of 
eviction under — Can be passed although 
landlord is already in possession by. 


evicting tenant under Section 12 — (X- 
Ref :— Section 12). 
Brief Note:— (A) Tenant’s evictio 


under Section 12 is temporary as he is 
entitled to reoccupy premises after re- 
pairs/re-erection, But his eviction under 
Section 10 is permanent, (Paras 3,5) 
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Upendralal Waghray. for Petitioner; 
K. Jagannatha Rao, for Respondent, 


JUDGMENT :— This is a petition 
under Section 22 of the Andhra Pradesh 
Buildings (Lease, Rent and Eviction) 
Control Act, 1960. hereinafter referred 
to as the Act seeking to revise the order 
of the learned District Judge. Adilabad 
in C. M, A. No. 18 of 1969, 


2. The petitioner herein is the 
tenant of the respondent-landlady. The 
respondent filed O. P, No. 1/1968 on the 
file of the Rent Controller, Nirmal on 
2-2-1968 under Section 12 of the Act for 
recovery of possession of the premises 
leased out to the petitioner for the pur- 
pose of repair and reconstruction. The 
respondent subsequently filed O, P. No. 
2/1968 on 15-10-1968 for eviction of the 
petitioner from the suit premises under 
Section 10 (2) (i) of the Act on the 
ground that he committed wilful default 
in payment of rent from February 1968 
to September 1968. O. P, No, 1/1968 was 
allowed and an appeal to the District 
Judge and revision to this Court were 
unsuccessful. Finally. the landlady took 
possession of the premises on 7-8-71. The 
Rent Controller dismissed O, P. No. 2/68 
on 21-3-1969 holding that there was no 
wilful default in payment of the rent. 
The respondent preferred an appeal to 
the District Judge. The learned Dis- 
trict Judge, on a consideration of evi- 
dence and the surrounding circumstances 
in the case, held that the petitioner com- 
mitted wilful default in payment of 
rent and ordered eviction of the peti- 
tioner from the suit premises on 13-3- 
1972. The petitioner has now preferred 
this revision petition, 


3. The first contention before me 
on behalf of the petitioner was that an 
order of eviction cannot be passed again 
under Section 10 of the Act as the peti- 
tioner had handed over possession of the 
premises in pursuance of the order pass- 
ed in O. P, No. 1/68 filed under Sec- 
tion 12 of the Act. Before I proceed to 
consider this contention, it is neces- 
sary to read Sections 10 and 12 of the 
Act. The relevant portion of Section 10 
which deals with eviction of tenant reads 
as follows :— 

Section 10 (1): A tenant shall not 
be evicted whether in execution of a 
decree or otherwise except in accord- 
ance with the provisions of this section 
or Sections 12 and 13: 

Provided that where the tenant de- 
nies the title of the landlord or claims 
right of permanent tenancy, the Con- 
troller shall decide whether the denial 
or claim is bona fide and if he records 
a finding to that effect, the landlord 
shall be entitled to sue for eviction of 
the tenant in a Civil Court and the Court 
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may pass a decree for eviction on any 
of the grounds mentioned in the said 
Sections, notwithstanding that the Court 
finds | that such denial does not involve 
forfeiture of the lease or that the claim 
is unfounded. 


_ 2 A landlord who seeks to evict 
his tenant shall apply to the Controller 
for a direction in that behalf. If the 
Controller, after giving the tenant a rea- 
sonable opportunity of showing cause 
against the application, is satisfied. 

(i) that the tenant has not paid or 
tendered the rent due by him in res- 
pect of the building within fifteen days 
after the expiry of the time fixed in 
the agreement of tenancy with his land- 
lord or in the absence of any such 
agreement, by the last day of the month 
next following that for which the rent 
is payable, or x x x X x X 

x x x the Controller shall make 
an order directing the tenant to put the 
landlord in possession of the building 
and if the Controller is not so satisfied, 
he shall make an order rejecting the 
application ; 

Provided that in any case - falling 
under clause (i), if the Controller is 
satisfied that the tenant’s default to pay 
or tender rent was not wilful. he may 
notwithstanding anything in Section 11, 
give the tenant.a reasonable time not 
exceeding fifteen days, to pay or tender 
the rent due by him to the landlord upto 
the date of such payment or tender and 
on such payment or tender, the applica- 
tion shall be rejected, 

4, Section 12 which deals with 
recovery of possession by landlord for 
repairs, alterations or additions or for 
reconstruction is as follows: 


Section 12 (i): “Notwithstanding 
anything in this’ Act. on an application 
made by a landlord. the Controller may 
if he is satisfied. 

(a) that the building is reasonably 
and bona fide required by the landlord 
for carrying out repairs, alterations or 
additions which cannot be carried out 
without the building being vacated; or 


(b) that the building consists of not 
more than two floors is reasonably and 
bong fide required by the landlord for 
the immediate purpose of demolishing it 
and such demolition is to be made for 
the purpose of erecting a new building 
on the site of the building sought to be 
demolished, pass an order directing the 
tenant to deliver possession of the build- 
ing to the landlord before a specified 
date, ; - : 

2, No order for recovery of pos- 
session under this section shall be pass- 
ed unless the landlord gives an under- 
taking that the building on completion 
of the repairs, alterations. or additions 
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or the new building on its completion 
will be offered to the tenant, who de- 
livered possession in pursuance of an 
order under sub-section . (1). for his 
re-occupation before the expiry of such 
period as may be specified by the Con- 
troller in this behalf, 


3. In case the tenant to whom 
the building or the new building. as the 
case may be, is offered under sub-sec- 
tion (2) by the landlord does not want 
to occupy it the landlord shall give 
notice of vacancy in writing to the au- 
thorised officer under sub-section (1) of 
Section 3. 


4. Nothing in this Section shall 
entitle the landlord, who has recovered 
possession of the building for repairs, 
alterations or additions or for reconstruc- 
tion to convert a residential building into 
a non-residential building or a non- 
residential building into a residential 
building unless such conversion (is) per- 
mitted by the Controller at the time of 
passing an order under sub-section (1).” 


A plain reading of Section 10 
(2) y will show that the eviction of 
tenant must inevitably follow if he is 
found to have committed wilful default 
fin payment of rent. Section 12 on the 
other hand, deals only with recovery of 
possession by landlord for repairs, alte- 
rations or additions or for reconstruc- 
tion. This recovery of possession is 
only for a limited purpose of carrying 
out the repairs, alterations or additions 
to the building and this order under sub- 
section (1) is only passed on the under- 
taking given under sub-section (2) by 
the landlord to the effect that he will 
offer the building to the tenant who de- 
livered possession under sub-section (1) 
for reoccupation after the completion of 
[the repairs. Therefore. it is clear that 
there is no outright order of eviction 
of the tenant under Section 12 as pos- 
tulated under Section 10 (2) (i) of the 
Act. The right that has been conced- 
ed to the landlord under Section 12 is 
for a limited purpose and that is to en- 
able the landlord to renovate the build- 
ing and not to exclude the tenant for- 
ever under the guise of repairs or re- 
novation of the building. Therefore, the 
fact that possession was delivered to 
the landlord in pursuance of the order 
under Section 12 of the Act is not a bar 
to the passing of an order of outright 
eviction under Section 10 (2) (i) of the 
Act as long as the landlord satisfies the 
Court that the tenant committed a wil- 
ful default in payment of rent while he 
continued to be a tenant in the premises. 
In this case, the petitioner was found to 
have committed wilful default in pay- 
ment of rent during the period from 
February 1968 to September 1968 while 
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he was in occupation of the premises as 
a tenant. Therefore, the order of evic- 
tion passed under Section 10 (2) (i) of 
the Act on the ground of wilful default 
is a valid and lawful one. 

6. The Second contention ad- 
vanced by the learned counsel for the 
petitioner was that there was no wilful 
default committed by the petitioner in 
the payment of rent. The Appellate 
Court, on a consideration of the evi- 
dence, has found that the petitioner was 
guilty of wilful default, There is no 
substance in this contention, 


7. The Revision Petition therefore 
fails and is accordingly dismissed with 


costs, , 
Petition dismissed. 
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The Board of Revenue, Hyderabad, Ap- 
plicant v. Valivety Rama Krishnaiah, Res- 
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Index Note:— (A) Stamp Act (1899), 
Andhra Pradesh (Schedule 1-A, Arti- 
cles 46 (b) and 20 — Release under — Re- 
linquishment by co-owner of his right in 
property in favour of other co-owner (on 
receiving amount contributed by him in 
purchasing joint property) is a release and 
not conveyance. 


Brief Note: — (A) A release deed can 
only feed title but cannot transfer title and 
the renouncement must be in favour of a 
person who already has title to an estate. 
It- is not correct to say that only in a case 
where the release deed is gratuitous it ope- 
rates as a valid release deed. Thus it is 
valid even if it recites some benefit to the 
executant simultaneously with the act of re- 
lease. (Case law discussed). (Paras 7, 9) 
Cases Referred: Chronological Paras 
AIR 1968 Mad 159 = (1968) 1 Mad 

LJ 165 (FB), Chief Controlling Reve- 
nue- Authority v. Patel 
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muga Chettiar 9 
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rence under Stamp Act, S. 46 8 


A. Suryanarayana Murty: for 3rd Govt. 
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and K. B, Ratna Sastry. for Respondent. 
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KRISHNA RAO, J:— The above case 
is posted before us for a decision on a re- 
ference made by the Chief Controlling Re- 
venue Authority (Board of Revenue in this 
case) under Section 57 of the Stamp Act. 


2. The facts giving rise to the refer- 
ence may be stated. One Valiveti Rama- 
krishnaiah and another Pasumarthi Seetha- 
rama Sastry, both residents of Vijayawada, 
purchased certain house property jointly under 
a registered sale deed on 30-11-1965. Pasu- 
marthi Seetharama Sastry purported to exe- 
cute a deed of release on 5-12-1967 in favour 
of Valiveti Ramakrishnaiah. The considera- 
tion recited was Rs. 9475/-. The document 
was presented for registration before the 
Sub-registrar, Vijayawada, on 16-12-1967. A 
Stamp Duty of Rs. 22.50 was paid on the 
document on the footing that it was a release 
deed under the provisions of Article 46 (b) 
of Schedule 1-A of the Indian Stamp Act 
(If of 1899) as applicable in Andhra Pra- 
desh. The Sub-Registrar thought that the 
stamp duty paid was not sufficient, as the 
document in question was a conveyance and 
not a release. The matter was referred to 
the District Registrar at Machilipatnam. 
After notice to the parties and hearing their 
objections, the District Registrar passed an 
order on 2-4-1948 holding that the document 
was a conveyance on sale and came under 
Article 20 of Schedule I. A. of the Act and 
directed the respondent to pay a sum of 
Rs. 2,946.75. A penalty of Rs. 25/- also was 
levied. There was a revision petition pre- 
ferred to the Board of Revenue challenging 
the correctness of that order. The Board of 
Revenue had rejected the petition on 23-8- 
1968. Thereupon Valiveti Ramakrishnaiah 
had filed Writ Petition No. 4168 of 1968 
before the High Court challenging the order 
of the Board of Revenue, which was the 
Chief Controlling Revenue Authority under 
the Act. In the said Writ Petition, the High 
Court directed the respondent (Board of 
Revenue) to refer the matter under Sec. 57 
of the Stamp Act. The reference was ac- 
cordingly submitted by the Board of Reve- 
nue to this Court under Section 57 of the 
Stamp Act. 

3. Two questions were referred for 
opinion by this court and they are: 


(1) Whether the document No. P. 50/67 
of the Sub-Registrar’s Office, Vijayawada, 
executed by Pasumarthi Seetharama Sastry 
in favour of Valiveti Ramakrishnaiah is a 
release deed and the stamp duty of Rs. 22.50 
under Article 46 (b) of Schedule I-A is suffi- 
cient? 

(2) Whether the document in question 
is a deed of “conveyance or sale” within 
Section 2 (10) read with Article 20 of Sche- 
dule I-A and the levy of stamp duty of 
Rs. 2921.25 and penalty of Rs. 25/- is cor- 
rect?” 

4. In order to decide the points re- 
ferred to us for decision, it is necessary to 
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reproduce the document in question, which is 
as follows:— 

“1. Deed of release of joint right in the 
property described in the schedule below for 
the consideration of Rs. 9,475]-. 


2. Executed on fifth December, 1967 
equivalent to 14th Margasira of 1989 of Sali- 
vabana Saka. 

3. In favour of Valiveti Sadasiva Para- 
brahmam’s son Rama Krishnaiah, resident of 
Vijayawada, Vijayawada Sub-Registry, Krish- 
na district, by. 

4. Pasumarthi Seetharama Sastry, son of 
Pasumarthi Parvatheesam, Hindu, Brahmin, 
aden of Vijayawada Sub-Registry, Krishna 


5. Nature of Deed:— You and I pur- 
chased jointly and as our self-acquired pro- 
perty the immoveable property described in 
Schedule below under a registered sale deed 
on 30-11-1965. I have been residing on the 
upstairs portion of the said property. You 
have been realising all tbe rents for the 
downstairs portion and paying all the taxes 
as Rs. 43,000/- out of the sale consideration 
for the said property remained unpaid pur- 
chase money by the date of the sale deed. 
Yourself and myself jointly executed a pro- 
missory note therefor in favour of the ven- 
dors. You paid Rs. 7,800/- from time to 
time towards the said promissory note debt. 
The rest of the debt has to be paid together 
with interest according to Jaw there is a sta- 
tutory charge for the said promissory note 
debt on the property mentioned in the sche- 
dule below. J intended to adopt Yati-Ash- 
ram and therefore to give up my practice as 
Pleader. and I am leaving this town. My 
sons are employed in Hyderabad and Waran- 
gal. Hence I have no necessity to discharge 
the statutory charge debt and retain some 
portion of the schedule property you have. 
joint right. Adjacent to it on the eastern 
side there is your own property also. You 
represented that you require the entire sche- 
dule property for your own residence and 
for your own business. Further, even though 
you and I purchased the schedule property 
jointly, I invested only a small amount for 
the purchase and the subsequent repairs. On 
looking into the account in regard to the 
amount invested by me, interest, rent etc., 
it is ascertained that you have to pay me 
Rs. 9,475/-. I felt that it is in your inte- 
test to receive the said amount and execute 
a release -deed in respect of my joint right 
in the schedule property vested in me undey 
the sale deed without demanding any profits, 
Hence I agree to transfer to you my joint 
interest in the schedule property receiving 
Rs. 9,475/- as consideration as fixed by you 
and me subject to the condition that you 
yourself shall discharge the entire unpaid 
purchase money which is a charge on the 
schedule property without my concern and 
I received in all Rs. 8,500/- from you from 
time to time the balance of Rs. 975/- is 
agreed to be paid before the Sub-Registrar, 
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Vijayawada, at the time of registration of 
this deed and thus I received the entire con- 
sideration of Rs. 9475/-. I hereby transfer 
to you my joint interest in the Schedule Pro- 
perty which vested in me under the sale deed 
and I delivered the possession of the same. 
Hence you shall from now onwards enjoy 
the schedule property with absolute rights. 
I or my heirs or representatives shall not 
raise any disputes in enjoyment thereof by 
yourself, your heirs or representatives. I 
have no ancestral property. All my pro- 
perties are self-acquired. Hence my sons 
need not join in this deed. I transferred my 
joint interest hereby assuring you that I did 
not alienate the schedule: property to any- 
body in any way. I vacated the upstairs por- 
tion and I delivered possession of the same 
to you. You and I have no disputes as re- 
gards rent for the said upstairs. The down- 
stair portions are in the possession of sub- 
tenants and we both filed jointly H. R. C. 
Nos. 524, 525, 526, 527 and 528 of 1966 in 
the Rent Controller’s Court, Vijayawada, for 
evicting them. The said petitions are pend- 
ing. As the said petitions were filed by us 
having joint interest, you shall contest the 
said petitions having obtained my joint inte- 
rest, realising damages (for use and occupa- 
tion) evict the tenants and enjoy the result 
thereof. Transfer forms for mutations of 
the schedule property in your name in the 
Municipal and Government accounts are filed 
herewith. An application for transfer of the 
electric service No. 5707 for the schedule 
property in your name is given to you here- 
p The details of property are given be- 
ow. 


6. Schedule of property released:— 
XX XX xX. 
This is the release deed in respect of 
joint right in immovable property executed 
by me with my consent. 
Sd/- P. Seetharama Sastri.” 


5. Our answer to the questions refer- 
red depend upon a construction of the above 
document. If it is a release deed, the stamp 
duty already paid is sufficient. If, on the 
other hand, the document is a conveyance 
or sale, then the impounding of the docu- 
ment and the levy of stamp duty of Rupees 
2,921.25 and the penalty of Rs. 25/- would 
be correct. 


f. 6. If a document is a release- deed, 
it is covered by Article 46 (b) of Schedule 
I-A of the Act. If the document is a con- 
veyance or sale within the meaning of Sec- 
tion 2 (10) of the Act, then the stamp duty 
is leviable under Article. 20 of Schedule I-A 
of the Act. : 


7. From a reading of the document 
above extracted the following facts emerge; 
The document is styled as a release deed, 
though by itself it cannot be said to be 
conclusive of the character or nature of the 
document. Ramakrishnaiah and Seetharama 
Sastry jointly purchased the immovable pro- 
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perty referred to in the document. It would 
appear that Ramakrishnaiah contributed a 
major portion of the consideration for the 
sale. There was the unpaid purchase money 
of Rs. 43,000/- still outstanding and there 
was a vendor’s lien on the property purchas- 
ed by them. After purchase and having been 
put in possession, they owned and enjoyed 
the property jointly as co-owners, though 
for purposes of convenience in the matter of 
enjoyment one was occupying the upstairs 
portion and the other the downstair portion 
of the house property. Seetharama Sastry, 
with a view to take Sanyasa Asramam de- 
sired to give up the joint interest in the pro- 
perty as a co-owner in favour ‘of the other 
co-owner. He- had contributed only a small 
amount for the joint purchase. On looking 
into the accounts, it was found that Rama- 
krishnayya had to pay a sum of Rs. 9,475/- 
and it was agreed that the said sum of 
Rs. 9,475/- should be paid by Ramakrish- 
naiah to Seetharama Sastry for the purpose 
of releasing the joint interest which Seetha- 
rama Sastri had in the property. 

From the document, it is clear that 
there was no attempt by the parties to deter- 
mine the then existing value of the share of 
Seetharama Sastry on the date of execution 
of the document and then make a convey- 
ance of the property for a proper considera- 
tion. It was merely-a case of a release by 
Seetharama Sastry of his rights in the pro- 
perty after taking back the amounts which 
he had originally contributed for the pur- 
chase. The document does not disclose any 
intention of the parties either to sell or pur- 
chase the same. The property was owned 
jointly until the date of the execution of the 
document and it cannot be said that a new 
interest or right was created in favour of 
Ramakrishnaiah for the first time. It is 
pied a case of withdrawal of the executant 
Seetharama Sastry which operated as his . 
effacement from co-ownership and thus re- 
sulting in an enlargement of the interest of 
the other co-owner Ramakrishnaiah. 


The word ‘release’ is not defined in the 
Stamp Act. There is already a legal right 
in the property in Ramakrishnaiah who is 
a co-owner. The incidents of co-ownership 
are well established. Each co-owner in 
theory is entitled to enjoy the joint property 
either in part or in its entirety and when one 
co-owner releases his interest or walks out, 
it cannot be said that there is any convey- 
ance of his interest to the other co-owner. 
No doubt in the document, the language is 
employed which if not properly understood 
in the context of the document and the 
character of the ownership of the property, 
may lead to an argument that the transac- 
tion evidenced by the document was a con- 
veyance. In fact stress was laid by the Gov- 
ernment Pleader on the sentence in the docu- 
ment. “Hence I agree to transfer to you 
my joint right in the Schedule Property re- 
ceiving Rs. 9,475/-. ...... I received the entire 
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consideration of Rs. 9,475/-. I hereby trans- 
fer to you my joint interest. ......... Hence 
you shall from now onwards enjoy the sche- 
dule property with absolute rights.” The 
word ‘transfer? employed in the document 
cannot be understood to mean a convey- 
ance or sale. ‘There is no warrant for the 
view that it is only in a case where the re- 
lease deed is gratuitous it operates as a 
valid release deed. A document of release 
may be validly executed even if it recites 
some benefit to the executant simultaneously 
with the act of release. In our view, the 
fact that the document contained words like 
‘consideration’ and ‘transfer? do not affect the 
substantial or true character of the transac- 
tion. The designation given to the document 
is that it is a release deed, though by itself 
is not decisive of the character of the trans- 
action. The contents of the document, the 
intendment of the parties as can be seen 
from the document and the joint nature of 
acquisition by both the parties and the mode 
of enjoyment are all decisive of the fact that 
the document in question evidences. a trans- 
action by way of a release of the interest 
of the executant in favour of the releasee, 
the parties to the transaction being co- 
owners, . 


8. That the above is the correct posi- 
tion is borne out by the decision of the Mad- 
tas High Court referred to before us: in 
Board of Revenue v. Murugesa, AIR 1955 
Mad 641 (FB), a similar question was refer- 
red to by the Board of Revenue under Sec- 
tion 57 of the Stamp Act. The document 
in that case was styled as a release deed. 
It was dated 23-5-1949. The question before 
the Full Bench was whether Article 44 (b) 
of the Stamp Act in Madras which is the 
same as Article 46 (b) of the Andhra Pra- 
desh Act was applicable to the instrument in 
question. There were five partners of a re- 
gistered firm known as “Gudiyatham Lungi 
Company”. Three of the partners executed 
the deed in question in favour of the other 
two partners. The executants had ceased to 
be partners of the firm from and after 12-4- 
1949. The preamble recited that the execu- 
tants were co-owners of the immovablé pro- 
perty described in the schedule to the docu- 
ment and that the executants: who had re- 
tired from the firm renounced all interest in 
the said property by and under the deed re- 
ceiving the proportionate value of their 
shares in the property in cash. The. deed 
recited that it was being executed in conside- 
ration of a sum of Rs. 9858-9-7 and the: exe- 
cutants had released all their respective 
tights, claims, interest etc. in respect of the 
property described in the schedule. The 
question that fell for determination before 
the Full Bench was: whether the instrument 
in question fell within the definition of a 
conveyance under Article 19 of the: Schedule 
I-A of the Madras Stamp Act. Their Lord- 
ships were of opinion that it was not a con- 
_ Veyance, It was observed that the property 
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in question was owned by the parties to the 
instrument as co-owners, the executants be- 
ing entitled to a 3/5th share and the other 
two being entitled to the other 2/5th share. 
They laid stress on the fact that there was 
no division of the property by metes and 
bounds at any time anterior in accordance 
with their respective shares. In such circum- 
stances, the document in question was a re- 
lease within the meaning of Article 44 of 
the Madras Stamp Act. 


Reference was made by the Full Bench 
to a decision in ‘Reference under Stamp Act 
Section 46 (1895) 18 Mad 233 (FB). The 
said Full Bench in a reference under Sec- 
tion 46 of the then Stamp Act had to consi- 
der ‘the question of a document executed by 
a Hindu son in favour of his father repre- 
senting the other members of the family 
relinquishing his rights in the property of 
the family in consideration of certain lands 
being allotted to him for life and also cer- 
tain debts incurred by him being paid. The 
learned Judges observed that it was a deed 
by which one co-owner renounced his claim 
for partition against the family property in 
consideration of a certain income to be en- 
joyed by him for his life out of certain 
lands over which he had no power of aliena- 
tion. It was held that the instrument in ques- 
tion was a release and should be stamped 
as such. The principle enunciated therein 
was. in relation to a Hindu joint family and 
a relinquishment by one coparcener in favour. 
of the others in consideration of some bene- 
fit conferred on the relinquishing coparce- 
ner. Such an instrument was held to be. a 
release deed. ‘he principle decided in ‘“Re- 
ference under Stamp Act, Section 46” (1895) 
18 Mad 233 (FB), was applied by the later 
Full Bench to the case of Co-owners and a 
telease by one or. more of them in favour of 
the others for a stated consideration. The 
Full Bench held that the document in ques- 
tion was a release deed and that it was nei- 
ther a deed of dissolution of partnership 
nor a conveyance. 


9, In another Full Bench decision of 
the Madras High Court in Chief Controlling 
Revenue Authority v. Patel, AIR 1968 Mad 
159, a somewhat similar question had arisen. 
That again was a reference under Section 57 
of the Stamp Act and the question was whe- 
ther the instrument in the case before the 
Full Bench was a release of conveyance 
amounting to a transfer of property for 
value. The Full Bench considered the essen- 
tial ingredients of a release. They quoted 
with approval the observations from the Full 
Bench decision in AIR 1955 Mad 641 (FB) 
and held that the instrument before them 
was a release. In support of their conclu- 
sion, they referred to a decision of their 
Lordships of the Supreme Court in Kuppu- 
swami Chettiar v. Arumuga Chettiar, AIR 
1967 SC 1395. The Supreme Court was 
concerned with a document of release. It 
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was observed by the Supreme Court that a 
release deed could only feed title, but could 
not transfer title and that renouncement 
must be in favour of a person who had 
already title to an estate, the effect of which 
was only to enlarge the right. 

10. Now adverting to the document 
in the present case before us we have no 
manner of doubt that it is a release deed. 
We, therefore, unhesitatingly hold that the 
document has been correctly stamped as a 
release deed. 

11. Our answers therefore to the 
questions referred to us are as follows:— 

(1) That the document No. P. 50/67 of 
the Sub-registrar’s Office, Vijayawada, exe- 
cuted by Pasumarthi Seetharama Sastry in 
favour of Valiveti Ramakrishnaiah is a re- 
lease deed and the stamp duty of Rs. 22.50 
paid under Article 46 (b) of Schedule LA 
of the Stamp Act is sufficient; and 

(2) That the document in question is 
not a deed of conveyance or sale within the 
meaning of Section 2 (10) read with Arti- 
cle 20 of Schedule I-A and that the levy 
of stamp duty of Rs. 2,921.25 and the 
penalty of Rs, 25/- is incorrect and unsus- 
tainable. 

12. The reference is answered ac- 
cordingly. 


‘Answer accordingly. 
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Sree Ramachandraswami Varu of Uttara- 
di Mutt Samasthanam, Petitioner vy. Nagobo- 
yina Koteswara Rao and others, Respondents. 

Civil Revn. Petn. No. 807 of 1971, DJ- 
4-10-1972. 

Index Note: — (A) Andbra_ Pradesh 
(Andhra Area) Inams (Abolition and Con- 
yersion into Ryotwari) Act (37 of 1956), Sec- 
tions 3, 13 and Rule 15 of the Rules made 
under the Act — Section 3 contemplates only 
individual filing of claims — Doctrine of re- 
presentation not envisaged. (X-Ref:— Civil 
P. C. (1908), Order 1, Rule 8). 

Brief Note: — (A) Section 3 contem- 
plates every person, claiming to be interested 
in inam land, to file a statement before the 
Tehsildar and empowers him to adduce evi- 
dence in support of his claim and if aggriev- 
ed by hbis. decision to prefer an appeal. It 
does not contemplate any person or persons 
being sued in a representative capacity. 
Therefore provisions of Order 1, Rule 8, 
Civil Procedure Code are not attracted to 
enquiries under the section. 

Neither Section 13 nor Rule 15 of the 
Rules made under the Act enable persons 
having same or similar interest to sue or be 
sued in representative capacity. 
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The Act expressly makes only some of 
the provisions of Civil Procedure Code ap- 
plicable to enquiries before the Tehsildar, 
Revenue Court and’ Collector, Order 1, 
Rule 8 is not one of them. 

(Paras 7, 9, 10, 11) 

T. S. Narsing Rao and B. Rama Rao, 
for Petitioner; A. Hanumantha Rao, for 
Respondents Nos. 1 to 4. 

ORDER:— In this Revision Petition 
a short question arises as to the interpreta- 
tion of Section 13 of the Andhra Pradesh 
(Andhra Area) Inams (Abolition and Con- 
version into Ryotwari) Act of 1956 (Act 37 
of 1956) (hereinafter called the Act) and 
Rule 15 of the rules framed thereunder. 


2. The question arises on the follow- 
ing: facts: The Tahsildar, Tenali, issued a 
notice under Rule 3 of the rules stating 
that he proposed suo motu to hold an en- 
quiry under Section 3 of the Act for the 
purpose of determining whether the land in 
T. D. No. 904 in Devarapalli Agraharam, 
Tenali taluk, Guntur district, is an inam 
land, and if so, whether such inam land is 
in a ryotwari or Zamindari or inam village, 
and whether such inam land is held by any 
institution, and called upon all persons and 
institutions claiming interest in the said lands 
to file before him statements of particulars 
within 15 days from the date of the publi- 
cation of the notice. Pursuant to the afore- 
said Notification, the petitioner herein Sree 
Sree Ramachandra Swami Varu of Uttaradi 
Mutt, Samasthanam, represented by the 


. Head and Trustee Sree Satya Pramoda Thir- 


tha Swamulu Varu, represented by his power- 
of-attorney Agent Sri Markapuram Sreeni- 
vasa Charyulu, filed a statement stating that 
the said lands are inam lands situated in an 
inam village and held by the institution viz., 
Uttaradi Mutt. He filed another application 
under Section 7 of the Act for the grant of 
a ryotwari patta in favour of the said Mutt. 
About 105 persons who were shown as peti- 
tioners Nos. 2 to 106 before the Tahsildar, 
filed written statements claiming that the 
lands covered by the notices are inam lands 
situated in an inam village, but not held by 
any institution and that they are held by 
an individual viz., the Deity Sree Rama- 
chandra Swami Varu of Uttaradi Mutt. The 
Tahsildar, Tenali, in R. C. No. 1692/1969 
dated 25-8-1970 passed an order holding that 
the lands in question are inam lands, that 
they are situated in an inam village viz. 
Devarapally Agraharam, and that the lands 
are not held by any Institution. 

3. The Uttaradi Mutt represented by 
its power-of-attorney Agent preferred an ap- 
peal against the said order of the Tahsildar, 
before the Revenue Divisional Officer Tenali. 
Along with the said appeal, the Mutt filed 
an application praying that the respondents 
Nos. 1 to 4 alone should be allowed to re- 
present the petitioners 2 to 106 shown as 
petitioners in the enquiry in R. C. No. 
1692/69 before the Tahsildar, Tenali on the 
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ground that the petitioners 2 to 106 are 
numerically large and that their contention is 
the same. 


4, That application was opposed by 
respondents Nos. 1 to 4 contending that the 
provisions of Order 1, Rule 8, Civil Proce- 
dure Code are not applicable to appeals 
under the Act and that Rule 15 of the Rules 
also could not be invoked for the purpose 
of suing the respondents in representative 
capacity. It was further contended that be- 
fore the Tahsildar, all the persons, who were 
shown as petitioners Nos. 2 to 106, were 
not sued in representative capacity and that 
therefore they could not, for the first time, 
be sued in a representative capacity in the 
appeal and that as all the persons shown as 
petitioners are in possession of different par- 
cels of land, different questions will arise 
with respect to each individual and they 
could not, therefore, be sued in a represen- 
tative capacity. 


5. The Revenue Divisional Officer, 
by order dated 14-6-1971, held that the pro- 
visions of Order 1, Rule 8, Civil Procedure 
Code did not apply to the appeals under 
the Inams Abolition Act as Section 13 of 
the Act specified the matters in respect of 
which the Revenue Courts could exercise 
powers of the Civil Courts and that Sec. 13 
does not empower the Revenue Courts to 
exercise powers under Order 1, Rule 8, Civil 
Procedure Code. In that view the Revenue 
Divisional Officer dismissed the petition. In 
this revision filed under Article 227 of the 
Constitution, it is contended by Sri Nara- 
singa Rao, the learned Counsel for the peti- 
tioner that the Revenue Divisional Officer 
erred in holding that the provisions of 
Order 1, Rule 8, Civil Procedure Code are 
not applicable to appeals filed under the 
Inams Abolition Act. Section 3 provides as 
follows:— 


“3 (1) As soon as may be, after the 
commencement of this Act, the Tahsildar 
may suo motu and shall on application en- 
quire and determine— 

(1) Whether a particular 
jurisdiction is an inam land; 

(ii) whether such inam land is in ryot- 
wari, zamindari or inam village; 

(ii) whether such inam land is held by 
any institution; 


land in his 


: (2) Before holding such an enquiry, the 
Tahsildar shall cause to be published in the 
village or town where the inam lands are 
situate a notice in the prescribed manner re- 
quiring every person or institution claiming 
an interest in any such inam land, to file 
© before him, a statement of particulars in res- 
pect of items (i), (ii) and (üi) in sub-sec. (1) 
within the prescribed time. 


(3) The Tahsildar shall thereafter give 
the persons or institution concerned a rea- 
sonable opportunity of adducing any evi- 
dence in support of their cases, and may also 
examine any relevant document inthe pos- 
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session of the Government and give his deci- 
sion in writing in regard to items (i), (ii) and 
Gii) in sub-section (1) and communicate the 
decision to the persons or institutions by re- 
gistered post. 


(4) Any person or institution aggrieved 
by a decision of the Tahsildar under sub- 
section (3), may appeal to the Revenue Court 
within sixty days from the date of communi- 
cation of the decision by registered post: and 
the Revenue Court may after giving the par- 
ties to the appeal a reasonable opportunity 
of being heard, pass such orders on the ap- 
peal as it thinks fit. 


(5) The decision of the Revenue Court 
under sub-section (4), and in case no appeal 
is filed, the decision of the Tahsildar under 
sub-section (3) shall be final. 


(6) Every decision of the Revenue Court 
under sub-section (4) and if no appeal is 
filed within the period specified in sub-sec- 
tion (4) every decision of the Tahsildar under 
sub-section (3) shall, as- soon as possible, be 
published in the District Gazette, and in 
such other manner as may be prescribed. 


(7) Every decision of the Revenue Court 
and subject to such decision, every decision 
of the Tahsildar. under this section, shall be 
binding on all the persons and institutions 
claiming an interest in any such inam land, 
notwithstanding that such persons or institu- 
tions have not filed any application or state- 
ment, or adduced any evidence or participated 
in the proceedings before the Tahsildar or 
the Revenue Court, as the case may be.” 


6. Section 4 provides for conversion 
of the inam land into ryotwari land and also 
declares the persons or institutions entitled 
to the ryotwari patta. Section 7 provides for 
the grant of ryotwari pattas. 


7. In the present proceedings I am 
concerned only with the enquiry under Sec- 
tion 3 and not the enquiry under Section 7. 
Under Section 3, before holding the enquiry, 
the Tahsildar has to publish in the village or 
town where the inam lands are situate, a 
notice in the prescribed manner requiring’ 
every person or institution claiming an inte- 
rest in any such inam land to file before him 
statement of particulars as mentioned there- 
in. The Tahsildar has then to give a rea- 
sonable opportunity to the persons or insti- 
tutions concerned for adducing evidence in 
support of their claims and then give his 
decision in writing, with regard to each of 
the items (i), Gi) and (iii) mentioned in sub- 
section (1) and communicate the decision to 
the persons or institutions concerned. Against 
the said decision, an appeal lies to the Reve- 
nue Court as provided in sub-section (4) of 
Section 3. These provisions clearly show 
that every person who claims to be interested 
in any such inam land is entitled to file a 
statement before the Tahsildar and also ad- 
duce evidence in support of his claim and if 
aggrieved can also prefer an appeal. There- 
fore sub-sections (2), (3) and (4) of Sec. 3 
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clearly envisage that every person is entitled 
to individually file a statement and adduce 
evidence. This section, therefore, does not 
contemplate any person or persons being 
sued in a representative capacity. 

8. Section 13, on which the learned 
counsel for the petitioner relies, reads as fol- 
Jows:— 

“13, The Tahsildar, the Revenue Court 
and the Collector shall have the powers of 
a Civil Court trying a suit under the Code 
of Civil Procedure, 1908 (Central Act V of 
1908) in respect of the following matters 
namely; 

(a) summoning and enforcing the atten- 
dance of persons and examining them on 
oath; 

(b) requiring the discovery or produc- 
tion of documents; 

(c) receiving evidence on affidavits; and 

(d) issuing commissions for inspection 
of lands and for examination of witnesses or 
documents.” 


9, Section 13 only attracts the provi- 
sions of the Code of Civil Procedure in res- 
pect of the matters enumerated therein. The 
provisions of Order 1, Rule 8, Civil Proce- 
dure Code which empower a person to sue 
or defend on behalf of all persons having 
the same interest are not covered by this 
Section. Therefore, neither Section 3 nor 
Section 13 enables persons having the same 
or similar interest to sue in a representative 
capacity. 

“15 (1) All proceedings before the Tah- 
sildar, the Revenue Court, or the Collector, 
under the Act, shall be summary and shall 
be governed as far as may be, by the provi- 
sions of the Code of Civil Procedure. 

(2) In any proceedings before the Tah- 
sildar, the Revenue Court, or the Collector, 
the Tahsildar, Revenue Court or Collector, 
as the case may be, may permit any party 
to be represented by his agent or legal prac- 
titioner. 

Provided that the Tahsildar, 
Court, or Collector may, at any stage of the 
proceedings, and for reasons to be recorded 
in writing, cancel such permission.” 


10. But even this rule does not 
attract all the provisions of the Code of 
Civil Procedure to the proceedings before 
the Tahsildar, the Revenue. Court and the 
Collector. The Act itself expressly made 
only some of the provisions of the Civil 
Procedure Code applicable to the enquiries 
before the Tahsildar, Revenue Court and 
the Collector. Therefore there is no merit 
in the contention of the learned counsel that 
Rule 15 attracts all the provisions of the 
Code: of Civil Procedure to the enquiries be- 
fore the Tahsildar, Revenue Court and the 
Collector. Therefore, on a reading of the 
provisions of Sections 3 and 13 and Rule 15 


I am unable to accept the contention of the © 


learned 
Order 1, 


counsel that the provisions of 
Rule 8, Civil Procedure Code 
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are applicable to enquiries before the Tahsil- 
dar and the Revenue Court under Sec. 3 of 
the Act. 

11. Further in the instant case all 
the persons claiming an interest had eo 
nomine come on record before the Tahsil- 
dar and they claimed to be in possession of 
different parcels of land. Therefore they 
were not sued in a representative capacity 
before the Tahsildar. When they were al- 
ready on record before the Tahsildar in their 
individual capacity, I do not think that at 
the appellate stage they can be allowed to 
be sued in a representative capacity. Further 
it does not appear whether their claims are 
the same or similar in respect of the land 
in the possession of each of the said persons. 
On this ground also, the petitioner cannot 
be allowed to sue all the persons shown as 
petitioners 2 to 106 before the Tahsildar in 
a representative capacity. In this view, I 
do not find any merit in this revision peti- 
tion. It is therefore dismissed. No costs. 

Revision dismissed 
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Srimanthu Rajah Yarlagadda Sivarama 
Prasad Bhadur Zamindar, -Petitioner v. State 
of Andhra Pradesh and others, Respondents. 

W. P. Nos. 2748 to 2755 of 1968, D/- 
10-8-1972. 


Index Note :— (A) Evidence Act (1872), 
S. 114 — Grant — River bed which depends 
upon tidality or navigability —- Presumption 
as to. 

Brief Note :— (A) Where the grant does 
not expressly mention the river-bed which 
depends upon the tidality or navigability of 
the river at the relevant points, if it is found 
that the river at those points is tidal or 
navigable, then the presumption is that the 
Tiver-bed belongs to the Government and 
not to the owner of the abutting village. The 
burden then shifts on him to show how he 
has become the owner of the river bed lankas. 
That he can prove either by right of prescrip- 
tion or by grant. (Para 20) 


Index Note :— (B) Constitution of India, 
Art. 226 — Concurrent finding of fact. 
Brief Note:— (B) The conclusion that 
the river Krishna is tidal as well as navig- 
able is a conclusion of fact and the High 
Court does not re-appreciate the oral and 
documentary evidence. to find out whether the 
conclusion has been rightly arrived at. 
(Para 29) 
Index Note :— (C) Easements Act (1882), 
S. 15 — Easement against Government. 
Brief Note:— (C) Person claiming right 
in river bed and abutting land against Gov- 
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ernment must prove that he was in adverse 
possession for sixty years. A person who 
has a title to such land does not lose it by 
reason of the fact that it becomes submerged 
and thus becomes incapable of use and en- 
joyment. What must follow is that where 
land which was submerged is reformed and 
can be identified as part of the ownership, 
the owner would be entitled to it. 


(Para 41) 

Cases Referred: Chronological Paras 
AIR 1968 SC 1005 = (1968) 2 SCR 
754, Vile Chidambaram v. Santa- 

narasnaswami 59 
1968 SC Notes 290 = C. A. No. 941 
of 1965, DJ- 15-4-1968, Biltu Ram 

v. Jainandan Prasad 55 
AIR 1965 SC 17 = (1964) 8 SCR 273, 

State of Punjab v. Modern Cultivators 54 
AIR 1965 SC 1812 = (1965) 3 SCR 

283, Maddannappa v. Chandramma 47 
AIR 1963 Andh Pra 94 = (1962) 2 
Andh WR 401, State v. Suryanara- 


yana 25, 
AIR 1945 Mad 396 = (1945) 2 Mad 
27, Madras Province v. Jagannadha 


aju 
AIR 1927 Mad 988 = 53 Mad LJ 
868, S. Subbarayadu v. Secy. of State 26 
AIR 1920 Mad 295 = 27 Mad LT 
147, Secy. of State v. Venkata- 
narasimha 23, 24, 26, 29 
AIR 1918 PC 182 = ILR 42 Mad 
400, Y. Malikarjuna Prasad Nayudu 


v. Somayya 59 
AIR 1915 PC-96 = 42 Ind App 202, 

Bilas Kunwar v. Desraj Ranjit 

Singh 55 
(1870) 13 Moo Ind App 467 = 5 Beng 

LR 521, Felix Lopez v. Muddu 

Mohan Thakoor 42 
(1837) 6 Ad & El 469 = 112 ER 

179, Pickard v. Sears 47 


M. Vedantachari and Y. Suryanarayana, 
for Petitioner; 4th Government Pleader, for 
Respondents. 


EKBOTE, C. J.:— These writ petitions 
filed under Art. 226 of the Constitution of 
India seek to quash the order of the Estates 
Abolition Tribunal, Krishna dated 10-1-1968 
by the issue of a writ of certiorari. The 
Tribunal’s order is a common order passed 
in several Tribunal appeal suits. The writ 
petitions confine the attack on this order to 
the items in regard to which decision has 
been given by the tribunal against the peti- 
tioner. 

2. The estate of Devarakota was noti- 
fied under the Estates Abolition Act and 
taken over by the State Government on 7-9- 
1949. The Petitioner, who is a landholder, 
applied for the grant of patta under Sec- 
tion 12 (a) of the act in respect of several 
items of lanka lands situate in seven villages 


within the ambit of Devarakota estate on the . 


ground that these lanka lands are his private 
lands. The claim was based on three grounds. 
It was firstly contended that the lands in 
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dispute are situate in the river bed of Krishna 
and since the petitioner is a riparian owner, 
he is entitled to the river bed up to the 
middle thread of the stream. He is entitled 
to the villages on both ‘sides of the river 
which abut the lanka lands. Thus he is 
entitled to the whole bed of the river. It 
was secondly contended that the grant made 
by the Government at the time of the per- 
manent settlement included these lands and 
therefore he is entitled to the entire area 
comprised within the villages named in the 
grant which area extends upto the middle 
thread of the Krishna river. The third 
ground was that since the petitioner and his 
predecessors have been in enjoyment for over 
the statutory period, even if it is held that 
these lanka lands were not part of the grant, 
they have become by adverse possession 
owners of the said lands. 


3. Broadly ‘stated the Assistant Settle- 
ment Officer dismissed the petitions mainly 
on the ground that the evidence put forth by 
the petitioner did not satisfy the test laid 
down for the private land. 


4. On appeals by the petitioner in all 
these cases to the Estates Abolition Tribunal, 
the tribunal remanded the cases to the Assis- 
tant Settlement Officer with a direction that 
he should first decide as to whether Krishna 
river at the points where these Janka lands 
are situate is a tidal and navigable river as 
it thought that the claim of the petitioner to 
these lanka lands can be decided mostly on 
that ground. 


5. After the matter thus went back 
to the Assistant Settlement Officer, he made 
enquiries. He reached the conclusion that the 
river Krishna running at the points where 
lanka lands have formed and in regard to 
which patta is claimed is navigable and tidal. 
He therefore held that the river bed belongs 
to the Government. Rejecting the other con- 
tentions of the petitioner, the Assistant Settle- 
ment Officer granted patta for some lands 
and rejected with regard to others. 


6. When the matter again came on ap- 
peals to the Estates Abolition Tribunal, the 
tribunal in an elaborate judgment considered 
the various points advanced before it. For 
our purpose it would perhaps be enough to 
mention that the petitioner wanted a patta 
both in respect of Janka lands known as 
Seethapeda Janka of an extent of 237 acres 
and 35 cents and the lanka land known as 
river lanka of an extent of 12 acres. These 
two items are situate in Nimmagadda Village. 
The application was numbered as S. R. 15(1)- 
2/53 by the Assistant Settlement Officer, 
Nuzvid. The Assistant Settlement Officer 
granted ryotwari patta in respect of a por- 
tion of Seetapeda lanka situate in the north 
of the red marked line in the sketch attached 
to the order. He disallowed rest of the claim. 
That order was set aside and the case was re- 
manded. The Assistant Settlement Officer 
after remand disallowed the claim in respect 
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of Seethapeda lanka. The petitioner gave up 
his claim in regard to the river lanka. He 
however, preferred T, A. S. No. 47 of 1959. 
The Tribunal allowing the appeal held that 
the petitioner is entitled to ryotwari patta in 
respect of Seethapeda lanka situate in Nimma- 
gadda and Cheedepudi to the extent of the 
lanka to be delivered by the authorities charg- 
ed with the duty of granting pattas on the 
lines suggested by it. It was further held 
that the land on which there are babul er 
other trees should be. excluded. 


7. The petitioner applied for patta 
in respect of 56 items of lanka lands situate 
in Gajula lanka. It was S. R. 15/35/53. 

8. The Assistant Settlement Officer 
originally disallowed the claim in respect of 
Items 13, 55, 2 and 10. Separate proceed- 
ings were directed to be taken in respect of 
Items 11, 3 and 9. The petitioner gave up 
his claim for items 1, 12, 14, 17 to 56. The 
tribunal remanded the case. After remand 
the Assistant Settlement Officer allowed the 
claim of the petitioner in respect of Items 2 
to 7 and a portion of Item 8. The petitioner 


preferred appeal in regard to Items 8, 10, 11, 


13, 15 and 16. He, however, gave up his 
claim regarding items 15 and 16. The State 
Government also preferred appeal against 
items 2 to 7 and a portion of Item 8. The 
Tribunal allowed the appeal of the petitioner 
in so far as Item 11, Vallabhamanikyam 
lanka lands, and his appeal regarding items 
8, 10 and 13 was dismissed. The Govern- 
ment’s appeal was dismissed. The petitioner 
prays in the writ petition to quash the order 
of the Tribunal regarding Ifems 8, 10 and 13. 

9. The petitioner also applied separa- 
tely for pattas for the lanka land known as 
Lankapalli Dari Lanka. The extent is 60 
acres and is situate within the limits of 
Gajulalanka. It was S. R. 15/77-53. After 
remand the Assistant Settlement Officer dis- 
allowed the petitioner’s claim. He preferred 
an appeal to the tribunal. The tribunal held 
that the.claim of accretion put forward by 
the petitioner was not correct. The appeal 
was therefore dismissed. That part of the 
decision is sought to be: quashed. 


10. The petitioner claimed seven items 
of lanka lands within the limits of Nada- 
kuduru village, which was S. R. No. 15/8-53. 
After remand the petitioner gave up his claim 
in respect of Items 1 and 7. The Assistant 
Settlement Officer disallowed the claim in 
respect of Items 2 to 6. On appeal to the 
tribunal it was allowed in so far as Letha 
Lanka (Item 2) Pottilanka (Item 3) and 
Lachigani Lanka (Item 5). The appeal in so 
far as it related to Items 4 and 6, Isuka 
Lanka, Singi lanka and Sukanivani lanka all 
comprised in Item 4 and Amudala lanka 
(Item 6) was dismissed. A direction was given 
by the tribunal to separate these lands.  . 

11. In yet another application, the 
petitioner had claimed six items of lanka in 
Cheedepudi, Nimmagadda and Srikakulam 
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villages. Part of item 6 is situate in Nimma- 
gadda. Item 4 Venkidibba is situate in 
Srikakulam village. The application was S. R. 
No. 15/3/53. After remand, the Assistant 
Settlement Officer disallowed the claim of the 
petitioner in respect of all the six items. The 
tribunal allowed the appeal in regard to 
Items 4 and 6. In regard to Item 7 the tri- 
bunal found that it was in existence in 1951 
but was submerged subsequently. The actual 
extent of the land was directed to be ascer- 
tained. The tribunal disallowed the claim in 
respect of Kaki Dibba, Subbaiah Dibba, 
Jellala Dibba and Venkaiah Dibba, Items 1, 
2, 3 and 5 respectively. The writ petition 
seeks to quash that part of the order. 


12. Another application was filed 
claiming patta in respect of five items of 
lanka lands situate in Kokkiligadda village. 
The Assistant Settlement Officer after remand 
disallowed the claim in respect of Items 1, 
4 and 5. The petitioner gave up his claim 
in respect of Items 2 and 3. He, however, 
preferred an appeal in regard to Items 1, 4 
and 5. The Tribunal allowed the appeal re- 
garding Item 5 Lachigani Lanka. The ap- 
peal was dismissed relating to Items 1 and 4, 
Ravi Lanka and Padaka lanka. The writ 
petition concerned seeks to quash the order 
of the tribunal relating to items 1 and 4. 

13. Yet another application was filed 
claiming patta in respect of ten items of 
lanka lands situate in Srikakulam village. 
After remand the Assistant Settlement Officer 
Tejected the claim in respect of Items 2 to 8. 
The petitioner gave up his claim in respect 
of Items 9 and 10. He, however, preferred 
appeal regarding Items 2 to 8. The tribunal 
allowed the appeal in regard to Items 1 (a) 
and 1 (b) Mangala Lanka and Venkdibba 
and Vallabhamanikyam lanka. The appeal re- 
lating to Letha lanka, Maladibba, Gogula 
Dibba and Ummala dibba was dismissed. 
That part of the order is sought to be 
quashed. 


14. In another application registered 
as S. N. No. 15/31, on remand the Assistant 
Settlement Officer allowed the claim of the 
petitioner in respect of 10 acres of land com- 
prised in Potharajudibba, items 3, 4, 5 and 
6 excluding an extent of 25 acres granted by 
the landholder in favour of Mohammedans, 
item 7 and rejected the claim in respect of 
other items. On appeal, the tribunal allowed 
the appeal as regards Items 8, 9, 12 to 14 and 
dismissed the appeal as regards Item 2 nor- 
thern Rellu lanka and Items 10, 11 and 15 
to 18. To that extent the petition seeks to 
quash the order of the tribunal. 

15. It is, in our view, unnecessary 
to mention as to in what writ petition the 
above mentioned items are in dispute since 
nothing turns upon them. 

16. The first contention, which is com- 
mon to all these writ petitions, urged before 
us was that the tribunal was wrong in hold- 
ing that the river Krishna is a tidal and 


284 A.P. [Prs. 16-26] 


navigable river at the points where the lands 
in dispute are situated. 


17. We should have noticed earlier 
that the grant was made in 1802. The grant 
amongst others consisted of the seven vilages 
with which we are concerned. The lands 
te-referred to above now in dispute are situate 
abutting these villages. The islands are form- 
ed often because of floods in the river Krishna. 
Sometimes they disappear and new lankas 
are formed. The lankas on the date of the 
abolition which existed were claimed by the 
petitioner as his private property. The con- 
tention now is that since the river Krishna 
is not navigable or tidal at the points where 
these lanka lands are situate, the accretion 
forms part of the petitioner’s land which 
abuts the river. The argument therefore was 
that we should hold that these lankas were 
part of the grant made in 1802. Even other- 
wise, they were owned by the petitioner and 
not by the Crown. 

18. It was a common ground that 
although the seven villages referred to above 
have been named in the grant, the: boundaries 
of the villages are not mentioned. The conten- 
tion however, was that since the villages abut 
the river krishna the Jandholder. is the owner 
up to the mid-stream of the river and wherev- 
er lankas are formed, they become his: pro- 
perty. It was disputed that river. krishna 
at those points is navigable or tidal. 

19. Now, the law in regard to river 
bed in so far as India is concerned is not 
in doubt. In ordinary language the bed of 
a river is that portion of its soil which is 
alternatively covered and left bare as there 
may be an increase or diminution in the sup- 
ply of water, and which is adequate to con- 
tain at its average and mean stage during 
the entire year without reference to the ex- 
traordinary freshets of the winter or spring, 
or the extreme droughts of the summer or 
autumn. In other words, the bed is the 
channel of the river between its banks which 
accommodates the flow of water when the 
river is neither dry nor overflowing. 


20. Since the grant does not expres- 
sly mention the river-bed which depends upon 
the tidality or navigability of this river at 
the relevant points, if it is found that river 
Krishna at those points is tidal or navigable, 
then the presumption is that the river-bed 
belongs to the Government and not to the 
owner of the abutting village. The burden 
then shifts on him to show how he has be- 
come the owner of the river bed lankas. That 
he can prove either by right of prescription 
or by grant. 

2i. Now the river Krishna is the 
second largest of the east-flowing rivers of 
peninsular India. It rises in the Western Ghats 
in Maharashtra and flows east through States 
in Maharashtra, Mysore and Andhra Pradesh. 
This river flows for near 800 miles across the 
peninsula before it reaches the sea in the 
east 
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22. In the District Manual of Krishna 
compiled by Gordon Mackenzine, the Krishna 
is described as follows :— 

“The river Krishna has a course of 800 
miles and the area which it drains is com- 
puted at 97-050 square miles. The average 
fall of the river in the. 259 miles above 
Bezwada is 3,5 feet per mile, but after the 
stream quits its narrow rocky bed among the 
hills at Chintapalle and widens out past the 
Kondapalle range of hills, the average fall 
is only 1.5 feet per mile, When it reaches 
Bezwada it is confined between two gneissic 
hills, the width of the gorge being about 1300 
yards. At this point, the velocity of the river 
current in flood is rather more than 64 miles 
an hour and the maximum flood discharge 
attains the enormous figure of 761,000 cubic 
feet per second. The silt carried by the flood 
water is 1/432 of the entire bulk. Bezwada 
is about 47 miles distant in a direct line from 
the sea, but the river tends southward and 
has a course of 60 miles: below Bezwada be- 
fore it disembogues into the Bay of Bengal. 
(vide also the Imperial Gazetteer of India 
Vol. XV at page 334, and the Times Gazettee 


. of the World edited by G. G. Chisholm (1889) 


page 821.” 


23. In Secretary of State v. Venkata- 
narasimha, (AIR 1920 Mad 295) at p. 296 
Sadasiva Aiyar, J. gives the. following descrip- 
tion. 

“The river Krishna is tidal and navig- 
able for: a distance of eight miles from above 
the place where it falls into the sea, Beyond 
the said eight miles it ceases to be: tidal but 
it is navigable for. about five months in the 
year between June and November for a length 
of: about fifty-eight miles upto the Bezwada 
anicut.” 


24. In (AIR 1920 Mad 295) the vil- 
lages with which the case was concerned re- 
lated to Vallur estate. It appears that the 
said villages were situated within the reach 
of 34 miles from Bezwada. 


25. In State of Andhra Pradesh v. 
Suryanarayana, (AIR 1963 Andh Pra 94) 
Seshachalapathi, J. observed : 


“There is, therefore, no question that 

Krishna is a mighty river and belongs to 
the class of great rivers of India to which 
the presumptions applicable to English rivers, 
cannot be: applied in their entirety.” 
The lands with which the learned Judge was 
concerned were situate 444 miles from 
Bezwada. We are, however, concerned in 
this case with seven villages which are situate 
within a range of 24 to 32 miles as stated 
by the learned Advocate for the petitioners 
from Bezwada but as contended by the learn- 
ed Government Pleader from the sea. That 
dispute need not detain us because in our 
view not much turns upon that. 

26. Whatever might have been the 
legal position in America or in England, it 
is now fairly settled that in so far as India 
js concerned, tidality is not an essential basis 
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decide the ownership of the river bed. It 
firmly held that if the river is either tidal 
or navigable, at the relevant point, a pre- 
sumption would arise that the river bed at 
those points vests in the Government. It is 
ef course true that if it is found that the 
river was either tidal or navigable at the 
points, with which we are concerned then the 
Government becomes the owner. The naviga- 
bility must of course: be throughout the year 
and must be for the purpose of navigation 
including commercial purposes. If this test 
js satisfied, then it is the Government which 
would be considered as the owner of the 
tiver bed. ‘That this is so is seen from not 
only AIR 1920 Mad 295 but also from S. Sub- 
barayudu v. Secretary of State, (AIR 1927 
Mad 988) and Madras Province v. Jagan- 
nadha Raju, (AIR 1945 Mad 396). In the 
last mentioned decision it is held that the 
bed of a tidal and continuously navigable 
river belongs to the Crown. It is further ob- 
served that :— 


“The bed of a river is the area over 
which the river will flow in a normal condi- 
tion and which will sometimes be covered 
and sometimes left bare according to the 
quantity of water coming down the river. 
The. question whether any particular piece ot 
land is or is not to be held part of the bed 
of a river at any particular spot, at any 
particular time, is one of fact, often of con- 
siderable difficulty to be determined, not by 
any hard and fast rule, but by regarding all 
the material circumstances of the case, in- 
cluding the fluctuations to which the river 
has been and is subject, the nature of the 
land, and its growth and its user.” 


27. The question then is whether this 
test has been accepted by the tribunal. After 
going through the judgment of the tribunal 
we are satisfied that the tribunal has cor- 
rectly laid down the test to find out the 
ownership of the river bed on the lines indi- 
cated above. No fault therefore can be found 
with regard to the test which the tribunal 
kept in view for the purpose of its applica- 
tion to the facts of the present case. 


» 28. The next question is whether the 
test has been properly applied to the facts 
of the present case. Considering the order 
and hearing the arguments of both the learn- 
ed advocates, we have no hesitation in reach- 
ing the conclusion. that the test has been 
properly applied by the tribunal in reaching 
this conclusion. The tribunal considered the 
evidence of P. W. 1 and R. W. 4 who are 
the Engineers produced by the parties. The 
tribunal observed : 


“As already stated the evidence regarding 
the navigability of the river based on the 
available flow of water in the river consists 
of the oral testimony of these engineers and 
as the relevant records, ie., the Anicut regis- 
ters are not on record it is not possible to rely 
on the oral evidence which is contradictory to 
R. Ws. 2 and 4 asserting that the discharg- 
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ing would be about 100 cusecs during sum-' 
mer. Therefore, the only reliable basis avail- 
able is the statement in Ex. B-12 which must 
have. been made on the basis of the investi- 
gations carried on for the purpose of ascer- 
taining the navigability and tidality of the 
river. So far as Ex. B-12 is concerned, there 
cannot be any doubt as to its authenticity, 
because even P. W. 1, admits that it is pre- 
pared under the authority of the Govern- 
ment.” 
The tribunal further observed :—~ 

“In view of the fact that R. W. 4 does 
not base his evidence on readings and statis- 
tics collected by any departmental authorities, 
P. W. 1’s evidence on this aspect which is 
based on some data which is available ap- 
pears to be more reliable than the evidence 
of R. W. 4 but it would not outweigh the 
circumstance that Ex. B-12 is entitled to ac- 
ceptance. The data considered by P. W. 1 
consists of the following documents Exs. A-16, 
A-17, A-18, A-20, A-22 and other docu- 
ments referred to by him at pages 20 to 24 
of his deposition. Thus, both as regards the 
tidality and navigability of the river Ex. B-12 
can be taken as a satisfactory basis, As re- 
gards the tidality Exs. B-8 to B-10 may be 
acted upon.” 


29. What becomes immediately plain 
is that not only the Assistant Settlement 
Officer but also the tribunal considered the 
oral as well as documentary evidence, and 
placing reliance mostly on Exs. B-8, B-10 and 
B-12 and on a consideration of the circum- 
stances, reached the conclusion that at the 
relevant spots the river Krishna is both tidal 
as well as navigable. If once it is realised 
that this conclusion is a conclusion of fact 
arrived at by both the tribunals, it would 
not be open to this Court in a proceeding 
under Art. 226 of the constitution to re-ap- 
preciate the oral as well as documentary evi- 
dence in order to find out whether this con- 
clusion has been rightly arrived at. The con- 
clusion was not attacked on any permissible 
ground. It was firstly attacked on the ground 
that in AIR 1920 Mad 295 when it was found 
that the river at the points where Vallur is 
situated was neither tidal nor navigable and 
when in AIR 1963 Andh Pra 94 it was found 
that at the point at which that case was con- 
cerned it was navigable and since the point 
with which we are concerned lies between the 
two points considered in these two decisions, 
we should hold that the river Krishna at 
those points is neither navigable nor tidal. 
We do not think there is any logic or sub- 
stance in this contention. Those cases were 
decided in regard to different points on dif- 
ferent evidence. Because of the conclusion 
reached in those cases, we fail to see how 
only one conclusion in the present case in 
regard to altogether different points is even 
possible. One has therefore, to necessarily 
consider the points of navigability or tidality 
at the relevant points on the basis of the 
material available in the present case. Since 
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the tribunals have reached the conclusion 
after a fair consideration of the relevant mate- 
tials, we fail to see how it is possible for 
this Court to take a different view. 


30. However, the ground of attack 
on that conclusion, was that Ex. B-12 does 
not support the conclusion in any manner. 
In other words, it was sought to be made 
out that the conclusion is arrived at on the 
basis of no evidence. We do not think that 
the argument is valid. Ex. B-12 was admitted- 
ly a valid document. Its authenticity was 
not doubted even before us. It is true that 
it was prepared in 1935, and we are con- 
cerned in the case in finding out whether the 
river was tidal or navigable at the time of the 
grant. Even then it cannot be doubted that, 
Ex. B-12 was prepared on the basis of in- 
vestigation carried out during a period which 
was really relevant. That document reads: 

“Inland waterways in the Madras Presi- 
dency. Page 7 — Chapter III the Kistna Delta 
Canals System. 

3. Kistna river below the anicut: 

From Bezwada to Adavipalem lock at 
the tail end of the Kistna western bank canal, 
the river is navigable for light river steam- 
ers, launches and heavy cargo boats during 
the flood season from July to the end of 
November. Thereafter navigation is difficult 
in this reach till the next arrival of the floods 
in July. For the rest of the year, i.e. 
December to June, the river is navigable up 
to fourteen miles above Adavipalem for light 
crafts of 30 tons drawing 3 to 4 feet of 
water. 


The reach from Adavipalem lock to the 
sea is about 16 miles. It is tidal and navig- 
able at all seasons of the year for light stea- 
mers, launches and cargo boats.” 

31. Some doubt was felt in appreciat- 
ing the correct meaning of Ex. B-12. After 
some discussion however, it was soon realis- 
ed that between 24 and 32 miles throughout 
the year, the river is navigable although dur- 
ing the flood season, that is to say from July 
to the end of November heavy boats can be 
plied whereas during the lean period light 
crafts of 30 tons drawing 3 to 4 feet of water 
can be plied, 16 miles from the sea is both 
tidal as well as navigable, and on all seasons 
of the year. At the relevant points, there- 
fore, this document clearly makes out that 
it is navigable throughout the year. Parti- 
cularly it mentions launches and heavy cargo 
boats in one season and light crafts of 30 
tons drawing 3 to 4 feet of water during the 
Jean season. What is therefore plain is that 
at the relevant points, the river is not only 
navigable but it is so throughout the. year. 
It is also plain that cargo boats throughout 
the year can be plied. 

32. We do not find any attempt made 
before the tribunal to pin-point the issue 
on the question whether firstly it is a require- 
ment of navigability that the navigation 
should be for commercial purposes. he 


Y. Sivarama Prasad v. State (Ekbote C. J.) 


A LR. 


stress was laid more on navigability through- 
out the year. Before us, however, both these 
points were sought to be made out. Whe- 
ther the navigability was used for commer- 
cial purposes or not was not specifically 
Taised before the tribunal and that is why 
we do not find any discussion on that point. 
It cannot be doubted that it is a pure ques- 
tion of fact and cannot be allowed for the 
first time to be raised in the Writ Petition. 
Even otherwise as pointed out Ex. B-12 
speaks of navigability for the purpose of 
commerce also. It is also in the evidence 
to which reference has been made by the 
tribunals that the navigability is used both 
for the purpose of ferrying as well as inspec- 
tion and for the purpose of commerce. We 
are therefore, satisfied that the tribunal was 
tight in reaching the conclusion that at the 
relevant point, the river Krishna was navig- 
able throughout the year and the navigability 
also included for purposes of commerce. 


33. We do not consider any portion 
of Newill’s report or the report of Walsh 
or the Imperial Gazetteer of India (Krishna 
District) in any manner helps in contradict- 
ing the conclusion reached by the tribunal. 
The acceptance of the report by the Govern- 
ment would not, in our opinion, mean that 
at the points in question the river is not 
navigable or that the Government admitted 
in any manner the specific claim of the peti- 
tioner now under consideration. Nor that 
the survey of 1816 nor the Newill’s report 
can be the basis of any claim. Likewise 
the point that the navigation should in fact 
exist does not appear to have been speci- 
fically raised before the Tribunal. In any 
case, there is nothing to show that although 
the river was navigable there was in fact 
no navigation at that point of time. 


34. Whether the evidence on record 
was sufficient or not is not the point with 
which we are concerned, nor have we juris- 
diction to reappreciate. the evidence. What 
all is required in a proceeding under Art. 226 
is to find out whether there was any material 
on the basis of which a reasonable man can 
come to the conclusion which it has reached. 
We are satisfied that there is enough satis- 
factory material for any reasonable man to 
reach that conclusion. 


35. Exhibits B-8 and B-10 referred 
to by the tribunal are also relevant in that 
behalf. In these circumstances, it cannot be 
said that there was no evidence whatsoever 
on the basis of which the tribunal could reach 
the conclusion to which it has reached. We 
do not therefore experience any difficulty in 
rejecting the first contention that the tri- 
bunal has erred in reaching the conclusion 
that the river at the relevant points was 
navigable and therefore the Government had 
become the owner. 


36. What follows from the abovesaid 


finding is that since the river-bed belonged 
to the Government and since it has not been 
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specifically granted, the petitioner cannot 
claim these lanka lands on the basis of ex- 
press or implied grants. It is difficult to 
agree in these circumstances with the con- 
tention that proprietary right was intended 
to be conveyed under the Sanad in respect of 
the bed of the river adjoining the villages 
granted to the petitioner. 


37. The contention then was that the 
petitioner has perfected his right by adverse 
possession on all these lanka lands against the 
Government. It is true that this contention 
was raised before the Tribunal and the tri- 
bunal has dealt with it at page 55 of its judg- 
ment. The tribunal reached the conclusion 
that the petitioner cannot be said to have 
completed (title) because there is no evidence 
to prove continuous adverse possession. The 
Janka lands were subjected to fluctuations by 
the course of the river. The identity of the 
particular plot of land was lost. Since there 
is no evidence in reference to each item of 
continuity of adverse possession in regard to 
specific lands submerged or re-formed, ad- 
verse possession cannot be said to have creat- 
ed a title in the petitioner. 


38. It is however seen from the 
grounds of attack that the petitioner has not 
claimed in the Writ Petitions that he has 
completed the title over these lands by re- 
maining in adverse possession for over 60 
years as against the Government. On the 
other hand, in para 8 of the Writ Petition 
No. 2748 of 1968 what is contained is that 
“the question of prescriptive title by adverse 
possession for over 60 vears does not arise 
in view of the fact that the Government it- 
self recognised the title of the landholder as 
is clear from the report and the plan of 
Mr. Newill.” 


39. The learned Advocate for the 
petitioner was not in a position to show us 
as to where this contention has been raised 
in the writ petition. We were therefore not 
inclined to permit the advocate to deal with 
this question. In deference, however to the 
argument advanced we will express: our 
opinion on that question also. 


40. In the absence of an express 
grant, evidence of acts of ownership by the 
claimant may be regarded as acts of posses- 
sion taken into account along with the other 
acts and circumstances in determining whe- 
ther the claimant and his predecessors-in-title 
to the abutting lands have been in prescrip- 
tive proprietary possession of the lanka lands, 
It is however necessary to put forward a 
very strong case of prescription to induce the 
Court to think that the title has thus been 
completed. It is not in doubt that at the 
relevant time it was 60 years’ adverse posses- 
sion that was required to finalise. such a title. 


ál. Now the law in regard to adverse 
possession of lands which are liable to be 
submerged is not in doubt. : A person who 
has a title to such land does not lose it by 
reason of the fact that it becomes submerg- 
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ed and thus becomes incapable of use and 
enjoyment. What must follow is that where 
land which was submerged is reformed and 
can be identified as part of the ownership, 
the owner would be entitled to it. 


42. In Felix Lopez v. Muddun Mohun 
Thakoor, (13 Moore’s Ind App 467 at pp. 472 
and 473) their Lordships of the Privy Coun- 
cil referred to certain passages from Hale’s 
Ture Maris, pages 15 and 17. It is unneces- 
sary to reproduce them here. It is however 
clear that in order to apply the doctrine of 
Lope’s case it is necessary that the person 
claiming the reformed land should have been 
before submersion entitled to it and the onus 
will be on him to show that he had a sub- 
sisting title to the property on the date of 
submersion. It is equally plain that where a 
person acquires a title by adverse possession 
to land reformed after submersion and there- 
after the land is again submerged and again 
reformed, the title to it will be that of the 
person who had acquired title by adverse pos- 
session and not of the original owner. What 
follows therefore. is that before a Jand is 
submerged, the title to it by adverse pos- 
session must have been completed. 


43. It cannot be in doubt that not 
only will the title continue in the owner dur- 
ing the period of submersion, but the posses- 
sion in law will be considered to be in the 
true owner during such period. ‘That would 
be so whether the true owner was or was 
not in possession before the date of sub- 
mergence, provided he had a subsisting title 
to the land on that date. If he was in pos- 
session on that date, his possession would not 
terminate by reason of submergence, but will 
be deemed to continue during the period of 
submersion. If however he was not in pos- 
session on that date but had a subsisting title 
to the land, the possession of any person 
who was occupying the land at that time 
wrongfully, would of course terminate and 
the true owner would be deemed to be con- 
structively in possession. The reason assign- 
ed for such a proposition always is that con- 
structive possession cannot impliedly vest in 
a wrong doer or a trespasser, nor will such 
possession enable a wrong doer to acquire 
a title by adverse possession as in order to 
acquire a title by adverse possession actual 
possession on the part of the wrong doer or 
trespasser is necessary during the whole 
period of 60 years. 

44, The principle that constructive 
possession is in the true owner during the 
period of submergence of the land is based 
really on the- fact that the land is incapable 
of actual enjoyment during the period of 
submergence and that the adverse possession 
of the wrong doer or the trespasser which 
ought to be- actual is thereby terminated, 


45. It is in the background of this 
position of law that one has to examine the 
present case. What was contended before 
us was that although the lands used to be 
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submerged as and when there was flood, the 
petitioner continued to be in possession after 
these lanka lands were again brought into 
existence by recession of the flood. What this 
argument necessarily implies is that the peti- 
tioner was not in continuous possession of 
every bit of lanka land for 60 years. When- 
ever these lanka lands used to be submerged, 
it was clear that the possession of the peti- 
tioner would be deemed to have been volun- 
tarily abandoned or relinquished. On all 
such occasions the possession automatically 
revests in the owner i.e., Government. No 
particular Act of the owner is necessary- to 
bring about ‘such revesting. Every sub- 
mergence of every bit of land would amount 
to abandonment or relinquishment and the 
limitation ceases to run against the- true. owner 
i.e., Government of the. bed of river out of 
which these lanka lands are formed. There 
is absolutely no evidence in reference to each 
item which would convincingly show that: in 
each item continuous and open possession 
of the petitioner was for over 60 years which 
alone would vest title in him for that land. 
When once it is conceded that these: lanka 
lands were liable to be submerged and were 
in fact submerged, unless clear-cut and satis- 
factory evidence is produced to show the. con- 
tinuous possession over an identified item 
for over 60 years the petitioner cannot be 
said to have perfected his title by adverse 
possession. 


46. By merely showing that in 1816 
there was first survey or that. in 1849 there 
has been another survey, or that in 1853 
Newill submitted his report wherein it was 
pointed out that the-lanka lands were part of 
the adjoining villages and belonged to the 
Zamindar, or even the fact that the Govern- 
ment accepted the report of Newill in 1854, 
or the fact that the Government carried on 
conservation of rivers according to the river 
conservancy, 1884 and handed over: the lanka 
lands back to the petitioner. it would not 
make out his case of adverse possession. 
The essential requirements of perfection of 
title by adverse possession, as- pointed out 
above will have to be clearly made out. 
The petitioner neither was in a position be- 
fore the tribunal to point that out nor was 
in a position before us even to point out 
that position in reference. to each and every 
item. Thus, apart from the identity of the 
land submerged and again reformed con- 
tinuity in possession for: over 60 years has 
not been established. Wherever the lanka 
lands were submerged the possession would 
be deemed to have again revested in the 
Crown because we have already held that 
the river-bed belonged to the Crown and 
before any such submergence: the petitioner 
had not perfected his title by adverse pos- 
session. We are therefore satisfied that the 
tribunal in conclusion was right in holding 
that the petitioner has failed to prove his title 
to any of these lanka lands by adverse pos- 

session. The next contention based almost 
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on the same material was that the Govern- 
ment was estopped from contending that the 
petitioner is not the owner of the lanka lands 
in dispute. The argument was that right 
from the day when the first survey was 
carried on in 1816 and although Newill in 
his report of 1853 had pointed out that the 
lanka lands were part of the petitioner’s 
estate, even then the Government did not 
do anything. In fact the Government hand- 
ed over the lands, which it had obtained for 
conservancy purposes back to the petitioner. 
It was on this basis contended that the Gov- 
ernment is. now estopped from disputing the 
title of the petitioner. In other words, it 
was contended that the Government by its 
conduct admitted the title of the petitioner 
and therefore is estopped from contending 
otherwise. 


47. In Maddannappa v. Chandramma, 
(AIR 1965 SC 1812) it was held that the law 
of estoppel by representation is confined to the 
provisions of Section 115 of the Evidence- Act 
and apart from the provisions of: this Sec- 
tion there is nothing like what is called 
“equitable. estoppel” evolved by the English 
Judges and the provisions of Section 115 are 
in a sense a rule of evidence and they are 
founded upon the well-known doctrine laid 
down in Pickard v. Sears, (1837) 6 Ad and 
El 469. Their Lordships further held: 


“The object of estoppel is to prevent 
fraud and secure justice between the parties 
by promotion of honesty and good faith. 
Therefore, where one person makes a mis- 
Tepresentation to the other about a fact he 
would not be shut out by the rule. of estop- 
pel, if that other. person knew the true state 
of facts and must consequently not have been 
misled by the misrepresentation. 


«  seeeeseeeaethe Person who sets up an estop- 
pel against the other must show that his 
position was altered by reason of the repre- 
sentation or conduct of the latter and unless 
he does that even the general principles of 
estoppel cannot be invoked by him.” 

What becomes thus plain is- that it is Sec- 
tion 115 of the- evidence act that one has to 
look to in order: to find out whether estop- 
pel operates against the Government in the 
circumstances of this case. According to 
that provision a person must have made. a 
declaration or committed an act or omitted 
to do certain thing. These things amount 
to representation. Thus, representation may 
be made by a declaration or by an act or 
even by omission. Such a representation 
must have intentionally caused another per- 
son to believe a thing to be: true. It is also 
evident that the person to whom such re- 
presentation was made: not only must have 
believed a thing to be true, but must have 
acted upon that belief. It is only when all 
these: things exist that the person making the 
representation shall not be allowed in any 
proceeding between himself and such person 
to deny the truth of such representation. 
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48, Let us see in the background of 
this provision of law what is the representa- 
tion which the Government has made to the 
petitioner, which he believed to be true and 
acted upon it which now operates as estoppel 
against the Government. 

49. If the assertion is that the Gov- 
ernment has been negligent in not setting up 
its claim, then it is obvious that mere negli- 
gence to take action against the petitioner 
would not make the principle of estoppel 
applicable. There must be something more 
than mere negligence which would amount 
to representation, within the meaning of the 
said section. If on the other hand some posi- 
tive acts are asserted against the Govern- 
‘ment which amount to representation, then 
they must be specifically pleaded and proved. 
No such thing is asserted except what has 
‘been stated above. We do not consider that 
those acts amount to representation to the 
petitioner by the Government. The conduct 
of the Government in not raising any objec- 
tion or accepting the report of Newill or even 
handing over the lands after conservancy 
operations to the petitioner cannot amount, in 


our opinion to representation to the petitioner, 


that the Government accepts him as the 
owner. 
50. The petitioner in any case knew 


the position of law in regard to river beds 
very well. He knew perfectly well that the 
river bed has not been granted to him ex- 
pressly by the Sanad. Nor has he reason 
to doubt that the river bed has not been 
impliedly granted to him. In these circum- 
stances merely because of the Newill’s report 
or of the handing over of the lands back to 
the petitioner after the conservancy opera- 
tions, it would not amount to representation 
and if it so amounts what is it all about? 


51. More important than that is that 
if by representation a belief was created in 
the mind of the petitioner that he is the 
‘owner of the lanka lands, then what are the 
acts or what is the conduct of the 
petitioner showing that he acted upon 
such belief and altered his position in refer- 
ence to these lands. Except some vague evi- 
dence of leasing out or carrying out some 
small insignificant operations in regard to cer- 
tain Janka lands, there is absolutely no evi- 
dence to show either that the petitioner put 
faith in what was represented to him 
by the Government or that he actual- 
dy acted upon it altering his position because 
of such acting. The principles of Sec. 115 
of the Evidence Act therefore, in our opinion, 
are not attracted. We are satisfied that there 
was no representation of any kind by the 
‘Government as could give rise to an estoppel. 

52. It was contended on behalf of the 
Government that the question of estoppel was 
not raised before the tribunal and that there- 
fore the petitioner could not have raised that 
point for the first time in the Writ Petitions. 


53. It was next contended that the 
petitioner’s advocate had written a letter to 
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the advocate of the Government asking him 
to produce certain documents but they were 
not produced, and as they are important 
documents, adverse inference ought to have 
been drawn by the tribunal against the Gov- 
ernment. This contention was rejected by 
the tribunal on the ground that it may be that 
some letters may have been sent by the peti- 
tioner to the Government pleader but there- 
after no steps were taken before the Assistant 
Settlement Officer at any stage to ask the 
Government to produce those documents. No 
application was filed nor even a reference was 
made to the letters written by the petitioner 
to the Government pleader. In these cir- 
cumstances the tribunal thought that no ad- 
verse, inference can be drawn against the 
Government on the ground that it failed to 
produce certain documents. 


54. It is true that in State of Punjab 
y. Modern Cultivators, (AIR 1965 SC 17), 
which was relied upon by the petitioner, it is 
held that in an action for negligence, the de- 
fendant deliberately failed to produce, in spite 
of an order of the Court, reports and docu- 
ments kept by the defendant in its canal 
office which would have thrown light on the 
question of negligence of the defendant. It 
was also held that in the circumstances an 
adverse inference that the defendant was 
negligent in the management of the canal 
arose from the non-production of the docu- 
ments. 


55. Our attention was drawn to Biltu 
Ram v. Rainandan Prasad, (C. A. No. 941 of 
1965 published at p. 205 = 1968 SC Notes 
290 where it is observed: 


“The decision in Bilas Kunwar v. Desraj 
Ranjit Singh, 42 Ind App 202 = (AIR 
1915 PC 96) does not support the proposition 
that unless he is called upon expressly io 
make an affidavit of documents and inspec- 
tion and production of document is demand- 
ed, the Court cannot raise an adverse infer- 
ence against a party withholding evidence in 
his possession. Such a rule is inconsistent 
with Section 114 (g) of the Act and also an 
impressive body of authority.” 


56. Even if it is assumed that even 
without being called upon to produce, it 
would have been better for the Government 
to produce those documents, we fail to see 
how that would have altered the situation 
in the present case. Exs. B-8, B-9, B-10 
and B-12 were the documents on which the 
tribunal relied on in order to arrive at the 
conclusion. The authenticity of these docu- 
ments was not in doubt. When those docu- 
ments are relied upon, we fail to see how the 
documents, which were asked to be produced 
even if an adverse inference in regard to them 
is drawn, will in any manner affect the con- 
clusion based upon the above said docu- 
ments. Our attention was drawn to some 
extracts in the depositions of P. W. 1 and 
R. W. 4 to point out the necessity of pro- 
duction of such documents. They relate to 
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the measurements taken in the previous years. 
In spite of their non-production we are satis- 
fied that the tribunal was right in placing 
Teliance upon the above said Exhibits and 
reaching the conclusion. It cannot in these 
circumstances be said that even if adverse 
inference had been drawn, the entire docu- 
mentary evidence referred to above or the 
oral evidence produced by the parties could 
have been rejected on that account. 


57. We however feel that it was also 
the duty of the petitioner to bring to the 
notice of the Assistant Settlement Officer the 
necessity of producing the documents. They 
were all Government documents and nothing 
prevented the petitioner from filing an appli- 
cation for their production. He did not do 
anything of that sort. It was open to the 
Government to choose as to what evidence 
it should produce and if the petitioner wanted 
certain documents in possession of the Gov- 
ernment to be produced, he should have taken 
some action in that behalf. We do not there- 
fore experience any difficulty in rejecting this 
contention. 


58. What follows from what we have 
so far decided is that the lands in question 
were not expressly granted by Sanad to the 
petitioner, nor they would be deemed to have 
been impliedly granted. We also hold that 
the river-bed because of the navigability of 
the river Krishna at the relevant points, 
vested in the Government. The petitioner 
has not acquired title by adverse possession 
nor the Government is estopped from setting 
up its own title or disputing the title of the 
petitioner. These findings in our opinion 
should be enough to dispose of the petitions. 


59. It was however contended that 
the test of private land as defined in Sec- 
tion 3 (10) of the Estates Land Act has not 
been properly applied to individual cases and 
therefore we should allow certain items on 
that basis. We do not however think that 
the tribunal has ‘misunderstood the position 
of law in that behalf. Whatever may be the 
position earlier, the Supreme Court has now 
clearly established what the test is in regard 
to private land. Vide Chidambaram v. 
Santanaramaswami, (AIR 1968 SC 1005 at 
p. 1011) it was observed by their Lordships: 


“Under Section 3 (10) of the Act, pri- 
vate land comprises of two categories, private 
lands technically so-called and lands deemed 
to be private lands. In regard to private 
lands technically so-called it must be the 
domain or home-farm-land of the landholder 
as understood. in law. The mere fact that 
particular lands are described in popular par- 
lance as pannai, Kumbattam, sir, khas, is 
not decisive of the question unless the lands 
so-called partake of the characteristics of 
domain or home-farm lands. In our opinion 
the correct test. to ascertain whether a land 
is domain or home-farm is that accented by 
the judicial committee in Yerlagadda Malikar- 
juna Prasad Nayudu v. Somayya, ILR 42 
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Mad 400 = (AIR 1918 PC 182) that is, 
whether it is land which a Zamindar has. 
cultivated himself and intends to retain as 
resumable for cultivation by himself even: 
if from time to time he demises for a season. 
The legislature did not use the words ‘domain: 
or home-farm land’ without attaching to- 
them a meaning, and it is reasonable to sup- 
pose that the Legislature would attach to 
these words the meaning which would be 
given to them in ordinary English. It seems- 
to us that the sub-clause (b) (i) of the defini- 
tion is intended to cover those lands which: 
come obviously within what would ordinarily 
be recognised as the domain or ‘home-farm’ 
that is to say, lands appurtenant to the land- 
holders residence and kept for his enjoy- 
ment and use. The home-farm is land which: 
the landlord cultivates himself, as distinct 
from land, which he lets out to tenants to be 
farmed. The first clause is, therefore, meant 
to include and signify those lands which are 
in the ordinary sense of the word home-farny 
lands. The other clauses of the definition 
appear to deal with those lands which would 
not necessarily be regarded as home-farm 
lands in the ordinary usage of the term; and 


“with reference to those lands there is a pro- 


viso that lands purchased at a sale for ar- 
tears of revenue shall not be regarded as 
private lands unless cultivated directly by the 
landlord for the required period. Jt séems 
to us that the definition read as a whole in- 
dicates clearly that the ordinary test for 
‘private land’ is the test of retention by the 
landholder for his personal use and cultiva- 
tion by him under his personal supervision. 
No doubt, such Jands may be let on short 
leases for the convenience of the landholder 
without losing their distinctive character; but 
it is not the intention or the Scheme of the 
Act to treat as private those lands with re- 
ference to which the only peculiarity is the 
fact that the landlord owns both the varams 
in the lands and has been letting them out 
on short term leases. There must, in our 
opinion, be something in the evidence either 
by way of proof of direct cultivation or by 
clear indication of an intent to regard these 
lands as retained for the personal use of the 
land-holder and his establishment in order to 
place those lands in the special category of 
private lands in which a tenant under the act 
cannot acquire occupancy rights.” 


Applying this principle to various items which 
were brought to our notice we are satisfied 
that the lands cannot be considered to be 
private lands of the petitioner. , In no case 
the petitioner asserts that he had personally 
cultivated the lands at any time. In no case 
again it has been successfully made out that 
the leases were given on short terms to 
various persons. In no case again any 
specific facts have been brought out which 
would indicate the intention of the petitioner 
to resume the lands for personal cultivation. 
There are no facts which would give a clean 
indication of an intent to regard all these 
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lands as having been retained for personal 
use of the landholder. .There is no proof 
whatsoever, which can be said to be satis- 
factory, to place all these or some of them 
in the special category of private lands in 
which the tenant under the act cannot ac- 
quire occupancy rights. Some act of clean- 
sing the lands or growing some grass can- 
not be said to be such acts as would indi- 
cate an intention to cultivate personally the 
lands sometime or the other. 


60. In fact, in regard to certain lands 
the tribunal has held that those lands were 
converted as ryoti lands. Reliance was 
mainly placed on Ex. D-1 to reach thé con- 
clusion that those lands were converted as 
ryoti lands. Ex. D-1 is a letter written by 
Huzur Head clerk of the petitioner on 25-10- 
1949 after the estate was taken over in Sep- 
tember, 1949. The letter reads as under:— 


“Subject. Lankas — Leases — Certain 
information — Called for — Enclosures. 


Reference: Your letter No. Re. A-13/49, 
D/- 20-10-1949. 

The complaint to the Government by 
some of the villagers of Potharlanka re- 
garding the Nanal lanka north of the village 
of Potharlanka is not at all true. The suit 
referred to in your above communication is 
O. S. 388/47 on the file of the District Mun- 
sif, Masulipatnam. ‘True copies of the plaint 
and the written statement filed by the Con- 
testing defendants are herewith enclosed as 
required by you in your above communica- 
tion. The said suit has been decreed and 
the Janka has been in our possession till now. 
The leasehold right of the cultivable por- 
tion of the lanka and the right to cut the 
nanal also may be leased out to the highest 
bidder for this fasli. 


The leases of Ravi Lanka, Isukalanka, 
Goguladibba, Venkayyadibba and Tumma- 
ladibba referred to in your above commu- 
nication have been granted by us for the 
purpose of cultivation. It might also be 
mentioned here in this connection that the 
said lankas have been delivered possession of 
to the respective ryots after taking premi- 
ums from them at varying rates. Hence 
the rent stipulated is Rs. 6 and Rs. 5 as 
shown in the Fysalayiti registers taken pos- 
session of by you along with the other re- 
cords handed over to you. 


Sitapeda and Ravi Lanka have been in 
our exclusive possession from time immemo- 
tial and portions thereof have been under 
our cultivation from a very long time. On 
the Notified date all the lands including lan- 
kas were handed over to the Government 
excepting those to which we were entitled 
to claim a patta under the provisions of Act 
XXVI of 1948. 


It has been customary to cut and gather 
the trees from these lankas for domestic con- 
sumption and for agricultural implements re- 
quired by us in the Fort. In accordance 
with this usual custom and practice some 
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trees were felled for the purpose of using. 
them as fuel in the fort in Ravi lanka. The 
wood was cut before the notified date and 
it could not be brought into the fort owing 
to the recent floods. As we are claiming a 
patta for Sitapeda and in pursuance of the 
above said custom our servants are felling: 
some trees which were on the margin and 
liable to be washed away for the purposes 
of domestic consumption as fuel in the fort. 


Sd/- T. V. Gopalarao, 
Huzur Headclerk for Zamindar.” 


61. Even a casual reading of this let- 
ter would indicate that the landholder grant- 
ed the leases without specifying any period 
to various persons by taking premium. We 
find considerable force in the contention of 
the Government Pleader that these leases 
were granted permanently on obtaining the 
premium for them. When the landholder 
himself has been treating these lands as lands 
granted to the ryots on long leases and on 
getting premium we fail to see how it can 
be contended that they were not converted 
as ryoti lands. 

62. Section 25 of the Estates Land 
Act relates to rent payable on admission to 
possession of ryoti lands after the com- 
mencement of the Act. Para 2 of that sec- 
tion which is relevant reads: 

“Nothing in this section precludes the 
landholder from receiving any premium 
when the ryot is admitted to possession; but 
a ryot so admitted shall under no circum- 
stances become liable to make any payment 
to the landholder after his admission by way 
of premium or, other consideration for such 
admission nor shall any holding of the ryot 
be subjected to any charge in respect of any 
es premium or consideration or part there- 
of. 

This section brings out in bold relief that 
the landholder can receive the premium and 
admit the ryot to possession. It also clearly 
brings out that the ryot thereafter shall be 
under no obligation to make any payment to 
the landholder by way of premium or other 
consideration for such admission. Nor any 
holding of the ryot shall be subjected to any 


charge in respect of any such premium or 
consideration. 


63. Section 6 
right in ryoti land. 


64, What is plain therefore is that 
while Section 6 of the Estates Land Act 
confers occupancy rights in ryoti lands, Sec- 
tion 25 confers immunity on the ryots in re- 
gard to rent or premium. Section 19 of the 
Act relates to the relations of the ryots and 
landholders with the tenants. According to 
that section except otherwise specially provid- 
ed in the Act, the relations between a land- 
holder and a tenant of his private land are 
not regulated by the provisions of the Act. 
In order to however attract the provisions 
of this Act it must first be established that 
the land is a private land and the tenant 
has been inducted by the landholder in such 


confers occupancy 
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land. Without satisfactorily proving that no 
case can be taken out of the purview of the 
act. 


65. Section 181 permits the landhol- 
der to convert his private land into ryoti 
land and confer occupancy right in the land 
so converted. It is only under Section 181 
that certain lands even if they are assumed 
to be private lands were converted by the 
landholder into ryoti lands by conferring oc- 
cupancy rights upon those tenants. Ex. D-1 
in our view, is a clear piece of admission in 
that behalf made by a representative of the 
petitioner. It was not doubted before us 
that the facts mentioned in the letter are 
true. 
son who made that admission was not au- 
thorised to so make on behalf of the peti- 
tioner. What was however, contended was 
that Ex. D-1 does not constitute conversion 
within the meaning of Section 181 of the 
Estates Land Act. We are afraid we cannot 
accept that contention. In our view the tri- 
bunal was right in holding on the basis of 
- Ex. D-1 that the tenants mentioned in the 
said letter have got occupancy rights relating 
to the lands given to them on long leases 
on the basis of premium. The circumstan- 
ces of the case clearly support that conclu- 
sion. 


66. Our attention was drawn to seve- 
ral decisions in which the test of private 
land was laid down. We have preferred how- 
ever to refer only to the Supreme Court 
decision, because we are clearly bound by 
it. Without meaning any disrespect to the 
learned advocates for the parties we do not 
propose to consider them, as nothing turns 
upon those decisions after the Supreme Court 
has given the decision. 


67. We should not omit to consider 
a small point argued before us. The conten- 
tion was that the direction given in regard 
to certain items for delimiting the area to 
an outside agency was not proper. After 
going through the relevant paragraphs what 
we feel is that the delimitation would be 
done only under the supervision of the As- 
sistant Settlement Officer. That is the way 
-to demarcate the lands for which patta was 
granted. There does not seem to be any 
other method. We do not therefore find 
any defect in such a direction because ulti- 
mately it is the tribunal which will have a 
control over it. 


68. For the reasons which we have 
given we do not find any merit in these 
petitions. We would therefore dismiss the 
writ petitions with costs. Advocate’s fee 
Rs. 100/- in each case. 


Petitions dismissed. 
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perpetual occupancy rights by merely conti- 
nuing as a tenant holding over for over 12 


years. If he wants to prescribe for higher 
tights, he must do so overtly and to the 
knowledge of the landlord. (Para 8) 
Cases Referred: Chronological Paras 


AIR 1949 Mad 721 = (1949) 2 Mad 

LJ 171 (FB), Sankaranarayana v. 

S. P. Temple 5 
AIR 1940 Mad 617 = 1940 Mad WN 

71, Subramania Gurukkal v. Srini- 

vasa Rao 4 


AIR 1936 PC 183 = ILR 59 Mad 
809, D. Ponnambala Desikar v. 
Periyanan Chetti 4 
AIR 1935 PC 44 = 62 Ind App 47, . 
Mahadeo Prasad v. Karia Bharti 4 
AIR 1933 PC 75 = 60 Ind App 124, 
Ram Charan Das v. Nawarangilal 4 


P. Babulu Reddy and P. Balakrishna 
Murthy,.for Appellants; I. Balaiah, for Res- 
pondent. 


JUDGMENT:— The defendant in O. S. 
No. 85 of 1967, on the file of the Court of 
the Subordinate Judge, Vijayawada is the 
appellant in this appeal. ‘The plaintiff-res- 
pondent is Sri Brahmachari Bavaji Math, 
Vijayawada represented by its Executive Offi- 
cer, appointed by the Commissioner for 
Hindu Religious and Charitable Endowments. 
The suit was laid for possession of land con- 
sisting of two items of the extent of 1260 
and 681 square yards, for damages for use 
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and occupation from 1-5-1964 till 30-5-1967 
and for future damages. The case of the 
plaintiff was that the land belonged to the 
Math which was under the management of 
an Executive Officer appointed by the Com- 
missioner for Endowments. The defendant 
firm was the lessee of the first item under a 
registered lease deed dated 24-5-1944 for a 
period of five years from 1-4-1944 to 30-6- 
1949. The rent stipulated was Rs. 55/- per 
month. The defendant also annexed the 
second item and for both the items the de- 
fendant was paying a consolidated rent of 
Rs. 73.50 per month. After the expiry of 
the original period of lease the defendant 
continued as a tenant holding over. As the 
rent originally stipulated was very low, in 
order to safeguard the interests of the Math, 
the plaintiff issued a notice on 29-4-1964 ter- 
minating the defendant’s tenancy and de- 
manded delivery of vacant possession. The 
defendant admitted the tenancy but refused 
to vacate the land. The plaintiff had, there- 
fore, to file the suit to recover possession. 
The plaintiff claimed damages at the rate of 
Rs. 300/- per month. 


2. The defendant filed a written state- 
ment contesting the suit. The right of the 
Executive Officer to maintain the suit was 
questioned. It was pleaded that the tenancy 
of the defendant was not terminable, that it 
was ‘a tenancy by prescription’, and that the 
defendant had a right to renew the lease at 
its option. There was no valid notice to quit 
as the lease was one for a manufacturing 
purpose and hence the tenancy could not be 
determined with fifteen days’ notice. The 
learned Subordinate Judge overruled the pleas 
of the. defendant and decreed the suit for 
ejectment. The learned Subordinate Judge 
also held that the defendant was liable for 
damages for use and occupation from 1-11- 
1966. The profits were directed to be deter- 
mined in a separate proceeding under O. XX, 
Rule 12, Civil Procedure Code. The defen- 
dant has appealed. 


3. Sri Babulu Reddy, learned Coun- 
sel for the appellant, contended that the 
Executive Officer was not competent to main- 
tain the suit as the scheme under which he 
was appointed. as Executive Officer by the 
Commissioner could not be considered to be 
in force any Jonger after the coming into 
force of Act 17 of 1966. In any case, the 
scheme was void as it offended Article 26 of 
the Constitution. He also contended that the 
defendant had acquired by prescription the 
right of permanent tenancy and no decree 
for eviction could, therefore, be passed 
against the defendant. Lastly he submitted 
-that there was no proper notice to quit. 


4, I will first consider the question 
whether the suit was maintainable at the 
instance of the Executive Officer. A scheme 
was settled for the administration of the 
Math by the Board of Commissioners for 
Hindu Religious and Charitable Endowments 
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on 15-7-1929 under the Madras Hindu Reli- 
gious and Charitable Endowments Act, 1926. 
The scheme was modified by the Board of 
Commissioners on 7-7-1944 as it was felt 
that the Math and its properties were being 
mismanaged. Under the modified scheme 
the administration of the Math and its en- 
dowments became vested in Mahant Nirbhan 
Gokuldas Bavaji and two non-hereditary 
trustees. The Board of Commissioners was 
given the power to appoint an Executive 
Officer to carry on the day to day adminis- 
tration of the institution. The Executive 
Officer was the person entitled to sue and 
be liable to be sued on behalf of the institu- 
tion. He was authorised to receive the in- 
come and incur expenditure on behalf of the 
Math. He was to be in possession of all 
the properties of the Math, to lease out 
the lands of the Math in open auction and 
to take registered lease deeds. Pursuant to 
the modified scheme . an Executive Officer 
was appointed to take charge of the Math 
and its properties. Sri Mahant Nirbhani 
Gokuldas Bavaji, Mathadhipathi of the 
Plaintiff-Math died some time in the year 
1947 and since then there has been no valid- 
ly appointed Mathadhipathi for the plaintiff- 
Math. Two persons put forward their rival 
claims to be Mahants of the Math but their 
claims were negatived by the learned Subor- 
dinate Judge of Vijayawada in suits institut- 
ed by them. The High Court confirmed the 
judgment of the learned Subordinate Judge 
negativing their claims. 


The position, therefore, is that at pre- 
sent the Math is without a Mathadhipathi and 
it has been so for the last several years. Its 
properties are in the possession of an Execu- 
tive Officer appointed by the Commissioner 
for Hindu Religious and Charitable Endow- 
ments under the modified scheme. Whether 
the modified scheme is valid or invalid, whe- 
ther the appointment of an Executive Officer 
is or is not permissible under Act 17 of 1966, 
the undisputable fact is that the Executive 
Officer alone is managing the properties of 
the Math and it is to him only that the 
defendant-firm itself had admittedly been 
paying rents all these years. As the person 
in management and possession of the Math 
and its properties, the Executive Officer has 
filed the present suit to recover the proper- 
ties belonging to the Math. What should be 
noticed at once is that the suit is laid by the 
Executive Officer not in his personal capa- 
city but on behalf of the Math. The Exe- 
cutive Officer has claimed the property to 
be the property of the Math which he is 
entitled to recover as the Manager in pos- 
session of the Math and its properties. No 
doubt he cannot be considered to be a de 
facto Mahant or even a chela. No doubt 
his right to manage the properties of the 
Math is derived from the scheme framed 
by the Commissioner for Hindu Religious 
and Charitable Endowments. But as a per- 
son in actual possession of the Math and its 
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properties he is competent to institute a suit 
to safeguard the properties of the Math and 
to recover possession of the properties of 


the Math, not for his own benefit but for the - 


benefit of the Math itself. 


The right of a de facto manager of a 
religious institution to recover the proper- 
ties of institution has long been recognised 
by the Courts in our country. In Mahant 
Ramcharan Das v. Nawarangilal, 60 Ind App 
124 = (AIR 1933 PC 75), the plaintiff claim- 
ing to be the Mahant of a Math instituted 
a suit to recover possession of the proper- 
ties belonging to the Math. Their Lordships 
of the Privy Council observed that they were 
not concerned with any auestion of title, 
because both the Courts below had found 
that the plaintiff was the person in actual 
possession of the Math and as such entitled 
tò maintain a suit to recover property not 
for his own benefit but for the benefit of 
the Math. In Mahadeo Prasad Singh v. 
Karia Bharti, 62 Ind App 47 = (AIR 1933 
PC 75) the principle that a person in actual 
possession of the Math could maintain the 
suit for its benefit was reiterated by their 
Lordships of the Privy Council notwithstand- 
ing the fact that the plaintiff had not been 
installed as the Mathadhipathi and was not 
a chela of the previous Mahant. True, in 
both the cases the respective plaintiffs claim- 
ed to be the Mahants of the Maths but that 
should not make any difference since their 
right to maintain the suit was upheld not 
because of their claims to Mahantship or 
because they were Mahants de facto but be- 
cause of their actual. possession of the Math 
and its properties. In a later case, D. Pon- 
nambala Desikar v. Periyanan Chetti, ILR 59 
Mad 809 = (AIR 1936 PC 183) their Lord- 
ships of the Privy Council preferred to use 
the expression ‘de facto Manager’ to describe 
the person’ who was functioning as the 
head of a Math without any legal title to 
the office. claim to such title having been 
negatived in an earlier proceeding. Such a 
description would fit the Executive Of- 
ficer in the instant case even if his appoint- 
ment was invalid either for the reason that 
the scheme was unconstitutional or for the 
reason that the appointment was  inconsis~- 
tent with the provisions of the new Act. The 
rationale of the rule permitting a ‘de facto 
manager’ in possession and management of 
a temple or math to institute a suit to reco- 
ver possession of the properties of the insti- 
tution was stated thus by Wadsworth, J., in 
Subramania Gurukkal v. Abhinava Poorna- 
pa Srinivasa Rao Saheb, AIR 1940 Mad 

“It is the duty of the Court to protect 
trust property from misappropriation and 
diversion from the objects to which it was 
«dedicated. When trust property is without 
a, legal guardian owing to any defects in the 
machinery for the appointment of a trustee 
or owing to the unwillingness of the legal 
trustee to act, it would be a monstrous thing 
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if any honest person recognised as being in 
charge of the institution and actively control- 
ling its affairs in the interests of the trust 
should not be entitled, in the absence of any 
one with a better title, to take those ac- 
tions which are necessary to safeguard the 
objects of the trust.” 


5. Wadsworth, J., was quoted with 
approval by tbe Full Bench of the Madras 
High Court in Sankaranarayana v. S. P. 
Temple, AIR 1949 Mad 721 (FB). The ob- 
servations of Wadsworth, J., appear to be 
tailor-made for the present case since ad- 
mittedly the Math is without a Mahant and 


_the Executive Officer is the person who is 


actively managing the Math and its proper- 
ties. It’ would be ‘monstrous’ if he were not 
allowed to bring the present action to safe- 
guard the interests of the Math. 


6. I am, therefore, of the view that 
irrespective of the validity of his appoint- 
ment as Executive Officer of the Math, the 
suit was maintainable at the instance of the 
Executive Officer. In this view it is un- 
necessary to go into the questions so elabo- 
rately argued by the learned Counsel for the 
appellant that the scheme providing for the 
appointment of an Executive Officer was un- 
constitutional as also inconsistent with the 
provisions of the new Act (Act XVII of 
1966). I would however like to say that 
while a scheme which drastically curtails the 
powers of a Mahant in regard to the ad- 
ministration of the affairs of a Math may 
perhaps be declared unconstitutional at the 
instance of the Mahant or a Chela or even 
a person belonging to the religious denomi- 
nation concerned, I do not think it is open 
to a person like the defendant to raise the 
question. I would also like to say that I 
am not prepared to hold that a scheme set- 
tled under Act IT of 1927 and deemed to be 
settled under Act XIX of 1951 will cease to 
have any force on the pissing of Act XVII 
of 1966 for the reason that the latter Act 
does not comtemplate either the settlement 
of a scheme for any religious endowment or, 
in any case, the appointment of an Execu- 
tive Officer for a Math. Section 8 of the 
General Clauses Act provides that the repeal 
of an enactment shall not affect anything 
done before the commencement of the Act. 
It is, of course, subject to Section 4 of the 
General Clauses Act which savs that Chap- 
ter II (which includes Section 8) shall apply 
to all Acts made after the commencement 
of the Act unless a contrary intention ap- 
pears in such Acts. Far from any contrary 
intention appearing in Act XVII of 1966, 
Section 109 (3) expressly saves and provides 
for the applicability of Section 8 of the 
General Clauses Act. Now the scheme in 
the instant case was settled under Act II of 
1927. After the passing of Act XIX of 
1951, the scheme was deemed to be a scheme 
settled under that Act by virtue of S. 103 (a). 
It was as if the scheme was settled under 
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Act XIX of 1951. Section 8 of the Gene- 
wal Clauses Act, therefore, saves the scheme. 
Sri Babulu Reddy contended that Section 8 
-did not have the effect of saving ‘anything 
done’ if such thing projected into the future. 
There is no substance in this submission. A 
reading of Section 8 clearly shows that 
most of the things which are saved by Sec- 
tion 8 do project into the future. It is 
enough to glance at Clauses (d) and (f) to 
come to the conclusion that Section 8 is not 
restricted in its applicability to past actions 
which do not project into future. I am 
therefore of the view that the appointment 
of an Executive Officer under a scheme set- 
tled prior to the coming into force of (sic) 
aa XVII of 1966 is not prescribed by Act 
Il. 7 


7. Another argument advanced by 
‘the learned Counsel against the maintainabi- 
lity of the suit by the Executive Officer was 
that the latter had been appointed as a Re- 
-ceiver of the properties of the Math in O. S. 
‘No. 21 of 1949 by the Sub-Court, Vijaya- 
‘wada and the suit was not maintainable as 
the permission of the Court had not been 
obtained by the Receiver. O. S. No. 21 of 
1949 was one of the suits filed by a claim- 
ant to the office of Mahant of the Math. 
‘The Executive Officer was no doubt appoint- 
ed as a Receiver on 29-8-1952 but the suit 
‘itself was dismissed on 8-2-1956 and the ap- 
peal also was dismissed on 19-12-1963. The 
Executive Officer has not been formally dis- 
charged from receivership but he does not 
now claim the right to manage the Math 
and its properties because the Court appoint- 
‘ed him as a receiver but because he is an 
Executive Officer appointed by the Commis- 
‘sioner to function under a scheme. The Exe- 
cutive Officer possesses a dual capacity. He 
as a receiver appointed by the Court and he 
is also a ‘Manager’ appointed under the 
scheme. It is in the latter capacity that he 
‘has filed the suit. There cannot be any bar 
to his filing the suit in such a capacity. Take 
the analogy of a party to an action being 
appointed as a Receiver. When the litiga- 
‘tion ends in favour of the Party Receiver, 
<an it be said that he is precluded from 
suing to recover possession of some of the 
‘suit properties even after the disposal of the 
suit in his favour, merely because the ac- 
counts filed by him as receiver have not 
‘been passed by Court and there is no formal 
order of the discharge. There can be little 
‘doubt that he need not await the formal 
order discharging him from receivership. The 
situation is analogous here and I hold that 
the Executive Officer was competent to bring 
ae suit though not discharged from receiver- 
ship. : 


8. The next submission of the learn- 
ed counsel was that the defendant had pre- 
scribed a right to a permanent tenancy. His 
argument ran thus: The last of the registered 
deeds of lease (of the year 1944) as well as 
every one of the prior deeds of lease from 
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1913 onwards contained a clause which gave 
an option to the lessee to renew the lease. 
The last of the leases expired in 1949 but 
the defendant was allowed to continue as a 
tenant holding over for more than 12 years. 
Therefore the defendant acquired perpetual 
tenancy right. I am afraid not. The last of 
the leases like all the earlier leases contained 
a clause which gave the lessee an option to 
renew the lease. If the lessee, without ob- 
taining a renewal, continued in possession 
as a tenant holding over, I do not see how 
he can acquire perpetual occupancy rights 
by merely continuing as a tenant holding 
over for over 12 years. A tenant holding 
over continues on the same ‘terms. If he 
wants to prescribe for higher rights he must 
do so overtly and to the knowledge of the 
lessor. At no time before the filing of this 
suit did the defendant claim permanent te- 
nancy rights and he has therefore no better 
rights than a tenant holding over. 


9. The .last and. the feeblest of the 
submissions of Sri Babulu Reddy was that 
there was no proper notice to auit under 
Section 106 of the Transfer of Property Act. 
He urged that the lease was for a manufac- 
turing purpose and hence six months’ and 
not fifteen days’ notice was necessary. But 
Section 106 merely deems a tenancy for an 
agricultural or manufacturing purpose to be 
an yearly tenancy in the absence of a con- 
tract to the contrary. But where the stipu- 
lation, as in the present case, is that the rent 
should be paid monthly, the tenancy can 
only be considered to be a month to month 
tenancy. Rent under the fease deed of 1944 
was payable monthly and that was how rent 
was payable and was being paid after the 
expiry of the period of lease. There is there- 
fore no substance in this submission. 

10. In the result, the appeal is dis- 
missed with costs. 

Appeal dismissed. 
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The expression ‘appeal’ used in Order 44, 
Civil P. C. includes all appeals including 
Letters Patent Appeal. There is no provi- 
sion or rule made by the High Court cont- 
rary to Order 44, Rule 51 (2) of the Appel- 
late Side Rules is also not inconsistent with 
Order 44, or Order 41, Rule 1, AIR 1965 All 
79 Partly Dissented from; AIR 1928 Mad 385 
and AIR 1917 Mad 670, Rel. on. 

(Paras 3, 4, 8, 9) 


Cases Referred: Chronological Paras 
AIR 1965 All 79°= 1964 All LJ 283, 
Chaboo Devi v. Ram Sarup 5, 8 
AIR 1928 Mad 385 = 54 Mad LJ 
263, Yelumalai v. Kuppammal 6 


AIR 1917 Mad 670 = ILR 40 Mad 
651, Venkatasubbarayudu v. Sri Rajah 
Krishna Yachendrulu 7 


N. V. Ranganadham, for Petitioners; K. 
Surya Rao, for Respondent. 


ALLADI KUPPUSWAMI, J.:— This 
{s an application for leave to prefer an ap- 
peal in forma pauperis against the judgment 
of Krishna Rao, J., in A. S. No. 340 of 
1967. It is stated that the appellants have 
no means to pay the court-fee. The appel- 
fants were the plaintiffs in the Trial Court 
and they were permitted to sue in forma 
pauperis. 

2. A preliminary objection is raised 
that there is no provision of law enabling 
this Court to permit a person to prefer a 
Letters Patent Appeal in forma pauperis. It 
ís argued that the provisions of Order 44, 
Civil Procedure Code have no application 
to a Letters Patent Appeal. - 


3. Order 44 provides that any person 
entitled to prefer an appeal, who is unable 
to pay the fee required for the Memorandum 
of Appeal, may present an application ac- 
companied by a memorandum of appeal, and 
may be allowed to appeal as a pauper. It 
is argued that the expression ‘appeal’ used in 
this Order refers only to appeals provided 
by and preferred under the provisions 
of the Civil Procedure Code and as a Letters 
Patent Appeal is one preferred under Cl. 15 
of the Letters Patent and not under the Civil 
Procedure Code, Order 44 has no application 
to such an appeal. We are unable to agree 
with this contention. The expression ‘ap- 
peal’ used in this Order is comprehensive 
enough and includes all appeals, including a 
Letters Patent Appeal. The Code of Civil 
Procedure is an Act to consolidate and 
amend the laws relating to the procedure of 
the Courts of Civil Judicature. The provisions. 
of the Code apply to the High Court also. 
Section 117 .of the Code expressly provides 
that the provisions of the Code shall apply 
to High Courts, not being the Court of a 
Judicial Commissioner, save as provided in 
part IX or Part X of the Civil Procedure 
Code. Section 120 which occurs in part IX 
provides that Sections 16, 17 and 20 will 
not apply to the High Court in the exercise 
of its original jurisdiction. Section 122 
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provides, that High Courts may make rules 
regulating their own procedure and may by 
such rules annul, alter or add to all or any 
of the rules in the First Schedule. Subject 
to the argument based on Rule 51 (2) of 
the Appellate Side Rules which will be con- 
sidered later it is admitted that the High 
Court has not passed any rules which have 
the effect of annulling, altering or adding to 
Order 44 which deals with pauper appeals. 
Rule 129 provides that notwithstanding any- 
thing in the Code the High Court may make 
such rules not inconsistent with the Letters 
Patent or orders or other law establishing 
it to regulate its own procedure in the exer- 
cise of its original civil jurisdiction as it 
thinks fit. Thus, it is clear from a combin-; 
ed reading of all these provisions that O. 44| 
would apply to appeals in the High Court 
though preferred under the Letters Patent, 
as there is no provision or rule made by the 
High Court contrary to Order 44, Civil? 
Procedure Code. 

4. The learned counsel for the res- 
pondent drew our attention to Order 41-B 
which provides that Order 41-A shall apply 
to appeals under Clause 15 of the Letters 
Patent. Order 41-A which deals with appeals 
to the High Court from original decrees of 
subordinate courts provides that the rules. 
contained in Order 41 shall apply to ap- 
peals in the High Court with the modifica- 
tions contained in that order. From this, 
it is argued that it is only the provisions of 
Order 41, as modified under Order 41-A that 


are made applicable to appeals under Cl. 15 ` 


of the Letters Patent, and no other order, 
including Order 44 applies to such appeals. 
This argument proceeds upon a mis-concep- 
tion as to the scope of Order 41-B and the 
reason for including Order 41-B in the Code. 
As stated earlier, Order 41-A deals with 
appeals to the High Court from original de- 
crees of subordinate Courts. Hence it was 
necessary to provide specifically that the 
provisions of that order will apply to appeals 
under Clause 15 of the Letters Patent which 
are against the judgments of the High Court 
and not of Subordinate Courts. Order 44 
however, is of a general nature and applies 
to all appeals. Hence, it is not necessary to 
make a specific provision making it appli- 
cable to appeals under Clause 15 of the 
Letters Patent. Hence from the mere fact} 
that Order 41-B refers only to Order 41-A 
it cannot be argued that the provisions of 
Order 44 have no application to appeals! 
under the Letters Patent. 


5. Reference may be made to a de- 
cision in Smt. Chaboo Devi v. Ram Sarup, 
AIR 1965 All 79, where it was held that 
having regard to Sections 117 and 122, 
Civil Procedure Code. Order 44 will apply 
to a special appeal (equivalent to a Letters 
Patent Appeal) against a Judgment of the 
High Court in a first appeal, unless there is 
anything in the rules contained in the sche- 
dule to the Code or any other rules made 
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by the High Court annulling or altering it 
so as to make it not applicable. 


6. Two other decisions also may be 
usefully referred to in this connection, though 
they do not deal with the identical question 
before us. In Velumalai v. Kuppammal, 
AIR 1928 Mad 385, it was held that the 
Civil Procedure Code is generally applicable 
to the High Court in the exercise of its or- 
dinary original Civil Jurisdiction except 
where it is specifically excluded, or unless 
the High Court itself has made rules super- 
seding any particular provisions of the Code. 
Sections 117, 121 and 129 of the Code were 
relied on in this connection. It was observed 
that though there were some rules dealing 
with pauper suits on the original side, there 
was nothing inconsistent in these rules with 
Order 33, Rules 10 and 11 Civil Procedure 
Code and hence those rules were applicable 
to the original side also. In particular, re- 
ference was made to Order 49 (3) which 
provided that certain rules specified therein 
shall not apply to the High Court in the 
exercise of its ordinary original jurisdiction 
and Order 33 is not one of them. 2 


7. In Venkatasubbarayudu v. Sri 
Rajah Krishna Yachendrulu Varu Bahadur, 
ILR 40 Mad 651 = (AIR 1917 Mad 670) 
a question arose whether it is competent to 
the High Court to review judgments in 
appeal preferred under Clause 15 of the 
Letters Patent. One of the arguments ad- 
vanced was that Section 114 of the Civil 
Procedure Code dealing with review cannot 
apply as it provides only for the review of 
decrees or orders passed under the Code of 
Civil Procedure. Their Lordships observed 
that they were not impressed by this argu- 
ment, as “in the first place decrees are pass- 
ed in appeals heard under the Letters Patent 
only under the Code of Civil Procedure. In 
the second place, Section 114 (b) does not 
require that orders and decrees should have 
been passed under the Code.” ‘This reason- 
ing would equally apply to Order 44. An 
appeal, though preferred under Clause 15 
of the Letters Patent, would still be an 
appeal governed by the Code of Civil Pro- 
cedure when there are no provisions in the 
Letters Patent inconsistent with the Civil Pro- 
cedure Code in regard to such appeals. Fur- 
ther O. 44 does not require that the appeal 
should have been entertained under the 
Code, in the same manner as Section 114 
(b) does not require that orders and decrees 
which may be reviewed should have been 
passed under the Code. 


8. It was argued that Rule 51 (2) of 
the Appellate Side Rules is a provision in- 
consistent with Order 44, Civil Proce- 
dure Code. Rule 51 deals with appeals to 
the High Court under Clause 15 of the 
Letters Patent. Rule 51 (2) provides that in 
appeals not provided for by Section 4 of the 
Court-fees Act, 1870, the fee shall be levied 
at the same rates in the same manner as in 
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appeals falling under the said section, pro- 
vided that the fee shall not be less than 
Rs. 10/-. It was therefore, contended that 
Court-fee has to be paid for appeals under 
the Letters Patent. This argument, in our 
view has no substance. All that the rule 
says is that Court-fee has to be paid in ac~ 
cordance with the Court-fees Act in respect 
of Letters Patent Appeals also. This does, 
not deal with the case of a pauper being 
permitted to prefer an appeal without pay- 
ment of the Court-fee. That is dealt with 
by Order 44, Civil Procedure Code. 
Rule 51 (2) cannot be read to mean that ir 
no event can an appellant be permitted to 
prefer an appeal without the payment of the. 
court-fee. In this connection, the learned 
counsel for the respondent relied upon the 
decision in Smt. Chaboo Devi v. Ram Sarup, 
AIR 1965 All 79, which has already beem 
referred to. In that case though it was held 
that Order 44 would apply to a Special 
Appeal, the learned Judges proceeded to hold 
that that provision cannot be applied to a 
Special Appeal in view of Rule 10 (2) in 
Chapter 9 of the rules of the Court which 
provided that in a special appeal from the 
judgment of one Judge passed in the exer- 
cise of appellate jurisdiction the memoran- 
dum of appeal, duly stamped shall be pre- 
sented within sixty days from the date of 
judgment. It was held that this provision 
is a positive and emphatic statement requir- 
ing every special appeal to be stamped, and 
there is a clear conflict between this provi- 
sion and that contained in Order 41, R. 1. 


‘With respect, we are unable to share this 


view. There is no inconsistency between} 
the two provisions one providing for a 
memorandum of appeal being stamped and 
another stating that in the case of a person 
who is unable to pay the court-fee, he may! 
obtain permission of the court to sue as a 
pauper, that is, without affixing the requisite 
stamp. The learned Counsel for the respon- 
dent is right in stating that Rule 51 (2) is 
similar to Rule 10 (2) of the Rules of the 
Allahabad High Court, but as we have stat-|' 
ed already we do not agree with the Allaha- 
bad High Court as far as the second part 
of its judgment is concerned. 


9. For the reasons stated above we 
overrule the preliminary objection that there 
is no provision enabling this Court to per- 
mit the appellant to prefer a Letters Patent}, 
Appeal in forma pauperis. 


16. As the appellants are paupers 
and as we are satisfied on a perusal of the 
application and the judgment under appeal 
that it is a proper case for permitting the 
appellants to prefer an appeal in forma pau- 
peris the application is allowed. 


11. No costs. 
Petition allowed. 
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Mir Sardar Ali Khan and others, Peti- 
tioners v. Special Deputy Collector Land Ac- 
quisition (Industries) Hyderabad and others, 
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Index Note: — (A) Civil P. C., O. 1, 
R. 10 (2) — Power to add parties — Can 
be exercised only when proceedings are pend- 
ing. 


8288 and 8289 


Brief Note: —- (A) The use of the 
words “at any stage of the proceedings” in 
sub-rule (2) of Rule 10 in Order 1 shows 
. that the power can be exercised only when 
the proceedings are alive and still pending. 
Hence, once the adjudication itself of all 
the disputes in the case’is over, this provi- 
sion cannot be made use of by any party. 
(1883) ILR 6 Mad 227, Rel. on. (Para 5) 
Cases Referred: Chronological Paras 
AIR 1962 SC 361 = (1962) 2 SCR 

762, Ramlal v. Rewa Coalfields Ltd. 3 
AIR 1914 PC 129 = 41 Ind App 

251, Raghunath Das v. Sundar Das 

Khetri 6 
(1883) ILR 6 Mad 227, Lingammal v. 

China Venkatammal 


C. Sitaramayya, for Petitioners in both 
the Petitions; Principal Govt. Pleader (for 
No. 1), A. Satyanarayana, D. Venkateswara 
Rao (for No. 2), Upendralal Waghray (for 
Nos. 58 and 59) and A. Raghuvir (for Nos. 
3, 6, 9 to 11, 17 to 21, 23, 29 to 31, 33 to 
42, 45 to 47, 49 to 57 ‘and 61), for Respon- 
dents in both the petitions. 


KONDAIAH, J:— Two applications, 
viz, C. M. P. No. 8289/72 praying to con- 
done the delay of 104 days in filing the ap- 
plication to set aside the judgment and dec- 
ree in C. C. C. A: No. 156/68 dated 19-4- 
1972 and C. M. P. No. 8288/72 praying to 
add the petitioners therein as party respon- 
«dents in C. C. C. A. No. 156/68 are preferred 
under Section 151, Civil Procedure Code and 
Order 1, Rule 10 read with Section 151, 
‘Civil Procedure Code respectively. The main 
application, i.e., C. M. P. No. 8288/72 would 
arise for decision only if the delay of 104 
-days in filing the. set aside application is con- 
<doned. We shall, therefore, first advert to 
the question whether sufficient cause within 
the meaning of Section 5 of the Limitation 
Act has been shown by the petitioner for 
condonation of the delay. 


2. The appeal preferred by the Spe- 
cial Deputy Collector, Land Acquisition, In- 
<dlustries, Hyderabad, questioning the enhance- 
ment of the market value of the acquired 
property from Rs. 944/- to Rs. 1,500/- per 
‘acre, was dismissed by us on 19-4-1972. 
‘That appeal arose out of the judgment of 
‘the Lower Court in O. P. No. 362/65. The 
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petitioners were admittedly not parties to 
the appeal as well as to the O. P. No. 362/65. 
The contention of Mr. C. Seetharamayya, 
counsel for the petitioners, is that his clients 
were parties 
Special Deputy Collector before whom they 
claimed to be the owners of 341 acres of 
land now acquired, but the Special Deputy 
Collector did not accept their claim and the 
subject-matter of the award was referred to 
Civil Court in four O. Ps. viz, O. P. Nos. 
240, 248, 362 and 234 of 1965. The peti- 
tioners herein were parties to the O. P. Nos. 
240 and 248/65. As they were not made 
parties to O. P. No. 362/65 and another, 
they were not aware of the proceedings in 
the lower Court as well as in this Court. 
They came to know only recently about the 
dismissal of the appeal and have filed this 
application. 


3: It is well settled that the party 
who seeks to have the delay in filing an 
appeal or application beyond the period of 
limitation has to satisfactorily explain every 
day’s delay. See Ramlal v. Rewa Coalfields 
Ltd., AIR 1962 SC 361. The affidavit filed 
by the petitioners in support of their claim 
for condonation of the delay does not dis- 
close any valid or justifiable grounds. The 
only ground stated by the counsel is the 
award being split up into four O. Ps. 
According to the petitioners, they claimed to 
be owners of 341 acres now acquired and 
in respect of which a compensation of near- 
ly 6 lakhs rupees has been awarded. The 
conduct of the petitioners in sleeping over 
for a period of 7 years is really unexplain- 
able. A party who is interested in his pro- 
perty or his rights has to be diligent and 
careful in protecting and safeguarding the 
same by taking appropriate proceedings as 
and when required. If the petitioners were 
teally interested in getting themselves added 
as patties to C. C. C. No. 156/68 or 
O. P. No. 362/65, they should have taken 
prompt steps. On the facts and in the cir- 
cumstances, we have no hesitation to hold 
that they were negligent in not taking dili- 
gent and proper steps in the matter. Mr. 
Seetharamayya admits that this is an excep- 
tional case and normally no Court will con- 
done the delay in the circumstances of this 
case. We do not feel that the petitioners 
are entitled to have the inordinate delay of 
104 days condoned in this application. We 
may add that the real delay in this case is 
not 104 days but seven years as the griev- 
ances of the petitioners is not in respect of 
our decision in C. C. C. A. No. 156/68 but 
against the splitting up of the award passed 
by the Special Deputy Collector in the year 


1965 and referring the same to the Civil 
Court in 4 O. Ps. We are unable to accede 
to the submission of Mr. Seetharamayya, 


which has been very vehemently made, that 
his clients did not know about the filing of 
O. P. No. 362/65 and its disposal and also 
the preferring of appeal by the Special De- 
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puty Collector, which was dismissed by us 
on 19-4-1972, till recently. It is stated in 
paragraph 7 of the affidavit filed in C. M. P. 
No. 8288/72 that the petitioners and eight 
others are parties in respect of title and 
enhancement in O. P. Nos. 240 and 248/1965. 
‘The petitioners as well as their counsel must 
be fully aware of the scope and application 
of O. P. Nos. 240 and 248/65 to which they 
are admittedly parties. If those O. Ps. are 
not comprehensive enough, the petitioners 
and their counsel could have easily known 
the present controversy in respect of which 
they feel so much aggrieved. The peti- 
tioners alleged that their counsel never in- 
formed the stage of the O. Ps. in the Civil 
Court till notices were served on them in 
©. S. No. 97/71 filed by one Smt. Khulsu- 
munnisa Begum claiming her share in the 
Matruka property of late Shamohamud 


Doula. In paragraph 7, it is further stated 
‘that:— 


“In the said suit a reference was made 
to the above O. Ps. and as we instructed 
our lawyer to look ` into the matter we 
thought the matter would be looked into and 
«care would be taken. In 1972 January we 
suspected something in the proceedings pend- 
ing in the Civil Court in respect of O. Ps. 
240 and 248 of 1965 and we requested 
‘another advocate to peruse the said files and 
to our surprise we found that we were set 
‘ex parte and the amount that was awarded 
would have been given to some others had 
we not taken immediate steps. We engaged 
‘another lawyer and reauested the Hon’ble 
‘Court to give us permission so that matter 
‘could be contested.” 


4, Mr. Seetharamayya states that the 
mentioning of O. P. Nos. 240 and 248/65 is 
a mistake for O. P. Nos. 362 and 234 of 
1965. There appears to be considerable 
force in that submission as otherwise that 
sentence does not . make any sense. Mr. 
Seetharamayya has realised that mistake only 
now and has brought it to our notice. As 
pointed out earlier, the petitioners, if they 
were diligent and had taken sufficient care 
and interest to protect their interests, would 
have certainly discovered their mistake, if 
any, even in the year 1965 and taken appro- 
priate steps to safeguard their interests. If 
their counsel did not intimate the stage of 
the O. Ps. and if they suspected sometbing 
in the proceedings, obviously ‘referring to the 
counsel, nothing prevented them from taking 
appropriate steps in that regard. The con- 
duct of the petitioners in sleeping over for 
a period of seven years would clearly show 
that they are not only not diligent and care- 
ful but negligent and that they never bother- 
ed to know what- happened to their cases. 
The petitioners do not deserve any sympathy 
as no ordinary prudent and reasonable man 
would have conducted himself in such a 
manner and alleged against their own coun- 
sel that he did not inform them. It is the 
duty of the party who has engaged a coun- 
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sel to go to the counsel and even to the 
Court and find out at what stage his case 
is and he cannot blame the counsel without 
any proper justification, for any adverse re- 
sult in the case. In the circumstances, we 
are satisfied that there is absolutely no justi- 
fication for the petitioners to approach this 
Court at this stage with a request to con- 
done the delay in filing the application to 
set aside the judgment and decree passed by 
us on 19-4-1972 in the appeal. C. M. P. 
No. 8289/72 is, therefore, dismissed with 
costs, i 


5. In view of the dismissal of the 
application C. M. P. No. 8289/72, C. M. P. 
No. 8288/72 also has to be dismissed. That 
apart, we may add that even on merits, as- 
suming that the delay is condoned, there is 
no valid or justifiable ground to add the peti- 
tioners herein as party respondents to C. C. 
C. A. No. 156/68 disposed of by us on 19-4- 
1972. The application is filed under O. 1, 
Rule 10 read with Section 151, Civil Proce- 
dure Code. The scope and application of 
Order 1, Rule 10, Civil Procedure Code is 
very well settled. The very intendment and 
purpose of Order 1, Rule 10 (2), Civil Pro- 
cedure Code is to add parties, necessary op 
proper, to enable the Court to effectually 
and completely adjudicate all the questions 
that are involved in a case. The use ofj 
the words “at any stage of the proceedings” 
in sub-rule (2) of Rule 10 in Order 1 mani- 
fests that the power vested in the Court 
under that provision can be exercised only 
when the proceedings before it are alive and 
still pending. In other words, the applica- 
tion of Order 1, Rule 10 (2) should be con- 
fined .only to cases where any proceedings 
are pending before the Court. The very 
purpose and object of this provision being 
to make any party. a' defendant or respon- 
dent, or plaintiff or appellant in a proceed- 
ing, in order to enable the Court to make 
an effective and complete adjudication of the 
questions involved in the case, when once 
the adjudication itself of all the disputes in 
the case is over, this provision cannot be 
made use of by any party. This view of ours 
gains support from a. decision of the Madras 
High Court in Lingammal v. China Venka- 
tammal, (1883) ILR 6 Mad 227 at page 228 
relied upon by the petitioner’s counsel in 
support of his plea. Therein, the junior 
widow of a Hindu was added as a party 
in execution of a decree obtained by the se- 
nior widow against a third party debtor of 
her husband. Turner, C. J., speaking for 
the Court, observed thus even at the out- 
set:— 


“It is unusual and inconvenient to allow 
a person, who might have applied before 
decree, to be joined as co-plaintiff after dec- 
ree, even if it be lawful to do so, where no 
interest has devolved and no interest has 
been created since the institution of proceed- 


ings. o 
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The only section of the Code on which 
the learned counsel for the respondent can 
rely is the 32nd, which points to the joinder 
of parties whose presence may be necessary 
for the adjudication of questions raised in 
the suit. Here the period of adjudication has 
passed, Nevertheless, we are not prepared 
to say that the Subordinate Judge had not 
a discretionary power under Section 32 at 
any stage of the suit, and, although the 
widows are still engaged in litigation, prima 
facie they have an equal right to collect the 
debts.” 

6. Therein, the junior widow, who 
was a party, was equally entitled along with 
the senior widow to have the fruits of the 
decree obtained against the judgment-debtor 
of their husband. Further, the E. P. was 
pending before the Court which added the 
junior widow as party to the proceedings. 
The other decision relied upon by Mr. 
Seetharamayya is that of the Judicial Com- 
mittee in Raghunath Das v. Sunder Das 
Khetri, AIR 1914 PC 129 at p. 131. The point 
im controversy was not decided by the Privy 
Council in that case, but it was only observ- 
ed thus:— 

“It was suggested in argument that he 
might have been made a party to the pro- 
ceedings either under Section 32 or under 
Section 372 of the Code (Civil Procedure 
Code, 1882) but even if these sections are 
applicable after final decree as to which 
there is considerable doubt...... no proceed- 
ings seem to have been taken thereunder.” 

7. The above observations of the 
Judicial Committee are, on the other hand, 
against the view canvassed by the petitioners 
herein. In the case on hand, the appeal was 
already disposed of by us on 19-4-1972. Ad- 
mittedly there is no proceeding now pend- 
ing before us. It is only in cases or proceed- 
ings before us that the question of adding 
any party would arise, apart from the desi- 
rability or propriety of doing the same. In 
this case, we must hold that the provisions 
ef Order 1, Rule 10 (2), Civil Procedure 
Code do not come to the aid of the peti- 
tioners to maintain this application in view 
of the admitted fact that no appeal or pro- 
ceedings is pending now before us. This ap- 
plication, therefore, must be dismissed even 
on merits. 

8. The only other provision of law 
under which this application can be filed, 
is Section 151 of the Code of Civil Proce- 
dure 1908. It is well settled that the in- 
herent powers of the Court cannot be exer- 
cised in any case if there is a specific pro- 
vision in the Code providing for the remedy. 
Even otherwise, Section 151, Civil Procedure 
Code can be invoked only in cases where 
there is abuse of process of the Court, or to 
secure the ends of justice. We do not find 
any justification in this application to invoke 
our inherent jurisdiction for the relief sought 
to be granted to the petitioners. Judged 
from any angle, this application (C. M. P. 
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No. 8288/72) must be and is hereby dis- 
missed with costs. 

9. Before we part with this case, we 
may add that any observations made by us 
in this order should not be construed as our 
expressing any opinion on the merits relating 
to the rights, if any, of the petitioners here- 
in. It is open to them to agitate for their 


rights and safeguard the same, in an appro- . 


priate proceeding. 
Order accordingly. 
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Kuncham Gavara Raju, Petitioner v. 
Kuncham Satyanarayana and others, Respon- 
dents. : 

Civil Revn. Petn. No. 165 of 1972, D/- 
27-10-1972, from order of Dist. J., Visaka- 
patnam, D/- 29-9-1971. 

Index Note: — (A) Stamp Act (1899), 
Section 2 (15) — Applicability — Element 
of partition of property by co-owners is es- 
sential. 

Brief Note: — (A) In order to attract 
applicability of Section 2 (15) the element of 
partition of any property by co-owners is 
essential. Either actual division or an agree- 
ment to divide the property is sufficient. 

: (Para 5) 

Where a plaintiff receives some property 


from the defendant under a compromise dec- 


ree on ground other than that claimed by the 
plaintiff that he is a co-owner entitled to par- 
tition, the compromise decree cannot be term- 
ed as an instrument of partition as the very 
basis of co-ownership is not accepted under 
the compromise decree. (Para - 8) 


D. V. Reddi Pantulu, for Petitioner. 


ORDER:— This civil revision petition 
under Section 115 of the Code of Civil Pro- 
cedure by the plaintiff-petitioner gives rise 
to a short question of law relating to the 
scope and application of Section 2 (15) of 
the Indian Stamp Act, 1899. 

2. The material admitted facts which 
lie in a short compass leading up to this 
revision may briefly be stated. The peti- 
tioner sued for partition and separate pos- 
session of his share in the suit properties on 
the ground that he is the illegitimate son of 
Jate Kuncham Chidambaram, the paternal 
grandfather of the first defendant, in the 
court of the District Judge, Visakapatnam, 
in the year 1971. Defendants Nos. 2 to 5 
were minors represented by their guardian 
and natural father the first defendant. The 
first defendant’s father late Krishnamurthy 
gifted some property on 11-11-1957 under a 
Tegistered gift deed to the plaintiff. That 
apart, about three tolas of gold, Rs. 1,800/- 
cash and two bulls worth about Rs. 300/- 
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were said to have been given by late Krishna 
Murthy to the plaintiff on April 25, 1940. 
The defendants denied the plaintiffs right 
to claim partition on the ground that he is 
the illegitimate son of their paternal grand- 
father Chidambaram. On the advice of some 
respectable persons interested in the welfare 
of both the parties, a memorandum of com- 
promise was filed into the court on the basis 
of which the court-below had passed a dec- 
ree. Overruling the objection of the peti- 
tioner that the compromise decree does not 
amount to an instrument of partition, the 
court below has held that it is an instru- 
ment of partition within the meaning of Arti- 
cle 45 of the Indian Stamp Act (hereinafter 
called as ‘the Act’), on the ground that the 
plaintiff would get particular items of pro- 
perty under the final decree. Hence this revi- 
sion. 


3. Mr. D. V. Reddi Pantulu, the 
learned counsel for the petitioner contended 
that the compromise decree in the instant 
case is not an instrument of partition within 
the meaning of Section 2 (15) of the Act and 
the same need not be engrossed on a non- 
judicial stamp paper as ordered by the court 
below. None appeared for the defendants. 
This claim of the petitioner is resisted by 
the learned 6th Government Pleader con- 
tending inter alia that the plaintiff-petitioner 
claimed a share in the suit properties on the 
basis of his co-ownership and ultimately suc- 
ceeded in getting certain properties exclusive- 
jy under the compromise decree and there- 
fore, it is an instrument of partition and there 
is no merit in this revision petition. 


4. The question that falls for deter- 
mination is, whether on the facts and in the 
‘circumstances, the compromise decree is or 
is not an instrument of partition within the 
meaning of Section 2 (15) of the Act. 


5. In order to appreciate the scope 
of the question, it is necessary to briefly 
refer to the meaning and definition of an 
instrument of partition. Section 2 (15) of 
the Act defines ‘instrument of partition’ as 
‘any instrument whereby co-owners of any 
property divide or agree to divide such pro- 
perty in severalty, and includes also a final 
order for effecting a partition passed by any 
revenue authority or any Civil Court and an 
award by an arbitrator directing a partition’. 
Clause 15 of Section 2 of the Act may con- 
veniently be divided into two ‘parts, (i) ap- 
plicable to instruments whereunder co-owners 
of any property divide or agree to divide 
such property in severalty and (ii) applicable 
to final orders passed by any revenue au- 
thority or Civil Court effecting a partition 
and also an award directing a partition. In 
order to attract the first part of Sec. 2 (15) 
of the Act there must be a deed of parti- 
tion or an agreement to divide any property 
in severalty by co-owners. The latter portion 
will take in a final order of any Civil Court, 
effecting a partition of any property. It is 
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pertinent to notice that the element of parti- 
tion of any property by co-owners is really 
essential for the applicability of Section 2 
(15) of the Act. Either actual division or 
an agreement to divide the property is suff- 
cient to attract the provisions of the section. 
The ingredients of partition must be esta- 
blished. Otherwise this section will not come 
into play. The co-owners referred to in Sec- 
tion 2 (15) of the act need not be co-owners 
in the eye of law. It is enough if the par- 
ties purport to be co-owners. The docu- 
ment need not specifically refer to the par- 
ties as co-owners. Whether the parties to 
the document are co-owners or they purport 
to be co-owners has to be judged from the 
entire document. Whether a particular do- 
cument or an order of the Civil or Revenue 
Court or the award, is or is not an instru- 
ment of partition within the meaning of 
Section 2 (15) of the Act is a mixed ques- 
tion of fact and law to be decided by consi- 
dering all the relevant terms in the docu- 
ment or order or award as the case'may be. 
It is not the form but the substance of the 
document, order, award or decree that really 
matters to decide whether it amounts to an 
instrument of partition. Tt must also be 
noted that the nomenclature of the docu- 
ment or the description of the parties in the 
deed, award, order or decree would not by 
itself be decisive in finding the nature of the 
document. It is the cumulative effect of all 
the facts and circumstances and the recitals 
of the very document, order, award or de- . 
cree that should be the guide to decide the 
nature and character of the instrument in 
question. 


6. In the light of the aforesaid dis- 
cussion we shall examine whether the compro- 
mise decree in the instant case is or is not 
an instrument of partition. Admittedly, the 
first part of Clause 15 of Section 2 of the 
Act is not attracted in the instant case as 
there is no deed of partition or an agreement 
to divide the property by co-owners. The 
instrument which is now sought to be cons- 
trued as a final order effecting a partition 
is the compromise decree passed by a Civil 
Court. 

Ts The answer to the question there- 
fore, turns upon the very compromise decree 
the material clauses of which read as follows; 


“(1) that the plaintiff accepts the fact 
that he is not the illegitimate son of late 
Kuncham Chidambaram and agrees never 
more to set up such a contention 

_ (2) having regard to the fact that the 
plaintiff is the son of a concubine of late 
Chidambaram, the paternal grand-father of 
the defendant, the defendants herein agreed 
to and have delivered to the plaintiff pos- 
session of Ac. 3-50 cents of wet land 


t.s... 


8) In addition to the above and for the 
aforesaid reason the first defendant has paid 
the plaintiff the sum of Rs. 6,000/- in the 
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presence of middle-men, the receipt whereof 
the plaintiff hereby acknowledged; 

(4) the parties agree that the gift deed 
executed on 11-11-1957 by the ist defendant 
in favour of the plaintiff reciting the settle- 
ment of properties on the plaintiff by the 
1st defendant’s father late Krishnamurthy is 
true and proper and that the plaintiff receiv- 


ed the land, cash of Rs. 1,800/-, gold weigh-- 


ing 4 tolas and bulls of the value of Rs. 300/- 
on 25-4-1940 and passed a receipt-cum-agree- 
ment therefor in favour of late Krishna- 


(6) The parties agree that the plaintiff 
or his children have no other claim against 
the defendants or the divided sons of the 
Ist defendant or their properties in suit or 
otherwise and disclaim all interest therein in 
token of which the plaintiff’s sons also have 
attested this compromise with full knowledge 
of its contents.” 


8. . The compromise decree is no 
doubt a final order passed by a Civil Court 
whereunder certain properties have been 
given to the plaintiff who sued for partition 
and possession of his share of the suit pro- 
perties on the ground that he was the illegi- 
timate son of late Kuncham Chidambaram. 
It is pertinent to notice that the very basis 
for the claim of partition and separate pos- 
session in the suit items by the plaintiff was 
denied. However, the defendants have ag- 
reed to give Ac. 3-50 cents of wet Jand and 
Rs. 6,000/- cash and acknowledged the truth 
and binding nature of the gift deed executed 
on November, 11, 1957 in view of the fact 
that the plaintiff is the son of a concubine 
of late Chidambaram. The parties have in- 
corporated a specific clause whereunder the 
plaintiff and his sons disclaim all interest in 
the suit properties with a view to avoid 
any future litigation. As pointed out earlier, 
it is not the form but the substance of the 
compromise decree that really matters to de- 
cide whether it amounts to a final order of 
the court effecting partition of the proper- 
ties by the co-owners. On a careful consi- 
deration of the entire clauses of the com- 
promise decree, I am of the firm view that 
it does not amount to a final order effecting 
partition of the suit properties by the par- 
ties as co-owners. Where the defendants 
agree to give some property to the plaintiff 
on grounds other than the claim of the plain- 
tiff as co-owner to divide the suit properties, 
a compromise decree passed under those cir- 
cumstances does not amount to an instru- 
ment of partition within the meaning of Sec- 
tion 2 (15) of the Act. The genesis or the 
claim to partition the properties owned joint- 
ly must be co-ownership. Where the claim 
for partition on the basis of co-ownership 
is not accepted under the compromise decree 
and some property has been given to the 
plaintiff out of love or affection or due to 
some other cause or consideration, the com- 
promise decree cannot be termed to be an 
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instrument of partition within the meaning 
of Section 2 (15) of the Act. 

9. For all the reasons stated I have 
no hesitation to hold that the order of the 
court below is vitiated by material irregula- 
rity in the exercise of its jurisdiction and 
the same is liable to be set aside. In the 
result, the civil revision petition is allowed 
holding that the compromise decree is not 
an instrument of partition within the mean- 
ing of Section 2 (15) of the Act. There 
will be no order as to costs. 

Revision . allowed. 
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Dugginallakshmana Rao, Appellant v. 
Duggina Lakshmi Katamma and others, Res- 
pondents. 


Appeals Nos. 262, 263 and 264 of 1969, 
Dj- 25-7-1972. 

Index Note: — (A) Hindu Law — 
Adoption — Ante-adoption agreement giving 
a part of property to adoptive mother as 
absolute estate — Second adoption does not 
divest that property. 

Brief Note: — (A) An adopted son can 
divest property of his adoptive father in the 
hands of the adoptive mother if only she is 
holding it as a limited owner but not under 
an absolute title. 


As a result of ante-adoption agreement 
between the adoptive mother and the natu- 
tal father of the adopted son a part of her 
husband’s property was given to her with 
absolute rights. The agreement was not 
questioned by the son after becoming major. 
On death of the adopted son his younger 
brother was adopted and several years after 
becoming major he claimed that the property 
given to the adoptive mother divested to. 
him. 

Held the subsequent adoption could not 
divest the property which the adoptive 
mother obtained as absolute estate in terms 


of the previous ante-adoption agreement. 
(Case Law discussed). (Para 4) 
Index Note: — (8) Hindu Law — 


Widow — Right of maintenance from joint 
family property is not affected by her pos- 
sessing separate property. (X-Ref:— Hindu 
Adoptions and Maintenance Act (1956), Sec- 
tion 23). 

Brief Note: — (B) A Hindu widow who 
is not in possession of any joint family pro- 
perty is entitled to maintenance even if she 
owns separate property. On passing of the 
Hindu Adoptions & Maintenance Act (1956), 
the position is not changed except that the 
court has only to take into account the sepa- 
rate property owned by her for purpose of 
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determining the quantum. AIR 1931 Mad 
668, Distinguished. (Para 8) 
Cases Referred: Chronological Paras 
AIR 1961 Andh Pra 435 = 1961 Andh 

LT 150, Purnananda Sastri v. Pur- 


nanandam 3 
AIR 1941 Bom 193 = 43 Bom LR 
214, Laxmibai v. Keshavarao 3 


AIR 1931 Mad 668 = 61 Mad LJ 
381, Srinivasa Ayyar v. Ammani 


Ammal 8 
AIR 1928 Mad 1289 = 56 Mad LI 
41, Raju v. Nagammal 3 


AIR 1927 PC 139 = ILR 50 Mad 508, 


Krishnamurthi Ayyar v. Krishna- 

murthi Ayyar 3 
AIR 1918 Mad 469 = ILR 41 Mad 

75 (FB), Vaidyanatha Sastry v. 

Savitri Ammal 4 


a ee 


M. KRISHNA RAO, J.:— A. S. No. 
262 of 1969:— This appeal was filed by the 
plaintiff whose suit was dismissed by the 
Jearned Additional District Judge, Eluru. He 
filed the suit O. S. No. 41 of 1966 on 11-10- 
1965 for recovery of possession of two sets 


of immovable property viz., Items 1 to 6 > 


and Items 7 to 19 o¢ the plaint A-Schedule 
from the Ist defendant. ‘Defendants 2 to 6 
are settlees of the properties from the 1st 
defendant. 


2. The dispute has arisen under the 
following circumstances:— There was one 
Duggina Ratnam, who died in 1905 leaving 
his widow Lakshmikanthamma the Ist de- 
fendant herein. She adopted one Raghuna- 
dha Rao on 16-6-1933 as per law and in an 
ante-adoption agreement entered into be- 
tween Lakshmikanthamma and Raghuna- 
dharao’s natural father, she was given 7 acres 
of her husbands property with absolute 
tights leaving the rest of the property i.e., 
about 21 acres to the adopted son. Raghu- 
nadharao died on 24-4-1949 long after he be- 
came a major. Thereupon Lakshmikantham- 
ma adopted on 8-8-1949 one Lakshmana Rao 
the present plaintiff, who is no other than 
the natural younger brother of the deceased 
Raghunadha Rao. Lakshmana Rao became 
a major in 1955, but he has chosen to file 
the suit in 1965 against his adoptive mother, 
claiming Items 1 to 6 of the plaint A-Sche- 
dule which were given to the adoptive 
mother under the ante-adoption agreement 
of 1933 and also Items 7 to 19 of the plaint 
A-Schedule which were all purchased by the 
adoptive mother Lakshmikanthamma in her 
own name during the years 1929 to 1946. So 
far as Items 1 to 6 are concerned, the plain- 
tiff's case is that he is not bound by the 
ante-adoption agreement and that he is en- 
titled to the properties by divesting the 
widow immediately on the adoption. As re- 
gards Items 7 to 19 his case is that the 
adoptive mother purchased these properties 
with the income of the joint family property 
and that they really constitute an accretion 
to the joint family. The suit was resisted 
by the Ist defendant on the ground that so 
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far as Items 1 to 6 are concerned the ante- 
adoption agreement was ratified by Raghu- 
nadha Rao after he became a major and 
also by the plaintiff after he’ became a major 
and that in any event the suit is barred by 
adverse possession and limitation. As re- 
gards Items 7 to 19, she contended that the 
properties were purchased with her own 
money given by her father, that the plaintiff 
has no right to claim the same as an accre- 
tion to the joint family estate and that the 
suit is barred by time. The Court below up- 
held the defence pleas and dismissed the 
suit. Aggrieved by the said judgment the 
plaintiff filed this appeal. 


3. We will first take up items 1 to 6 
of the plaint A-Schedule for consideration. 
The learned counsel for the appellant Shri 
J. V. Suryanarayana Rao contended that 
the plaintiff, who is the second adopted son, 
is not bound by the ante-adoption agree- 
ment entered into at the time of the first 
adoption of Raghunadha Rao and that under 
law, as a result of the adoption, he has di- 
vested the widow of these properties. In 
support of this contention the Jearned coun- 
sel placed reliance upon Laxmibai v, Keshava 
Rao AIR 1941 Bom 193. In the said case 
the widow of one of the brothers in a joint 
family adopted a boy during her husband’s. 
lifetime. Her husband made a will autho- 
rising her to manage the properties on behalf 
of the adopted son and to enjoy half the 
income in case of estrangement between them. 
Subsequently a suit for partition was brought 
by a person who was subsequently adopted 
by the widow of another brother. It was. 
held that the plaintiff is entitled to the share 
of his deceased father and that the arrange- 
ment made by the sole surviving coparce- 
ner under the will does not bind him. This. 
is not really a case of an ante-adoption 
agreement. But nevertheless, the Court cited! 
the observations of the Privy Council in 
Krishnamurthi Ayyar v. Krishnamurthi 


` Ayyar, ILR 50 Mad 508 = (AIR 1927 PC 


139) viz., that an ante-adoption agreement is 
an arrangement which merely regulates the 
Tights of the adoptive mother vis-a-vis the. 
adopted son and held that the second adopt- 
ed son in the family is entitled to his share 
notwithstanding the previous arrangements. 
made by the sole surviving coparcener. In 
any event that was a case where no absolute 
title was conferred upon the widow. We do 
not, therefore, derive any assistance from 
this decision. In ILR 50 Mad 508 = (AIR 
1927 PC 139) it was ruled by the Privy 
Council that an arrangement between the 
adoptive mother and the adopted boy repre- 
sented by his natural father making some 
provision for the adoptive mother by way 
of a life estate for the protection of her inte- 
rests is sanctioned by custom and that it is 
valid provided it is fair and reasonable in 
the interests of both the parties. The learn- 
ed counsel for the appellant laid consider- 
able stress upon the following observation of 


304 A. P. -[Prs. 3-5] 


the Privy Council in the said case viz., that 
the agreement is intended to regulate the 
rights of the adoptive mother and the adopt- 
ed son. It was argued on the basis of this 
observation that the adoptive mother should 
hold the estate only so Jong as the particu- 
dar adopted boy is alive and that it is not 
binding on anyone else after her death. We 
‘are unable to infer such a principle from his 
observation. In the context it merely means 
that the agreement should benefit only the 
widow and not a stranger. The principle en- 
unciated in the above decision of the Privy 
Council was extended by the Madras High 
Court in Raju v. Nagammal, 56 Mad LJ 
41 = (AIR 1928 Mad 1289) in which an 
ante-adoption agreement conferring absolute 
title on the adoptive mother with respect 
to a reasonable fraction of the en- 
tire estate, was held to be valid. It was held 
that after the death of the adoptive mother 
‘property given to her absolutely under the 
ante-adoption agreement would pass to her 
successors and not to the adopted son. It is 
now too late in the day to contend that 
an absolute estate cannot be created in favour 
of the adoptive mother under an ante-adop- 
tion agreement. The above decision of the 
Madras High Court has been followed sub- 
sequently in Madras and also in Andhra 


Pradesh (see Purnananda Sastri v. Purnanan- 


dam, AIR 1961 Andh Pra 435). 


4. The question which remains for 
consideration is whether as a result of the 
adoption of the plaintiff he divests the pro- 
perty got by the adoptive mother absolutely 
under the ante-adoption agreement entered 
into at the time of the previous adoption 
of Raghunadha Rao. So far as divestiture 
js concerned, the law in Mayne’s Hindu Law, 
ith Edition is as follows:— It is now set- 
tled law that the adoption dates back to the 
date of the adoptive father’s death so as to 
eave no hiatus in the succession. But the 
right of the adopted boy really arises on 
the date of the adoption in the sense that 
he is bound by all such acts of the widow 
as would bind the heirs of the husband after 
ther. (See Vaidvanatha Sastry v. Savitri 
Ammal, ILR 41 Mad 75 = (AIR 1918 Mad 
469)). The adopted son is not necessarily 
bound by all the dealings with the estate 
between the death of his adoptive father and 
‘his own adoption. But the validity of these 
acts would have to be judged with reference 
to their own character and the nature of the 
estate held by the person whom he superse- 
des. If the widow creates any encumbran- 
‘ces or makes any alienations which go be- 
-yond her legal powers the son can set them 
aside at once, but if they are within her 
-powers he is as much bound by them as any 
other reversioner would be. He is also 
bound even though they are not fully within 
‘her powers, provided she obtained the con- 
‘sent of the persons who, at the time of the 
alienation, were the next heirs, and compe- 
tent to give validity te the transaction (See 


’ 
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Mayne on Hindu Law, 11th Edition, pages 
263 and 264). Though an ante-adoption 
agreement does not involve an alienation by 
the widow of her husband’s property, the 
same principle with reference to alienations 
may be applied to the present case where a 
part of the property of the adoptive father 
ceased to be his estate as a result of a bar- 
gain between the widow and the natural 
father. In the present case the validity of 
the ante-adoption agreement of 1933 has not 
been challenged before me on the ground of 
unreasonableness or unfairness. The said 
transaction was affirmed by the previous 
adopted son Raghunadha Rao after he be- 
came a major by not questioning it till he 
died in 1949. Under those circumstances 
when the widow has become the absolute 
owner of the property though it originally 
belonged to her husband, a subsequent adop- 
tion will not have the effect of divesting the 
said property. An adopted son can divest 
property of his adoptive father from the 
hands of the adoptive mother if only she 
is holding it as a limited owner but not 
under an absolute title. The only right of 
the adopted son like an after-born son is to 
question the transaction if it is not otherwise 
valid. But in the present case the validity 
of the transaction as an ante-adoption agree- 
ment has not been questioned before us. The 
plaintiff is also barred from questioning the 
same as he has not done so till nearly ten 
years after he became a major in 1955. It 
was a transaction of 1933 which was ac- 
quiesced in by the previous adopted son 
who died in 1949. The Court below relied 
upon the conduct of the parties as constitut- 
ing ratification or acquiescence in the adop- 
tive mother continuing to hold the said pro- 
perty given to her under the ante-adoption 
agreement. It may be noted that when the 
adoption deed was executed with reference 
to the plaintiffs adoption a list of the pro- 
perty of the adoptive father was annexed to 
the adoption deed omitting the properties al- 
ready given to the adoptive mother under 
the previous ante-adoption agreement, as the 
natural father is the same for both the boys. 
It may be taken that even at the time of the 
second adoption there was virtually an ante- 
adoption agreement though by way of rati- 
fication permitting the adoptive mother to 
have the same property which she got under 
the previous ante-adoption agreement. The 
plaintiff’s claim for the said property is also 
clearly barred by limitation. The cause of 
action accrued to him in 1949 when he was 
a minor. Even after the expiry of 12 years 
period in 1961, he did not file any suit till 
1965 though he became a major in 1956. In 
any view of the matter, the plaintiff cannot 
lay any claim to the property shown as 
Items 1 to 6 of the plaint A-Schedule. 


5. We will now refer to the plaintiff’s 
claim for Items 7 to 19 of the plaint A-Sche- 
dule. These are properties admittedly pur- 
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chased by the widow in her own name. The 
onus rests upon the plaintiff to show that 
they were purchased with the income of the 
property belonging to the plaintiff. The 
plaintiff is unable to place any material 
about the exact income of the estate when 
the widow made the first purchase in 1929 
for Rs. 3,885/-. All the other properties 
were purchased subsequently from time to 
time and the income of each property so 
purchased may have been sufficient for the 
subsequent acquisitions. The adoptive mother 
also stated that she was given money by 
her father. The Court below accepted her 
case and we do not see any ground for in- 
terfering with the finding of the Court be- 
low. She also enjoyed the property in her 
own right for over 12 years. 

6. In the result, this appeal is dis- 
missed with costs of the Ist respondent (1st 
defendant). In parting we cannot avoid 
observing the second adopted son was ifl-ad- 
vised in launching this vexatious litigation 
against his adoptive mother. 

A. S. No. 263 of 1969:— 


7. This appeal is filed by the plain- 
tiff against the dismissal of her suit O. S. 
No. 40 of 1966 on the file of the District 
Judge, Eluru. She is the wife of Lakshmana 
Rao the adopted son of Lakshmikanthamma. 
The suit is for recovery of certain silver arti- 
cles, etc., or their value which are said to 
be left in the house of the adoptive mother. 
The Trial Court held that there was no 
proof of the plaint allegations and accord- 
ingly dismissed the suit. Even before us, 
no tangible evidence has been placed in 
order to substantiate the claim for these 
jewels. This appeal, is, therefore, dismissed 
with costs. ’ 
A. S. No. 264 of 1969:— , 


8. This appeal is filed by the 1 
defendant in O. S. No. 55 of 1965 in so far 
as he is aggrieved by the decree of the learn- 
ed District Judge, Eluru. The suit was filed 
by the adoptive mother Lakshmikanthamma 
against the adopted son Lakshmana Rao for 
recovery of certain lands situate in Kovvali 
village and in the alternative for recovery of 
Separate maintenance. The Court below re- 
jected the claim for the lands, but granted 
a decree for maintenance at the rate of 
Rs. 125/- per month. No appeal has been 
filed by the adoptive mother as against the 
dismissal of the claim for recovery of 
the lands. The adopted son filed this appeal 
challenging the decree for maintenance. The 
main point raised on behalf of the appellant 
is that the adoptive mother was given 7 
acres of land absolutely, under the ante- 
adoption agreement and that she also pur- 
chased about 10 acres of land in her own 
name and that she wasted away the whole 
property by settling the same in favour of her 
hear relatives, though, of course, she bar- 
gained for delivery of 60 bags of paddy in 
her favour towards her maintenance from 
vy n an 
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the settlees. The learned counsel for the 
appellant placed reliance upon a ruling in 
Srinivasa Ayyar v. Ammani Ammal, 61 Mad 
LY 381 = (AIR 1931 Mad 668), in which 
it was held that a widow who dissipated 
joint family property given to her for main- 
tenance, cannot again sue for maintenance. 
We do not agree that the said case has any 
bearing on the present question. This is not 
a case where the maintenance holder was in 
possession of any joint family property. All the 
property she had was her own absolute pro- 
perty and the fact that the said properties 
are sold away, is of no consequence. Even 
assuming that she did not dispose of those 
properties, she is still entitled under law, as 
it stood before the Hindu Adoptions and 
Maintenance Act of 1956, to ask for separate 
maintenance. It is only after the introduc- 
tion of the new provisions in the Hindu 
Maintenance Act that the Courts are required 
to take into account the separate property 
of the person seeking maintenance. Hence, 
it is not open to this Court to consider the 
income of the separate property owned by 
the adoptive mother, even if the property 
still continued in her own hands. But with 
Iespect to the quantum of maintenance we 
think having regard to the age of the plain- 
tiff and her reasonable needs and standard 
of life, a sum of Rs. 100/- per month would 
be reasonable. We, therefore, modify the 
decree of the Court by awarding maintenance 
at the rate of Rs. 100/- per month instead 
of Rs. 125/- per month. This modification 

come into operation only from the date 
of this decree. 


9, This appeal is, therefore, partly 
allowed. The parties are directed to bear 
their own costs in this appeal. Cross ob- 
jections not pressed dismissed. No costs. 
Order accordingly. 
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Successor judge can act upon evidence al- 
ready recorded. AIR 1963 Andh Pra 65, 
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Hyderabad Small Causes Courts Act can act 
upon the memorandum of evidence already 
recorded by his predecessor. The power of 
the successor judge to act upon the evidence 
recorded by his predecessor is only an enabl- 
ing provision and is a question relating to 
mere procedure and not one of jurisdiction. 
A party litigant has no right to demand a 
trial de novo whenever a judge succeeds 
another. (Suitable amendment of Cl. (6) of 
the Schedule annexed to the Act suggested). 
AIR 1963 AP 65, Overruled. (Paras 8, 9) 
Cases Referred: Chronological Paras 
(1971) 1 Andh Pra LT 29, Hari Kishan - 
Singh v. B. Narayana 
AIR 1970 Cal 292 = 73 Cal WN 
877, Dalim Kumar Sain v. Nanda- 
rani Dassi 
AIR 1963 Andh Pra 65 = (1962) 1 
Andh WR 154, R. S. Mahmood v. 
Syed Ahmed 2, 
AIR 1955 SC 446 = (1955) 2 SCR 
206, Rao Shiva Bahadur Singh v. 
State of Vindhya Pradesh 
AIR 1949 Cal 65 = 52 Cal WN 602, 
Debi Shankar v. Jogendra Bhusan 9 
(1886) ILR 8 All 576 = 1886 All WN 
195 (FB), Jadu Rai v. Kanizak 


Hussain 
(1878) 3 PD 103 = 42 JP 820, Combe 


v. Edwards 

(1867-1868) 4 Bom HCR (AC) 98, 
Naranbai Vrijbhukandas v. Naro- 
shankar Chandrasekhar 


B. N. Chobe, party in person, the Peti- 
tioner; B. Jagannadha Sastry, for Respondent. 

M. KRISHNA RAO, ¥E.:— The ques- 
tion for determination before us is whether 
a Judge exercising jurisdiction under the pro- 
visions of the Hyderabad Small Causes Courts 
Act can act upon the memorandum of Evi- 
dence already recorded by his predecessor, 
or whether he should conduct a trial de 
novo. 


, 5, 11 


2. In R. S. Mahmood v. Syed Ahmed, 
AIR 1963 Andh Pra 65 = (1962) 1 Andh 
WR 154 a Division Bench of this Court 
(Chandra Reddy, C. J. and Narasimham, J.) 
took the view that in such a case there should 
be a de novo trial. As the correctness of 
this decision has been challenged, the case 
is placed before the Full Bench. 


3. This revision petition is filed by 
the plaintiff in a small causes suit in the 
Court of Small Causes Hyderabad. After 
four witnesses have given evidence on behalf 
of the plaintiff the presiding officer was 
transferred on promotion. When the case 
was taken up by the successor, the defendant 
filed an application I. A. No. 156 of 1971 
asking for a de novo trial on the ground 
that the succeeding judge has no power to act 
upon the memorandum of evidence record- 
ed by his predecessor. The said application 
was allowed ordering a de novo. trial follow- 
ing the judgment of this Court in AIR 1963 


[Prs. 1-5] B. N. Chobe v. A. Ghaffar Khan (FB) (M. Krishna Rao J.) 
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Andh Pra 65 = (1962) 1 An WR 154, 
Agegrieved by this order, the plaintiff filed 
this revision. 

4, In order to appreciate the point 
of controversy it is necessary to refer to the 
relevant provisions of law. The procedure 
for hearing witnesses is laid down in O. 18 
of the First Schedule to the Code of Civil 
Procedure, 1908, Rule 4 contains a general 
provision for taking down the evidence of 
the witnesses orally in the presence of the 
Judge. Rule 5 lays down that in appealable 
cases the evidence shall be taken in the form 
of narration to be signed by the witness 
and the Judge. Under Rule 13 it is provided 
that in cases where no appeal lies, the Judge 
may merely make a memorandum of sub- 
stance of the evidence. Rule 15 contains a 


. general provision that a succeeding Judge can 


deal with any evidence or memorandum 
taken by his predecessor and proceed with 
the trial. Under Order 50 of the First Sche- 
dule to the Code of Civil Procedure, the 
provisions of Order 18, Rules 5 to 12 are 
excluded from their operation as regards 
Courts exercising powers under the Indian 
Provincial Small Cause Courts Act. 


5. We will now turn to the provi- 
sions of the Hyderabad Small Causes Courts 
Act (VI of 1330 Fasli). Section 9 provides 
that a Court of Small Causes shall, in the 
trial of suits, follow as far as possible, the 
provisions of the Code of Civil Procedure 
(Hyderabad) except those specified in the 
Schedule annexed to the Hyderabad Small 
Causes Courts Act. The said schedule ex- 
cludes several provisions of the Hyderabad 
Code of Civil Procedure (No. I of 1323 F) 
from the purview of the Small Causes Courts. 
Clause 6 of the Schedule lays down that 
Sections 213 to 221 of Chapter XIX of the 
Hyderabad Code of Civil Procedure relating 
to examination of witnesses, does not apply 
to the trial of small cause suits. It is com- 
mon ground that Sections 213 to 221 of the 
Hyderabad Code of Civil Procedure corres- 
pond to Order 18, Rules 5 and 10 to 18 of 
the Code of Civil Procedure (indian). It 
follows, therefore, that there is no provision 
corresponding to Rule 13 or Rule 15 of 
Order 18 of the Code of Civil Procedure 
(Indian) enabling the Hyderabad Small 
Causes Court either to take down the sub- 
stance of the evidence or to enable a successor 
Judge to act upon the evidence recorded by 
the predecessor. But as a matter of general 
practice we are told that the Hyderabad 
Small Causes Courts have been since 1960 
taking down only a memorandum of the sub- 
stance of the evidence as they are not ap- 
pealable cases. But the anamolous position 
is that while judges exercising powers under 
the Indian Provincial Small Cause Courts 
Act can proceed to act on the basis of evi- 
dence noted by a predecessor in office, there 
is no specific provision enabling a small cause 
Judge in Hyderabad to act upon the evidence 
noted by his predecessor. Though the 
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Hyderabad Code of Civil Procedure was re- 
pealed on 1-4-1951 and the Indian Code of 
Civil Procedure, 1908 was made applicable 
to the Hyderabad territory, nevertheless the 
Schedule attached to the Hyderabad Small 
Causes Courts Act still retained Clause 6 
excluding the operation of Sections 213 to 
221 of the Hyderabad Code of Civil Pro- 
cedure corresponding to Order 18, Rules 5 
and 10 to 18 of the Indian Code of Civil Pro- 
cedure. There was, therefore, an apparent 
repugnancy between the provisions of the 
Code of Civil Procedure (Indian), which are 
made applicable to Hyderabad, and the pro- 
visions of the Hyderabad Small Causes 


Courts Act. After the application of the 
Indian Code of Civil Procedure to the 
Hyderbad territory, the ‘procedure in the 


Hyderabad Small Causes Courts should ‘be 
governed by the provisions of. Order 18, 
Rules 13 and 14 which relate to taking the 
substance of evidence and enabling a succes- 
sor Judge to act upon the notes recorded by 
his predecessor. But in view of the special 
provision in the Hyderabad Small Causes 
Courts Act excluding the said provisions 
which correspond to Order 18, Rules 13 and 
15, a Division Bench of this Court in AIR 
1963 Andh Pra 65 = (1962) 1 An WR 154 
cited supra held that the provisions of the 
Special Act viz., the Hyderabad Small Causes 
Courts Act, will prevail as against the Indian 
Code of Civil Procedure, which is a general 
Act in view of the special provisions of Sec- 
tion 9 of the Hyderabad Small Causes Courts 
Act applying the provisions of the Code of 
Civil Procedure subject to the exclusions 
contained in the schedule annexed to the 
Hyderabad Small Causes Courts Act. It is 
urged before us that as the Hyderabad Civil 
P. C. was repealed the question of repugn- 
ancy does not arise. We do not however 
propose to go into this question, for even 
if we agree with the above decision that 
there is repugnancy the further question is 
whether there should necessarily be a de novo 
trial when there is a change in the presiding 
officer by reason of death or transfer. The 
learned Judge who decided the above cas 
held that in the absence of a specific provi- 
sion like Order 18, Rule 15, a small cause 
Judge in Hyderabad cannot act upon the 
memorandum of evidence recorded by his 
predecessor, but should conduct a trial de 
novo. No provision of law has been cited 
by the learned Judge in support of this con- 
clusion. Hence the question which falls for 
decision before us is whether the said view 
is correct. 


6. The earliest authority which con- 
sidered the general principle in great detail 
is the Full Bench decision of the Allahabad 
High Court in Jadu Rai v. Kanizak Hussain, 
(1886) ILR 8 All 576. We may usefully cite 
the following summary of the legal position 
from the judgment of Mahmood, J. in the 
said case. Although it is true that “A trial 
must be one and must be held before one 
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Court only,” the identity of the Court is not 
altered by a new Judge being appointed to 
preside in such Court. When a trial goes 
on for more than one day, each day con- 
stitutes a separate hearing and such hearings 
cannot be treated as a “trial heard on the 
original date.” The Civil P. C. does autho- 
tise a Judge to take up a case which has 
been partly heard before his predecessor, 
and to continue it from the point at which 
his predecessor left off. Where the Judge who 
has partly heard a case dies or is removed, 
the trial, so far as it has gone before him, 
is neither abortive nor becomes a nullity. 
The new Judge is not required to fix a day 
for the entire hearing of the suit before him- 
self, nor is there anything to prevent him 
from taking up a trial which has been partly 
heard by his predecessor, and to proceed with 
it as if it had been commenced before him- 
self. The Code does not recognise such 
procedure as amounting to separate trials. 
The Judge who succeeds another after a 
trial which as partly proceeded before his 
predecessor is not bound to fix a new day 
for commencing the trial de novo, nor should 
the trial proceed before the new Judge as 
if the day were the first on which the case 
had even (ever) come on for hearing. The 
evidence recorded by the preceding Judge, 
by the mere fact of being upon the record, 
is ipso facto, evidence in the cause, and could 
under Section 191 of the Code, be treated by 
the succeeding Judge “as if he himself had 
taken it down or caused it to be made.” 
When the case comes on for hearing before 
the new Judge there is no necessity for put- 
ting in the depositions of witnesses which, 
though taken by his predecessor, are already 
upon the record. Such depositions must be 
dealt with as materials of evidence before 
the new Judge. A judgment and decree upon 
such evidence are neither illegal nor absolute 
nullities, there being no want of jurisdiction. 
When such judgment and decree are passed, 
the Court of first appeal is prohibited, by 
Section 564 of the Code, to order a trial de 
novo but is bound by Section 565 of the 
Code to decide the appeal upon the evidence 
in the record. Where further issues are re- 
quired to be tried, or additional evidence is 
to be taken, the Court of appeal is bound to 
act according to the provisions of Sections 
565, 568 and 569 of the Code, but cannot 
order a new trial. Even when there has been 
an irregularity on the part of the first Court 
in receiving or rejecting evidence; the provi- 
sions of Section 578 of the Civil P. C. and 
Section 167 of the Evidence Act prohibit the 
reversal of a decree and the remand of a 
case for new trial unless the irregularity af- 
fects the merits of the case or the jurisdic- 
tion of the Court. It was further observed 
by Mahmood, J. in the course of his judg- 
ment that as a general principle the continua- 
tion of a suit by a successor Judge cannot 
be declared as a nullity as the policy of the 
law is that the delay and expense of new 
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trials must, as far as possible, be avoided. 
It was also emphasised that it is not permis- 
sible to import technicalities foreign to the 
Code of Civil Procedure which are not cal- 
culated to promote either the interests of 
the parties or the interests of justice. The 
learned Judge quoting from Jeremy Bentham 
— Rationale of Judicial Evidence, Specially 
applied to English Practice observed that 
delay and expense in the disposal of litiga- 
tion is a worse evil than that of having 
judgments pronounced by persons who have 
not themselves taken the whole oral evidence 
in the case. In Naran Bai Vrijbhukandas v. 
Naroshankar Chandrasekhar, (1867-1868) 4 
Bom HCR ACJ 98, Couch, C. J. expressed 
the view that there is the rule of jurispru- 
dence which requires that the evidence in 
the suit shall be taken by the Judge who 
pronounces the judgment, and the practice 
in many Courts, being, as is well known, to 
the contrary.” The principle appears to us 
to be that notwithstanding the succession of 
officers presiding over a Court the continuity 
of the Office as such is maintained.” It is 
this principle which is incorporated in Sec- 
tion 14 of the Andhra Pradesh General 
Clauses Act which reads as follows :— 


“Section 14. Where an Act confers a 
power or imposes a duty on the holder of 
an office, as such, then the power may be 
formed by the holder for the time being of 
the office.” 


7. It was also pointed out by the 
Supreme Court in Rao Shiva Bahadur Singh 
v. State of Vindhya Pradesh, AIR 1955 SC 
446 (para 13) as follows: 

“There is nothing in principle which re- 
quires that a case must always be decided 
in its entirety by one Judge or one set of 
Judges even though such a case may con- 
veniently be dealt with in two or more stages.” 


8. The petitioners learned counsel 
placed strong reliance upon a decision of a 
Division Bench of this Court in Hari Kishan 
Singh v. B. Narayana, (1971) 1 Andh Pra 
LT 29. In the said case the question which 
arose for consideration was whether a Rent 
Controller can act upon the evidence record- 
ed by his predecessor, or whether he should 
conduct a de novo trial. 


consideration of the question it was 
finally held by the Division Bench that 
the provision contained in O. 18, R. 15 


conferring power upon a Judge to act 
upon the evidence recorded by his predecessor 
is a mere enabling provision and there is 
nothing in the said procedure which is re- 
pugnant to the principles of natural justice. 
It was observed that though there is no 
specific provision in the Rent Control Act 
or the Rules thereunder conferring such 
power, the said power can be exercised as it 
is only an enabling provision not going to 
the root of the jurisdiction. It is needless 
for us to consider once again the various 
authorities referred to by this Court in the 
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said decision. In the course of the judgment 
the provisions of Section 14 of the Andhra 
Pradesh General Clauses Act have also been 
invoked. The principle laid down in the 
above case may well be applied to the instant 
case. There is no specific provision enabling 
a Judge in the small Cause Courts to act 
upon the evidence recorded by his predeces- 
sor. We are, therefore of the opinion that 
the power of the Judge to act upon the evi- 
dence recorded by his predecessor is only 
an enabling provision and is a question re- 
lating to mere procedure and not one of juris- 
diction. In this connection we may usefully 
refer to the observations of Lord Penzance 
in Combe v. Edwards, (1878) 3 PD 103: 


“The spirit of justice does not reside in 
formalities or words nor is the triumph of 
its administration to be found in successfully 
picking a way between the pitfalls of techni- 
cality. After all, the law is, or ought to be, 
but the hand-maid of justice; and inflexibility. 
which is the most becoming robe of the 
latter, often serves to render the formep 
grotesque.” 


It follows, therefore, that a party liti- 
gant has no right to demand a trial de novo 
whenever a Judge succeeds another. If the 
rule were otherwise it would not only result 
in untold hardship to the litigant public, but 
would also contribute to the ever increasing 
delay in the disposal of cases. It would give 
a handle to the litigant to obliterate all re- 
corded evidence which is adverse to him. 
But it should be noted that as it is a mere 
enabling provision it will be always open to 
the Judge in his discretion to recall a wit- 
ness if he finds that he is unable to decipher 
the handwriting of his predecessor or if the 
recorded gist of evidence is obscure or un- 
understandable. A scrutiny of the provisions 
of Order 18, Rule 15 also makes it clear 
that a Judge can adopt the above course. 
The rule merely says that the successor may 
deal with any evidence or memorandum taken| 
by his predecessor. 


9. The learned counsel for the res- 
pondent invited our attention to the follow- 
ing two decisions. In Debi Sankar v. Jogen- 
dra Bhusan, AIR 1949 Cal 65 an application 
was made before the Rent Controller for 
permission to institute a suit before the Pre- 
sidency Small Causes Court for eviction on 
the ground that the premises is required for 
personal use. The Rent Controller having 
granted permission, a suit for ejectment was 
filed in the Small Causes Court; but it was 
dismissed on the ground that the requirement 
was not bona fide. This decision was chal- 
lenged in revision on various grounds. It 
was urged inter alia that the Small Causes 
Court did not record a memorandum of 
evidence so as to enable the High Court to 
revise its decision. It was held that the pro- 
visions of Order 18 are not extended to the 
Presidency Small Causes Court and that there 
was no obligation on the said Court either 
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to record evidence or to make a memoran- 
dum thereof. The question of a successor 
proceeding to judgment on the basis of evi- 
dence recorded by a predecessor did not 
arise in the said case. The next is Dalim 
Kumar v. Nandarani, AIR 1970 Cal 292. 
That was a case on the original side of the 
High Court of Calcutta, a Charter High 
Court. By virtue of Order 49, Rule 4 the 
provisions of Order 18 in so far as they re- 
late to the manner of taking evidence are 
excluded from operation to Charter High 
Courts exercising original jurisdiction. But 
it was held in the said case that in view of 
the consent of both the parties the evidence 
recorded by one Judge was accepted as the 
basis for the successor to proceed to judg- 
ment. We do not find anything in these two 
decisions to show that there should neces- 
sarily be a de novo trial whenever a Judge 
is succeeded by another. In conclusion we 
hold that the power of a Judge to act upon 
the evidence or memorandum of evidence re- 
corded by his predecessor is a mere enabling 
provision relating to a matter of procedure 
and not affecting one of jurisdiction. A party 
cannot demand a trial de novo as of right; 
but there is nothing which precludes a Judge 
from recalling a witness if he is unable to 
decipher the handwriting of his predecessor 
or if he finds the statements obscure or un- 
understandable on any material particular af- 
fecting the merits of the case. 

10. Before concluding our judgment, 
we suggest that there should be a suitable 
amendment of Clause 6 of the Schedule an- 
nexed to the Hyderabad Small Causes Courts 
Act by substituting the following “Order 18, 
Rules 5 to 12” in the place of “Order 18, 
Rules 5 and 10 to 18”, so as to bring the 
provision in consonance with Order 50, Civil 
P. C. (Indian). 

11. In the view we have expressed 
above, we overrule the decision in AIR 1963 
Andh Pra 65=(1962) 1 An WR 154 in so 
far as it held that de nevo trial is necessary. 

'. the result, this revision is 
allowed and the Court below is directed to 
dispose of the suit on the basis of the evi- 
dence already recorded. The petitioner is en- 
titled to his costs in this revision petition. 

Revision allowed. 
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Gopala Krishna Murthy, Petitioner v. 
B. Ramehander Rao and others, Respon- 
dents. 

C. R. P. No. 29 of 1971, D/- 5-2-1973. 

Index Note :— (A) Civil P. C, OQ. 16, 
R. 1 — Summoning for a document — Court 
cannot refuse to issue summons on techni- 
cal grounds viz., description of document is 
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G. K. Murthy v. B. R. Rao (A. V. Krishna Rao J.) [Pr. 1] 
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not given or it is very vague — Circum- 
stances wder which summons be issued or 
not marrated. 

Brief Note:— (A) Because the Court 
can always call upon the applicant to give 
better particulars of the documents requir- 
ed to be produced by a witness to whom he 
seeks to issue summons. AIR 1923 Nag 58 
and AIR 1925 Bom 368 and AIR 1929 Cal 
459 and AIR 1958 Pat 458 and AIR 1969 
Punj 197 and AIR 1923 Mad 321, Rel. on. 

(Paras 1 and 9) 
Cases Referred : Chronological Parag 
AIR 1969 Punj 197 = ILR (1970) 1 
Punj 229, Balwant Singh v. Firm Ram 


Singh 
AIR 1958 Pat 458 = 1958 BLIR 459, 
Basant Narain v. State of Bihar 
AIR 1929 Cal 459 = 49 Cal LJ 546, 
Abdul Bari v. Hrishikesh 
AIR 1925 Bom 368 = 27 Bom LR 471, 
Saibai v. Balkrishna 
AIR 1923 Mad 321 = 44 Mad LJ 
202, Jagannatha v. Sarathambal 
AIR 1923 Nag 58 = 68 Ind Cas 272, 
Bhagchand v. Musaji 
(1909) 4 Ind Cas 797 = 5 Nag LR 
181, Moti v. Kanya 
(1891) ILR 15 Bom 86, Bai Hali v. 
Alarakh Pirbhai 
(1868) 9 WR 530, Indrochunder Baboo 
v. Hamilton Grant Dunlop 3 
M. Venkata Subba Rao, for K. Surya- 
narayana, for Petitioner; S. C. Venkatapathi 
Raju, for (Nos. 4, 8 and 9) Respondents. 
JUDGMENT :— This revision petition 
is filed to revise the order of the II Assis- 
tant Judge, City Civil Court, Hyderabad, 
made in I. A. No. 163 of 1968 in O. S. No. 
32 of 1967 on his file. The petitioner filed 
the said I. A. to issue summons to the Mana- 
ger, Shankermut, Hyderabad to produce the 
documents of title deeds. It also contained 
another distinct prayer to direct Shankermut 
to allow the Commissioner and the Engineer 
to take measurements of their site also. The 
second prayer in the petition in so far as it 
seeks a direction to allow the Commissioner 
and engineer to take measurements of the 
Shankermut is concerned had beon rightly 
deleted by the petitioner. The application 
was opposed by the respondents on the 
ground that it was not necessary for the 
Court to look into the documents of the 
Shankermut and that the petition was filed 
only to delay the trial of the suit. As the 
Manager of the Shankermut had already re- 
plied to the plaintiff that the documents were 
not available with the local office of the Mutt 
and the documents were kept in the Head 
Office, Belgam, Mysore State, the learned 
Judge considered that the crucial point for 
determination by him was whether it was 
necessary that the documents of Shankermut 
should be looked into for the purpose of this 
trial and to enable the Commissioner to take 
the measurements of the Shankermut site also 
with reference to the title deeds of Shanker- 
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mut. I think the approach made by 
the Court below to the application filed 
by the petitioner was wholly erroneous and 
it resulted in its failure to exercise the juris- 
diction which vested in the Court, namely, 
issuing summonses under Order XVI, Rule 1, 
Civil P. C. In considering the question the 
lower Court observed that Shankermut, which 
was sought to be summoned for producing 
its documents of title, was not a party to the 
suit. I do not know why the Court below 
thought it fit to mention the facts when it 
is self evident that the Shankermut was not 
a party and the plaintiff was not seeking any 
relief against Shankermut as such. It is 
plain that any person other than a party may 
always be summoned to produce documents 
in his possession or to give oral evidence on 
behalf of a party who makes an application 
in that behalf to the Court. The Court be- 
low in the course of its discussion had ob- 
served :— $ 


“in my opinion there is no need to look 
into the documents of the Shankermut in 
order to determine the demarcating lines.” 
Then again it expressed itself in these terms : 

“In these circumstances I feel that no 
useful purpose would be served by measuring 
the entire sites of Shankermut on the southern 
side in order to fix up the demarcating line 
patil the sites of plaintiff and the defen- 

ant. 


The Court below also thought that I. A. 
No. 163 of 1968 should also be dismissed on 
a technical ground, having regard to Rule 76 
(21) of Civil Rules of Practice which lays 
down that while summoning for a document, 
the description of the papers required to be 
roduced by the witnesses should be given. 
The learned Judge opined that in the appli- 
cation before him the description of the 
document was not given and that the descrip- 
tion of the document given was very vague 
requiring the Manager of Shankermut to pro- 
duce the documents of title deeds. Perhaps 





ground for rejection cannot be permitted to 
stand. 

2. The Court below has not kept in 
mind the provisions of Order 16, Rule 1, Civil 
P. C. in dismissing the present application. 
Order 16, Rule 1, Civil P. C. provides for 
summons to be issued to witnesses who 
attend to give evidence or produce documents. 
It reads : 

“At any time after the suit is instituted, 
the parties may obtain, on application to the 
Court or to such Officer as it appoints in 
this behalf, summonses to persons whose at- 
tendance is required either to give evidence 
or to produce documents.” f 


[Prs. 1-4] G. K. Murthy v. B. R. Rao (A. V. Krishna Rao J.) 
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Counsel for the petitioner urged that the 
power conferred under Order 16, Rule 1, 
Civil P. C. has always to be exercised by 
the Court as application by the parties. In 
most matters of applications filed under O. 16, 
R. 1, Civil P. C. the Court has to issue sum- 
monses as prayed for by the applicant except 
in cases where the issuance of such summons 
in the opinion of the Court would amount 
to an abuse of process of Court or the Court 
otherwise considers it vexatious or mala fide. 
I think the contention of the learned counsel 
is well founded. Counsel on either side cited 
some authorities before me to which I shall 
presently refer. A reading of all these 
authorities clearly supports the proposition 
submitted by the learned counsel for the 
petitioner. 


3. In Bhagchand v. Musaji, AIR 1923 
Nag 58, Batten, J. C. and Hallifax, A. J. C. 
had to consider the provisions of Order 16, 
Rule 1, Civil P. C. Their Lordships referred 
to an earlier case of Moti v. Kanya, (1909) 
4 Ind Cas 797 of that Court. They observed 
that that decision had held that under O. 16, 
R. 1, Civil P. C. the Court had no discre- 
tion in the matter of an application for sum- 
monses on witnesses if such an application 
is made before the day of hearing. The 
hearing may not be concluded on the date 
fixed and an adjournment may take place in 
the usual course of the progress of the trial 
and the Court cannot refuse to allow any 
of the parties to reap the benefit of such an 
adjournment in the matter of giving evidence. 
They also referred to Indro Chunder Baboo 
v. Hamilton Grant Dunlop, (1868) 9 WR 
530 and quoted the following observation 
therefrom : 

“There is nothing whatever in the Code 


_of Civil Procedure which either expressly 


or impliedly declares that witnesses must 
necessarily be summoned before the day fixed 
for the first hearing of the suit. If a day, 
whether it be the first or a subsequent day, 
is fixed for hearing a case, the Court is not 
bound (and ordinarily ought not) without 
very good reason being shown, to adjourn 
the hearing in order to give a party time to 
summon or produce his witnesses ... 1... ... 
But as long as the hearing of the suit merely 
Stands adjourned, and so long as the party 
who wishes to summon witnesses has not 
closed his case, the Court is bound to sum- 
mon them.” 

The Division Bench has further expressed its 
opinion that the law was quite clear that as 
an adjournment of the case was ordered and 
the plaintiff had not closed his case, the Court 
was bound to grant summonses for witnesses 
named by the plaintiff. 

4. In the instant case it had been 
noted that the suit was adjourned to some 
later date and if the reasoning in the above 
judgment has to be followed, clearly the 
Court below was in error in not granting the 
application. 


~ 
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5. Reliance was placed upon Saibai 
v. Balkrishna, AIR 1925 Bom 368 where a 
Division Bench (Macleod, C. J. and Coyajee, 
J.) referred to an earlier case of the Bombay 
High Court in Bai Hali v. Alarakh Pirbhai, 
(1890) 15 Bom 86 under the old Code of 
Civil Procedure which corresponds to O. 16, 
R. 1 of the Code of 1908. In that case be- 
fore their Lordships the plaintiff had applied 
for summonses to be issued to the person 
mentioned in the list of witnesses filed in that 
Court. This application was filed on 2-4- 
1921 while the suit stood adjourned to 13-4- 
1921. The lower Court in that case had dis- 
missed the application observing that the 
application was made at too late a stage in 
the suit and it was not possible to get the 
summonses served in time, as the date fixed 
for trial was only 13-4-1921. On appeal the 
order was confirmed. Referring to the above 
order their Lordships had observed that the 
Judge was bound to issues summonses to 
the witnesses according to the plaintiff and 
that if then an adjournment had been asked 
for at the hearing on 13-4-1921 and the wit- 
nesses summoned did not attend the Court, 
the Court should have considered, whether 
the adjournment requested should be granted. 
In that view of the matter their Lordships 
set aside the order of the trial Court as well 
as that of the first appellate Court which 
confirmed the order of the trial Court and 
remanded the matter for a retrial. 


6. I may also refer to Abdul Bari v. 
Hrishikesh, AIR 1929 Cal 459 where a Divi- 
sion Bench of the Calcutta High Court (B. B. 
Ghouse and Bose, JJ.) interpreted Order 16, 
Rule 1 too liberally. They pointed out that 
the function of a Civil Court was akin to 
that of a Post Office and the Court had 
no power to refuse to issue summons at any 
stage. The only thing that the Court can 
do, according to their Lordships, was not to 
adjourn a case for the production of a wit- 
mess or production of a document by a 
witness who is sought to be summoned at 
a late stage. Hence they pointed out that 
in such a case the parties get the summons 
issued at their own risk. 


7. In Basant Narain v. State of Bihar, 
AIR 1958 Pat 458, V. Ramaswami, C. J. and 
R. K. Chowdary, J. observed thus in con- 
struing the provisions of Order 16, Rule 1, 
Civil P. C. 


“The law, therefore, is perfectly clear 
that as a matter of general rule the Court 
is bound to issue summonses to the witnesses 
jf an application is made for summoning 
them at any time after the institution of the 
suit and before its decision and the Court 
is not entitled to refuse to issue summonses 
to the witness on the ground that the ap- 
plication was made at a very late stage 
though the Court is not bound in all cases 
to adjourn the hearing of the case to enable 
the witnesses to attend on the date of the 
hearing. 
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But there is an exception to this general 
rule and that exception is that where the 
Court thinks that the prayer for issue of 
summonses to witnesses has not been made 
bona fide or has been made as an abuse to 
the process of the Court or the prayer is 
vexatious, it has got inberent jurisdiction to 
Tefuse the prayer. The power is inherent in 
the jurisdiction of every Court of justice to 
protect itself from the abuse of its own 
procedure.” 


8. In Balwant Singh v. firm Ram 
Singh, AIR 1969 Punj 197 a single Judge 
of Punjab High Court had held that O. 16, 
R. 1, Civil P. C. does not empower the 
Court to refuse the issue of summonses to 
a witness on the ground of late application. 
But the learned Judge recognised that the 
Court would have inherent power to refuse 
to summon witnesses only in case it finds 
that the issue of summons would amount to 
an abuse of process of the Court. A deci- 
sion of the Madras High Court in Jagannatha 
v. Sarathambal, AIR 1923 Mad 321 may 
usefully be referred to in this context though 
it had not arisen actually under Order 16, 
Rule 1, Civil P. C., Wallace, J., was con- 
sidering a case under Order 26, Rule 1, Civil 
P. C. relating to the issue of a commission 
for examining the witnesses residing outside 
the limits fixed by Order 16, Rule 9, Civil 
P. C. The learned Judge expressed the 
opinion that ordinarily in the case of a wit- 
ness not under the control of the party ask- 
ing for the commission, who resides beyond 
the limit fixed under Order 16, Rule 19 (b), 
Civil P. C. a commission should issue as a 
matter of right, unless the Court is satisfied 
that a party is merely abusing its authority 
to issue process. It was pointed out by the 
learned Judge that it was not for the Court 
to decide whether the party would be bene- 
fited thereby or not as that was a matter 
entirely for the party. The learned Judge 
also observed that it was clearly the duty 
of the High Court to interfere, even in in- 
terlocutory proceedings, rather than permit a 
trial to go on on an illegal course, which 
must entail unnecessary expenses to the par- 
ties and useless waste of time. 


9, A reading of the above authorities 
leads me to lay down the following proposi- 
tions. 

(1) Under Order 16, Rule 1, Civil P. C. 
it is the right of the party at any stage of 
the suit to make an application to the Court 
seeking that summons be issued to a witness 
either to give evidence or to produce docu- 
ments. 

(2) The Court is ‘not entitled to refuse 
such an application on the ground that it 
might cause delay in the trial of the suit on 
the adjourned date of the suit. 

(3) If the summons is not served by the 
adjourned date of the suit the party who filed 
the application to issue the summons would 
take the risk. 
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(4) If an application for adjournment is 
made at the instance of the party who ap- 
plied under Order 16, Rule 1, Civil P. C. 
it is for the Court to consider whether or 
not an adjournment should be granted. 

(5) The Court may not refuse to order 
an application under Order 16, Rule 1, Civil 
P. C. on the ground that the evidence, if 
produced, may not be of any help to the 
applicant. 

(6) Though Order 16, Rule 1, Civil P. C. 
does not in terms impose any restrictions on 
the Court, the Court in the exercise of its 
inherent jurisdiction may refuse to issue sum- 
mons in an application made under O. 16, 
R. 1, Civil P. C. in those cases where it is 
satisfied that the application filed was not 
bona fide or was vexatious or granting the 
application would result in an abuse of pro- 
cess of the Court. Except in these three 
above contingencies the application must al- 
most always be ordered. 


10. In the light of the discussion 
above, it follows that the approach made by 
the Court below in paragraph 6 of its order 
and the discussion that followed in para- 
graph 7 is wholly vitiated. 

11. I, therefore allow this revision 
petition and set aside the order in I. A. 
No. 163/68 in O. S. No. 320/67 on the file 
of the Court below. The petitioner will be 
entitled to his costs both in this Court and 
in the Court below. As the suit in the Court 
below appears to be an old one, the lower 
Court may try to dispose of the same as 
early as possible. 

Petition allowed. 
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Kalamalla Babakka and another, Appel- 
lants v. Official Receiver, Cuddapah and an- 
other, Respondents. 


L. P. A. No. 108 of 1972, D/- 6-10-1972, 
against judgment of High Court in S. A. No. 
694 of 1970, D/- 5-7-1971. 

Index Note :— (A) Provincial Insolvency 
Act (1920), S. 28 — Date of vesting imsol- 
vents property im the receiver or Court. 

Brief Note :— (A) The fact that a decree 
is passed against the insolvent subsequent to 
the date of the presentation of the petition 
for adjudication does not mean that there 
is no vesting of the properties in the receiver 
or the Court because an order to that effect 
was not made prior to the date of the decree. 
The effect of adjudication is that it divests 
the insolvent of all rights in the propane 
till then held or possessed by him. 
be can have no rights to convey to any other 
person. No separate order of vesting is con- 


EQ/GQ/C235/73/YPB 





A.L R. 


templated so far as the Court is concerned 
for, the vesting is automatic the moment the 
adjudication order is made. It is open to 
the Court to simultaneously under the same 
order vest the properties of the insolvent in 
the receiver or make an order subsequently 
vesting the properties in him. Hence the 
decree-holder cannot challenge the sales of 
the insolvent’s property held by the official 


receiver. S. A. No. 694 of 1970, DJ- 5-7- 
1971 (Andh Pra), Affirmed. _ (Paras 5,71) 
Cases Referred : Chronological Paras 


AIR 1964 Andh Pra 299 = (1963) 2 
Andh WR 81, Rama Raju v. Official 
Receiver 

AIR 1957 Andh Pra 692 = (1957) 1 
Andh WR 216, Sriramamurthi v. 
Official Receiver 

ATR 1951 Mad 687 = (1951) 1 Mad 


LY 200, Official Receiver v. 

Jessasingh 6, 7 
AIR 1938 Mad 906 = 182 Ind Cas 

888, Venkata Sivayya v. Surya- 

narayana 6 
AIR 1936 Pat 112 = 17 Pat LT 313, 

Tejmal v. (Firm) Jokiram Surajmal 6 


AIR 1935 Mad 907 = 159 Ind Cas 244, 
Henry Merieu v. Official Receiver 
Madurai 6 

AIR 1917 Mad 924 = 30 Mad LJ 
611, Anantharama Iyer v. Kuttimalu 
Kovilama 6 

AIR 1914 PC 129 = 41 Ind App 251, 
Raghunath Das v. Sundar Das Khetri 6 


R. Prasad, for Appellants; M. N. Nara- 
simha Reddy for K. Jayachandra Reddy, for 
Respondent No. 2. 


OBUL REDDI, J.:— In this Letters 
Patent Appeal preferred by the plaintiffs the 
question raised by Mr. R. Subba Rao, the 
learned counsel appearing for them, is that 
while an order of adjudication relates back 
to, under sub-section (7) of S. 28 of the 
Provincial Insolvency Act, and takes effect 
from, the date of the presentation of the 
petition on which the adjudication is made, 
there is no provision in the Act which makes 
the vesting of the properties of the insolvent 
also either in the Court or in the Official 
Receiver to date back to the date of the pre- 
sentation of the application. 


2. To determine the question raised 
by the learned counsel, it is necessary to set 
out the relevant facts. The first and the 
2nd plaintiffs are the wife and son respectively 
of the insolvent Hussainappa. As Hussain- 
appa had taken a second wife, the plaintiff 
(appellants) demanded maintenance from him 
and at the suggestion of some elders, Hussain- 
appa executed an agreement dated 25-6-1962 
in favour of the plaintiffs by and under which 
he agreed to convey his rights, interest in 
and title to the suit lands. As he did not 
deliver possession of the property in terms 
of the agreement, the plaintiffs filed a suit, 
O. S. 48/62 in the Sub-Court, Cuddapah, for 
specific performance in terms of the agree- 





1973 


ment and obtained a decree against Hussain- 
appa on 7-2-1964. Meanwhile three days 
prior to the date of the decree, Hussainappa 
himself had filed an application on 4-2-1964 
“under Sections 6 and 10 of the Provincial In- 
solvency Act for adjudicating him as an in- 
solvent. The plaintiffs (appellants) got them- 
selves impleaded as parties to the insolvency 
proceedings. The adjudication of Hussain- 
appa as insolvent was on 14-8-1964. The 
Official Receiver, in whom the properties were 
vested on the date of the adjudication itself, 
brought the properties of the insolvent, 
Hussainappa, to sale and were sold to the 
2nd defendant (2nd respondent herein) under 
Ex. B-5 dated 4-1-65. Possession also was deli- 
vered to the purchaser on 27-9-65. It is after 
that sale and delivery of possession of the 
properties to the 2nd defendant that the pre- 
sent suit O. S. 52/68 was filed by the plain- 
tiffs for declaration of their title to the pro- 
perties sold to the 2nd defendant and for a 
permanent injunction against the 2nd defen- 
dant on the footing that they are in posses- 
sion of the suit property. The defence of 
the 2nd defendant was that the insolvency 
proceedings are binding upon the plaintiffs 
and that he is a bona fide purchaser for 
value and therefore the plaintiffs are not en- 
titled to the reliefs prayed for. 


3. The Court of first instance dismis- 
sed the suit as all the issues were found 
against the plaintiffs and that decree was 
confirmed in the appeal preferred by the 
plaintiffs by the Additional District Judge, 
Cuddapah. A second appeal 694/70 was pre- 
ferred against that decree and our learned 
brother Madhava Reddy, J. dismissed the Se- 
cond Appeal but however granted leave and 
that is how the Letters Patent Appeal is be- 
fore us. 

4. The contention of the learned 
counsel before our learned brother was that 
jt cannot be expected of the appellants to 
make the Official Receiver a party to the 
suit O. S. No. 48/62 for specific performance 
as the adjudication was subsequent to the 
date of the decree and, therefore, the decree 
in their favour had become final and it can- 
not be disturbed by subsequent vesting of 
the properties of the insolvent in the Official 
Receiver. This contention was negatived by 
oe rae brother in view of sub-section (7) 
of S. 28. 


5. The question, therefore, is whether 
the fact that on the date of the decree in 
O. S. 48/62 there was no adjudication and 
that the Official Receiver was not a party 
fo the suit O. S. 48/62 makes any difference 
in view of the fiction created by sub-sec- 
tion (7) of S. 28 of the Act. Section 28 of 
the Provincial Insolvency Act, to the extent 
material, is in these terms: 


“28. (2) On the making of an order of 
adjudication the whole of the property of the 
insolvent shall vest in the Court or in a re- 
ceiver as hereinafter provided, and shall be- 
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come divisible among the creditors, and 
thereafter, except as provided by this Court, 
no creditor to whom the insolvent is in- 
debted in respect of any debt provable under 
this Act shall during the pendency of the 
insolvency proceedings have any remedy 
against the property of the insolvent in res- 
pect of the debt, or commence any suit or 
other legal proceedings, except with the leave 
of the Court and on such terms as the Court 
may impose.” 
x x x x x 


(7) An order of adjudication shall relate 
back to, and take effect from, the date of 
the presentation of the petition which is 
made.” 

The scope of the combined effect of the two 
sub-sections, according to Mr. Subbarao, is 
that while adjudication dates back to the date 
of the presentation of the petition for adjudi- 
cation, the vesting of the properties of the 
insolvent will not date back to the presenta- 
tion of the petition as the word “vesting” 
is not there in sub-section (7). We are unable 
to read sub-sections (2) and (7) in the manner 
sought to be construed or read by the learn- 
ed counsel for the appellants. Section 28 
deals with the effect of an order of adjudica- 
tion. The result of such an order is that the 
moment the order is made the whole of the 
property of the insolvent will vest in the 
Court or in a receiver subject to the other 
provisions of the Act. There is no purpose 
in making an order of adjudication if it is 
not to divest the insolvent of his rights, in- 
terest in and title to the whole of his pro- 
perties as the object and purpose of adjudi- 
cation is to make the estate of the insolvent 
available for division among the creditors. 
Whatever rights the insolvent possessed in 
the properties prior to the adjudication is 
completely divested of all his rights by the 
operation of Section 28 and the properties 
vest in the Court, whether a receiver is ap- 
pointed or not by the Court. We cannot 
understand what rights the insolvent can have 
thereafter in the properties that vested in the 
Court to convey his rights or interest to any 
other person. Sub-section (4) of S. 28 fur- 
ther provides that all property which is 
acquired by or devolves on the insolvent after 
the date of an order of adjudication and be- 
fore his discharge shall forthwith vest in the 
Court or receiver, and the provisions of sub- 
section (2) shall apply in respect thereof. 
This provision makes it absolutely clear that 
not only he loses whatever rights he had in 
the whole of his properties the moment an 
adjudication order is made out but also that 
any property that is acquired by him or 
devolves upon him subsequent to the date of 
the adjudication and before his discharge 
shall forthwith vest in the Court or receiver 
and such vesting is again made subject ta 
the provisions of sub-section (2) of S. 28. 
Thus, the effect of adjudication therefore is 
that it divests the insolvent ot alt rights in 
the properties till then held or possessed by 
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him. When sub-section (2) is read along 
with sub-section (7) the effect of such adjudi- 
cation relates back to, and takes effect from, 
the date of the presentation of the petition. 


No separate order of vesting is contemplated - 


so far as the Court is concerned for, the 
vesting is automatic the moment the adjudi- 
cation order is made. It is open to the Court 
to simultaneously under the same order vest 
the properties of the insolvent in the receiver 
or make an order subsequently vesting the 
properties in him. Once an order of adjudi- 
cation is made, no creditor to whom the in- 
solvent is indebted, whatever may be nature 
of the debt, can seek remedy against the pro- 
perty of the insolvent by way of suit of 
other proceedings except with the leave of 
the Court. In the instant case, the plaintiffs 
got themselves impleaded as parties to the 
insolvency proceedings. The fact that a decree 
was passed subsequent to the date of the 
presentation of the petition will not amount 
to saying that there is no vesting of the pro- 
perties in the receiver or the Court unless 
an order to that effect was made prior to 
the date of the decree. Since the adjudica- 
tion dates back to the date of the presenta- 
tion of the petition, the vesting also relates 
back to the date of the presentation, for that 
is the effect of the fiction introduced by sub- 
section (7) of S. 28 when read with sub- 
section (2) of S. 28. The devolution of the 
tights of the insolvent to the properties on 
the Court is by operation of law and is not 
dependant upon any order other than an 
order of adjudication. The following deci- 
sions amply bear out the view expressed by 
us: 


6. The Privy Council in Raghunath 
Das v. Sundar Das Khetri, ATR 1914 PC 129 
explained the effect of vesting the property in 
Official Assignee in these terms: 

“An attachment prevents and avoids any 

private alienation, but does not invalidate an 
alienation by operation of Jaw such as is ef- 
fected by a vesting order under the Insolvent 
Debtors Act of 1848, and an order for sale 
though it binds the parties does not confer 
title.” 
In Anantharama Iyer v. Kuttimalu Kovilama, 
AIR 1917 Mad 924, a Division Bench of the 
Madras High Court consisting of Sadasiva 
Aiyar and Moore, JJ., dealing with a case of 
sale in execution of a decree after notice to 
Court of adjudication of judgment-debtor ob- 
served: 

“A sale held in execution of a decree 
after notice to the Court that the Judgment- 
debtor was adjudged insolvent is irregular and 
confers no title on the auction-purchaser, the 
property being already vested in the receiver 
of the insolvent’s estate.” 

Pandurang Row, J., in Henry Merieu v. Offi- 
cial Receiver, Madurai, AIR 1935 Mad 907 
likewise held: 

“Where the property of the judgment- 
debtor is sold by the decree-holder after the 
judgment-debtor has applied for insolvency, 
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without notice to the Official Receiver, the 
sale is a nullity as the adjudication of the 
insolvent relates back to the date of bis 
petition and the Official Receiver is entitled 
to all the properties of judgment-debtor from 


that date.” $ 


Venkataramana Rao, J., in Venkata Sivayya 
v. Suryanarayana, AIR 1938 Mad 906 stated: 


“But, for this provision (Section 51) it 
will be open to the Official Receiver to con- 
tend that the creditor is not entitled to the 
sale proceeds because by virtue of the provi- 
sions of Section 28 (7) of the Act, the pro- 
perty must be deemed to have vested in him 
from the date of the presentation of the peti- 
tion and hence by virtue of the Statutory 
title tbus conferred on him he will be the 


person entitled to the sale proceeds of the ” 


property which in law belong to him.” 
Govinda Menon, J., sitting with Basheer 
Ahmed Sayeed, J., dealt with the combined 
effect of Section 28 (2) and (7) of the Pro- 
vincial Insolvency Act in Official Receiver v. 
Jessasingh, AIR 1951 Mad 687 and held: 


“By the operation of Section 28 (7) the , 
insolvency of the insolvent relates back to 


the date of the filing of the application for > 


insolvency and a decree, in a suit for specific 
performance of an agreement to execute a 
mortgage filed against him before the appli- 
cation for insolvency, passed during the pen- 
dency of the application is not binding on 
the Official Receiver if he is not made a 
party to such suit even though the Official 
Receiver is bound by the equities of the in- 
solvent and cannot be executed against him. 
The Official Receiver is not a legal represen- 
tative of the insolvent. The devolution in 
favour of the Official Receiver under Sec- 
tion 28 (2) being a devolution by law, Sec- 
tion 52 T. P. Act has no application.” 


er 


To the same effect is the view expressed by , 


the Division Bench of the Patna High Court ” 


in Tejmal v. (Firm) Jokiram Surajmal, AIR 
1936 Pat 112 that: 


“An order of adjudication under Cl. (7) 
of Section 28 relates back to the date when 
the petition for insolvency is admitted by 
the Court. The effect of clause (2) and 
clause (7) Section 28 is that the properties 
of the insolvent, wherever they may have 
been and whoever may have been 
in their possession, automatically vest 
in the Court. It is immaterial whether there 
was at that time any Receiver appointed by 
the Court or not. The vesting of the pro- 


perty of the insolvent in the Court is nota 


dependant upon there being a Receiver.” 
The view expressed by the Privy Council and 
the Madras High Court in the cases refer- 
red to above is binding upon this Court and 
we respectfully follow the view taken by the 
learned Judges in those cases. 


7. The two cases Sriramamurthi v, 
Official Receiver, AIR 1957 Andh Pra 692 
and Rama Raju v. Official Receiver, AIR 


$ 


1964 Andh Pra 299 do not render any assis- 
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tance to the argument advanced by the 
learned counsel for the appellants. In AIR 
1957 Andh Pra 692, Viswanatha Sastri, J., 
sitting with Krishna Rao, J. referred to the 
decision of the Madras High Court in AIR 
1951 Mad 687 (Supra) and there is nothing 
to suggest that any different note was struck 
by him. The facts of the case before the 
learned Judges there, were totally different 
and on those facts, the learned Judges ob- 
served:— 

“There may be some ambiguity in the 
word “thereafter” as used in Section 28 (2) 
but having regard to the explicit reference 
to the order of adjudication to which the 
word thereafter is related in the same clause 
and to the anomalous results flowing from 
a different interpretation it must be held 
that doctrine of relation back in Section 28 
(7) applies to the first part of Section 28 (2) 
and not to the second part and that a suit 
instituted after the filing of an insolvency 
petition and before adjudication does not 
become incompetent or unsustainable by 
peanon of want of leave of the insolvency 

ourt.” 


“The question here is not whether the suit 


` 


= 


has become incompetent or unsustainable by 
reason of want of leave of the insolvency 
Court, but as to the effect of adjudication 
viz., Whether the adjudication, in its wake, 
takes in vesting also so as to relate back 
vesting to the date of the presentation of 
the petition by the insolvent. The other case 
AIR 1964 Andh Pra 299 (supra) has no rele- 
vance to the question involved in this case. 
There, the question was whether after the 
annulment of the adjudication the Official 
Receiver can initiate proceedings under Sec- 
tions 53 and 54 of the Provincial Insolvency 
Act. In that context, Satyanarayana Raju, 
J., (as he then was) sitting with Anantanara- 
yana Ayyar, J., held that whatever may be 


«< the powers conferred on an interim Receiver, 


the Property of the debtor does not vest in 
him as it does in a receiver appointed after 
adjudication under Section 56-of the Act. In 
other words, his appointment has not the 
same effect as the effect of the appointment 
of an Official Receiver after adjudication. 
Even there, there is nothing which supports 
the construction sought to be placed by the 
learned Counsel on sub-sections (2) and (7) 
of Section 28. The learned Judges drew 
distinction between the appointment of an 
interim Receiver under Section 56 and the 
appointment of a receiver after adjudica- 
tion. In the words of Satyanarayana Raju, 


=J. 
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“Whatever may be the powers conferred 
on an interim Receiver, the property of the 
debtor does not vest in him as it does in 
a Receiver appointed after adjudication under 
Section 56 of the Act; in other words his 
appointment has not the same effect as the 
effect of the appointment of an Official Re- 
ceiver after adjudication. It is only after ad- 
judication that an insolvent can be said to 
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have been divested of his property and it is 
only then and not otherwise that the pro- 
perty would vest in the Receiver. But be- 
fore adjudication, the debtor continues to 
be the (legal) owner of the property.” 
The above distinction drawn by the learned 
Judges should dispel whatever lingering doubt 
there may be regarding the vesting of the 
insolvent’s properties consequent upon adju- 
dication. We have, therefore, no hesitation 
in holding that, by virtue of the provisions 
of Section 28 (7) of the Act, the properties 
of the insolvent must be deemed to have 
vested in the Official Receiver with effect 
from the date of the presentation of the 
petition and hence, by virtue of his title to 
the properties, conferred upon him by ne 
statute, the validity of the sales held by him! 
of the properties in question is not liable to] 
be challenged. 

8. We, therefore, find no merits in 
this Letters Patent Appeal and dismiss it 


with costs. 
Appeal dismissed. 
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Joint Director of Mines Safety Hydera- 
bad Region, Hyderabad, Appellant v. M/s. 
The Tandur and Navandgi Stone Quarries 
(P) .Ltd., Hyderabad, Respondent. 

Writ Appeal No. 227 of 1972, DJ- 
16-2-1973. 

Index Nofe:— (A) Mines Act (1952), 
Section 3 (1) (b) Proviso (ii) — Exemption 
under Section 3 (1) (b) — Word “and” used 
at the end of paragraph (b) of proviso (ii), 
interpretation of — It cannot mean “or”. 

Brief Note:— (A) The main intention 
of Section 3 (1) (b) being to exempt the 
extraction of building stone and limestone 
from the mines generally, condition No. 2 
of the proviso to clause (b) which is an 
exception to this general provision would 
have to be interpreted strictly in order to 
carry out the main purpose of the legisla- 
tion. The use of ‘or’ and ‘and’ in Sec. 3 
clearly shows that the legislature was aware 
of the meaning of and the difference in 
these words and that is why they 
have been very appropriately used in 
Section 3 wherever they wanted to indicate 
their intention clearly. Thus a plain reading 
of Section 3 (1) (b) can leave no one in 
doubt that the word ‘and’ appearing in 
para (b) of sub-clause Gi) of the proviso to 
clause (b) cannot mean ‘or. It is a con- 
junction and joins all the three paras (a), 
(b) and (c) to sub-clause (ii) of the proviso 
to clause (b). Thus, in order to apply sub- 
clause (ii). of the proviso to clause (b) the 
requirements of the three paras (a), (b) and 
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(c) ought to be fully satisfied. There is no 
warrant for any contention that if any one 
of the said three requirements is satisfied, 
the condition mentioned in sub-clause (ii) 
would be found to have been satisfied. 
(Paras 13, 19, 21, 24, 25) 
Therefore, where only one requirement, 
that is of employing 50 persons a day, has 
been satisfied and not the two others, the 
provisions of the Act except those mention- 
ed in Section 3 will not apply. Hence S. 17 
will not apply. (Paras 24, 25) 
K. Subrahmanya Reddy, Standing 
Counsel, for Central Government, for Ap- 
Pleats K. Srinivasamurthy, for Respon- 
lent. 


GOPAL RAO EKBOTE, C. J.— This 
appeal is from the judgment of our learned 
brother M. Krishna Rao, J., given in W. P. 
No. 1579 of 1970 on 3-3-1972 whereby the 
learned Judge allowed the writ petition and 
quashed the impugned notice. 

2. The facts in outline are that the 
petitioner-Company has a number of mines 
wherein building stones and limestone are 
extracted. One of such mines is Kaidgira 
lime stone mine situated in the District of 
Hyderabad. The said mine is an open cast 
quarry. It is engaged in extraction of build- 
ing stones and limestones. 

3. The Joint Director of Mines Safety 
issued the impugned notice under Section 22 
(1) of the Mines Act directing the petitioner- 
company to appoint a qualified Mines Mana- 
ger under Section 17 of the Act. The peti- 
tioner-company submitted its explanation on 
1-4-1970 contending inter alia that the pro- 
visions, except those mentioned in Section 3, 
are not applicable and as a result, the Joint 
Director cannot ask the petitioner-company 
to appoint a Manager as Section 17 is not 
applicable. 

4. The Joint Director, however re- 
jecting the explanation offered by the peti- 
tioner-company in his letter dated 8-4-1970 
directed the petitioner-company to comply 
with the notice. It is that notice which 
brought the petitioner to this Court. 

5. The petitioner mainly contended 
in the petition that the provisions of the Act 
except those mentioned in Section 3 includ- 
ing Section 17 do not apply to the mine in 
question inasmuch as sub-clause (ii) of the 
proviso to clause (b) of sub-section (1) of 
Section 3 is not satisfied inasmuch as the 
petitioner-company has, though employed 50 
persons a day, the other two paragraphs are 
not attracted to the facts of the present case. 
The learned Judge accepted this contention 
and held that all the three requirements i.e., 
paragrapas (a) (b) and (c) of sub-clause (ii) 
of the proviso to clause (b) of Section 3 (1) 
must be satisted and since only one 
requirement alone has been satisfied and 
not the two others, the provisions of the Act 
except tnose mentioned in Section 3 are not 
attracted to the case. The learned Judge 
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therefore found that the case comes with- 
in the exemptions granted under Section 3 of 
the Act and as stated earlier, ultimately 
quashed the notice. 

6. 
tention of Sri K. Subrahmanya Reddy, the 
learned Counsel for fhe appellant, is that 
although the word ‘and’ is used at the end 
of paragraph (b) of sub-clause (ii) of the 
proviso to clause (b) of sub-section (1) of 
Section 3, it has to be read as ‘or’ and con- 
sequently argued that if the provision is so 
tread, then any one condition mentioned in 
the three paragraphs of sub-clause (ii) of the 
proviso to clause (b) would be attracted and 
would make Section 17 applicable to the 
petitioner-company’s case. 

7. In order to appreciate the implica- 
tions of this contention, it is necessary to 
read Section 3 in so far as it is relevant:— 

“3 (1) The provisions of this Act, ex- 
cept those contained in Sections 7, 8, 9, 44, 
45 and 46 shall not apply to 

(a) x x X x x 

{b) any mine engaged in the. extraction 
of Kankar, murrum, laterite, boulder, gra- 
vel shingle, ordinary sand (excluding mound- 
ing sand, glass sand and other mineral sands), 
ordinary clay (excluding kaolin, china clay, 
white clay or fire clay) building stone, road 
metal, earth, fullers earth and limestone: 

Provided that— 

(i) the workings do not extend below 
super jacent grounds; or 

Gi) where it is an open cast working— 

(a) the depth of the excavation measur- 
ed from its highest to its lowest point no 
where exceeds six metres; 

(b) the number of persons employed on 
any one day does not exceed fifty; and 

(c) explosives are not used in connection 
with the excavation. 

(2) Notwithstanding anything contained 
in sub-section (1), the Central Government 
may, if it is satisfied that, having regard to 
the circumstances obtaining in relation to a 
mine or part thereof or group or class of 
mines, it is necessary or desirable so to do, 
by notification in the Official Gazette, dec- 
lare that any of the provisions of this Act, 
not set out in sub-section (1) shall apply to 
any such mine or part thereof or group or 
class of mines or any class of persons em- 
ployed therein. 

(3) Without prejudice to the provisions 
contained in sub-section (2), if at any time, 
any of the conditions specified in the proviso 
to clause (a) or clause, (b) of sub-section (1) 


is not fulfilled in relation to any mine refer-- 


red to in that sub-section, the provisions of 
this Act not set out in sub-section (1), shall 
become immediately applicable, and it shall 
be the duty of the owner, agent or manager 
of the mine to inform the prescribed autho- 
rity in the prescribed manner and within the 
prescribed time about the non-fulfilment.” 


8. A careful reading of clause (b) of 
sub-section (1) of Section 3 would indicate 


In this appeal the principal con- - 
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that the provisions of this Act, except those 
mentioned therein, shall not apply to any 
mine engaged in the extraction of building 
stone or lime stone. The section then ex- 
cepts out of these mines by providing two 
conditions. Firstly, if the workings do not 
extend below super jacent ground in cases 
of building stone or limestone then the 
exemption granted in sub-section (1), cl. (b) 
would not apply. In other words, all the 
provisions other than those mentioned in 
sub-section (1) would also apply to such a 
case. The second case in which all the pro- 
visions of the Act would apply is where it 
is an open cast working, the depth of the 
excavation of which measured from its 
highest to its lowest point nowhere exceeds 
six metres; the number of persons employed 
on any one day does not exceed fifty; and 
explosives are not used in connection with 
the excavation. In such a case also, the 
main clause (b) of sub-section (1) of Sec. 3 
would not govern. In other words, if sub- 
clause (ii) of the proviso to clause (b) in its 
totality is satisfied, then all the provisions 
other than those mentioned in sub-section (1) 
would also be attracted. The exemption in 
such cases provided by Section 3 (1) (b) 
would not be available. 


9. The contention of the learned 
Advocate for the appellant is that although 
apparently it may be seen that the word 
‘and’ is conjunctively used, but if the provi- 
sions of sub-section 3 are borne in mind and 
the legislation being a social welfare legisla- 
tion is kept in view, the word ‘and’ appear- 
ing at the end of para (b) of sub-clause (ii) 
of the proviso to clause (b) of sub-sec. (1) 
of Section 3 would have to be interpreted 
as ‘or? which would mean that any one of 
the three conditions of sub-clause (ii) if 
satisfied, the entire Act would apply to such 
a case. And since one of the conditions, that 
is, the number of persons employed on any 
one day by the  petitioner-company admit- 
tedly exceeds 50, all the provisions of the 
Act including Section 17 must apply to the 
petitioner-company. 


10. Now, in ordinary usage, ‘and’ is 
conjunctive and ‘or’ disjunctive. But to carry 
out the intention of the legislature, it may 
sometimes be necessary to read ‘and’ in place 
of the disjunctive ‘or’ and vice versa 


11. In Stroud’s Judicial Dictionary, 
3rd Edition, it is stated at page 135 that the 
word ‘and’ has generally a cumulative 
sense, requiring the fulfilment of all the con- 
ditions that it joins together, and herein it is 
the antithesis of the word ‘or’. Sometimes, 
however, even in such a connection it is, by 
force of a context, read as ‘or. When two 
or more requirements are provided in a sec- 
tion and it is the legislative intent that all 
of the requirements must be fulfilled in order 
to comply with the statute, the conjunctive 
Sand’ is used. On the other hand, where a 
failure to comply with any requirement im- 
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poses liability the disjunctive ‘or is used. 
What is, thus, plain is that ordinarily the 
word ‘and’ would be used in the cumulative 
sense and would require the fulfilment of all 
the conditions unless the context shows other- 
wise. In other words when the term ‘and’ 
is used, it is presumed to be used in the 
conjuctive sense, unless the legislative intent 
is clearly contrary. 


12. It is true that there has been so 
great laxity in the use of these torms that 
Courts have generally said that the words 
are interchangeable and that one may be 
substituted for the other, if to do so is con- 
sistent with the legislative intent. 


13. Is there anything in Section 3 
then which compels us to give the word ‘and’ 
a meaning other than the meaning which is 
ordinarily attributed to that word? It could 
not be disputed that the proviso to clause (b) 
of sub-section (1) of Section 3, if read plain- 
ly, would have no other meaning than the 
word ‘and’, ordinarily has, that is to say, 
that it is conjunctive and joins all the three 
paras (a), (b) and (c) attracted to sub-clause 
(ii) of the proviso to clause (b). 


14. If one analyses, Section 3 (1), it 
will be plain that to certain cases the Act 
does not apply. It is manifest that except 
the sections which are mentioned therein, 
other provisions of the Act shall not apply 
to cases mentioned in clauses (a) and (b) of 
sub-section (1). Both these clauses however 
have provisos. Clause (a) divides the cases 
into two categories of cases to which except 
the sections mentioned therein, the Act shall 
not apply and the cases to which the whole 
Act shall apply. The first category is refer- 
red to in clause (a) and the second category 
appears in the proviso to clause (a). Thus 
to the category mentioned in the main clause 
(a) to which Act shall not apply has an ex- 
ception in the proviso. And it is to cases 
coming within the proviso alone that the 
Act shall apply. 


15. Similar is the case with clause (b). 
The main clause (b) specifies the general 
category of cases to which the Act shall not 
apply. The privisos then make exception to 
this general cases and refers to two catego- 
tics of cases to which the Act shall apply. 
They are referred to in sub-clauses (i) and 
Gi). The cases covered by category 2, how- 
ever, have three standards to satisfy. In 
other words only that ‘open cast working’ 
case is covered which satisfies the three stan- 
dards cumulatively indicated in paras (a), 
(b) and (c). Thus, it will be seen that while 
proviso to clause (a) has only one condition 
and if that is satisfied the Act shall apply to 
such a case, proviso to clause (b) however 
has two conditions which, if satisficd, would 
make the entire Act applicable to these cases. 
The second condition, it will be seen, will 
be satisfied only when the three standards 
pennone in paras (a) (b) and (c) are fulfill- 
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16. Proviso to clause (a) has three 
sub-clauses indicated by Roman digits. It 
would, however, be seen that at the end of 
sub-clause (ii) the word ‘and’ appears which 
word being conjunctive makes the fulfilment 
of all the three sub-clauses necessary before 
proviso to clause (a) can be said to apply. 


17. Before clause (b) begins and 
after clause (a) has ended there appears the 
word ‘or’ which can leave no-one in doubt 
that clause (a) is disjunctive and separate 
from clause (b). 

18. The proviso to clause (b) has 
also two sub-clauses. It is pertinent to note 
that after sub-clause (i) and before sub- 
clause (ii) the word ‘or’ is used, which makes 
these two sub-clauses disjunctive and sepa- 
Tate. 


19. We then come to sub-clause (ii) 
of the proviso to clause (b). It has three 
paras (a), (b) and (c). After paras (a) and 
(b) semicolons are given. But after the semi- 
colon at the end of para (b) the word ‘and’ 
is used. It is, in our judgment, beyond 
doubt that this conjunctive word combines 
and joins all the three paragraphs in order 
to constitute one single condition. Thus, in 
order to apply sub-clause (ii) of the proviso 
to clause (b) the requirements of the three 
paras (a), (b) and (c) ought to be fully satis- 
fied. There is no warrant for any conten- 
tion that if any one of the said three re- 
quirements is satisfied, the condition men- 
tioned in sub-clause (ii) would be found to 
have been satisfied. There is no room in 
the context of the proviso which would 
compel us to treat the word ‘and’ to mean 
‘or’. 

20. That this is the only fair and rea- 
sonable construction can be seen from the 
proviso to clause (a). Although the drafts- 
man, unlike sub-clause (ii) to clause (b) has 
adopted a different mode and has used 
Roman digits to indicate the sub-clauses but 
at the end of sub-clause Roman (ii) the word 
‘and’ is employed which as seen earlier must 
mean that in order to attract proviso to 
clause (a) the requirements of all the sub- 
clauses (1), (2) and (3) ought to be satisfied. 
The same intention is made clear in sub- 
clause (ii) of the proviso to clause (b) al- 
though instead of Roman digits this time the 
draftsman has used small alphabets. We do 
not think that merely because the draftsman 
has used two different devices in expressing 
himself in the two provisos the intention of 
the author and the meaning of the term 
‘and’ would in any manner differ. On the 
other hand, if one looks at the latest trend 
in drafting the Statutes, it would be evident 
that in order to solve the difficulty which 
many times arises because of the use of 
either the conjunctive or disjunctive is avoid- 
ed, a different technique is employed. When 
compliance with every standard set by the 
provision is desired and one standard is not 
intended to be a condition upon another, a 
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mere itemization of the standards is consi- 
dered to be the best practice and is now-a- 
days freely used. That is what is done in 
the instant case. The proviso to clause (a) 
as well as proviso to clause (b) Gi) have 
itemised the standards though by adopting 
different modes of indicating the items and 
at the same time by using the word ‘and’ 
also. This method has doubly assured the 
clear intention of the author. 


21. The use of ‘or’ and ‘and’ in Sec- 
tion 3 therefore clearly shows that the Le- 
gislature was aware of the meaning of and 
the difference in these words and that is 
why they have been very appropriately used 
in Section 3 wherever they wanted to in- 
dicate their intention clearly. Thus a plain 
reading of Section 3 (1) (b) can leave no 
one in doubt that the word ‘and’ appearing 
in para (b) of sub-clause (ii) of the proviso 
to clause (b) cannot mean ‘or’. It requires 
that all the requirements must be satisfied 
in order to comply with the sub-clause (ii). 
If it is to be construed in disjunctive sense 
it would not effectuate legislative intent. 

22. It was, however, contended that 
sub-section (3) is a compelling provision in 
the light of which the word ‘and’ shall have 
to be used as ‘or’. Now sub-section (3) un- 
doubtedly says that if at any time any of 
the conditions specified in the proviso to 
clause (a) or clause (b) of sub-section {1) is 
not fulfilled, then a certain consequence 
would follow. What was argued was that 
the words ‘any of the conditions’ used in 
sub-section (3) would only mean that any one 
of the conditions in sub-clauses (a) or (b) or 
(c) of paragraph (ii) of the proviso to cl. (b) 
of sub-section (1) of Section 3. We are not 
impressed with this argument. What is ig- 
nored in advancing this argument is that the 
word ‘conditions’ mentioned in sub-section (3) 
refers cumulatively to sub-clauses (i), (ii) and 
(iii), in the proviso to clause (a) and disjunc- 
tively to sub-clause (i) or (ii) in proviso to 
clause (b). It does not refer to the para- 
graphs (a), (b) and (c) of. sub-section (ii) of 
the proviso to clause (a). If one reads the 
proviso to clause (a), it would immediately 
be plain that the sub-clauses are indicated 
in Roman figures, but it cannot be doubted 
that though there appear to be three condi- 
tions mentioned in the proviso to clause (a) 
but because of the word ‘and’ at the end of 
sub-clause (ii) in effect there is only one con- 
dition. There are however two conditions 
enumerated in Roman figures in the proviso 
to clause (b). The  sub-conditions enume- 
rated in condition No. 2 in the proviso to 
clause (b) cannot strictly be called as con- 
ditions, because they are requirements of 
condition No. 2. They altogether make con- 
dition No. 2 and that is why after the first 
condition was enumerated, the word ‘or’ is 
used before the second condition was laid 
down. What becomes therefore, plain is that 
three paragraphs mentioned in sub-clause (ii) 
of the proviso to clause (b) not being condi- 
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tions but requirements of condition No. 2, 
sub-section (3) would not in any manner 
change the ordinary meaning of the word 
‘and’, In any case it would not compel this 
Court to treat the word ‘and’ as ‘or’. Any 
such construction would prevent giving ef-- 
fect to or harmonizing of all the provisions 
of Section 3. It is true that the word used 
in sub-section (3) is ‘conditions’ whereas pro- 
viso to clause (a) as seen, in effect, has only 
one condition. But, that, in our judgment, 
will make no difference obviously because 
proviso to clause (b) has indisputably two 
conditions (i) and (ii). Thus cumulatively for 
both these clauses, there are three conditions 
and that is why the word ‘conditions’ is used 
in sub-section (3). It would not be reason- 
able to require the satisfaction of that word 
separately in clauses (a) and (b). That is 
clearly not the meaning of sub-section (3). 
This alone is the way to harmonise sub-sec- 
tion (3) with sub-section (1) of Section 3. 
Any other interpretation would lead to 
absurd or unreasonable results. 


23. Jt is also relevant to mention 
that sub-section (2) commences with a non 
obstante clause and then confers powers on 
the Central Government to declare that any 
of the provisions of the Act not set out in 
sub-section (1) shall apply to any such mine 
or part thereof or group or class of mines 
employed therein. With this wide power 
entrusted by the Legislature to the Govern- 
ment, it does not seem possible that the 
Legislature would have meant to apply the 
provisions of the Act even to a case where 
one of the three sub-conditions mentioned in 
condition No. 2 in the proviso to clause (b) 
is satisfied. 


24. If the construction sought to be 
placed by the learned Advocate for the ap- 
pellants is accepted then it would create some 
Tesults which we do not think were even 
intended by the Legislature. For example, 
if very much less than 50 persons a day are 
employed to excavate a mine whose depth 
is far less than six metres, then all the pro- 
visions of the Act would apply and it could 
not be doubted that the provisions which 
are to be intended to safeguard the interests 
of the labour by creating pleasant conditions 
of work at the place where they are work- 
ing would be too onerous to bear by such 
amine. We do not therefore think that it 
was at any time intended by the Legislature 
to make one of the three sub-conditions 
mentioned in paragraph (ii) of the proviso if 
Satisfied the entire provisions of the Act 
would apply. .On the other hand, we are 
satisfied that it was clearly intended that all 
the three sub-conditions mentioned in condi- 
tion No. 2 ought to be satisfied before the 
other provisions of the Act are also applied 
to a mine, 


25. The contention that the enact- 
ment being a social welfare legislation, we 
should be liberal in our construction and 
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interpret the word ‘and’ as ‘or’ is not im- 
pressive. It is true that this Court is always 
reluctant to put an interpretation upon 
labour legislation which is likely to prejudice 
the rights and welfare of labour. It is fully 
conscious of the fact that the labour legis- 
lation has been put by the legislature on the 
Statute book primarily for purposes of re- 
dressing the balance between the employer 
and the employee and it would not, unless 
compelled to do so, by clear language of the 
Legislature, put any construction upon the 
provisions of labour legislation which will 
in any way prejudicially affect their rights. 
We are, however, very clear, in our opinion, 
that Section 3 (1) (b) is so clearly worded 
that it is not possible to put the construc- 
tion which is sought to be put upon it by 
the learned Advocate appearing for the ap- 
pellant. We do not think that by accepting 
that interpretation we would be advancing 
in any manner the purpose of the legislation. 
If one remembers that the main intention 
of Section 3 (1) (b) is to exempt the extrac- 
tion of building stone and limestone from 
the mines generally, then condition No. 2 
of the proviso to clause (b) which is an ex- 
ception to this general provision would have 
to be interpreted strictly in order to carry 
out the main purpose of the legislation. We 
are satisfied that it is by putting the ordi- 
nary construction on the word ‘and’ which 
has been deliberately used by the Legisla- 
ture that the intention of the Legislature in 
nme Section 3 (1) (b) would be advanc- 
e 


26. For the reasons we have given, 
the appeal fails and is dismissed with costs. 
Advocate’s fee Rs. 100/-. 

Appeal dismissed. 
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Index Note-— (A) Hindu Adoptions 
and Maintenance Act (1956), Section 25 — 
Alteration in amount of maintenance fixed 
under agreement — Section does not apply 
fo agreement whereunder maintenance 
holder has relinquished his right in consi- 
deration of a fixed sum. Decision in Appeal 
No. 19 of 1969, D/- 9-9-1970 (Andh Pra), 
Reversed. 

Brief Note:-— (A) Where a mainten- 
ance holder under an agreement has relin- 
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quished his right of maintenance prior to 
the coming into force of the Act he cannot 
claim any enhanced amount under Sec. 25 
on the ground that the income from the 
family has increased. (Case law discussed). 
(Para 30) 
The opening words of Section 25 apply 
only to the agreements which fix the 
amounts of maintenance and give retrospec- 
tivity to the extent that even if the agree- 
Ment enjoins not to enhance the amount of 
Maintenance, it is retrospective even though 
the agreements were entered into prior to the 
Act. But beyond that these words cannot 
be extended to an agreement whereby the 
right to maintenance itself is relinquished. 
Thus the distinction between an agreement 
fixing the amount of maintenance and the 
agreement extinguishing the right itself is 
plain and Section 25 applies only to cases 
where right to maintenance is subsisting on 
the day of the Act. (Paras 30, 32) 
Cases Referred: Chronological Paras 
(1970) Second Appeal No. 432 of 1968, 
D/- 31-3-1970 (Andh Pra), Seethara- 
maiah v. Padmavathi 
AIR 1969 Andh Pra 213 = 1969-1 
Andh WR 41, C. Ambayamma v. C. 
wa as thi 
ie Anan WR 429, Muthyalamma 
Chi ppanna 5, 34, 35, 38, 39 
AR 1966 Mad 428 = 79 Mad LW 
87, V. Rangamma v. Venkatrajalu 22 
AIR 1965 SC "i070 = (1965) 3 SCR 123, 
Raja Gopal Rao v. Sitha Ramamma , 
22, 30 
AIR 1964 Mad 217 = oy 2 Mad 
LJ 403, Seshi Ammal Thaiyu 
Ammal 22, 33 
AIR 1962 Orissa 193 = ILR (1962) Cut 
383, Sm. Saraswati v. Sm. Rupa 13 
AIR 1960 Mad 294 = (1960) 1 Mad LI 
215, S. Sankaranarayana v. Lakshmi 
Ammal 


a 13 
AIR 1959 Andh Pra 269 = 1959-1 
Andh WR 12, Kameswaramma v. 
Subrahmanyan 5, 22, 36 
AIR 1937 Bom 358 = 39 Bom LR 
458, Purshottamdas v. Rukmini 15 


AIR 1924 Mad 687 = 46 Mad LJ 189, 
A. Mouleswara Rao v. A. Durgamba 15 
(1904) 14 Mad LJ 339, Subramaniam 
Pattar v. Vembammal 21 
(1879) 5 Cal LR 18, Rajender v. Putto 13 
(1878) ILR 2 Bom 624 (FB), Siddalin- 
gappa v. Sidava 13 
N. V. Sankara Rao, for Appalant; 
N. Subba Reddy, for Respondent. 


EKBOTE, C. J. There were two 
brothers G. Chenchu Naidu, and Narappa 
Naidu. They constituted a Hindu Joint 
Family. They owned ‘A’ schedule im- 
movable properties at Kesavaram village. 
Chenchu Naidu died undivided some 37 
years before without leaving any issue. The 
plaintiff is the widow of Chenchu Naidu. 
She claimed maintenance from Narappa 
Naidu who was the sole surviving copar- 
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cener. As a result of some mediation, the 
plaintiff and Narappa Naidu came to an 
agreement. Narappa Naidu paid Rs. 400/- 
in full quit of maintenance keeping in view 
the property of the family. She executed 
a registered relinquishment deed on 14-9- 
1936 whereby she gave up all ber rights in 
the family immovable property and also 
gave up her rights of maintenance against 
the family. She agreed not to raise any 
dispute about her maintenance thereafter. 


Ze While so, she instituted a suit for 
recovery of past and future maintenance. 
She claimed 1/2 putties of paddy, Rs. 300/- 
per annum towards clothing and utensils, 
and Rs. 3,000/- towards provision for resi- 
dence. She also claimed Rs. 4,950/- arrears 
of maintenance of six years. She contend- 
ed that the amount paid under Exhibit B-1, 
the relinquishment deed, was temporary and 
as the cost of living had increased, the 
amount was insufficient. It was also stated 
that the defendant, who is the widow of 
Narappa Naidu, is receiving a large income 
from the family properties. Therefore she 
is entitled to the enhanced maintenance. 


3. The suit was resisted by the de- 
fendant mainly on the ground that under 
Exhibit B-1, the plaintiff had relinquished 
her right to maintenance. “Therefore she 
cannot claim any maintenance, leave aside 
the enhanced maintenance. 


4. The trial Court framed appro- 


- priate issues and after recording the evidence 


produced by the parties dismissed the suit 
by its judgment dated 1-6-1966. It was found 
that the plaintiff’s maintenance claim was 
permanently settled under Exhibit-1. 


5. On appeal, our learned brother 
M. Krishna Rao, J., decreed the plaintiff’s 
suit. He held that “in more than one case 
it was held by this Court that the main- 
tenance-holder was not debarred from ignor- 
ing the agreement or decree in seeking fur- 
ther relief.” He relied on S. Kameswaram- 
ma v. Subrahmanyan, ATR 1959 Andh Pra 
269 and C. Ambayamma v. C. Ganapathi, 
AIR 1969 Andh Pra 213. We observed that 
“in Muthyalamma v. China Appanna, 1968-1 
Andh WR 429, it was held by a learned 
single Judge of this Court that the expres- 
sion agreement used in Section 25 of the 
Act does not cover a case where a claim for 
maintenance was once for all fixed at a 
lump sum in full settlement of the claim. The 
said decision has been recently overruled by 
a Division Bench of this Court in a Judg- 
ment dated 31-3-70 in Second Appeal 
No. 432 of 1968 (Andh Pra) -(Seetharamaiah 
v. Padmavathi) wherein it was held that the 
agreement contemplated in Section 25 in- 
cludes also an agreement as in the present 
case where the claim for maintenance was 
permanently settled by paying a lump sum 
amount.” 


Following the said decision of the 


6. 
Division Bench, the learned Judge decreed 
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the plaintiff’s suit as mentioned in his Judg- 
ment. 

7. When the L. P. A. against the 
judgment of the learned Judge came before 
a Bench of this Court on 16-11-1972, the 
Bench directed the case to be referred to a 
Full Bench in view of the importance of the 
question involved. That is how the case 
bas come before us. 


8. The question thus arises on Sec- 
tion 25 of the Hindu Adoptions and Main- 
tenance Act (hereinafter called the Act) 
which was passed for protecting the rights of 
maintenance of those who are entitled to 
such maintenance adequately. While we 
construe the section so as to produce the 
effect intended by the Legislature, we ought 
not, in construing it, to give more retrospec- 
tive effect to it than what was plainly intend- 
ed by the legislature, because if we do so, 
we shall run the risk of interfering with 
honest transactions which were entered into 
and were closed prior to the Act for all 
intents and purposes. The construction of 
Section 25 therefore raises the question of 
the limits of its retrospectivity. 


9. It cannot be in doubt that a sta- 
tute is deemed to be retrospective which 
takes away or impairs any vested rights ac- 
quired under existing laws, or creates a new 
obligation, or imposes a new duty or attaches 
a new disability in respect of transactions or 
considerations already past. But a statute 
would not be called a retrospective statute 
merely because a part of the requisites for 
its action is drawn from a time antecedent 
to its passing. 

10. Section 25 of the Act, if read in 
this context, it would be easily seen that it 
is retrospective in its operation. It not only 
disregards certain contracts not to increase 
the amounts of maintenance but it expressly 
states that even if the claim of maintenance 
is merged in a decree or is made subject of 
an agreement entered into prior to the Act, 
its quantum can be enhanced if circumstan- 
ces warrant. 


1L It is now firmly held that no sta- 
tute shall be construed so as to have a ret- 
rospective operation, unless its language is 
such as plainly to require such a construc- 
tion. And the same rule involves another 
and subordinate rule, to the effect that a 
statute’ is not to be construed so as to have 
a greater retrospective operation than its 
language renders necessary. 


12. We must therefore look at the 
general scope and purview of the Act, and 
at the remedy sought to be applied, and 
consider what was the former state of the 
law, and what it was the legislature contem- 
plated. 

13. Now under the traditional Hindu 
Law, the amount of maintenance, whether 
it is fixed by a decree or by agreement, was 
liable to be increased or diminished, when- 
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ever there was such a change of circumstan- 
ces as would justify a change in the rate. 
See S. Sankaranarayana v. Lakshmi Ammal, 
AIR 1960 Mad 294, Smt. Saraswati v. Smt. 
Rupa, AIR 1962 Orissa 193, Siddalingappa 
v. Sidava, (1878) ILR 2 Bom 624 and Rajen- 
der v. Putto, (1879) 5 Cal LR 18. 


14. What is thus plain is that the 
rate of maintenance could be enhanced if 
the income has materially increased or there 
was material increase in the cost of living, 
provided of course that this increase was not 
anticipated and allowed for at the time of 
the decree or agreement. Likewise the quan- 
tum of maintenance could be reduced if the 
income had diminished. 

15. This increase or decrease in the 
Tate of maintenance was, however, subject to 
an agreement of the maintenance if any. If a 
widow entitled to receive maintenance had en- 
tered into an agreement to receive a fixed 
maintenance per mensem, per annum or for 
whole life and had expressly contracted not to 
claim any increase in future even in case of 
change of circumstances it was held to be 
binding upon the widow. See A. Moules- 
wara Rao v. A. Durgamba, AIR 1924 Mad 
687 and Purshottamdas v. Rukmini, AIR 
1937 Bom 358. 


16. It would thus be plain that a 
widow or a person entitled to receive main- 
tenance under Hindu Law could agree not 
to claim enhancement in the amount of main- 
tenance fixed and that was binding on such 
widow or person. Likewise the widow or 
the person entitled to maintenance could ag- 
ree to receive a lump sum or some property 
in lieu of maintenance and relinquish the 
right to maintenance. 

17. It was clear that the right to 
maintenance did not rest on contract of the 
parties but on the provisions of the Hindu 
law which expressly governed the rights and 
duties of the different members of the Hindu 
family. Such a right, however, could be res- 
tricted by agreement or could be surrendered 
z Telinquished altogether for a considera- 

on. 

18. It is true that right to future 
maintenance was not transferable under the 
provisions of the Transfer of Property Act. 
It continues to be so. This however, did 
not mean that the right to maintenance could 
not be given up or relinquished as it did not 
and even now does not amount to transfer 
within the meaning of Section 6 (dd) of the 
Transfer of Property Act. 

19. This then was the position of law 
in so far as it is relevant for our purpose 
prior to the Act. The Act has undoubtedly 
brought about some material and important 
alterations and modifications in the rule of 
Hindu Law relating to maintenance. The 
Act, however, is not exhaustive on the law 
of maintenance; but in respect of all matters 
dealt with in the Act it supersedes the rules 
of the law of maintenance previously appli- 
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cable of Hindus. The Act also supersedes 
any other law contained in any legislation, 
Central or State in so far as such legis- 
lation is inconsistent with the provisions 
of the Act. 

20. What then is the alteration or 
modification which Section 25 of the Act 
makes in the rules of Hindu Law relating to 
quantum of maintenance or right to surren- 
der or relinquish the right to maintenance? 
In our judgment the section makes one subs- 
tantial change and that is that it supersedes 
the agreements, if any, whereunder the main- 
tenance holders had contracted not to claim 
enhancement in the maintenance fixed in the 
agreement or decree. To this extent un- 
doubtedly Section 25 is retrospective as it 
disregards any such term of the decree or 
the agreement. That is the direct effect of 
the few introductory words of Section 25 of 
the Act. They read: 

“The amount of maintenance, whether 
fixed by a decree of Court or by agreement, 
either before or after the commencement of 
the Act.” 


21, The words used are of wide am- 
plitude and admit of no restrictive interpre- 
tation. In order that the section should 
apply, it is enough to show that the amount 
of maintenance is fixed in a decree or agree- 
ment. The Court then has jurisdiction to 
enhance its quantum so fixed if changes in 
the circumstances justify. The Court’s dis- 
cretion is not made subject to any contract 
between the parties or to any term of the 
decree by and under which the maintenance 
holder could not claim enhancement in the 
amount of maintenance, even if there has 
been a material change in the circumstances. 
If any such term is permitted to be effective 
even after S. 25 came into force, it would 
plainly be inconsistent with that sec- 
tion. Such a term in reality stands super- 
seded by virtue of Section 25 read with Sec- 
tion 4 of the Act. Thus the necessary mean- 
ing and effect of those opening words of 
Section 25 is that notwithstanding any 
contract or term in a decree that the 
amount fixed shall in no case be increas- 
ed the Court can direct enhancement in 
the quantum so fixed In the agreement 
or decree if the circumstances so justify. 
Even in the presence of any such condi- 
tion, the agreement or the decree would 
be said to have fixed the amount of 
maintenance, It is immaterial whether 
the amount is fixed for a month. a year 
or even for life. It is now settled that 
the expression that the maintenance is 
to be paid to a widow for her life can= 
mot be construed as involving a release 
of the right to have the amount raised 
if circumstance entitled her to it. See 
Subrahmaniam Patter v. Vembammal, 
(1904) 14 Mad LJ 339. As long as the 
agreement shows that an amount of 
maintenance is fixed with nothing more, 

cement in it can be claimed under 
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Section 25, although there may be a 
condition that no enhancement shall be 
claimed. 


22. What is plain is that it is 
those opening words which have been 
given liberal construction because Sec- 
tion 25 enacts a beneficial social legisla~ 
tion. The purpose of it is to protect 
helpless widows and others entitled to 
maintenance against the abuse of their 
position in the family. That this is the 
true position of Section 25 of the Act 
can be seen from the following decisions, 
S. Kameswaramma v. Subramanyam, 
AIR 1959 Andh Pra 269; Seshi Ammal v. 
Thaiyu Ammal, AIR 1964 Mad 217; Raja 
Gopal Rao v. Sitha Ramamma, AIR 1965 
SC 1970 and V. Rangamma v. V, Venkat= 
rajalu, AIR 1966 Mad 428. 

23. All these decisions, however, 
lay down only one thing and that is 
that notwithstanding any agreement by 
a widow or other maintenance holder not 
to claim higher rate of maintenance, even 
when changed circumstances warrant, 
such a person would be entitled to en 
hanced maintenance under Section 25 of 
the Act if there has been a material 
change in the circumstances. 

24. It must be borne in mind thaf 
the said decisions do not relate to a 
question, as here where the right to 
maintenance itself was relinquished al- 
beit in consideration of specified sum of 
money, In principle it would not make 
any difference if the right to mainte 
mance is given up in lieu of some move~ 
able or immovable property or in lieu 
of a certain amount. These decisions do 
mot concern themselves with the ques- 
tion as to whether the right of mainten~ 
ance which stood relinquished prior to 
the Act gets revived under Section 25 
of the Act. These decisions therefore 
are not authorities for the proposition 
that even if right to maintenance is 
relinquished prior to the Act, the result 
of the opening words of Section 25 is to 
revive the right and the Court can en- 
hance the amount of maintenance even 
in such a case. There is no justification 
for confusing the two distinct and sepas 
rate and mutually exclusive problems, 
The operation of these decisions there- 
fore cannot be extended to the cases of 
relinquishment of right to maintenance 
effected prior to the Act. Any such ap- 
praisal of these decisions would open 
the floodgate of cases even where right 
to maintenance was extinguished long 
prior to the Act. It is true that the word 
‘agreement? appearing in Section 25 is 
of wider import and there is no justifie 
cation to restrict the scope of that word. 
It must, however. be remembered that 
though the width of that word may not 
expressly or by necessary implication 
exclude any category of agreements, yet 
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however comprehensive that word may 
be, the agreements in all cases must have 
fixed amount of maintenance for the 
operation of that section. What is thus 
plain is that any agreement which does 
mot fix the amount of maintenance would 
mot come within the purview of Section 
25, Where an agreement releases or re- 
linquish the very right to mainte- 
mance, can it validly be contended that 
even such an agreement fixes the amount 
of maintenance? Distinction ought to be 
made between a lump sum amount fix- 
ed for maintenance for life and a lump 
sum amount paid as a consideration for 
relinquishment of the right to maintain 
itself. In one the right subsists and in 
the other it is extinguished. One is apt 
to go wrong if this difference is not 
borne in mind., 


25. Now the term ‘release’ tas 
been defined as the relinquishment. con- 
cession, or giving up of a right. claim 
or privilege by a person in whom it 
exists or to whom it accrues, to the per- 
son against whom it might have been 
demanded or enforced, Vide Corpus Juris 
Secundum. Volume 76, page 629. 


26. The relinquishment of a right 
according to this definition would not 
amount to a transfer of property. It may 
be that in view of language of a given 
Instrument, it is possible to hold that a 
document entitled release deed may yet 
be found to be a transfer, But on that 
account every deed of relinquishment 
would not automatically become a trans- 
fer of property. If relinquishment means 
the extinction of right, we fail to see 
what would be left for transfer or sale. 


27. In the instant case the deed 
(Exhibit B-1) is a plain relinquishment 
of right to maintain executed by the 
plaintiff entitled to be maintained in 
favour of the husband of the defendant 
who in law was obliged to maintain the 
plaintiff, We do mot therefore consider 
any justification to hold that Exhibit B-1 
jis not a relinquishment deed but is a 
case of transfer of future maintenance 
as was contended by Sri N. Subba Reddy, 
the learned counsel for the plaintiff. 


28. Exhibit B-1 expressly states 
that the plaintiff has relinquished or 
given up her right to maintain. She 
categorically said that she will have no 
right to family property out of which 
she had the right to be maintained. She 
did not stop at that. She further and 
quite unambiguously said that she has 
given up her right to maintenance and 
that she will not raise any dispute re- 
garding the right to maintenance there- 
after. We do not consider there could 
Ihave been more apt and clear words to 
extinguish her right to maintenance. It 
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would be misreading the deed if Exhibit 
B-1 is construed as fixing the amount 
of maintenance and keeping the right to 
maintenance alive. It would be contrary 
to the plain language of the deed’ and 
would be inconsistent with the intention 
of the parties so clearly expressed. 


29. Furthermore the opening 
words of Section 25 are not capable of 
reviving or re-opening of the right to 
maintenance which had ceased to exist 
on, the day of the Act. 


_ 30. We have already noticed the 
principles that the statutes are prospec- 
tive and will not be construed to have 
retroactive operation unless the language 
admits of no other construction, Retros~ 
pective effect, likewise, shall not be given 
to a greater extent than what was plain- 
ly intended. Is there then any reason to 
extend Section 25 to antecedent transac- 
tions and events of relinquishments of 
the right to maintain solemnly conclud- 
ed prior to the Act? Is there anything 
in the section or in the context of the 
Act or anything which can be collected 
from its language which might give 


words prima facie having retroactivity 
regarding fixation of amount of 
maintenance a larger retroactive 


operation resulting in re-opening rights 
of maintenance relinquished and transac- 
tions and events already closed and con~ 
cluded? It is plain that unless one finds 
some express or necessarily’ implied 
words which create that result one 
should be slow in giving a greater or 
enlarged retrospectivity to Section 25. 
We do not think the introductory words 
of Sec. 25 can be so extended as to take 
within their fold even the cases where 
right to maintenance had come to an 
end and was not subsisting on the date 
of the Act. We have noticed that the 
distinction between an agreement fixing 
the amount of maintenance and an 
agreement extinguishing the right itself 
is plain and unmistakable. It is obvious 
that Section 25 will apply only to cases 
where right to maintenance is subsisting 
on the day of the Act. If the right had 
ceased or extinguished S. 25 has no appli- 
eation. After the extinguishment of right 
to maintenance it would cast no obliga- 
tion on the defendant to pay the main- 
tenance amount. Thus vested rights and 
obligations would be deemed to have 
been created. If such vested rights were 
intended to be affected, we would have 
expected a clearer language in that be- 
half, In AIR 1965 SC 1970 at p, 1973 
(Git was) held: 


“Now, before the Act came into 
force, rights of maintenance out of the 
estate of a Hindu dying before the com- 
mencement of the Act were acquired, 
and the corresponding liability to pay 
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the maintenance was incurred under the 
Hindu law in force at the time of his 
death. It is a well-recognised rule that 
a statute should be interpreted. if pos- 
sible, so as to respect vested rights, and 
such a construction should mever be 
adopted if the words are open to ano- 
ther construction.” 


31. In the absence of anything in 
the Act to show that it is to have retro~ 
spective operation in re-opening the clos- 
ed transactions and events and to have 
the effect of altering the Jaw applicable 
to claim or obligation at the time when 
the Act is passed, it cannot be so con~ 
strued. 


32. When it is not disputed that 
under the traditional Hindu Lew as well 
as even after the Act came into force, 
it is possible for a widow to relinquish 
her right of maintenance, we fail to see 
how the previous operation of such law 
can be disregarded because of Section 25 
of the Act. It seems to us even in con- 
struing a provision which is to a certain 
extent retrospective we ought, never- 
theless, to bear in mind that maxim as 
applicable wherever we reach the line 
at which the words of Section 25 cease 
to apply. We are therefore very clear 
in our mind that the opening words of 
Section 25 apply only to the agreements 
which fix the amounts of maintenance 
and give retrospectivity to the extent 
that even if the agreement enjoins not 
to enhance the amount of maintenance, 
it is retrospective even though the 
agreements were entered into prior to 
the Act. But beyond that we do not 
think these introductory words are cap- 
able of being extended even to an agree- 
ment whereby the right to maintenance 
itself is relinquished. Such an extension 
is mot necessary and is not the logical 
corollary of the words and the proposi- 
tion is clear that you ought not to give 
a larger retrospective power to the sec- 
tion, even in an Act which is to some 
extent intended to be retrospective, then 
you can plainly see what the Legisla- 
ture meant. 


33. We have then to consider the 
decision of the Division Bench in S. A. 
432 of 1968 dated 31-3-1970. In that case, 
Exhibit B-1 dated 14-12-1935 was in 
question. Under the said agreement, the 
wife was to receive a sum of Rs. 2,500/- 
in‘ full settlement of her maintenance 
for her lifetime. She had agreed that 
she would not be entitled to claim any 
further enhancement of maintenance. It 
would be immediately seen that there 
was no relinquishment of the right to 
maintenance involved in that case. That 
question therefore was not relevant for 
a decision in that case. The learned 
Judges were of course right in holding 
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that the expression ‘agreement’ used in 
Section 25 is comprehensive enough to 
take in even cases where a lump sum 
was settled in lieu of maintenance. They 
relied on AIR 1964 Mad- 217, There can 
be no quarrel in so far as this proposi 
tion is concerned. 


34. However with great respect 
to the learned Judges, we are bound to 
say that (1968) 1 Andh WR 429 was not 
properly appreciated. Unfortunately even 
the learned single Judge. who referred 
the case to the Bench missed the core 
point in the case, The learned Judges 
in reference to that case said: 


“The learned Judge. interpreting the 
expression ‘agreement’ used in Section 
25. felt difficulty in accepting that it 
would include the agreement under 
which the right of maintenance is relin» 
quished in lieu of a fixed sum. That 
‘was also a case where a person entitled 
to maintenance compromised and accept- 


ed a definite sum in lieu of her right to 


be maintained from the joint family 
property. With great respect to the 
learned Judge we are unable to con- 


strue the word ‘agreement’ as of limit- 
ed application so as not to cover cases 
where maintenance was fixed at a lump 
sum in full settlement of such a claim.” 


35. Let us examine (1968) 1 Andh 
WR 429 to see whether the facts and the 
law of that case were rightly understood. 
On a reading of that judgment, it would 
be evident that nowhere it said that the 
word ‘agreement’ is of a limited appli~ 
cation. On the other hand it is plainly 
said “It may be that the word ‘agree~ 
ment’ used in Section 25 is applicable to 
all kinds of agreements fixing the main= 
tenance.” 


36. It is pertinent that the judg- 
ment refers to AIR 1959 Andh Pra 269 
wherein the term ‘agreement’ was given 
a comprehensive meaning. 


37. That apart, the question in» 
volved in that case, as here. was whe~ 
ther an agreement whereby the right to 
maintenance is relinquished would come 
within the purview of Section 25 of the 
Act. The question in that case was not 
whether cases where maintenance was 
fixed at a lump sum would fall within 
the ambit of Section 25. It was expressly 
held therein that: 

“Where, however, a person entitled 
to be maintained compromises and ac= 
cepts definite sum in lieu of her right 
to be maintained from the joint family 
property and relinquishes her right, I 
have no doubt that Section 25 will not 
apply to such a case.” M 

38. Distinction was clearly made 
in that judgment between the agreement 
fixing the amount of maintenance and 
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an agreement relinquishing the right of 
maintenance itself. The case belonged to 
the latter category and not to the first. 
(The crux of the whole problem there- 
fore seems to have obviously been miss- 
ed in an attempt to appreciate the deci- 
sion in (1968) 1 Andh WR 429). We are 
confident that if this important differ- 
ence in facts and law applicable had 
been brought to their Lordships’ notice, 
they would not have disagreed with that 
decision, It was a case where, at best, 
the decision could have been distinguish- 
ed on facts. In our judgment, (1968) 1 
Andh WR 429 was rightly decided. We 
have already noticed that in the Divi- 
sion Bench case no question of relin- 
quishment of right to maintenance really 
arose. The said case does not give any 
decision on that question. It was not 
necessary for disposal of that case. That 
case, therefore, cannot be taken as an 
authority for the proposition that an 
agreement relinquishing the right to 
maintenance prior to the Act would still 
be governed by Section 25 of the Act 


39. What follows therefore is that 
in the present case, the learned single 
Judge in following the said unreported 
decision of Division Bench has, with due 
respect, erred in deciding that the plain- 
tiff in spite of her relinquishment of 
her rights is entitled to a decree for.en- 
hanced maintenance. In fact to the in- 
stant case it is (1968) 1 Andh WR 429, 
which applied and in the light of that 
case the plaintiffs suit was liable to be 
dismissed, 

40. In the view which we have 
taken of law and of Exhibit B-1, we 
have no manner of doubt that the plain- 
tiff had relinquished her right to be 
maintained under Exhibit B-1. Section 
25 would not apply to her case and con- 
sequently she will have no right to claim 
enhancement in the amount of mainten- 
ance as her right itself was extinguished 
and was not -subsisting on the date of 
the Act. The trial Court. in our judg- 
ment. was right in its conclusion al- 
though not in its reasoning, We would 
accordingly allow the appeal. set aside 
the judgment of the learned single 
Judge and dismiss the plaintiffs suit. In 
the circumstances of the case. however, 
we leave the parties to bear their own 


costs throughout. 
Appeal allowed. 
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Sri Archakam Peddinti Srinivasa- 
murthy Dikshitulu, Petitioner v. The 
Commissioner, Charitable and Hindu Re~ 
ligious Institutions and Endowments in 
Andhra Pradesh at Hyderabad, and ano~ 
ther, Respondents. 

Writ Petn. No. 1827 of 1969. 
8-9-1971. 

Index Note:— (A) Constitution of 
India, Art. 25 — ‘Religion’ — Offerings 
of food are matters concerning religion 
— Interference with infringes Article — 
(X-Ref:— Art. 26 (b).) 


Brief Note:-— (A) The offerings of 
food or Pannyarams made at the time of 
various poojes, Arjitha and Utsavams 
are matters concerning religion. Any in~ 
terference With them would infringe 
Articles 25 (1) and 26 (b) if such inter- 
ference is not in the interest of public 
order, morality and health. The word 
“religion” in Art, 25 mot only includes 
the system of beliefs or doctrines which 
are regarded by those who profess that 
religion as conducive to their spiritual 
well being, but also includes a code of 
ethical rules for its followers to accept. 
It also includes rituals and observances, 
ceremonies and modes of worship which 
are regarded as integral parts of reli- 
gion and these forms and observances 
might extend even to matters of food 
and dress. Case law discussed. 

(Paras 13, 18, 33) 


Index Note:— (B) A. P. Charitable 
and Hindu Religious Institutions and 
Endowments Act (17 of 1966), S. 23 — 
Validity — Section does not infringe 
Arts. 25 and 26 — (X-Ref :— Constitution 
of India, Arts, 25, 26) — (X-Ref:— Inter- 
pretation of Statutes), 


Brief Note:— (B) Section 23 enjoins 
upon the authorities mentioned therein 
to fix the “Dittam” (offerings made at 
the time of various poojas, Arjitha Sevas 
and Utsavams) in such a manner that 
it does not in any way affect matters,of 
religion and thus infringe Arts. 25 and 
26. The reference to the established us~ 
age and the ‘performance of the cere- 
monies and services and the observance 
of festivals, worships and the like, clear- 
ly refers that due regard will be paid 
to the religious aspect of these cere- 
monies, services, observance of festivals 
and worship etc. Dittam may concern 
secular as well as matters of religion. 
As far as secular matters are concerned, 
any interference in the Dittam will not 
in any manner infringe Articles 25 and 
26. However. every individual case of 
fixation or alteration of Dittam will have 
pe E EY 
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to be taken into consideration and if it 
is found that such fixation or alteration 
infringes Articles 25 and 26, such fixation 
or alteration will have to be struck 
down. Case law discussed. 
(Paras 20, 22, 23) 
Held. the orders inasmuch as they 
reduce the quantities of food offerings 
and Pannyarams which are matters of 
religion were bad in law as they con- 
travene the provisions of Articles 25 and 
26 of the Constitution. 
(Paras 32, 34, 39, 42, 43) 


Index Note:— (C) A. P. Charitable 
and Hindu Religious Institutions and En- 
dowments Act (17 of 1966), Section 23 — 
Validity — Secticn does not violate Arti- 
ele 19 (1)_( -Bef :— Constitution of 
India, Article 19 (1) (£) ). . 


Brief Note:— (C) The Archakas have 
beneficial interest in the office since 
they have shares in the food offerings 
(made to the deity) and Pannyarams. 
Therefore the office of an Archaka is 
‘property’ within Article 19 (1) (f). The 
authorities while acting under Section 23 
cannot act in a manner so as to affect the 
property right of an Archaka. They will 
have to pay due regard to the established 
usage which would also include cases 


where persons holding the office of Ar- - 


chakas have a beneficial interest in the 
Dittam. However the Court can interfere 
in cases where it is brought to its notice 


that a particular order issued under Sec- - 


tion 23 has affected the property rights 
of the Archakas. AIR 1971 SC 891, Fol- 
lowed: AIR 1965 SC 231, Distinguished. 

(Paras 21, 23,36 and 43) 


Index Note:— (D) A. P. Charitable 
and Hindu Religious Institutions and En- 
dowments Act (17 of 1966), S. 23 — Giv- 
ing of personal hearing is not a condition 
precedent for passing an order under 
Section 23 — (X-Ref :— Natural Justice). 


Brief Note:— (D) Section 23 pro- 
vides for persons affected to file their 
objections before the Commissioner; and 
the Commissioner before passing any 
order, has to pay due regard to those 
objections. The law does not lay down 
that any enquiry as such has to be made 
or a personal hearing has to be given to 
the persons concerned. (Para 41) 


Cases Referred: Chronological Paras 


AIR 1971 SC 891 = (1971) 2 SCR 
878, Kakinda Annadana Samajam 
v. Commr. of Hindu Religious and 
Charitable Endowment, Hydera- 


bad 35, 36 
AIR 1967 Pat 114 = 1966 BLJR 
929, Acharaj Singh v. State 18 


AIR 1965 SC 231 = (1964) 5 SCR 
270, V. J. Rama Rao v. Board of 
Commr. for Hindu Religious En- 
dowments 36 


A.I R. 


AIR 1963 SC 1638 = (1964) 1 SCR 
ar Govindlalji v. State of Rajas- 


than 
AIR 1961 SC 1402 = (1962) 1 SCR 
383, Durgah Committee v. Hus- 
sain Ali 16 
AIR 1958 SC 255 = 1958 SCR 895, 
Venkataramana Devaraju v. State 
of Mysore - 95,06 
ATR 1954 SC 282 = 1954 SCR 1005, 
Commr. of Hindu Religious En- 
dowments v. Lakshmindra Thir- 
tha 14,-15, 16. 18, 29, 33 
AIR 1953 SC 253 = 1953 SCR 1069, 
State of Bombay v. United 
Motors Ltd. 22 


S. V. K. S. Rangaswamy Aiyangar, 
for Petitioner; Ranga Reddy. for 4th 
Government Pleader, on behalf of No. 1 
and G. Suryanarayana Murthy. for M/s. 
The Advocate-General and E. Kalyan 
Rao. on behalf of No. 2, Respondents. 


VAIDYA, J.:— The petitioner is a 
hereditary Archakam Mirasidar of the 
Tirumalai Tirupati Devasthanams at Tiru- 
pati rendering Archakatwam service in 
the holy shrine of Lord Sri Venkate- 
swaraswami Varu situate at Tirumalai 
Hills and all the shrines attached thereto 
and other temples situate at Tirupati and 
attached to the said Devasthanam. There 
are various rights, honours, emoluments 
and perquisites attached and due to the 
said hereditary Archaka Mirasidars, 
which they are entitled to as per long 
established custom and usage. The Ar- 
chakatwam service in Sri Venkateswara 
Swami Temple is rendered by four fami- 
lies who belong to the Vaikhanasa 
school of Srivaishnavites. It is averred 
by the petitioner that the worship in the 
abovesaid temple is according to the 
Vaikhanasa Agamas and can be rendered 
only by four families, the petitioner be- 
longing to one of such families. The 
Archakatwam service is rendered by 
turns and the petitioner’s turn commenc- 
ed on 24th September, 1968 and conti- 
nued for one full year. The main con- 
tention of the petitioner is that the 
religious rites, especially those of wor- 
ship of the deity, are according to the 
Vaikhanasa Agamas and in those Agamas, 
the Neivedyam that has to be offered to 
the deity at various times of worship 
and also at the various Utsavams of the 
deity have been specified in very great 
detail. Not only the kind of Neivedyam 
that has to be offered at the time of each 
worship and in each Utsavam has been 
specified but also the quantity of such 
Neivedyam and the quantity of the in- 
predients of each of the item that 
is offered as Neivedyam has also been . 
specified in Vaikhanasa Agama Sastras. 
According to the petitioner, the quantity 
of food offerings and also what are 
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known as Pannyarams ie, the fried 
offerings to Lord Venkateswara, hava 
been offered according to the Vaikhanasa 
Agamas from time immemorial since the 
worship at the temple was first. started. 
All these centuries the quantities of the 
food offerings or the Pannyarams have 
not been reduced in quantity at any time 
though the prices which a Grahastha has 
to pay at the time of such worship or 
the performance of various Utsavams and 
Arjitha Sevas have been increased from 
time to time. The Archaka Mirasidars 
along with other Mirasidars of the tem= 
ple are entitled to a particular share in 
these food offerings and Pannyarams. 
The food offerings and Pannyarams are 
of two kinds; one offered by the Grahas- 
thas who worship at the temple, perform 
the various Arjitha Sevas and also the 
various Utsavams. The other food of- 
ferings and Pannyarams are by the 
Devasthanam itself. As already stated, 
the Archaka Mirasidars have a share in 
these food offerings and Pannyarams; and 
in, addition to that, they get certain cash 
benefits also at the time of the various 
Utsavams. The Archakas have to render 
service not only to the “Moolavar deity” 
but also to the “Utsavar Deity” and also 
in the temples attached to the main 
shrine of Lord Venkateswara. About 10 
or 12 years back, the duties of these 
Archakas were from 6-00 A. M. to 12-00 
noon and from 6-00 P. M. to $-00 P. M. 
but of late, their duties have vastly īn= 
creased because of the duration the tem- 
ple of Lord Venkateswara is kept open. 
The Darshan of Lord Venkateswara is 
given to those who perform the various 
Arjitha Sevas and Utsavams and also to 
those who do not pay anything. The se- 
cond kind of Darshan is called “Dharma 
Darshan” and upto a few years back, the 
time for “Dharma Darshan” used to be 
only a few hours in a day. Now the 
time for “Dharma Darshan” is about 14 
hours in a day without in any manner 
reducing the time earlier fixed for Arji- 
tha Sevas. The result is that the tem- 
ple remains closed. hardly for about an 
hour or two during the 24 hours. The 
Archakas have to be present all the time 
during the hours the temple is open of- 
fering service to the pilgrims who attend 
the temple. In addition to this, they are 
given custody of the various jewels and 
vessels (Upkarnas) necessary for the pooja 
of the deity. All these jewels and ves- 
sels, the value of which sometimes runs 
into several thousands of rupees, have to 
be returned by the Archakas to the tem- 
ple authorities after a particular Pooja 
for which they have been issued is per- 
formed. ‘These services have to be ren~ 
dered by the Archakas not only at the 
shrine of Lord Venkateswara but also 
at the shrines situated at Tirumalai, Tiru- 
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pati and also at the shrine of Padmavathi 

avarų at Tiruchannur. To render 
the services effectively, the Archakas 
have to engage and appoint a number of 
Gumasthas, who are well versed in the 
Vaikhanasa Agamas to offer worship and 
also to perform the various Arjitha Sevas 
and Utsavams, __Day by day it has be- 
come very difficult to find suitable 
Gumasthas especially those well-versed 
in Vaikhanasa Agamas to perform the 
service and unless these Gumasthas are 
paid handsome remuneration, they are 
not available. Thus they have to main« 
tain a large establishment the expendi~ 
ture of which is increasing day by day 
because of the present conditions obtain~ 
ing in the country. The Archakas, theres 
fore, in the year 1963 had made a re~ 
presentation to the temple authorities 
seeking enhancement in their emoluments 
and perquisites in view of the changed 
circumstances and high cost of living. If 
may be stated here that these Archakas 
Mirasidars had been granted inam lands 
for the performance of Archakatwam 
Service, but with the enforcement of the 
Inams Abolition Act, these inam lands 
were taken away and they were paid 
only a very meagre compensation. ‘The 
Commissioner of Hindu Religious and 
Charitable Endowments, by his order in 
Re, No. 3670/64 dated 27th October, 1966, 

g into consideration the view of the 
Board of Trustees of the Tirumalai Tiru~ 
pati Devasthanams dated 20th September 
1966 accorded sanction for the increase 
of the cash emoluments to all the mirasix 
dars by 50 per cent. By another order 
dated llth December 1966, the said Com- 
missioner permitted the Executive Offi-~ 
cer of the Tirumalai Tirupati Devastha- 
nams to give effect to the enhancement 
of the emoluments from the date on 
which the Trust Board passed the resolu- 
tion i. e. 22nd October, 1963. In spite of 
this, the increase has not been effectuated 
and the Mirasidars have not been paid 
the enhanced cash emoluments for the 
past six ‘years. 


2. In addition fo the non-payment 
of the abovesaid increased cash emolu~ 
ments, the Commissioner for Charitable 
and Hindu Religious Institutions and En- 
dowments (lst respondent herein) passed 
an order dated 25th February 1969 ac- 
cepting the proposal of the Executive 
Officer to reduce the size of “Prokthupadi 
Laddu” intended for sale to pilgrims to 
half the present size and sell the same 
at Re. 1/- each Instead of Rs. 2/-. It may 
be stated here that the “Prokthupadi 
Laddu” is one of the offerings made on 
bahalf of the Davasthanams to Lord 
Venkateswara. The ist respondent pass- 
ed another order dated 5th April 1969 
approving the proposal of the Executive 
Officer of the Devasthanam to reduce the 
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quantities of the offerings by 50 per cent 
in respect of the following items: 


Sevas. 
. Kalyanotsavam, 
. Tiruppavada. 
. Dadhyodhanam, 
Pulihora. 
Pongal. 
Chakkara Pongal. 
Sakar Bath. 
Payasam. 
Seera. 
. Kesari Bath. 
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The Executive Officer was further in- 
formed in this order that it was not 


necessary to reduce the quantities in res-- 


pect of (1) Sahasra Kelasabhisekam (2) 
Vasanthotsavam and (3) Sukheelu, since 
the institution did not incur any loss 
in respect of items (1) and (3) and the 
difference between the schedule rates and 
the present cost in respect of item (2) was 
mot much. It is necessary to note that in 
both the aforesaid orders, the Executive 
Officer was directed to make necessary 
alteration in the Dittam Register accord= 
ae 

3. As regards the order dated 25th 
February 1969, the petitioner having 
come to know of the proposal made by 
the Executive Officer, filed his objections 
before the Commissioner. As regards the 
second order dated 5th April 1969, the 
contention of the petitioner is that the 
said order was not given any publicity 
as stipulated in the Andhra Pradesh 
Charitable and Hindu Religious Institu- 
tions and Endowments Act, 1966 (Andhra 
Pradesh Act No. 17 of 1966), hereinafter 
referred to as “the Act” and the rules 
made thereunder. It is the aforesaid two 
orders that are impugned in this writ 
petition and the relief the petitioner 
seeks is to quash the said orders and 
maintain the status quo ante. 


4. The following contentions were 
raised by the learned counsel for the 
petitioner before us: 


(1) Section 23 of the Act empowering 
the Commissioner to alter the “Dittam” 
of religious rites infringes Articles 25 
and 26 of the Constitution and is there- 
fore void. 


(2) The two orders made by the Com- 
missioner affect the fundamental rights 
guaranteed under Articles 25 and 26 of 
the Constitution and are therefore void. 
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(3) While issuing the two orders. the 
Commissioner has not complied with the 
provisions of Section 23 of the Act and 
therefore the orders are bad in law. 

(4) The two orders are contrary to 
Section 102 of the Act and therefore bad. 

(5) The emoluments to which the 
petitioner is entitled are in the nature 
of a right to property and Section 23 of 
the Act which affects those rights in- 
fringes Article 19 (1) (f) of the Constitu- 
tion and so also the orders. 

(6) While passing the aforesaid orders, 
the principles of natural justice have 
been violated as no opportunity ‘was 
given to the petitioner who is a person 
affected by the said orders to make his 
representations. 


(7) From the order and the record, 
ft is evident that the Commissioner did 
not apply his mind before passing the 
said orders. The Board of Trustees of 
the Devasthanam also did not apply 
their minds. Both the Ist and 2nd res+ 
pondents merely accepted the proposals 
made by the Executive Officer without 
applying their mind to the said propo= 
gals. 

5. The Executive Officer has filed 
a counter-affidavit on behalf of the Board 


of Trustees. He has referred to a book 
called “The History of Tirupati”? by: 
Sri T. K. T. Veeraraghavacharya and 


relied upon the same for the following: 

(i) What is prescribed by ‘Agamas” 
for food offering to the deities in temple 
is not proportion of food that has to be 
offered for each deity in the shrine and 
not either a particular quantity or con= 
tents other than rice and jaggery. 


(ii) There have never been any pres- 
eribed types and quantities of offerings. 
Various types and quantities of offering 
were in vogue in Tirumalai Tirupati 
Devasthanams at various times some of 
which are not now current, 

(iii) In the Tirumalai temple, there 
has not been any strict observance of the 
prescribed form of worship prescribed in 
the “Vaikhanasa Agama”, 

(iv) The increase of food offerings 
aie only between 1454 and 1494 


(v) At no time the expenditure on 
offerings did exceed what was earned. 


(vi) The temple inscriptions show that 
there were various kinds of offerings at 
various periods of time and various quan- 
tities were offered and many of them are 
not in vogue. It is therefore said that 
there can be no usage fixing either the 
type or the quantity or the contents of 
an offering having the force of law. 

(vii) Even the duration of and type 
of offerings at Arjitham Utsavams were 


changing from time to time, Kalyanote 
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savam was earlier performed for five days 
and various types of food and other Pan- 
myarams which are not known now-a- 
days were being offered to the deity. 

All these instances have been 
cited to show that there is no 
uniform practice or usage in the 
matter of offerings. It is further 
averred if the ingredients for the offer- 
ings happened to be obtainable at only 
very high prices or not obtainable like 
almonds, nobody can insist on their be- 
ing supplied for the offering. It would 

an unreasonable usage to recognise 
such a right. The case of the Devas- 
thanam, therefore, is, that the par- 
amount consideration for the trustees 
fs to facilitate worship and enable 


pilgrims to offer such services as 
could be done. The trustees have 
a right even to totally give up one 


item of offering if it entails in a loss to 
the Devasthanam since no trustee has 
any right to accept and receive onerous 
contributions, endowments or offers or 
services which entail loss. Acceptance 
of such services has always been held to 
be bad and in reach of the main trust. 
6. The allegations in para. (1) of 
the petitioner’s affidavit have been ad- 
mitted to be specifically correct, but the 
Devasthanam has not accepted that the 
Archaka families have the right to per- 
form duties by turns and they have been 
permitted to do so only as a matter of 
accommodation while it is always under- 
stood that the responsibility of the Ar- 
chaka families is joint and several. _ 
7. The 2nd respondent also has 
mot.accepted that the duties of the Ar- 
chakas are very heavy and have increas- 
ed by many times. They aver that the 
duties are the same. They further state 
that the Arjitha Sevas have increased 
ten-fold returns and they are not pay- 
ing the corresponding increase to their 
Gumasthas. Reference has been made to 
the judgment in A. S. No. 41 of 1961 on 
the file of the Additional District Judge, 
Chittoor, to show the correct position in 
regard to the duties ‘performed by the 
Archakes and their income. It is ad- 
mitted that the Archakas are entitled to 
a specified fraction of an offering that is 
made to the deity but is not entitled to 
any specific quantity as such. “There is 
no established usage and custom that the 
offering should be of a particular size 
and content or of any measure or weight 
and that the Archaka is entitled to a 
quantum therein as distinct from a 
share.” The shares due to the Archakas 
have not been disputed. but they have 
no legal right to a particular quantity. 
The Devasthanam had been incurring 
heavy losses even at the increased rates 
on the Arjitha Sevas and Utsavams and 
therefore the quantity of food offerings 
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had to be reduced. A trustee cannot accept 
to perform onerous services at the expense 
of the main trust; nor can he cast the 
burden on the worshipper by enhancing 
the fees over and over again. There is 
no religious custom or usage in the tem- 
ple requiring any particular quantity to 
be offered. As regards the procedure 
prescribed under Section 23 of the Act, 
it is averred in the counter-affidavit that 
the said procedure is strictly followed 
and notices were served and published. 
As regards the application of Section 102 
of the Act, it is stated that clause (a) of 
the said section comes into play only 
when there is an established right. The 
right claimed by the Archaka has not 
been established but has yet to be proved 
and established. The Sthanacharyas 
were consulted and objections were in- 
vited by publication in the notice board 
and the petitioner has to thank himself 
for his failure to read them. A plea has 
also been taken that there are equally 
efficacious and alternative remedies by 
way of an appeal from an order of the 
Commissioner to the Government under 
Section 80 of the Act; amd also a revi- 
sion to the High Court under Section 81 
of the Act against an order made by the 
Government in appeal, The petitioner, 
therefore cannot invoke the writ juris- 
diction. of this Court. 


8. A very detailed reply affidavit 
has been filed by the petitioner to the 
counter-affidavit of the 2nd respondent. 
The main contention in the reply affi- 
davit is that subsequent to the filing of 
the Writ Petition, the 2nd respondent in- 
creased the various rates from 1-8-1970 
for several Arjithams including the Pra- 
sada Pannyarams to make up the loss 
said to have been incurred by the 2nd 
respondent. The Executive Officer has 
given the rates prevailing before Ist 
August 1970, the actual cost and the 
revised rates for the various Arjithams. 
It is stated by the Devasthanam that the 
Grihasthas and devotees who perform the 
various sevas etc. have expressed their 
view and strong desire that the payment 
of amounts by them less than the actual 
cost of sevas etc, would affect the. 
sanctity though the Devasthanam is 
able to meet the balance of the cost and 
that the vows of the pilgrims would not 
be fulfilled if they perform the said sevas 
with insufficient amount leaving the 
balance to be borne by the Devasthanam. 
It is manifestly clear from the above 
statement that on account of the revised 
rates. the 2nd respondent admittedly 
suffers absolutely no loss whatsoever, 
but receives something more than the 
actual cost, Even after the reduction of 
50 per cent in the quantity of provi- 
sion, the amount as per the scheduled 
rates prevailed, thereby resulting in a 
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profit to the 2nd respondent. It is, 
therefore, submitted by the petitioner 
that in view of the enhanced rates in 
vogue from Ist August 1970, the im- 
pugned orders have outlived their pur- 
pose and have become superfluous and 
unnecessary. The reply affidavit specifi- 
cally refers to how the idol in the tem~ 
ple was established and how the worship 
is in accordance with Vaikhanasa Aga~ 
mas. By reference to various Sastric Au- 
thorities, the petitioner has submitted 
that the food offerings made to several 
deities as well as their quantity, quality. 
variety, nature and occasion, manner of 
preparation and offering are all well 
ordained in great and minute detail in 
the Vaikhanasa Agama Sastras and the 
same constitutes an integral and in- 
separable part of the religious rituals, 
practices and rites and these are bound 
to be followed to the letter and spirit of 
the said Sastras. The original “Dittam” 
was fixed duly complying with these 
Sastras and t g them into considera« 
tion at not less dan the bare minimum 


required under them. This quantity was- 


only getting increased at times and at 
any rate, in the annals of the temple 
were never attempted to be drastically 
reduced till the impugned orders were 
passed. The worship, ritual and religi- 
ous practice existing from times imme~ 
morial as per the Vaikhanasa Agama Sas- 
tras cannot and does not brook any inter- 
ference whatsoever under the colour of 
the exercise of administrative powers by 
the secular authorities. The Archakas 
are not only office-holders but also have 
a personal interest of a beneficial charac- 
ter which has obtained the sanction by 
long custom and usage and are thus 
fundamental rights for the said religious 
denomination, Any departure or devia~ 
tion from the Vaikhanasa Agama Sastra 
which is purely religious in character or 
any manner of interference in any part 
thereof or violation of any religious prac-+ 
tices in pursuance of it would render the 
temple as well as the deity therein sacri- 
Jegious apart from resulting in evil ef- 
fects. The various portions relied upon 
by the 2nd respondent from the volumes 
of “History of Tirupati” are not wholly 
correct and those portions are neither 
authentic nor conclusive and are only 
fragmentary. In fact, a complete and 
full reading of the various paragraphs re- 
ferred to in the counter-affidavit from 
the book called “History of Tirupati” 
would establish that there is nothing 
contrary in any manner to the perform- 
ance of all the rituals stated in the affi- 
davit and reply affidavit; and in any 
event; there is nothing in derogation of 
the Vaikhanasa Agama Sastras nor its 
application to the said temple. The peti- 


tioner has stated in his reply affidavit 
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that as far as his knowledge goes, the. 
procedure envisaged in Section 23 of the 
Act has not been complied with and there 
was no consultation with any Sthana+ 
charya, much less any publication as 
contemplated in law. 


9. The Commissioner, the Ist rese 
pondent herein, has filed a counter-affi-~ 
davit stating that no valid grounds have 
been made out for the grant of any Tes 
liefs, The order passed is valid, proper 
and lawful and has been passed after 
taking into consideration all the relevant 
factors in the interests of all concerned, 
None of the specific averments and al- 
legations made in the petitioner’s affida~ 
vit have either been referred to or speci= 
fically denied or admitted. 


10. Section 23 of the Act the valie 
dity of which is impugned reads:— 

“(1) “Fixation of dittam (1) The 
trustee of a religious institution or en- 
dowment other than a math or specific 
endowment attached thereto; shall with- 
in a period of ninety days from the date 
of commencement of this Act or the date 
of founding of the religious institution or 
endowment, other than a math or speci- 
fic endowment attached thereto and aften 
consultation with the Sthanacharya or 
where there is no such Sthanacharya, the 
archaka or archakas concerned, submit 
proposals, for fixing the dittam in the 
institution or endowment and the 
amounts to be spent therefor to the Com= 
missioner, Deputy Commissioner or Assis- 
tant-Commissioner, as the case may be, 
having jurisdiction over such institution, 
or endowment; 


Provided that the Commissioner, De- 
puty Commissioner or Assistant Commis 
sioner, as the case may be, may extend 
the time for the submission of such pros 
posals; 

Provided further that this sub-section 
shall not apply to any institution or en~ 
dowment in respect of which proposals 
were submitted to the Commissioner 
under the Andhra Pradesh (Andhra Area) 
Hindu Religious and Charitable Endow= 
ments Act, 1951 before the date of coms 
mencement of this Act. 


(2) The trustee shall, while submif+ 
ting his proposals under sub-section (1), 
have due regard to the established usage, 
if any, the performance of the ceremo- 
nies and services and the observance of 
festivals, worships and the like, appro=- 
priate to the religious denomination to 
which the religious institution or endow« 
ment belongs and to the financial posis 
tion thereof. h 

(3) The trustee shall, at the time of 
submission of proposals under sub-sec= 
tion (1) publish the proposals at the pre= 
mises of the institution or endowment and 
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in such manner as may be prescribed, 
together with a notice stating that within 
a period of thirty days from the date of 
such publication any person having inte- 
rest may submit his objections or sug- 
gestions to the Commissioner, Deputy 
Commissioner or Assistant Commissioner, 
as the case may be. 

(4) After expiry of the period speci- 
fied in sub-section (3), the Commissioner, 
Deputy Commissioner or Assistant Com- 
missioner, as the case may be, shall, after 
considering any objections and sugges- 
tions received, pass such order as he may 
think fit on such proposals . having 
regard to the matters specified in sub- 
section (2). A copy of the order shall 
be communicated to the trustee and shall 
be published in the prescribed manner. 


(5) The trustee shall scrutinise the 
particulars of dittam every three years 
and submit to the Commissioner, Deputy 
Commissioner or Asst. Commissioner, as 
the case may be, having jurisdiction, pro- 
posals for altering the dittam together 
with the reasons therefor. 


(6) Save as aforesaid, the dittam for 
fhe time being, in force in an institution 
or endowment shall mot be altered by 
the trustee. 


(7) The procedure for alteration of 
the dittam shall be the same as laid 
down in sub-sections (2), (3) and (4).” 
This section prescribes the procedure for 
fixation and alteration of Dittam. Sub- 
section (1) refers to cases where the Dit- 
tam has to be fixed for the first time in 
regard to religious institutions or endow- 
ments other than a math or specific en- 
dowment attached thereto. The proce- 
dure prescribed under sub-section (1) is 
that the trustees have to submit proposals 
after consultation with the Sthanacharya 
or where there is no such Sthanacharya,. 
the archaka or archakas concerned, for 
fixing the Dittam in the institution or 
endowment and the amounts to be spent 
therefor to the Commissioner, Deputy 
Commissioner or Assistant Commissioner, 
as the case may be. While submitting 
the proposals under sub-section (1), the 
trustees shall have due. regard to the 
established usage. if any, the perform- 
ance of the ceremonies and services and 
the observance of festivals, worships and 
the like, appropriate to the religious de- 
nomination to which the religious institu- 
tion or endowment belongs and to the 
financial position thereof. The trustees 
also have to publish the proposals, at 
the time of their submission, at the pre- 
mises of the institution or endowment 
calling for objections. The Commis- 
sioner, Deputy Commissioner or Assistant 
Commissioner, as the case may be, has to 
consider the objections and suggestions 


received and pass such order as he may 
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think fit on such proposals having re- 
gard to the matters specified in sub-set- 
tion (2), It has been made obligatory on 
the trustees by virtue of sub-section (5) 
to scrutinise the particulars of Dittam 
every three years and submit to the 
Commissioner, Deputy Commissioner or 
Assistant Commissioner, as the case may 
be, proposals for altering the Dittam 
together with the reasons therefor. By 
virtue of sub-sec. (6), the Dittam for the 
time being in force in an institution or 
endowment shall continue and will not be 
altered save as provided for in sub-sec- 
tion (5). By sub-section (7). the proce- 
dure for altering the Dittam shall be the 


same as laid down in sub-sections (2), 
(3) and (4). 
il. The word “Dittam” has been 


defined in Section 2 (10) and reads: 
“"Dittam’ means the schedule of 
articles and other requirements of wor- 
ship or offering in connection with the 
daily dhupa, deepa, naivedyam, pachi- 
kam, paricharikam and other general, 
special or periodical services, ceremonies 
or observances in the institution, endow- 


-ment, math or specific endowment. as the 


case may be.” 

A reading of this definition shows that 
in addition to the other matters enume- 
rated in the definition, it includes the 
schedule of articles and other require- 
ments of worship or offering in connec- 
tion with the daily dhupa, deepa, nai- 
vedyam and other general or special or 
periodical services, ceremonies or ob- 
servances in a religious institution. The 
effect of Section 23, therefore, is that 
the authorities mentioned in that section 
have been empowered to fix or alter the 
Dittam in regard to the schedule of 
articles and other requirements of wor- 
ship or offerings in connection with the 
daily dhupa, deepa, naivedyam etc. It 
is argued by the learned counsel for the 
petitioner that Section 23 infringes Arti- 
cles 25 and 26 of the Constitution of 
India when it empowers the authorities 
mentioned therein to fix or alter the 
Dittam in regard to religious rites and 
religious ceremonies, The provisions of 
Art. 25 relied upon by the learned coun- 
sel are contained in sub-article (1) which 
guarantees to all persons the freedom of 
conscience and the right freely to pro- 
fess, practise and propagate religion sub- 
ject to public order, morality and health 
and other provisions of Part ITI of the 
Constitution. The provision relied upon 
under Article 26 of the Constitution is 
the fundamental right guaranteed to 
every religious denomination or any 
section thereof, under clause (b) of that 
Article to manage its own affairs in mat- 
ters of religion. This right again has 
been made subject to public order, mo- 
rality and health. It is argued that, 
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under the aforesaid provisions of Arti- 
cles 25 and 26 the legislature has the 
competence to interfere in matters of 
religion only if such interference is 
necessary in the interests of public order, 
morality and health. The fixation and 
alteration of Dittam has, on the face of 
it, nothing to do with public order, mo- 
rality and health, Section 23 of the Act 
does not, in so many terms say that the 
fixation and alteration of Dittam will 
be subject to the provisions of Articles 
25 and 26 of the Constitution and will 
not be effected in a manner to infringe 
the fundamental rights guaranteed under 
the aforesaid Articles. It is, therefore, 
contended that inasmuch as that section 
empowers the authorities concerned to 
interfere with the fundamental rights 
guaranteed under Articles 25 and 26 and 
as such interference is not in the inte- 
rest of public order, morality and health, 
the whole of the section is void. 

12. The learned counsel for the 
lst respondent contends that Section 23 
does not, im so many words, authorise 
the authorities mentioned therein to 
ignore the provisions of Articles 25 and 
26 of the Constitution and therefore the 
whole of the section cannot be struck 
down. The section, as it is, refers to 
secular and/or religious matters concern~ 
ing religion and as far as secular mat- 
ters are concerned, no infringement of 
fundamental rights is involved, That be~ 
ing the case, the whole of the section, 
even assuming that-the authorities con- 
cerned can fix or alter the Dittam con- 
nected with religious rites and ceremo- 
nies, cannot be struck down as void. The 
application of the section will have to 
be seen in each and every individual 
case where it is brought to the notice of 
the Court; and if it is found that in such 
a case the fundamental rights guaran- 
teed under Articles 25 and 26 of the 
Constitution are infringed, the particu- 
lar fixation or alteration of Dittam will 
have to be struck down and not the 
whole of the section. 


13. In the instant case. what we 
are concerned with is the food offerings 
and the Pannyarams that are offered to 
the deity at the time of various poojas, 
Arjitha Sevas and Utsavams, The first 
question, therefore, which falls for de- 
termination is whether such food offer- 
ings and Pannyarams attract the provi- 
sions of Articles 25 and 26 of the Con- 
stitution. It is now well-settled that the 
word “religion” in Art. 25 of the Con= 
stitution not only includes the system of 
beliefs or doctrines which are regarded 
by those who profess that -religion as 
conducive to their spiritual well being, 
but also includes a code of ethical rules 
for its followers to accept. It also in- 
cludes rituals and observances, ceremo~ 
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nies and modes of worship which are 
regarded as integral parts of religion and 
these forms and observances might ex- 
tend even to matters of food and dress. 
In view of the Supreme Court decisions 
to which we will presently refer, it can 
no longer be said that matters of food 
do not form part of religion if such food 
offerings are prescribed at particular 
rituals and observantes, ceremonies and 
modes of worship and form an integral 
part of such rituals, observances, wor- 
ship etc. 


14, The leading decision on the 
subject is the judgment of B. K. Mukher-~ 
jea. J. (as he then was) in Hindu Religi- 
ous Endowments v. Lakshmindra Tirtha 
Swaminar (AIR 1954 SC 282). The folx 
lowing passage at page 290 is oft quota 
ed in later decisions, 

“Religion is certainty a matter of 
faith with individuals or communities 
and it is not necessarily theistic. There 
are well known religions in India like 
Buddhism and Jainism which do not bex 
lieve in God or in any intelligent First 
Cause. A religion undoubtedly has its 
basis in a system of beliefs or doctrines 
which are regarded by those who pro« 
fess that religion as conducive to their 
spiritual well being, but it would not be 
correct to say that religion is nothing 
else but a doctrine or belief. A religion 
may not only lay down a code of ethical 
rules for its followers to accept, it might 
prescribe rituals and observances, cere« 
monies and modes of worship which ara 
regarded as integral parts of religion, 
and these forms and observances might 
extend even to matters of food and 
dress.” 

Their Lordships have also laid down in 
paragraph 19 (at page 290): 

“What constitutes the essential part 
of a religion is primarily to be ascer- 
tained with reference to the doctrines of 
that religion itself. If the tenets of any 
religious sect of the Hindus prescribe 
that offerings of food should be given to 
the idol at particular hours of the day, 
that periodical ceremonies should be per- 
formed in a certain way at certain 
periods of the year or that there should 
be daily recital of sacred texts or obla- 
tions to the sacred fire, all these would 
be regarded as parts of religion and the 
mere fact that they involve expenditure 
of money or employment of priests and 
servants or the use of marketable com= 
modities would not make them secular 
activities partaking of a commercial or 
economic character; all of them are relix 
gious practices and should be regarded 
as matters of religion within the mean« 
ing of Article 26 (b).” 


15. The same view was reiterated 
in Venkatramana Devaraju v. State of 
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Mysore (AIR 1958 SC 255) where Ven- 
katarama Aiyar, J.. speaking for the 
Court referred to the passage in Shirur 
Mutt’s case (AIR 1954 SC 282) wherein 
it was observed that matters of religion 
embraced not merely matters of doc~ 
trine and belief pertaining to the reli- 
gion, but also the practice of it or “to 
put it in terms of Hindu theology, not 
merely its Gnana but also its Bhakti and 
Karma Kandas.” The learned Judge then 
referring to the exclusion of a person 
from entering into a temple for worship 
as a matter of religion according to the 
Hindu Ceremonial Law observed in 
Paragraph 17: 

“Gods have distinct forms ascribed 
fo them and their worship at home and 
in temples is ordained as certain means 
of attaining salvation. These injunctions 
have such a powerful hold over the 
minds of the people that daily worship 
of the deity in temple came to be re- 
garded as one of the obligatory duties of 
all Hindus. It was during this period 
that temples were constructed all over 
the country dedicated to Vishnu, Rudra, 
Devi, Skanda, Ganesha and so forth, and 
worship in the temple can be said to 
have become the practical religion of all 
sections of the Hindus ever since. With 
the growth in importance of temples 
and of worship therein, more and more 
attention came to be devoted to the 
ceremonial law relating to the construc- 
tion of temples, installation of idols 
therein and conduct of worship of the 
deity, and numerous are the treatises 
that came to be written for its exposi- 
tion. These are known as Agamas. and 
there are as many as 28 of them relat- 
ing to the Siva Temples the most im- 
portant of them being the Kamikagama 
the karanagama and the Suprabheda~ 
gama while the Vaikhanasa and the Pan- 
echaratra are the chief Agamas of the 
Vaishnavas, These Agamas, contain ela- 
borate rules as to how the temple is to 
be constructed where the principal deity 
is to be consecrated: and where the other 
Devatas are to be installed and where 
the several classes of worshippers are to 
stand and worship......... 


According to the Agamas. an image 
‘becomes defiled if there is any departure 
or violation of any of the rules relating 
to worship. and purificatory ceremonies 
(known as Samprokshana) have to be 
performed. for restoring the sanctity of 
the shrine......... ” 


16. In Durgah Committee v. Hus- 
sain Ali, (AIR 1961 SC 1402) Gajendra- 
gadkar, J. (as he then was) after refer- 
ring to the observations of Mukherjea, 
J.. in Shirur Mutt’s case. (ATR 1954 SC 
989) and of Venkatarama Aiyar, J. in 
Venkataramana Devaru’s case, (AIR 1958 
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SC 255) struck a note of caution and 
observed that: 


“In order that the practices in ques- 
tion should be treated as a part of reli- 
gion they must be regarded by the said 
religion as its essential and integral part; 
otherwise even purely secular practices 
which are not an essential or an integral 
part of religion are apt to be clothed 
with a religious form and may make a 
claim for being treated as religious prac- 
tices within the meaning of Article 26, 
Similarly even practices though religi- 
ous may have sprung from merely super- 
stitious beliefs and may in that sense be 
extraneous and unessential accretions to 
religion itself, Unless such practices are 
found to constitute an essential and in- 
tegral part of a religion their claim for 
the protection under Article 26 may have 
to be carefully scrutinised, in other 
words, the protection must be confined 
to such religious practices as are an 
essential and an integral part of it and 
no other.” (Vide P. 1415), 


17. Gajendragadkar, J. (as he then 
was) reiterated the same view in Shri 
ornan i v. State of Rajasthan (AIR 
1963 SC 1638 at p. 1661) and observed: 


“It cannot be ignored that whet is 
protected under Arts. 25 (1) and 26 (b) 
respectively are the religious practices 
and the right to manage affairs in mat- 
ters of religion. If the practice in ques- 
tion is purely secular or the affair which 
is controlled by the statute is essential~ 
ly and absolutely secular in character, it 
cannot be urged that Art. 25 (1) or Arti- 
cle 26 s (b) has been contravened, The 
protection is given to the practice of 
religion and to the denomination’s right 
to manage its own affairs in matters of 
religion. Therefore, whenever a claim is 
made on behalf of an individual citizen 
that the impugned statute contravenes 
his fundamental right to practice religion 
or a claim is made on behalf of the de- 
nomination that the fundamental right 
guaranteed to it to manage its own af~ 
fairs in matters of religion is contraven~ 
ed, it is necessary to consider whether 
the practice in question is religious or 
the affairs in respect of which the right 
of management is alleged to have been 
contravened are affairs in matters of 
religion. If the practice is a religious 
practice or the affairs are the affairs in 
matter of religion, then, of course. the 
right guaranteed by Article 25 (1) and 
Article 26 (b) cannot be contravened.” 


The learned Judge went on to observe 
that in regard to Hindu religion, some- 
times practices religious and secular, are 
inextricably mixed up. But the task of 
disengaging the secular from the religi« 
ous, though not easy. has nevertheless 
to be attempted in dealing with the 
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claims for protection under Articles 25 
(1) and 26 (b). 

18. The question whether a food 
offering or Bhog is a matter concerning 
religion came up for consideration be- 
fore the Patna High Court in Acheraj 
Singh v. State of Bihar (AIR 1967 Pat 
114). The learned Judges after referring 
to the decision of the Supreme Court in 
Shirur Mutt’s case (AIR 1954 SC 282) 
observed at page 117:— 

“If it could be established that in a 
particular religious institution, whether 
Math or temple. a certain quantity of 
food should be offered as Bhog to the 
deity or feeding the Athithis and Abhya- 
gats as a part of the well established 
ritual of the institution, this practice 
should be held to be part of the religion 
guaranteed under Article 26 (b) and if 
there is any provision in the order which 
materially impairs the continuance of 
that practice that provision will be un~ 
constitutional to that extent.” 


These observations were made im the 
context of an order made under the 
Defence of India Rules imposing com- 
pulsory levy on foodgrains. 


19. The decisions referred to above 
clearly show that offerings of food or 
Pannyarams made at the time of vari- 
ous poojas, Arjitha Sevas and Utsavams 
are matters concerning religion and any 
interference with them would infringe 
Articles 25 (1) and 26 (b) of the Con~ 
stitution if such interference is not in 
the interest of public order, morality 
and health, 

20. The question then is whether 
[Section 23 of the Act as it empowers the 
authorities mentioned therein to fix or 
alter the Dittam which includes the re- 
duction of Dittam is void as im certain 
cases of reduction religious rites are 
likely to be affected, Section 23 says that 
while fixing or altering the Dittam, due 
regard will be had to the established 
usage. if any. the performance of the 
ceremonies and services and the observ- 











financial position thereof. The reference to 
the established usage and the perform- 
ance of the ceremonies and services and 
the observance of festivals, worships and 
the like clearly refers that due regard 
will be paid to the religious aspect of 
these ceremonies, services, observance of 
festivals and worship ete. It does not 
empower the authority concerned to fix 
or alter the Dittam without regard to 
the same. Sec- 
the authorities to 


does not in any way affect matters of 
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religion and thus infringe Articles 25 
and 26 of the Constitution. We interpret 
the provisions of Section 23 to mean that 
the authorities concerned, while acting 
under that section, will act ina manner so 
as not to interfere with matters of reli- 
gion. The question therefore of striking 
down the section does not arise. Every 
individual case of fixation or alteration 
of Dittam will have to be taken into 
consideration and if it is found that such 
fixation or alteration infringes Articles 
25 and 26 of the Constitution, such fixa- 
tion or alteration will have to be struck 
down, The contention, therefore, of the 
learned counsel for the petitioner that 
Section 23 of the Act is void as it in- 
fringes Articles 25 and 26 of the Consti- 
tution fails. 


21. We may also make a refer- 
ence to the argument that Section 23 
also infringes Article 19 (1) () of the 
Constitution. It “is argued that in cases 
of Archakas who hold office and have 
some beneficial interest in the Dittam, 
any reduction in the Dittam will affect 
their rights to property and thus in- 
fringes Article 19 (1) ( of the Consti- 
tution. As already stated, Section 23 of 
the Act enjoins upon the authorities con~ 
cerned to pay due regard to the esta- 
blished usage which would also include 
cases where persons holding the office 
of Archakas have a beneficial interest in 
the Dittam, The authorities concerned 
cannot, while acting under the provisions 
of Section 23 of the Act, act in a man- 
ner so as to affect the property right of 
an Archaka. Here again the Court can 
interfere only in cases where it is 
brought to its notice that a particular 
order issued under Section 23 has affect- 
ed the property rights of the Archakas. 
Section 23 of the Act cannot be struck 
down, but it is only an order affecting 
the property rights of an Archaka that 
ean be struck down. 


22. There is yet another aspect 
which also has to be considered. Dittam 
may concern secular as well as matters 
of religion. As far as secular matters are 
concerned, any interference in the Dit- 
tam will not in any manner infringe 
Articles 25 and 26 of the Constitution. 
In cases where the applicability of 
section can be so separated, the whole 
of the section need not be struck down 
because of the reason that in particular 
cases action under the section may in- 
fringe any of the fundamental rights 
guaranteed under the Constitution. It is 
only individual cases which have to he 
considered and if it is found that in such 
individual cases the fundamental rights 
guaranteed under the Constitution have 
been infringed. orders may be passed 
giving relief in those individual cases 
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elther by granting a declaration or by 
quashing the orders or issuing directions. 
The principle of severability has been 
extended to include separability in en- 
forcement in cases divisible in its 
nature: Vide State of Bombay v. United 
Motors Ltd. (AIR 1953 SC 253 at p. 263). 


23. Thereisalso the well-recognised 
principle that in cases where two inter- 
pretations of a section are possible, the 
Court should accept that interpretation 
which will validate a section rather than 
invalidate it. Section 23 as we have 
shown is capable of two interpretations. 
One is while passing orders under that 
section, the authorities have to act in 
a manner which would not infringe 
Articles 25 and 26 or Article 19 of the 
Constitution. Another interpretation is 
that Section 23 gives power to the autho- 
rities concerned to pass orders affecting 
the aforesaid fundamental rights. As the 
first interpretation validates the section, 
we accept the same. This principle has 
been laid down by the Supreme Court 
in a number. of decisions. It is sufficient 
to refer to Govindalalji’s case (AIR 1963 
SC 1638 at p. 1655). 


24. We now consider the next 
contention that the two orders of the 
lst respondent dated 25th February, 
1969 and 5th April. 1969 infringe Arti- 
cles 25 and 26 of the Constitution. By 
the first order, the Commissioner re« 
duced the size of Prokthupadi Laddu 

. intended for sale to pilgrims to half the 
present size and sell the same at Re. 1/- 
each instead of Rs. 2/-. Prokthupadi 
Laddu is one of the offerings made by 
the Devasthanam at the time of the 
various poojas and worships and Divi- 
sion of this Prokthupadi Laddu has also 
been laid down according to which the 
Archakas have a specified share in it. 
Prokthupadi consist of 51 Pannyarams 
out of which 35 Pannyarams are credit- 
ed to Prokthu account; 5 to Vagapadi 
account and the balance of 11 are dis« 
tributed to Mirasi servants as per ma- 
mool. The petitioner as an Archaka, 
therefore, has a re in these 11 Pan- 
nyarams. The learned counsel for the 
petitioner stated before us that if the 
order dated 25th February. 1969 relates 
only to the 35 Pannyarams out of 51 
which are credited to the Prokthu ac- 
count and does not in any manner afiect 
the 11 Pannyarams which are to be dis~ 
tributed amongst the Mirasi servants as 
per mamool, his client has nothing to 
complain. After the Pannyarams are of- 
fered to the deity in the manner pres- 
eribed, the Devasthanam is entitled to 
deal with its share of the Pannyaram in 
any manner it likes and such a dealing 
would in no way affect either the religi- 
ous rite or the offering of Pannyarams 
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to the deity or the right of the Archakas 
to receive their share in the Pannya- 
rams. On behalf of respondents 1 and 2, 
it is stated that the order itself makes 
it clear that the size of the Prokthupadi 
Laddu intended for sale to Pilgrims has 
been reduced and not the size of the 
Laddu which is offered by way of Pans 
nyaram to the deity. The order does 
not specifically exclude the offerings of 
Laddus by the Devasthanam to the deity, 
but the use of the words ‘Laddu intend- 
ed for sale to pilgrims’ may limi i 
order to the share of the Devasthanam 
in the offering. The order in so far as 
it relates to the sale of Laddus to the 
pilgrims out of the share of the Devas- 
thanam, no objection can be taken and 
the order is valid. In so far as the order 
relates to the offering of the Devasthe~ 
nam to Lord Venkateswara is concern 
ed, the question of applicability of Arti- 
cles 25, 26, 19 (1) (f) of the Constitution 
and Section 23 of the Act will arise. 


25. The order dated 5th April, 
1969 specifically reduces the quantities 
of offerings by 50 per cent in respect of 
10 Sevas and 7 Padis mentioned in that 
order. That order further says that the 
quantities of offerings in respect of (1) 
Sahasrakalasabhishekam, (2) Vasanthot- 
savam and (3) Sukheelu need not be re- 
duced as the institution was not incur- 
ring any loss in respect of items (1) and 
(3); and in regard to item (2) there was 
not much difference between the sche~ 
dule rates and the present-cost. A read- 
ing of this order clearly shows that the 
quantities of offerings have been reduc- 
ed by 50 per cent as the cost of food of- 
ferings at the various Sevas and Padis 
exceeded the schedule rates collected from 
the Grihasthas at the time of such offer- 
ings: At this stage. it has to be noted that 
there is no question of any loss being suf- 
fered by the Devasthanam for offerings 
at the sevas or Padis as the Devastha- 
nam itself has admitted the same. In the 
editorial of “Sapthagiri”, a monthly 
journal issued by the Devasthanam, for 
the month the August 1970. it is stated 
that the rates for the various Sevas 
were fixed long back and with the in- 
crease in the cost of commodities from 
year to year the expenditure to be in- 
curred by the temple on these items has 
gone up resulting in actual loss to the 
Devasthanam which the management is 
able to meet from other sources of in~ 
come like the Hundi, But the Grihasthas 
who were performing such Sevas have 
expressed the view by and large that 
their Sevas may not be of any value if 
they are subjecting the Devasthanam to 
incur loss on account of their Sevas. 
The order, therefore, as far as the of 
ferings by the Devasthanam are con« 
eerned, is not at all justified, 
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26. It was sought to be argued 
by the 2nd respondent that the order 
dated 5th April, 1969 does not refer to 
the offerings made by the Devasthanam 
and is only concerned with the offerings 
made by the Grihasthas. We do not 
agree with this contention, There is no- 
thing in the order dated 5th April. 1969 
to show that the order does not in any 
manner affect the offerings made by the 
Devasthanam. The order, as it reads, 
refers to all the offerings irrespective of 
whether they are made by the Grihas- 
thas or by the Devasthanam. 


27. The petitioner in support of 
his contention that the worship in the 
above temple is according to the Vai-~ 
khanasa Sastra which is denied by res~ 
pondents 1 and 2 has relied upon an ex- 
tract from a Tamil book by name “Thi- 
rumalai Olugu”. T.T.D. Edition of the 
year 1953. In page 8 of the introduction, 
the author has stated that the 
mew practices introduced by Sri Rama- 
nuja at Thirumalai are many. Among 
them arec 


“(1) The wearing of Shanka and 
Chakra (Conch and discus) by Sri Thiru- 
vengadamudaiayan (Lord Sri Venkate-+ 
swara); (2) the installation of Varaha, 
Narasimha, Venkatesa Devathas in the 
“Vimanam” which is inside the temple 
tower or Gopuram, as ordained in the 
Vaikhanasa Agama: (3) the performance 
of Samprokshana accordingly to proclaim 
to the world that that temple belongs to 
that deity alone; the installation of the 
image of his consort with two hands on 
his chest on an auspicious day; and the 
recitation of “Natchiyar Thirumazhi” (A 
special Tamil Prabhandham relating to 
the consort) during “Thirumanjanma” 
or Abisheka when the said consort is on 
his chest or Vakshashtala,” 


reg again at page 4, it has been stated 
t 


“Sri Ramanuja made all the world 
know that the deity existing at Thiru- 
malai only is no other than “Sri Maha- 
vishnu” who is “Shriyahpathi” and “Sri 
Vaikuntanatha” and got Samprokshana 
also performed according to Sri Vaikha- 
nasa Agama Shastra; and established for 
the daily pooja accordingly and the said 
founder of Sri Vaishanava Philosophy, 
in addition to the installation of the 
extraordinary Shanka and Chakra to 
the Lord, also got performed ‘“Prathis- 
tha” for the grand existing “Vimanam”™ 
by installing in it Varaha, Narasimha, 
Vaikuntanatha and Sri Venkateswara 
Devathas as well as the Vishnu Pari- 
varas such as Sesha, Seshaasana, Garuda, 
Dwarapalakas etc.. in their appropriate 
places. as ordained in the Vaikhanasa 
Agama Shastra.” 
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He further ordained and established 
that 


“Before Sri Alarmel Mangai, tha 
consort adorning the chest of the Lord 
is offered Abhishekam on Friday, as con« 
tained in the Ananda Samhita of Sri 
Vaikhanasa Agama Shastra viz., the Lord 
Sri Venkateswara shall be offered tha 
“Thirumanjanam” or “Abhishekam” and 
the Lord shall be adorned the extra- 
ordinary ‘“Thirumankappu” (Namam- 
caste mark) in the shape of two lines 
from the beginning of the nose as sanc- 
tioned in Sri Vaikhanasa Agama Shastra 
which is as follows: 


In the forehead of the Lord tha 
Urdhwa Pundra (Vertical Namam) shall 
be adorned beginning from the origin of 
the nose in two lines.” 

While denying that the worship etc., in 
the temple of Lord Venkateswara is acs 
cording to Sri Vaikhanasa Agama Shas~ 
tra, reliance is placed in the counter 
affidavit to the following statement oc- 
curring at page 303 of the first volume 
of ‘History of Tirupati’ by T, K. T, Viras 
raghavacharya. 

. “Although the Vaikhanasa form of 
worship has been in vogue from ancient 
times there has not been in practice 
strict observance of the procedure laid 
down therefor.” 


We have pointed out infra that the 
statements made in the said book have 
not been accepted by the ala 
Tirupati Devasthanam. Further, at 
pages 39 and 40 of the book, it has been 
stated that the deity in this temple is 
worshipped according to Sri Vaikhanasa 
Agama Sastra. The statement referred 
to in the book relied upon by the De- 
vasthanam also does not show that the 
worship 1s not according to Vaikhanasa 
Agama Shastra, but says that it is not 
in strict observance with the form of 
worship prescribed in the said Agama 
Sastra. The 2nd respondent hes not 
come forward with the statement as to 
the Agama Shastra according to which 
the worship is performed to Lord Ven- 
kateswara. On the material on record, 
we reach the conclusion that the wor- 
ship in the temple is according to the 
Vaikhanasa Agama Shastra. 

28. The question that arises for 
consideration is whether any quantity 
of food offerings has been prescribed by 
the Agama Shastras for performance of 
worship of the deity and if any such 
quantity has been fixed, whether the 
fixing of such quantity forms an inte« 
gral part of the religious rite or wor- 
ship. The learned counsel for the peti; 
tioner brought to our notice various 
extracts from the Agama Shastras to 
show that these Shastras not only or- 
dain the manner of performing the 





1973 


worship but also lay down the quanti- 
ties in which the Naivedyam has to be 
offered. Jaimini in his Poorvameemansa 
states that which is offered to God is 
“Havis”. In “Sri Vaikhanasa Prathish- 
faanu Kramanikayaam,” it is stated ab 
page 33 of the 1953 edition that ‘“Pra- 
bhootham” begins with two dronams and 
ends with six dronams; whereas ‘Maha- 
havis’ begins with hundred prasthas and 
ends with thousand prasthas, the two 
being two kinds of “Havis”. Rice and side 
dishes beginning with two dronams and 
ending with hundred prasthas is called 
“Prabhutham.” Rice with several kinds 
of side dishes combined with ghee, jag- 
gery, curds, fruits etc., beginning from 
two hundred Prasthas and ending with 
thousand Prasthas each (each variety) is 
“Maha Havis” which is of nine kinds of 
varieties. For “Visesha Poojas” or spe~ 
cial poojas “Prabhutham” should be of~ 
fered and for Kamyaka Pooja, “Maha 
Havis” should be offered. What are 
“side dishes” or ‘“Upadamshaha” is also 
stated at page 116 of the said book. The 
sixth sloka in ‘“Samurtharahanadhika-~ 
rana” (T.T.D. Edition, 1943) Chapter 47 
at page 253 states that “God must be 
offered either ‘Maha Havis’ or ‘Prabhu- 
tham’. Even if one is unable in these 
days one must take his bath and pros- 
trate before God.” The measure of “Ha- 
wis” as has been given in “Vimanarchana 
Kalpa Mareechi S ita—Vaikhanasa” 
at page 294 shows that four prasthams 
are equal to one Aadakam and four 
Aadakams are equal to one Dronam, 
that is to say, 16 Prasthams are equal to 
one Dronam, The Shastras also lay down 
the quantity of offerings to be made to 
the other deities other than the princi-~ 
pal deity. At page 294 of “Vimanarchana 
Kalpa Mareechi-Vaikhanasa Agama”, it 
bas been stated that for the two con- 
sorts of the Lord, one Aadakam or one 
half of it; and for the Parivara Devas 
two Prasthas or more than one Prastha 
of rice. The Shastras also say the num-~ 
ber of garlands to be offered to the deitv 
and also the flowers which each garland 
should contain. The “Kashyapa Jnana- 
kanda” (at page 116) shows that “Havis” 
that is to be offered to Vishnu by those 
who have no capacity is ‘“Avaram”, 
lower or deprecatory kind. It is of three 
kinds viz.. Dronam, Half Dronam and 
Aadakam, Men with capacity have to 
offer rice and side dishes (Upadamsha) 
like mango, plantain, Jack, Pumpkin ete. 
The offerings made by men having capa~ 
city to offer are of nine kinds viz., 
Adhama, Madhyama and Utthama and 
they begin with one Dronam and raise 
to nine Dronams with increase af one 
Dronam at each stage. The manner in 
which the food offerings to the deity 


have to be cooked is also laid down in 
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Chapter 22 of “Khiladhikara” at page 
334, stanzas 87 to 90. The same book at 
page 333 also gives the descriptions of 
the “Havis”. In sloka 73 five kinds of 
“Havis” for Vishnu have been stated. 
They are according to sloka 74 Rice 
simple, Payasam, gingelley rice or mola- 
hora or Chitrannam, Pongal. Yavakam 
(some other superior rice) (Half rice, 
half wheat of superior variety, 1/4th 
jaggery and 1/4th ghee). If none of the 
above mentioned five kinds of rice are 
available rice simple at least must be 
offered, In sloka 77 it is stated that for 
one Drona of rice, there shall be five 
vegetables each of five palams in weight 
and jaggery of one palam. Chapter 75 
of “Kashyapa Jnanakanda” also speaks 
of the five kinds of Havis to be cooked 
for God viz., rice simple, Pongal, Paya- 
sam, Krisaram, Chi Gowlyam, 
Yavakam, At page 33 of “Sri Vaikha- 
nasa Prathishtanu Kramanika”, the man- 
mer in which the various kinds of rice 
have to be prepared is stated, At pages 
79 and 80 how the Appam to be offered 
to | has to be prepared is mention- 
ed, Page 81 speaks of the measures of 
side dishes. In “Bhrighu Samhita Pra- 
keernadhikara” three kinds of Utsavams 
have been mentioned viz. “Kaala”, 
“Shraddha” and “Nimittha”. “Kaala Ut- 
savam” is to be performed in a year in 
any month; “Shraddhotsava” to be per- 
formed in any month on any day; and 
“Nimittha Utsava” to be performed for 
certain purposes like “Shanthi” or to 
avert drought or danger, The same three 
kinds of Utsavas have been mentioned 
in “Vimanarchana Kalpa” and “Khila- 
dhikara’”. The benefit of “Havis” has also 
been mentioned. In “Vimaanarchana 
Kalpa” at page 412, the evils arising if 
Havis is not properly offered have also 
been mentioned. In “Bhrighu Samhitha 
Vaikhanasa Kriyadhikaara” at page 269, 
it is stated that failure to offer the pres- 
cribed Dhakshina (or offering lesser than 
the prescribed Dakshina) or offering 
lesser quantity of provisions and Rith- 
wiks, the person at whose instance it is 
performed (Yajamana) will obtain less 
benefit or phalam, 


29. The aforesaid extracts show 
that the “Havis” to be offered to God 
at the various poojas, Utsavams and 
Sevas have been stated in great detail 
even giving details of the ingredients. 
each “Havis” should contain. By a read- 
ing of the aforesaid extracts, it becomes 
clear that the ingredients of the “Havis” 
are not secular matters but matters con- 
nected with religion. It is ordained by 
the Agama Shastras that if poojas have 
to be offered, the “Havis” should be of- 
fered in a particular manner consisting 
of particular quantities of the ingredi- 
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ents so that the person who performs 
the pooja may be benefited thereby. 
The learned counsel for the 2nd respon- 
dent laid stress on a statement in the 
aforesaid extracts that if “Havis” as or- 
dained cannot be offered, prostration 
before God is sufficient or a simple of- 
fering of rice is also sufficient, These 
statements have been made in the con~ 
text of persons who are not in a posi- 
tion to offer the various Naivedyams 
or the “Havis” as ordained by the Shas- 
tras, But that does not mean that the 
offering of the “Havis” or the Naived- 
yam in the manner prescribed is not a 
matter of religion. The Devasthanam 
with its huge income cannot say that it 
is not in a position to make the food 
offerings or the quantities ordained by 
the Shastras. The Devasthanam, as we 
have already referred, increased the fees 
for the various Utsavams and Padis from 
Ist August, 1970. No statistics have been 
laid before us to show that the increase 
in these fees has in any manner reduc- 
ed the number of Grahasthas who per< 
form the Utsavams or offer the various 
Arjitha sevas to the deity. It cannot, 
therefore. be said that by making an 
offering as ordained, the Grahasthas are 
in any manner affected. Those Grahas-~ 
thas who are not in a position to spend 
the necessary amount for the offering as 
ordained will satisfy themselves with 
performing the pooja without offerings. 
The Supreme Court in Shirur Mutt’s 
ease (AIR 1954 SC 282) (observations al- 
ready extracted) has held that if the 
tenets of any religious sect of the Hindus 
prescribe that offerings of food should 
be given to the idol at particular hours 
of the day, those would be regarded as 
matters of religion. 


30. The question. that arises for 
consideration is whether any specifie 
quantity has been ordained for the per- 
formance of the various poojas. Utsa- 
vams and Arjitha Sevas in the temple 
of Lord Venkateswara. It is the case of 
the petitioner that these quantities have 
been fixed from times immemorial and 
at no stage these quantities have been 
reduced. It is contended on behalf of the 
2nd respondent that there have been no 
fixed quantities for the various food of- 
ferings and Pannyarams to Lord Ven- 
kateswara and they have been under- 
going a change from time to time. The 
2nd respondent has denied that there 
were any fixed quantities of food offer- 
ings and Pannyarams to Lord Venkate- 
swara. The petitioner, in paragraph 8 of 
his affidavit, has relied upon “Savaljavab 
Patti” of Fasli 1227 and ‘“Kainkarya 
Pattis” of Faslis 1211 and 1230 and also 
the Dittam governing the Tirumala 
Tirupati Devasthanems. Specific refer- 
ence has been made to a book published 


A.L R. 


by the Devasthanam in the year 1964 
called “the Tirumala Thirupathi De- 
vasthanam Manual for Tirumala Tem~ 
ple,” (part I) wherein reference is made 
to Tirumala Thirupathi Devasthanams 
Paditharam Dittam Scales for Daily and 
Special Occasions and for Arjitha Sevas 
ete. in Sri Venkateswaraswami vari tem~ 
ple at Tirumala. The Dittam mention~ 
ed in the aforesaid manual was approv~ 
ed and sanctioned by the Tirumala 
Thirupati Devasthanams Committee in 
its Resolutions Nos. 192 dated 17th Sep- 
tember, 1950 and 141 dated 16th Sep- - 
tember, 1951, The Devasthanam has also 
published another Telugu printed book 
called “Tirumala irupathi Devas- 
thanam’s Dittam” (from Faslis 1200 to 
1250). This book was printed in the year 
1957. All the aforesaid books published 
by the Devasthanam in very great ex- 
tenso specifically state the various scales 
of provisions for the various food offer- 
ings, Paditharamas and Pannyarams 
ete. existing from ancient times as per 
the custom and usage prevailing in the 
Devasthanam, The 2nd respondent, in 
his counter-affidavit, stated that the 
“Savaljavab Patti” of Fasli 1227 and the 
“Kainkarya Pattis” of Faslis 1211 and 
1230 and the Dittam book for Faslis 1200 
to 1250 are only documents which sef 
out the procedure that was followed dur- 
ing those Faslis and only serve as a 
guidance for the future in regard to the 
matters they deal with and are not “Re~ 
cord of Rights”. The Devasthanam Ma- 
mual was prepared for observance in 
the conditions and circumstances which 
existed when they were published and 
like all manuals. they are liable te 
modification to suit the needs of society 
at any particular period of time. The 
two resolutions of the Devasthanam 
Committee cited in the petitioner’s affix 
davit themselves prove that the Dittam 
was changed to suit the necessities of 
the times. No material has been placed 
before us in support of the aforesaid 
statement. In the book called “Tiru- 
mala Thirupathi Devasthanams Padi- 
tharam Dittam scales for Daily and Spe 
cial Occasions and for Arjitham Sevas” 
the mames of the various Naivedyams 
have been stated at page 8. One of these 
Naivedyams is “Sugar Laddu Padi”. 
This Sugar Laddu Padi consists of about 
mine items and the weight of each of the 
items has been given in viss, palams 
and tolas. For example, it is stated Ben- 
gal gram dhal flour 6 viss, ghee 6 viss, 
Boora sugar 12 viss, cashewnuts 1 viss 
dry grapes 1/2 viss; almond nuts 16 pa- 
lams; sugar candy 10 palams; cardamom 
5 palams; and saffron 1 tola. Similarly 
the ingredients of Jilebi Padi, Manoha- 
ram Padi, Vada Padi and Tentola Padi 
have been, mentioned in great detail. 
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The details of provisions for Anna Nai- 
vedyams which are known as “Cheru- 
pulu” also have been mentioned in great 
detail. The Padis which are to be offer- 
ed as Naivedyam to the Lord at the 
- Kelyanotsavam viz.. Thiru Pavada Seva, 
Thiru Pavada Prasadam and half Thirup- 
pavada Seva have also been mentioned 
in very great detail. For example. for 
Thiru pavada prasadam, the quantity of 
rice, Bengal Gram Dal. Blackgram dhal, 
galt, mustard, ghee ete.. which the parti- 
cular Prasadam should contain have been 
mentioned by measures. The petitioner 
has placed before us sufficient evidence 
of the Dittam that was offered to Lord 
Venkateswara during the Fasli 1200 to 
1250 and also the Dittam fixed by the 
Devasthanam Committee in 1950 and 
1951. It is stated that this Dittam is in 
accordance with the Sastras and in addi- 
tion to that, it has been the custom and 
usage of the Devasthanam to offer the 
Dittam in that particular scale, Except 
making a bare denial, the Devasthanam 
bas not chosen to place before us any 


material to controvert the abovesaid 
statements. 
31L It is argued by the learned 


counsel for the 2nd respondent that it 
is for the petitioner to prove that the 
food offerings and Pannyarams were 
made in a particular quantity and as the 
petitioner has not done the same. no 
burden is cast on the 2nd respondent to 
controvert the statement made by the 
petitioner. We do not agree with this 
contention. Whatever evidence the peti- 
tioner had in his possession has been 
placed before us and it is in the shape 
of various books which the Devasthanam 
ftself has published from time to time. 
The material to rebut the statements 
made by the petitioner and also the con- 
tents of the various documents produced 
before us were with the Devasthanam 
which it has not cared to produce before 
us. The only book relied upon by the 
2nd respondent for its conclusion that 
the quantity of food offerings and Panny- 
arms varied from time to time is “His~ 
tory of Tirupati” (Vol. I) by Sri T. K. T. 
Veeraraghava Charya. This book was got 
published no doubt by the Tirumala 
Tirupati Devasthanams, but the Devas- 
thanam has taken care to print at the 
end of the first volume the following: 


“The Devasthanam authorities do 
not undertake any responsibility for the 
opinions and statements expressed and 
conclusions arrived at by the author in 
this book.” 

From the aforesaid statement, it is very 
clear that the Devasthanam has not 
vouched for the correctness of the state- 
ments made and the conclusions arrived 


at by the author in this book and has 
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not owned any responsibility for the 
same. It is strange that the Devastha- 
nam now because it finds that some 
of the statements made in the said book 
are in their favour, rely upon those 
statements. The best evidence was in 
the possession of the Devasthanam and 
when the same has not been produced, 
an adverse inference can be drawn 
against the 2nd respondent that if those 
documents had been produced, they 
would have supported the case of the 
petitioner, 


32. It is also argued by the learn- 
ed counsel for the 2nd respondent that 
the proper method to establish the quan- 
tity of Dittam is a properly _ brought 
civil suit and not a petition under Arti- 
cle 226 of the Constitution. But that 
does not in any manner absolve the 2nd 
respondent from producing the written 
records before us, On the material be- 
fore us, we hold that the petitioner has 
established the quantity in which the 
food offerings and Pannyarams have to 

é offered and as ït is a matter of reli- 
gion. any reduction of those food offer- 
ings would infringe Articles 25 and 26 
of the Constitution of India. ` 


' 33.- It is argued by the learned 
counsel for the Ist and 2nd respondents 
that the quantity cannot be considered 
as a matter of religion and is purely a 
secular matter. This argument cannot be 
accepted: in view of the observation of 
their Lordships of the Supreme Court 
in Shirur Mutt’s case (AIR 1954 SC 282) 
(already extracted) which says that 
“the mere fact that offerings of food 
involve expenditure of money or em- 
ployment of priests and servants or the 
use of marketable commodities would 
not make them secular activities partak- 
ing of a commercial or economic cha- 
racter; all of them are religious practi- 
ces and should be regarded as matters 
of religion within the meaning of Arti- 
cle 26 (b)”. We, therefore, find no sub- 
stance in the argument of the learned 
counsel in this behalf. 

34. We, therefore, hold that the 
two orders of the 1st respondent inas- 
much as they reduce the quantities of 
food ` offerings. and Pannyarams which 
are matters of religion are bad in law 
as they contravene the provisions of 
Articles 25 and 26 of the Constitution. 


35. At this stage, we may also 
consider whether the aforesaid orders 
infringe Article 19 (1) (f) of the Con- 
stitution of India. The case of the petis 
tioner is that he has a specific share in 
all these food offerings and Pannyarams. 
That the petitioner has a share in these 
food offerings and Pannyarams has not 
been denied by the Ist or 2nd respon- 
dent. It is not necessary for us to refer 
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to the exact share of the petitioner; but 
suffice to say that he had a share in 
these food offerings and Pannyarams. It 
is also not denied that the petitioner is 
a hereditary Archaka and holds the 
office of an Archaka. The question then 
for consideration is whether, in a case 
in which the Archake holds an office 
and also has a share in the various of- 
ferings made to the deity, it can be said 
that he has a right in property. The 
latest decision of the Supreme Court in 
order to determine whether a person 
who holds an office has any right in pro~ 
perty is Kakinada Annadana  Samajam 
. v. Commissioner of Hindu Religious and 
Charitable Ednowments, Hyderabad (AIR 
1971 SC 891). The question there for 
consideration was whether a hereditary 
trustee of an institution has got a right: 
in property. The Supreme Court ob- 
served: 


“Hereditary trustees of the institu~ 
tions generally have only a bare right 
to manage and administer the secular 
estate of the institution or the endow~ 
ment and they do not have proprietary 
or beneficial interest either in the cor- 
pus or the usufruct of the estate.” 
Referring to the case of a Mahant or a 
Shebait of a religious institution or a 
Mathadhipathi, it was observed by the 
Supreme Court that “these functionaries 
have a much higher right with. larger 
power of disposal and administration 
and they have a personal a interest of 
beneficial character.” The criterion thus 
laid down by the Supreme Court is that 
persons holding an office and having a 
beneficial interest have a right in pro- 
perty within the meaning of Article 19 
(1) (f) of the Constitution. The earlier 
authorities of the Supreme Court have 
been referred to in Annadana Sama- 
jam’s case (AIR 1971 SC 891) and there- 
fore we do not think it necessary to 
consider those authorities or refer to 
them. 


36. ‘The learned counsel for the res~ 
pondents relied upon a Rao v. Board 
of Commissioners for Hindu Religious En- 
dowments (AIR 1965 SC 231) and argu- 
ed that the office of the Archaka is not 
property. The question for consideration 
before their Lordships was whether a 
share of Dibbi Collections (Hundi Col- 
lections) and other items which have 
been fixed by oe we usage tar a 
right to property. at case it was 
a disputed by the Archakas that the 
share in Dibbi Collections and other 
items of perquisites which had been fix- 
ed by custom and usage was a remune~ 
tation due for the service performed by 
the Archakas. It was therefore held 
that it was not a right to property. Ob- 
viously the decision turned on the con- 
cession of the Archakas that the share 
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they claimed was only a remuneration 
and not a beneficial interest in the office. 
This decision, therefore, -does not in any 
manner help the respondents. Our con- 
clusion. applying the principle laid 
down by the Supreme Court in Anna- 
dana Samajam’s case (AIR 1971 SC 891 
is that the Archakas have a beneficial 
interest in the office and therefore the 
office of an Archaka is property. The 
first order in so far as it relates to the 
offerings to the deity and the second 
order affect the petitioner’s right to pro- 
perty and thereby infringe Article 19 
(1) (f) of the Constitution, The two 
es to the extent indicated above are 
void, 


37. The third contention raised 
by the petitioner is that while passing 
the orders dated 25th February, 1969 
and 5th April, 1969. the Ist respondent 
did not comply with the provisions of 
Section 23 of the Act. As regards the 
publication of the first order reducing 
the size of Laddus, the petitioner had 
submitted his objections. It cannot, 
therefore, be said that before making tha 
first order, the proposal was not pub- 
lished as required by Section 23 of the 
Act, As regards the second order dated 
5th April, 1969, it is contended by the 
petitioner that it was never published. 
Two circumstances have been brought 
to our notice in support of the conten 
tion that the proposals were not publish~ 
ed (i) if they had been published, the 
petitioner who had objected to the first 
proposal would also have objected to 
the second proposal especially when the 
second proposal drastically affected his 
property rights, (ii) the evidence relied 
upon by the 1st respondent for publica~ 
tion of the proposal has not been pro- 
duced by him but has been produced by 
the 2nd respondent. It is also argued 
that an application was made for copies 
of the documents now produced, but 
the said copies were not furnished to 
the petitioner by the 1st respondent. 
We do not see any substance in both the 
arguments advanced, Merely because the 
petitioner did not file any objection to 
the second proposal does not mean that 
the proposal was not published, It is 
also incorrect to say that the documents 
produced by the 2nd respondent should 
have been produced by the Ist respon- 
dent. There is sufficient material before 
us to show that the second proposal was 
properly published as provided for in 
Section 23 of the Act. 


38. It is also 
prior to the publication of the proposals, 
the Sthanacharyas were not consulted. 
The 2nd respondent. in his counter-affi- 
davit. has stated that before forwarding 
the proposal to the 1st respondent, the 


contended that 
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Sthanacharyas have been consulted. It is 
argued by the learned counsel for the 
petitioner that this is a very bald state- 
ment and not even the name of a single 
Sthanacharya who had been consulted 
has been mentioned. There are more 
than one Sthanacharya for this temple 
and also there are two Sanyasis who 
rank higher than the Sthanacharyas. 
The failure of the Devasthanam Trus- 
tees to make mention of the names of 
the Sthanacharyas who had been con- 
sulted should result in the rejection of 
the 2nd. respondents contention that the 
Sthanacharyas were consulted, Except 
the statement made by the Executive 
Officer on behalf of the 2nd respondent 
that the Sthanacharya was consulted. no 
other material has been placed before 
us, The petitioner also has not produced 
any affidavits of the Sthanacharyas to 
show that they have not been consulted 
at the time of making the proposals. It 
is therefore a case of oath against oath 
and we do not see any reason why we 
should -not accept the statement of the 
Executive Officer that the Sthanacharyas 
were consulted. 


39. The third objection raised is 
that the ist respondent, before passing 
the orders, did not take into considera- 
tion the religious aspect of the reduc- 
tion of Dittam. A reading of the first 
order shows that the lst respondent 
passed the order in the circumstances 
explained by the Executive Officer of 
the T. T. Devasthanams in his commu- 
mication Roc. No. G5/14868/68 dated 26th 
November, 1968, A copy of that commu- 
nication has been made available to us. 
Along with this communication a copy 
of the objection petition filed by the 
petitioner was also enclosed. In regard 
to that objection, the Executive Officer 
has stated:-— 


“I have to state in this connection 
that this is a change in Prokthy Laddus 
(i.e.) intended for sale to pilgrims. The 
Archakam (Vanthudar) Mirasidar is in 
no way affected of his emoluments. He 
pleads that the reduction in size of 
Jaddus will reduce the sanctity attach- 
ed to it. In this connection I have to 
state that prasadams are sold in the 
temple premises and it cannot be said 
that it loses the sanctity. Since the rate 
is also reduced by 50% it will be with- 
in the reach of the middle class pilgrims 
also, Only with that view, the size and 
the rate is reduced to 50% without in- 
creasing the rate and to make available 
to more number of pilgrims.” 

This statement clearly shows that it is 
only the secular aspect of the matter 
that has been taken into consideration 
and the religious aspect has not been 
adverted to at all. The second order 


S.A. P. Srinivasamurthy v, Commr., C. & H. R.I. &E. [Prs. 38-39] A, P. 341 


makes reference to the communication 
of the Executive Officer in Roc, No, G3/ 
27291/66 dated 3rd December. 1968. a 
copy of which has not been made avail- 
able to us. But a reading of the last 
portion of the order itself shows that 
what was considered at the time of 
making reduction in the quantities of 
food offerings or the offerings at the 
time of the 10 sevas and 7 padis men- 
tioned in that order is whether the exist- 
ing rate for these Sevas and Padis was 
causing loss to the Devasthanam. It is 
also the case of the Devasthanam that 
as the Sevas and Padis mentioned in 
that order were resulting in loss to the 
Devasthanam a decision was taken to 
reduce the quantities of offerings at 
these Sevas and Padis, This clearly 
shows that it is only the secular aspect 
of the matter that was taken into con- 
sideration and the religious aspect was 
not at all adverted to. While dealing 
with the provisions of Section 23 of the 
Act, we have held that it is not only 
the secular aspect but the religious as- 
pect of Dittam that has also to be taken 
into consideration. Inasmuch as there 
has been a failure to consider this as- 
pect, it cannot be said that there has 
been compliance with Section 23 of the 
Act, Sub-section (3) of Section 23 also 
says that the financial position of the 
institution also has to be taken into con- 
sideration. As far as the Prokthupadi 
Laddus are concerned, the reduction in 
size is not at all justified having regard 
to the financial position of the institu- 
tion as the Devasthanam itself has stat- 
ed that it is in a position to bear the 
expenditure of the Sevas and Padis. As 
regards the Sevas and Padis mentioned 
in the -second order also, the quantities 
have been reduced as the Devasthanam 
was suffering a loss with respect to 
those Sevas and Padis. But there is no- 
thing to show that by virtue thereof 
the Devasthanam would have suffered 
an overall loss considering its income. 
One of the reasons given for reduction 
of the quantities is that the Grahasthas 
expressed their view that when they 
perform the various Sevas and offer the 
Padis no cost of such Sevas and Padis 
should be borne by the Devasthanam as 
in such a case they would not get the 
full benefit or Phalam of the Seva or 
the Padi. This view could have been 
very easily met by enhancing the con- 
tribution payable by the Grahasthes for 
the various Sevas and Padis. as has now 
been done by the Devasthanam from 
lst August, 1970. We are. therefore. of 
the opinion that the financial position of 
the Devasthanam does not warrant any 
reduction in the quantity of the offer- 
ings to be made in the various Sevas 
and Padis. We, therefore, hold that 
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while passing both the orders, the pro- 
visions of Section 23 of the Act have 
not been complied with and the orders 
therefore are bad, In this context, we 
may also refer to the fact that by re- 
ducing the quantities to be offered at 
the various Sevas and Padis at the rate 
then existing for offering those Sevas 
and Padis. the Devasthanam stood to 
gain, Our attention was specifically 
drawn to Enclosure No. 11 filed with 
the counter-affidavit of the 2nd respon~ 
dent, This enclosure supports the afore~ 
Said contention. 


40. The petitioner relied upon 
Section 102 of the Act and argued that 
the orders are contrary to the provisions 
of that section. That section specifically 
states that unless otherwise expressly 
provided in the Act, nothing in the 
Act shall affect any emoluments or per~ 
quisites to which any person is entitled 
by custom or otherwise in any charitable 
or religious institution or endowment. 
The manner in which the perquisites 
can be affected has been laid down in 
Section 23 of the Act. If an order is 
within the ambit of Section 23, Section 
102 of the Act will not help the peti- 
tioner, As we have held that the orders 
are void, we need not discuss this as- 
pect of the case any further. 


41. It was also argued that the 
principles of natural justice demanded 
that before making any order under 
Section 23, the persons affected should 
have been given an opportunity and a 
hearing to make their representations. 
Section 23 provides for persons affected 
to file their objections before the Com- 
missioner; and the Commissioner; before 
passing any order, has to pay due regard 
to those objections, The law does not lay 
down that any enquiry as such has to be 
made or a personal hearing has to be 
given to the persons concerned. It would 
be better if persons interested are given 
a personal hearing. but that cannot be 
Jaid down as a condition precedent for 
passing an order provided for under Sec- 
tion 23 ' 


42. The last contention that re- 
mains for consideration is that the Com= 
missioner and the Board of Trustees of 
the Devasthanam did not apply their 
mind before passing the orders or be- 
fore making the proposals, While deal- 
ing with the question of non-compliance 
with the provisions of Section 23, we 
have held that the Commissioner, while 
passing the orders, did not at all advert 
to the religious aspect of the Dittam, 
The same has been done by the Board 
of Trustees also, It would be another in~ 
stance of non-compliance with the pro- 
visions of Section 23 on which we have 
already expressed our opinion. 
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Our conclusions are: 
th The order dated 25th February, 
1968 in so far as it relates to the offer- 
ings of Prokthupadi Laddus by the De- 
vasthanam to Lord Venkateswara is void 
as it infringes Articles 25, 26 and 19 (1) 
(f) of the Constitution. 


(2) The order dated 5th April, 1969] . 


is void as it infringes Articles 25, 26 and 
19 (1) (£) of the Constitution, 

(3) The order dated 25th February, 
1969 in so far as it relates to the offer- 
ing of Prokthupadi Laddu by the Devas- 
thanam to Lord Venkateswara is bad as 
Section 23 of the Act has not been com- 
plied with. 

(4) While making the order dated 
5th April, 1969, the provisions of Sec- 
tion 23 of the Act have not been com- 
pig with and the order therefore is 


44, In the result, we allow the 
writ petition with costs and quash the 
order of the Ist respondent viz. D, Dis. 
A-1/92975/68 dated 25 February, 1968 to 
the extent mentioned above and the 
order of the 1st respondent D. Dis, A-1/ 
94407/69 dated 5th April, 1969. Advo-+7 
cate’s fee Rs. 150/- (Rupees one hundred 


and fifty only). 
Petition allowed. 
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Index Note:— (A) Stamp Act (1899), 
. 35 — Improperly stamped negotiable 
instrument — Suit on — Maintainabi- 
lity — Bar of S. 91, Evidence Act and 
S. 35 of the Act — Theory of money had 
and received — Applicability. (X-Ref :— 
Evidence Act, S. 91) — (X-Ref:— Con- 
tract Act, S. 70). ATR 1964 Andh Pra 
188, Overruled (Per FB). 
Brief Note:-— (A) (Per majority) — 
A plaintiff can lay an action for recovery 
of the amount advanced by him basing 
on the original cause of action where the 
suit negotiable instrument becomes in- 
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admissible in evidence under Section 35 
of the Stamp Act, provided there is an 
allegation in the plaint and proof in 
evidence about the fact: that the promis- 
sory note did not incorporate all the 
terms of the contract of loan and that 
it was executed as a conditional pay- 
ment or a collateral security. If the in~ 
strument embodies all the terms of the 
contract and the instrument is impro- 
perly stamped no suit on the debt will 
lie. It will be barred by Section 91, Evi- 
dence Act and Section 35 of the Stamp 
Act, In such a case where there is an 
express contract and the document is 
hit by the provisions of Section 35, 
Stamp Act and Section 91, Evidence Act, 
Section 70 of the Contract Act cannot be 
invoked on the theories of implied pro- 
mise, money had and received, quasi- 
contract and just and reasonable or un~ 
just enrichment or any other equitable 
doctrine. Case law discussed. AIR 1938 
Mad 785 (FB), Approved: AIR 1964 Andh 
Pra 188, Overruled. 


(Paras 65, 68. 93, 94, 103, 150, 152 and 


154) 
(Per Alladi Kuppuswami, J. agree- 
ing with the majority):— The plaintiff 


bas a right to fall back on the original 
consideration in all cases where the pro- 
missory note does not contain all the 
terms of the contract and is not restrict- 
ed merely to a case where the promis- 
sory mote is executed by way of consti- 
tutional payment or by way of collateral 
security. (Para 81) 
Index Note:— (EB) Stamp Act (1899), 
Ss. 36 and 35 — Insufficiently stamped 
promissory note — Document admitted 
in evidence — No objection can be rais- 
ed at any stage in the suit that it was 
not duly stamped. Section 35 is only a 
bar to the admissibility of unstamped or 
insufficiently stamped documents. (Per 
Sambasiva Rao, J.). {Paras 174, 175) 
Cases Referred: Chronological Paras 
AIR 1972 Andh Pra 373 = (1972) L 
Andh LT 232, Sanjeeva Reddy v. 
Johanputra Reddy 59 
AIR 1971 SC 1070 = (1971) 3 SCR 
590, Jupudi Kesava Rao v. Pula- 


varthi 146 
AIR 1971 SC 1613 =' 1971 SCD 1097, 
V. G. Rao v, Andhra Bank 62, 110, 149 
AIR 1971 Andh Pra 359 = (1970) 2 
Andh WR 161, K. Bhavanarayana 
y, S. Venkataratnam 
AIR 1971 Madh Pra 245 = 1971 MP 
LJ 672, Lalchand v. Pyare 
Dasarath 


AIR 1971 Mys 144 = (1970) 2 Mys 
LJ 547, T. S. Srinivasa Gowda v, _ 
Siddiah ESH 
AIR 1968 SC 1218 = (1968) 3 SCR 
214 = 1968 All LJ 745, Mulam- ‘ 
chand v. State of M, P.: 48, 56, 89, 154 


128 





L. Sambasiva Rao v. T. Balakotiah (FB) 


A. P. 343 
AIR 1968 Mys 148 = (1967) 2 Mys 
LJ 369, K. Anantharajaiah v. 
Shivaramaiah 24 


ATR 1966 Andh Pra 297 =: (1966) I 
Andh WR 275, N. Kanaka Rao v. 


Venkata Ramalinga Reddy 152, 
AIR 1966 J & K 127 = 1966 Kash 
LJ 149, Gulam. Mohd, Labroo v. 
Habib Ullah 23, 143 
ATR 1964 SC 152 = (1964) 2 SCR 
859. New Marine Coal Co, v. Union 
of India 48, 56. 154 
ATR 1964 Andh Pra 188, Mohd. 
Jamal Saheb v, Munnar Begum 2, 
22, 46, 68, 90, 


142, 159, 160. 162 


AIR 1964 Mys 56, Shivanna v. 

Thimmaiah O4L 
AIR 1962 SC 779 = (1962) 2 SCA 

375, State of W, B. v. B, K. Mon- 

dal and Sons 48. 56, 85, 88, 153 
(1962) 2 Ker LR 1 = 1962 Ker LJ 

644, Raghavan v, Variathu 131 
AIR 1961 Raj 235 = ILR (1961) 11 

Raj 614, Champalal v. Saligram 133 
AIR 1960 Raj 10 = 1959 Raj LW 

667, Gangaram v, Keshava Deo 132 


AIR 1957 Hyd 35 = ILR (1956) Hyd 
749, Brij Raj v. Raja Ram 134 

ATR 1957 Orissa 212 = 23 Cut LT 
275, Gour Chandra v. Garib Kar 

AIR 1957 Tripura 28, Manik Lal v. 
Dhirendra Chandra 135 

AIR 1954 SC 429 = 1954 SCJ 522, 
Commr. of Income-tax, Bombay 
v. Ogale Glass Works Ltd, 

AIR 1954 Punj 301 = 56 Pun LR 
502, Amin Chand v. Firm Madho 
Ram Banwari Lal 42. 

ATR 1953 All 535 = 1953 All LJ 222, 
Lakshmi Narain v. Aparna Devi 


20, 
AIR 1952 All 509 =: 1952 All LJ 696. 
Kanhai Lal v. Brij Nandan 


AIR 1952 Myd 137 = ILR (1952) 
Hyd 171, Dhondi Emki v. Hazari 
Vittal 134 
AIR 1952 Madh -Bha 45. Chandulal 
v. Baboolal 
AIR 1950 SC 272 = 1950 SCR 548, 
Rachpal Maharaj v. Bhagwandas 62 
AIR 1950 Pat 493 = ILR 29 Pat 668, 
Sarajoo Pd. v, Rampayari Devi 


27, 39 


125 


14, 
123 


122 


21, 130 

ATR 1946 PC 51 = 73 Ind App 28, 
Ram Rattan v. Parmanand 59. 60, 
82, 106 


AIR 1946 All 126 = 1945 A WR 
(HC) 226 (FB), Major Mistry v. 
Binda Deb? 


2, 13 
AIR 1946 All 150 : 


122, 
= 11945 All LJ 


483, Ramnath v. Bhagwati Pd. 122 
AIR 1945 Cal 268 = 49 Cal WN 37, 
Ishwar Sridhar Jick v. Jahorlal 12% 


AIR 1943 All 220 = 1943 All LJ 189 
(FB), Sheo Nath Pd, v, Sarjoo 
Nonia 14. 17, 19, 20, 

23, 31, 122, 135 


344 A. P 


1943 AC 32 Fibrosa Spolka Akcyjna 
v, Fairbairn Lawson Combe Bar- 


bour Ltd. 
AIR 1942 Cal 386 = 46 Cal WN 477, 
Furna Chandra v. Kalipada Roy 107 


AIR 1938 Bom 286 = 40 Bom LR 


174, Soma Bhai v, Kalyan Bhai 126 
AIR 1938 Mad 785 = ILR (1938) 

Mad 933 (FB), Perumal Chettiar 

v. Kamakshi Ammal 2. 3. 4, 5. 7, 14, 


16, 22, 26. 68, 78, 81 
89. 90, 91. 92, 93, 98, 
108, 117, 134, 135, 136, 
144, 150, 155, 159. 160, 

162, 169, 171. 172 


AIR 1938 Pat 205 = 19 Pat LT 579, 
Kesho Das v. Hari Kishundas 
1938 AC 380 = 107 LJKB 377, 
Rhokana Corpn. Ltd. v, Inland 
Revenue Commrs, 39 
AIR 1937 All 101 = 1936 Al) LJ 
1391. Mt. Bibbo v. Gokaran Singh 59 
AIR 1937 Cal 241 = 41 Cal WN 537, 


130 


Bhushan Chandra v. Kanai Lal 121 
AIR 1937 Pat 656 = 172 Ind Cas 

744. Anuplal Mahto v. Mahesh 

Jha 130 


(1937) 1 KB 534 = (1936) 3 All ER 
696, Brooks Wharf and Bull Wharf 
Ltd. v. Goodman Bros. 

AIR 1936 PC 171 = 1936 All LJ 986, 
Mohd, Akbar Khan v., Attar Singh 19 

AIR 1936 Cal 127 = 40 Cal WN 


1696, Indra Chandra v. Hiralal 
Rong 11, 121 
ATR 1936 Cal 170 = 40 Cal WN 473, 


Mahatabuddin Mia v. Md. Nazir 


Joddar 11, 121 
AIR 1936 Mad 179 = ILR 59 Mad 

268 (FB), Ramaswami Pillai v. 

Murugiah Padayachi 116 


AIR 1936 Nag 225, Ananda Namdeo 
v. Pundlik Tukaram 127, 128 


AIR 1936 Pesh 146 = 2 JR 25. R, K. 
Radhu and Co. v. Mathra Das 
AIR 1935 Cal 658 = 39 Cal WN 1241, 
Firm Tarachand v. Tamijuddin 
11, 121 
(1935) 39 Cal WN 1235, E. B. Com- 


140 


mercial Bank Ltd. v, Surendra 
Narayan Saha 121 
AIR 1935 Mad 23 = ILR 58 Mad 


261. Chocka Lingam Chettiar v. 

Palaniappa Chettiar 116 
AIR 1935 Mad 206 = 67 Mad LJ 

912, Chinnayya Naidu v. Srini- 


vasa Naidu 29. 41. 117 
AIR 1934 Cal 554 = 38 Cal WN 488, 

Ramendra Mohan v, Keshab 

Chandra 121 
AIR 1934 Lah 606 = 37 Pun LR 


494, Sohan Lall Niha] Chand v. 

Raghu Nath Singh 42. 125 
AIR 1934 Rang 389 = ILR 12 Rang 

500 (FB). Maurg Chit v. Roshan 

and Co. 19. 25. 118, 136 


L. Sambasiva Rao v. Balakotiah (FB) - 


A. ILR. 
AIR 1933 Bom 476, Sarafalli v. 
Maha Sukhbhai t34 
AIR 1933 Mad 71 = 37 Mad LW 
723. Chandra Sekharan v, Sri- 
nivasa 116 
AIR 1933 Mad 781 = 65 Mad LJ 
673. S. Krishnier v. Meenakshi 
Iyer 134 
AIR 1933 Nag 57 (2). Lal Bahadur 
v. Gulam Yasin 127 
AIR 1933 Pat 575 = 14 Pat LT 
651 (FB). Domoo Khan v, Agha 
Arshad 130 
AIR 1932 Mad 687 = 36 Mad LW 
432. Gura Sahu v. Krishnamma 116 
AIR 1932 Mad 693 = 36 Mad LW 
470, Alimane Sahiba v. Subba- 
rayudu 116 
AIR 1932 Oudh 235 = 9 Oudh WN 
585 (FB). Kunwar Bahadur v. 
Suraj Baksh 14, 19, 124 
AIR 1931 All 183 = ILR 53 All 
114 (FB), Nazir Khan v. 
Mohan Lal 11, 14, 17, 18, 19, 122 
AIR 1931 Nag 113 = 27 Nag LR 56, 
Mohan v, Ramji 127 
AIR 1931 Pat 293 = 13 Pat LT 52, 
Abdul Mohd. Khan v. Mahananda 130 
(1930) 34 Cal WN 554, Sk. Abdul 
Rabbani v. Sham Lal Thapa 121, 126 
AIR 1929 All 254 = ILR 51 All 530, 
rai Lal v. Sahu Bhikari 
14. 16, 19, 47, 150 
aire “1929 Mad 522 = 56 Mad LJ 
633. Venkanna v. Parasuram 134 
AIR 1929 Oudh 399 = 6 Oudh WN 
649, Nankhu Singh v. Girja Bux 
Singh 124 
AIR 1928 PC 2. = 55 Ind App 18,- 
Ramanandi Kuer v. Kalawati 
uer 85 
AIR 1928 All 371 = 26 All LJ 729 
(SB). Miyan Bux v. Mt. Bodhiya 17 
AIR 1928 Pat 426 = ILR 7 Pat 845, 
Dhaneshwar Sahu v. Ram Rup 
Gir 0. 130 
AIR 1927 Bom 437 = 29 Bom LR 
432, Jacob and Co. v. To 
sey 126, 140 
AIR 1927 Lah 89 = 95 Ind cae 704, 
Ram Jas v. Shahabuddin 2, 125 
AIR 1927 Nag 241 = 10 Nag LJ 45, 
Udaram Mangiram v. Laxman 
Marwari 22 
AIR 1926 Bom 357 = 28 Bom LR 
631. Ranchhod v. Ravji Bhai 126 
AIR 1926 Mad 1148 = 1926 Mad 
WN 757, Gopala Padayachi v. 
Raiagopal Naidu 29. 41. 117 
AIR 1926 Pat 432 = 7 Pat LT 589, 
Choto Lal v. Gumani 130 
AIR 1925 Mad 351, Somaraju v. 
Venkata Subbarayudu 116 
AIR 1924 Cal 452 = 28 Cal WN 70 
= 81 Ind Cas 461. Dula Meah v. 
Abdul Rahaman 32 


mon 


1973 L. Sambasiva Rao v. T. 
AIR 1923 PC 50 = ILR 50 Cal 338, 

Subramanian v. Lutchman 62. ey 
{ATR 1922 Lah 207 = 4 Leh LJ 10, 

Chint Ram v, Shib Devi 125 
AIR 1922 Lah 307 = ILR 2 Lah 330, 

Chanda Singh v. Amritsar Bank- 

ing Co. 42 
AIR 1921 Pat 317 = 2 Pat LT 323, 

Ram Narain Sahu v. Lachmi Pra- 

sad Sahu 130 
AIR 1921 Pat 318 = 2 Pat LT 184, 

Brahmadeo Rai v. Ram Kishun - 

Mahton 130 
AIR 1921 Sind 80 = 15 Sind LR 

135, Naraindas v, Jassomal 137 
AIR 1920 Sind 66 = 57 Ind Cas 

386, Lokumal v. Sind Bank Ltd. 438 
AIR 1918 PC 146 = 46 Ind App 33, 

Sadasuk Janki Das v. Kishen 

Pershad 11. 46, 83, 134 
AIR 1918 PC 151 = 46 Ind App 

52, Juscurn Boid v, Pirthichand 

Lal 2, 43, 44, 46, 

47, 90, 92 

(ATR 1918 PC 241, John v, Dodwell 

and Co. Ltd. 2, 48, 45, 46, 

47, 90, 92 

‘ATR 1918 Cal 688 = ILR 45 Cal 

538, Sudhir Chandra Das v., 

Govinda Chandra Roy 121 
AIR 1917 PC 207 = ILR 45 Cal 

320, Maung Kyin v. Ma Shwe 

Law 146 
AIR 1917 Mad 201 = ILR 40 Mad 

585. Chidambaram Chettiar v. 

Ayyaswami Thevan 150 


(AIR 1914 Mad 657 (2) = ILR 38 Mad 
660, Muthusastrigal v. Viswa- 
natha 82. 116, 152 

fi914 AC 398 = 111 LT 1, Sinclair 
v. Brougham 51, 53. 92, 153 

(1913) 41 Ind App 142 = 26 Ind Cas 
228 (PC). P. R. Saminathan v. m 

5. 3% 


P. L. Palaniappa 25. 
{1913) 17 Cal LJ 399, Ram Bahadur 

v. Dasuri Ram 19. 121 
19138 AC 283 = 82 LJPC 33, Royal 

Bank of Canada v., King 50 


(1912) ILR 34 All 158 = 13 Ind Cas 
138. Ram Sarup v. Jasodha 


_ Kunwar 16. 17, 

(1912) 16 Ind Cas 33 (AIL), Baijnath 
Das v. Salig Ram 

(1911) 21 Mad LJ 432 = 25 Ind Cas 
140. Palaniappa Chetti v. Aruna- 
chelam Chetty 

(1911) 21 Mad LJ 462. Mallayya v. 
Ramayya 

(1911) 9 Mad LT 281 = 10 Ind Cas 
669, Chinnappa Pillai v. M. R. 
Muthuraman Chettiar 

(1907) 17 Mad LJ 308 = ILR 30 
Mad 386, Thaji Beebi v, Tiruma< 
laiappa 

(1907) ILR 30 Mad 382 = 17 Mad 
LJ 266 (FB), Muthuswami Mudali 
W. Veeri Chetti 


122 
16 


39 
116 


430 
59 


09 


Balakotiah (FB) A. P. 345 


(1906) ILR 28 All 293 = 3 All LJ 
23, Chhotu v. Jawahar 122 

(1906) ILR 28 All 298 = 3 All LJ 

25, Banarasi Pd. v, Fazl Ahmad 16, 17 


(1904) ILR 26 All 178 = 1903 All 
WN 


217, Parsotam Narain v. 
Taley Singh 17, 122 
(1903) ILR 26 Mad 526 = 13 Mad 
LJ 252, Jambhu Chetty v, Palani- 
appa Chettiar 38 
(1902) ILR 25 Mad 580 (FB), Dar- 
Savarapu Sarrapu v. Rampratapu 38 
(1900) ILR 24 Bom 360 = 2 Bom 
LR 25. Krishnaji Narayan Parkhi 
v. Rajmal Manikchand Marwari 
12. 13, 126 
1898-2 Ch 680, Felix Hadley and 
Co. v. Hadley 39 
(1896) ILR 23 Cal 851, Pramatha 
Nath Sandal v. Dwarka Nath 
y 10, 11. 121, 130 
(1894) ILR 18 Bom 369, Glicthasave 
v. Lakshman Ramchandra 12 
(1893) 2 QB 286 = 62 LJ QB 610 
In Re. Romer and Haslam 26. 35. 36 
(1889) 22 QBD 610 = 58 LJ QB 2 
Day v. McLea ESE aa 25 


(1887) ILR 10 Mad 94, Pothi Reddi 
v. Velayudasivan 3, 29, 30, 41, 42, 


(1884) ILR 7 Mad 112, Krishnan 1” 


v. Rangasami 29, 30 
(1882) ILR 4 All 330 = 1882 All WN’ 
55, Sirdar Kuar v. Chandrawati 


14 

(1881) ILR 7 Cal 256 = 8 Cal LR ~ 
528. Sheikh Akbar v, Sheikh 

8. 10, 11. 16, 17, 26, 

EEF 

; , 139 

(1879) 13 Ch D 1. Wilson v. Church 50 

(1878) ILR 3 Cal 314 = 2 Cal LR 

412, Golap Chund Marwaree v. 
Thakurani Mohoroom Kooaree 

(1876) 1 QBD 714 = 45 LJ QB 811, 

Thomas v. Brown 


15 


9, 10 


7 
(1874) 21 Suth WR 1. Ankur Chun~ = 
der Roy Chowdhry v. Madhub 
Chunder Ghose 109, 113 
(1873) 11 Beng LR 405 = 20 Suth 
WR 150, Kedarnath v, Sham Lall 
31, 62. 110 
(1872) 5 HL 321 = 42 LJ Ch 49, a 
Shaw v, Foster 
(1854) 9 Exch 604 = 23 LJ Ex 150, 
Crowe v. Clay 37 
(1808) 127 ER 870 = 1 Taunt 353, 
Brown v. Watts 34 
(1800) 1 East 55 = 102 ER 22, Farr 
v. Price 10, 16, 26 
(1797) 7 TR 269 = 2 Sm LC (11th 
ed) 421, Marriot v. Hampton 51 
(1760) 97 ER 676 = 2 Burr 1005, 
Moses v. MacFerlan 51, 92 


85 Deccan LR 368, Hazi Syed Shah 


v, Bachi Rajappa 134 


346 A, P. [Prs, 1-4] 


C. V. Deekshituly and V. Jogayya 
Sarma (In C.R.P. No. 255 of 1965). B. V. 
Subbarayudu and Satyanarayana 
C.R-P. No. 577 of 1965). Jagannadha Rao 
and B, Anjaneyulu (In C.R.P, No, 1998 
of 1966) and M. Rajasekhara Reddy and 
P. Ramakrishna Raju (In CRP, No. 
2130 of 1969), for Petitioner; M, Jagan- 
nadha Rao and C. ‘Trivikrama Rao, for 
Petitioner in C.R.P, No. 2234 of 1968 and 
for Respondent in C.R.P. No. 2130 of 
1969; A. Krishnaiah, for Petitioner In 
C.R.P. No, 605 of 1969 and for Respon- 
dent in C.R.P. No. 1998 of 1969; D. Ven-~ 
kata Reddy and S. Ranga Reddy (In 
C.R.P, No. 255 of 1965), C. N. Babu (In 
C.R.P, No. 2234 of 1968) and M. Venkata 
Rao (In C.R.P, No, 577 of 1965). for Res- 
pondent, 


OBUL REDDI, J. (on behalf of him- 
self, Madhava Reddy, Sriramulu and 
A, V. Krishna Rao, JJ.):—- The question 
referred to this Bench of seven Judges 
by a Division Bench to which two of us 
(Obul Reddi and Madhava Reddy, JJ.) 
were members, is 


“Whether a plaintiff can lay action 

for recovery of the amount advanced by 

im basing on the original cause of ac- 

tion when the negotiable instrument evi~ 

dencing the transaction is inadmissible 

in evidence under Section 35 of the 
Stamp Act.” 


2. The necessity to refer the 
question to a larger Bench arose as a 
result of the view expressed by Gopal 
Rao Ekbote, J. (as he then was) in Mohd. 
Jamal Saheb v. Munnar Begum, AIR 
1964 Andh Pra 188, which does not ac~ 
cord with the ruling of the Full Bench 
of the Madras High Court in Perumal 
Chettiar v. Kamakshi Ammal. ILR (1938) 
Mad 933 = (AIR 1938 Mad 785 (FB)). 
The learned Judge, Gopal Rao Ekbote, 
held that the plaintiff can have hi 
money back though the document is in~ 
admissible in evidence because it is in- 
sufficiently stamped and that Section 91 
of the Evidence Act is no bar to the 
plaintiff succeeding on a non-contractual 
basis, that is, in an action for money 
had and received. In so coming to the 
conclusion, the learned Judge seems to 
have felt that he is not bound by the 
decision of the Full Bench in ILR (1938) 
Mad 933 = (AIR 1938 Mad 785 (FB)) as 
“two decisions decided in 1918 by the 
Privy Council (John v. Dodwell and Co. 
Ltd.. AIR 1918 PC 241 and Juscurn Boid 
v. Pirthichandlal AIR 1918 PC 151) were 
not brought to the notice of the Full 
Bench”. Having regard to the fact that 
the High Courts of Allahabad, Bombay 
and some other High Courts have taken 
a view different from that expressed 
by the Full Bench of five Judges of the 
Madras High Court in ILR (1938) Mad 


L, Sambasiva Reo v. T, Balakotiah (FB). 


A. J. R. 


933 (935) = (AIR 1938 Mad 785 (FB) 
the question posed above was referred 
for consideration by a larger Bench. 


3. It may be necessary at the ouf- 
set to refer to the contentions put forth 
by the counsel appearing for the petis 
tioner and the counsel appearing for the 
respondent, Mr. C, Babu appearing 
for the petitioners in C.R.P. No. 255/65, 
relying upon the decision in Pothi Reddi 
v. Velayudasivan, (1885-1887) ILR 10 
Mad 94 and Perumal Chettiar’s case, 
ILR (1938) Mad 933 =: (ATR 1938 Mad 
785 (FB)) contended that a plaintiff can 
not recover money lent on an unstamp~ 
ed or an insufficiently stamped promis- 
sory note, apart from the note in view 
of the bar of Section 35 of the Stamp 
Act and Section 91 of the Evidence Act. 
It is further contended by him that 
there is no presumption, when the lend= 
ing of the money and the execution of a 
promissory note are contemporaneous 
that the promissory note operates as a 
conditional payment or a collateral 
security so as to say that the real con= 
tract is different from what is embodied 
in the promissory note and thus bypass 
the provisions of Section 91 of the Evi~ 
dence Act. 


4, Mr. K. Jagannadha Rao appear- 
ing for the petitioner in C. R., P. 
No. 1998 of 1966 similarly contended that 
the view expressed by the Full Bench 
in Perumal Chettiar’s case, ILR (1938) 
Mad 933 = AIR 1938 Mad 785 (FB). is 
the correct view and that it stood the 
test of time from 1938 onwards and thaf 
the learned single Judge of this Court 
was not justified in invoking the theory 
of ‘money had and received’ on the 
ground that “two decisions decided in 
1918 by the Privy Council” were not 
taken into consideration by the Full 
Bench. According to the learned coun- 
sel, there is no question of presumption 
of a conditional payment or collateral 
security where the money lending and 
the execution of the promissory note are 
part and parcel of the same transaction, 
in other words, contemporaneous or 
simultaneous and that being the case, 
the plaintiff is not entitled to set up a 
case independent of the note. in view 
of the stringent provisions of Section 92 
of the Evidence Act. The learned coun« 
sel also contended that. when the fac- 
tum of loan itself cannot be established 
by any means other than the promissory 
note itself, where the debt is not an an= 
tecedent debt, in respect of which a 
promissory note has been taken, because 
of the bar of Section 35 of the Stamp 
Act and Section 91 of the Evidence Act, 
no obligation under Section 70 of the 
Contract Act will arise under the theory. 
of ‘implied promise,’ 
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M Jagannadha Rao appearing for the 
respondent (decree-holder) contended 


that, even where lending of money and 
execution of the promissory note are 
contemporaneous and form part and 
parcel of the same transaction, the pro- 
missory note thus taken operates only 
as a conditional discharge and not full 
or complete discharge of the loan and 
when the promissory note becomes in- 
admissible in evidence, the creditor will 
be entitled to fall back on the original 
demand. The learned counsel also. re- 
lying upon the language of Section 70 
of the Contract Act, contended that the 
expression “anything” is of sufficient 
amplitude to bring within its ambit tran- 
sactions of money and that the creditor 
will be entitled to recover on the prin- 
ciples of ‘implied promise’ or ‘money 
had and received’. In short, the learned 
counsel contended that the view of 
the Full Bench of the Madras High 
Court in Perumal Chettiar’s case, ILR 
(1938) Mad 933 = AIR 1938 Mad 785 
(FB), is not correct and the decision 
requires to be overruled. 


6. It is, therefore, necessary hav- 
fng regard to the contentions put forth 
by the learned counsel appearing for 
both sides and the view expressed by 


the learned single Judge, which is in 


conflict with the Full Bench’s to frame. 


the following questions for decision— 


“I. Whether a plaintiff can bring at- 
tion for recovery of the amount advanc- 
ed by him basing on the original con- 
sideration when the promissory note on 
foot of which action is brought is in- 
admissible in evidence under Section 35 
of the Stamp Act, and, if so, under what 
circumstances? 


2. If the promissory note is inadmis- 
sible in evidence, whether action can be 
maintained for recovery of the amount 
either on the theory of “money had and 
received” or under the provisions of 
Section 70 of the Contract Act.” 


7. It may be made plain at the 
beginning itself, before we consider the 
questions, that we are not concerned 
with a case where a promissory note has 
been executed in respect of an antece- 
dent debt we are here concerned with 
the question under what circumstances 
the loan could’ be recovered apart from 
the promissory note, which is not duly 
stamped, when the execution of the 
promissory note is contemporaneous or 
simultaneous with the borrowing. There 
are no decisions of the Supreme Court 
so far which have any bearing on the 
questions raised. We, therefore. have 
necessarily to look to the decisions of 

various High Courts and English Courts 
nner 
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for answering the questions. The Courts 
in India have expressed diyergent views 
as to the recovery of the loan indepen- 
dently of the note given. Broadly. the 
decisions come under three categories 
(1) those which hold that. if the pro- 
missory note is not receivable in evi- 
dence because of the absolute prohibi~ 
tion of Section 35 of the Stamp Act. no 
action would lie independently of the 
note and to hold otherwise would be 
nullifying the provisions of Section 91 
of the Evidence Act; (2) Notwithstand- 
ing the bar of Section 35 of the Stamp 
Act, it would still be open to the credi- 
tor to prove the loan and all its terms 
in the case of a contemporaneous tran- 
saction also, independently of the pro- 
missory note by letting in other evidence 
and Section 91 of the Evidence Act will 
not operate as a bar and action can also 
be maintained.on the principle of money 
had and received ynder Section 70 of 
the Contract Act; and (3) which say that, 
even where the bar of Section 35 of the 
Stamp Act and Section 91 of the Evi- 
dence Act is there, provided the pro- 
missory note does not embody al) the 
terms of the contract, the true nature of 
such transaction can be proved -where 
the instrument is given as a collateral 
security or by way of conditional pay- 
ment, provided it is so alternatively 
pleaded in the plaint, In Perumal 
Chettiar’s case, ILR (1938) Mad 933 = 
AIR 1938 Mad 785 (FB) it was the third 
view that was expressed by the Full 
Bench. We may now proceed to exa- 
mine the conflicting views expressed by 
the High Courts in India. 

8. The opinion of the Calcutta 
High Court, it may be said, has not been 
consistent. While some of the decisions 
adopt the strict rule of the bar of Sec- 
tion 91 of the Evidence Act as stated by 
Chief Justice Garth in Sheikh Akbar v. 
Sheikh Khan, (1881) ILR 7 Cal 256, the 
other decisions show a marked departure 
from the strict rule enunciated by 
Garth, C. J. which we will refer to pre- 
sently. 

9. The earliest of the cases is the 
case of Golap Chund -Marwaree v, Tha- 
kurani Mohokoom Kooaree, (1878) ILR 
3 Call 314, where it was held that the 
plaintiff could fall back on the original 
consideration when an insufficiently or 
unstamped promissory mote cannot be 
received in evidence. But that would ap- 
pear to be a case where a suit was filed 
by an indorsee of an unstamped promis- 
sory note, for the Court of first instance 
refused to allow the plaintiff to summon 
the production of the second defendant’s 
books in order to show therefrom that the 
‘Ist defendant was the debtor for the 
amount for which the note was given. 
We are unable to subscribe to the view 
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taken in this case, for an indorsee obvi- 
ously cannot fall back on the original 
consideration between ‘the maker and the 
payee. 


- 10. The case of (1881) ILR 7 Cal 
256 has been followed as laying down 
the authoritative pronouncement in in- 
mumerable cases of the several High 
Courts (Including the Full Bench deci- 
sion of the Madras High Court). That 
ease came up before Sir Richard Garth, 
C., J. and McDonell, J.. on reference 
from the Judge of.the Smal] Cause Court 
at Dacca. Garth, C. J. speaking for the 
Court said: 


“When a cause of action for money 
is once complete in itself, whether for 
goods sold or for money lent. or for any 
other claim, and the debtor then gives a 
bill or note to the creditor for payment 
of the money at a future time, the credi- 
tor, if the bill or note is not paid at 
maturity. may always, as a rule, sue for 
the original consideration, provided that 
he has mot endorsed or lost or parted 
with the bill or note, under such cireum~ 
stances as to make the debtor liable upon 
it to some third person. In such cases, 
the bill or note is said to be taken by the 
creditor on account of the debt. and if it 
is not paid at maturity, the creditor may 
disregard the bill or note and sue for the 
original consideration. But when the 
original cause of action is the bill or note 
itself, and does not exist independently 
of it, as for instance, when, in conside- 
ration of A depositing money with B 
contracts by a promissory note to repay 
with interest at six month’s date, here 
there is no cause of action for money 
Tent, or otherwise than upon the note 
itself, because the deposit is made upon 
the terms contained in the note, and no 
other. In such a case, the note is the 
only contract between the parties. and 
if for want of proper stamp or some 
other reason, the note is not admissible 
in evidence the creditor must lose his 
money.” 


This passage was Interpreted differently 
by another learned Chief Justice of the 
same Court in Pramatha Natha Sandal v. 
Dwarka Nath Dey, (1896) ILR 23 Cal 851, 
Sir Comer Petheram. C. J.. interpreted 
what was held by Garth, C. J. as not in 
conflict with the view he was taking 
and after referring to the above passage 
from Garth. C. J.’s judgment, observed 
(at page 853), 

“But a reference to the earlier por- 
tion of the Judgment shows that such 
was not the meaning of the Chief Justice, 
and that when he spoke of a deposit he 
did not mean a loan. as he then says 
where money is lent and a bill or note 
given for the loan which is not paid at 
maturity, the creditor may disregard the 
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note and sue on the original considera- 
tion, This is in accordance with the casg 
of (1878) ILR 3 Cal 314,” 

That opinion of Petheram, C. J. was based 
on what is stated in Farr v. Price, 
(1800) 1 East 55 = 102 ER 22 viz., that 
the existence of an unstamped promissory 
mote does not debar the plaintiff from re- 
covering on the original consideration if 
the pleadings are properly framed for 
that purpose. 


11. In Indra Chandra v. Hiralal 
Rong. AIR 1936 Cal 127 and Mahatobud- 
din Mia v, Md. Nazir Joddar, AIR 1936 
Cal 170 R. C. Mitter, J., sitting single, 
held that it is not necessary that there 
should be an independent express con+ 
tract prior to the execution of such a 
promissory note and that the fact that 
the money has been lent implies a pro- 
mise to repay it and the plaintiff in such 
a case has a cause of action on the implied 
promise, which is independent of the 
promissory note, The fact that the money 
has been lent, according to the learned 
Judge. gives a cause of action to the 
plaintiff which is independent of the pro~ 
missory note and in so holding, he relied 
upon what Sir Comer Petheram, €. J., 
said in (1896) ILR 23 Cal 851 that an im- 
plied contract to repay money lent al- 
ways arises from the fact that the money 
is lent. even though no express promise, 
either written or verbal, is made to repay 
it. But the same learned Judge, we may 
point out, had expressed a different opin- 
ion in Firm Tarachand v, Tamijuddin, 
AIR 1935 Cal 658 where he said that if 
the plaintiff's cause of action to recover 
the money had become complete before 
the execution of the promissory note, he 
would be entitled to sue and succeed on 
the original; but if he does not base his 
case in the plaint on the original consi< 
deration, he is out of Court because the 
promissory note is inadmissible in evi- 
dence being insufficiently stamped. In 
so holding, he relied upon the decision of 
the Privy Council in Sadasuk Janki Das 
v. Sir Kishen Pershad, AIR 1918 PC 146 
and followed the decision in Sheik Akbar 
v. Sheikh Khan, (1881) ILR 7 Cal 256 
and Nazir Khan v. Raz Mohan, ATR 1931 
All 185 (FB). His view in the 1935 case 
was that, if the execution of the promis- 
sory note and the borrowing of the 
money are contemporaneous constituting 
part and parcel of the same transaction 
and the note becomes inadmissible in evi- 
dence. the plaintiff will be out of Court. 
The learned Judge. with great respect to 
him. seemed to swing between the two 
stands taken by the two Chief Justices 
of his Court. We do not even find a 
passing reference to the earlier decision 
of his in AIR 1935 Cal 658 in his two 
later Judgments as to what led him to 
take a different view. 
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12. Chief Justice Jenkins of the 
Bombay High Court sitting with Justice 
Candy in Krishnaji Narayan Parkhi v. 
Rajmal Manikchand Marwari, (1900) 


~ ILR 24 Bom 360 was dealing with a case 


of liability arising out of a hundi. There 
the plaintiff lent the defendant Rs. 675/- 
and at the same time took a hundi to se- 
cure its repayment. ‘There was the ad- 
mission of liability by the defendant and 
he had promised to pay. There was also 
the further fact that the hundi had been 
admitted in evidence, as no objection was 
taken as to the absence or deficiency in 
stamping, The learned Chief Justice, 
therefore, said that it is perfectly true 
that the terms of the contract contained 
in the hundi can, apart from the condi- 
tions which permit secondary evidence, 
only be proved by the hundi, but this 
does not prevent proof of the loan in- 
dependently of the note. The learned 
Chief Justice relied upon the decision in 
Chenbasapa v. Lakshman Ramachandra, 
(1894) ILR 18 Bom 369. Where the dis- 
tinction between cases in which the suit 
is brought solely on the note or hundi 
and cases in which there is and can be a 
claim to recover the original loan has 
been acknowledged, It may be pointed 
out that the learned Chief Justice was 
mot considering the question under what 
circumstances. when an action fails on a 
promissory note executed contemporane- 
ously with the borrowing of the money 
on account of the bar of Section 35 of 
the Stamp Act. it would not debar the 
plaintiff -from resorting to the original 
consideration. 

13. Kemp J.. in Jacob & Co. v. 
Vicumsey, AIR 1927 Bom 437, follow- 
ed the decision in (1900) ILR 24 Bom 360 
on the ground that it is binding upon 
him, in holding that. if the promissory 
mote is insufficiently stamped. the plain- 
tiff can proceed with the suit on the loan. 
He however. doubted the correctness of 
that decision as it appeared to conflict 
with the provisions of Section 91, Illus- 
tration (b) of the Evidence Act. 


14. We may now notice some of 
the leading cases of the Allahabad High 
Court. which reyeal that the view ex- 
pressed in Sirdarkuar v. Chandrawati, 
(1882) ILR 4 Ali 330; Kundan Lal v. 
Sahu Bhikhari Das, AIR 1929 All 254: 
Nazir Khan v. Ram Mohan, AIR 1931 All 
183 (FB) and Kunwar Bahadur v, Suraj 
Baksh, AIR 1932 Oudh 235 (FB) is no 
longer good law in view of the subse- 
quent decision of the Full Bench of that 
Court in Sheo Nath Prasad v. Sarjoo 
Nonia, AIR 1943 All 220 (FB) which 
is followed in Lakshmi Narain v. Mt. 
Aparna Devi, AIR 1953 All 535. As the 
latest opinion of the Allahabad High 
Court as expressed in AIR 1943 All 220 
and AIR 1953 All 535 is in conflict with 
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the Full Bench decision of the Madras 
High Court in Perumal Chettiar’s case, 
ILR (1938) Mad 933 = (AIR 1938 Mad 785) 
(FB) it may be useful to notice the lead- 
ing cases of that Court: 


_ 15. In (1882) ILR 4 All 330, a case 
arising in second appeal, it was expressed 
by Straight and Broadhurst. JJ..that in 
a case where the adjustment of accounts 
took place and the bond was made, it 
was intended to consolidate and secure 
the debt due from the defendant to the 
appellant, and the new contract was to 
subsist between the parties in superses- 
sion of the former one. The learned 
Judges. however observed that: 


“Much though we might have wished 
to be able to hold that the bond entered 
into between the parties did not preclude 
the plaintiff-appellant from recovering on 
his account stated, we find ourselves un- 
able to do so.” 


16. The decision in Ram Sarup v. 
Jasodha Kunwar, (1912) ILR 34 All 158 
which runs counter to the above view 
was rested on the dictum of Lord Kenyon 
in the well-known case of (1800) 1 East 
55 =. 102 ER 22 in holding that even 
where the debt is inseparable from the 
promissory note, the debt could be proved 
notwithstanding the note is not admissible 
in evidence. The learned Judges in 
Banarasi Prasad v. Fazl Ahmad, (1906) ILR 
28 All 298, though purported to follow 
the case of (1881) ILR 7 Cal 256 by say- 
ing that the law on the subject is clearly 
stated by Garth C. J., however swung 
to the opposite view by observing: 


“It seems to us therefore that the 
Court of first instance ought not to have 
summarily dismissed the plaint, but 
ought to have given the plaintiff an 
opportunity of proving the consideration 
of the note if there was such considera- 
tion.” 

In a later case viz., Baijnath Das v. Salig 
Ram, (1912) 16 Ind Cas 33 (All) the 
learned Judges, after referring to the bar 
of Secton 91 of the Evidence Act, how- 
ever, took the view that, where a promis- 
sory note is taken in consideration of the 
money advanced and is held to be in- 
admissible in evidence, a suit filed on foot 
of such a note may be treated as a suit 
for money had and received if the plead- 
ings are properly framed without treat- 
ing it as such a suit. These decisions 
were considered by Sulaiman and Ken- 
dall, JJ. in AIR 1929 All 254 and the 
view expressed by the learned Judges 
was quoted and endorsed by Sir Lionel 
Leach, C. J. in Perumal Chettiar’s case, 
ILR (1938) Mad 933 = (AIR 1938 Mad 785) 
(FB) to the extent of the scope of Sec- 
tion 91 of the Evidence Act. What Sulai- 
man and Kendall. JJ.. said in that case 
is that if a hundi is the embodiment of 
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the whole of the contract between the 
parties and it is not admissible in evi- 
dence and cannot be looked at for the 
purpose of finding out the terms of the 
contract, other evidence to prove the 
terms of such contract cannot be allow- 
ed. But where the hundi embodies only 
a part of the contract between the par- 
ties it cannot be said that the whole con- 
tract is reduced to the form of a hundi 
and Section 91 does not exclude evidence 
showing the terms of the whole contract 
which cannot be determined from the 
hundi alone. But the view of the learned 
Judges in so far as the applicability of 
Section 70 of the Contract Act was not 
endorsed by the Full Bench as may be 
seen from the judgment of Justice Vara- 
dachariar. What was said in the case 
of a hundi which need not necessarily 
contain all the terms of the agreement 
between the parties was applied by the 
Madras Full Bench to a promissory note. 
The learned Judges, Sulaiman and Ken- 
dall, JJ.. however affirmed the view in 
Baijanath Das’s case (1912) 16 Ind Cas 33 
(All) that. when a hundi is held to be 
inadmissible in the evidence, the plain- 
“tiff would still be able to succeed on the 
basis of the theory of ‘money had and 
received’ or for compensation and this 
view did not find favour with Varada- 
chariar, J. 


17. A Full Bench of the same 
Court composed of Mears, C. J. Mukerji 
and Young, JJ, in AIR 1931 All 183 (FB) 
overruled the decisions in (1912) ILR 34 
All 158 and (1906) ILR 28 All 293 refer- 
red to supra and followed the decisions 
in Parsotham Narain v. Taley Singh, 
(1903) ILR 26 All 178 and Sheikh Akbar 
v. Sheikh Khan, (1882) ILR 7 Cal 256. As 
may be seen from the Judgment of 
Mukerji, J.. who spoke for the Full 
Bench, he did not approve the view of 
Sulaiman and Kendall, JJ. in so far as 
invoking the aid of Section 70 of the Con- 
tract Act is concerned under the theory 
of ‘money had and received’ and also the 
view of the Special Bench of the same 
Court in Miyan Bux v. Mt. Bodhiya, AIR 
1928 All 371 (SB). One of the learned 
Judges of the Special Bench, Sen, J. re- 
fused to express any opinion on the 
ground that it is outside the scope of re- 
ference to determine whether a plaintiff 
can maintain a claim against the debtor 
founded upon an obligation independent 
of a promissory note. Although he was 
of the view that 


“though the promissory nofe was in 
a form forbidden by law, it was admis- 
sible in evidence under Section 91 of the 
Evidence Act and the answer of two 
learned Judges, Boy and Kendall, JJ., 
viz. the plaintiff could sue on the basis 
of any obligation whether antecedent to 
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or arising simultaneously with the ex= 
ecution of the promissory note was not 
called for.” 

The view of the Full Bench as expressed 
by Mukherji, J.. that verbal negotiations 
leading up to an express contract in 
writing cannot be set up as an indepen- 
dent contract and are not admissible in 
evidence as provided by Section 91 and 
that where there is an express promise, 
an implied promise will not be inferred. 
was overruled by a Full Bench of five 
Judges in AIR 1943 All 220 (FB). 


48. A Full Bench of the Oudh 
High Court consisting of Wazir Hasan, 
C. J.. Srivastava and Raza, JJ, however, 
took a different view from one ex- 
pressed in AIR 1931 All 183 (FB) hold» 
ing that, in spite of the provisions of Sec- 
tion 91, it is open to the party who has 
lent money on terms recorded in a pro- 
missory note which turns out to be in- 


admissible in evidence for want of proper ` 


stamp duty to recover his money by pro- 
ving orally the advance of the loan and 
that oral evidence to prove the terms 
of the contract however is inadmissible. 
Srivastava, J.. with whom Nazir Hassan, 
C. J. “generally agreed and Raza, J.. ag- 
reed wholly, was of the opinion 
that the fact of the advance of 
the loan or the amount of the loan can- 
mot be regarded as one of the terms of 
the promissory note.” In that view he 
opined that “if it is not so. then the path 
of the plaintiff is clear. In the case of 
every loan there is a presumption of an 
implied contract to repay the loan.” We 
shall deal later with the question of pre- 
sumption of an implied contract, but suf- 
fice it to say for the present that we are 
unable to understand how the amount of 
loan mentioned in the promissory note 
cannot be regarded as a term of the con- 
tract. A promissory note, as defined in 
Section 4 of the Negoitable Instruments 
Act, must contain an unconditional under- 
taking to pay a certain sum of money, If 
the amount of loan is mot mentioned in 
the promissory note, then it ceases to be 
a promissory note which should consti- 
tute a contract between the maker and 
the payee. When the rate of interest, date 
of payment ete.. could constitute terms 
of the promissory note, we fail to under- 
stand how it could be said that the 
amount on which interest is payable can 
be held to be not a term of the contract. 


19. We may now notice the facts 
of the Full Bench case in AIR 1948 All 220, 
That was a case where the plain- 
tiff is said to have lent a sum of Rs. 495/~ 
to one Bhaggu Nonia and obtained a pro- 
missory note and a receipt on the same 
day from the debtor. After the suit was 
filed. the legal representatives of the de- 
ceased defendant were brought on re- 


è 
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cord. The Court of first instance dismiss- 
ed the claim on the ground that the 
promissory note was inadmissible in evi- 
dence and that, apart from the promis- 
4 sory note, the loan cannot be proved by 
any other evidence. That judgment was 
affirmed in appeal by the Civil Judge. In 
the second appeal preferred by the plain- 
tiff, the matter was referred to a Full 
Bench of five Judges by a single Judge 
of that Court, as he felt that the Full 
Bench decision in AIR 1931 All 183 (FB) 
required reconsideration, The learned 
Judge, Dar, J.. expressed total disagree~ 
ment with the view of the Full Bench 
of the Madras High Court and concurred 
_ with the statement of law by Sir Arthur 
œ Page, C. J. as contained in proposition 
No. 3 of his judgment in Maung Chit v. 
Roshan and Co., AIR 1934 Rang 389 = 
ILR 12 Rang 500 (FB). He however, 
found himself unable to agree with the 
4th and 6th propositions of Sir Arthur 
Page C, J. (which were endorsed by the 
Full Bench of the Madras High Court) on 
the ground that he (Page C. J.) did not 
_ correctly state the law. To quote the 
© Jearned Judge. Dar J. 


“In my opinion the Iaw on the sub- 
fect may thus be stated. When a promis- 
sory note was given in consideration of a 
sum of money it is a question of fact fn 
each case whether the sum of money was 
given as a loan or not as a loan: in the 
absence of all evidence the presumption 
fs that it was given by way of a loan, 
and there is a further presumption that 
the promissory note was given in condi- 
tional payment of the loan. If by rea- 
son of the defect of stamp the promissory 
» note is held inadmissible in evidence, it 
is open to the plaintiff to prove the loan 
and all its terms and to recover the loan 
irrespective and independently of the 
promissory note by giving other evidence 
including that furnished by a contem~ 
poraneous receipt. if there be any. It is 
for the defendant to prove that the pro- 
missory note was given for a sum of 
money which was not given as a loan or 
it was given in absolute satisfaction of 
the loan or the plaintiff has made it his 
own by his agreement or by his conduct. 
If the defendant succeeds in proving any 
of these facts the plaintiff shall be res- 
tricted to the promissory note and he 
shall not be allowed to recover indepen~ 
dently of the promissory note.” 

Having so said, he however was not pre~ 
pared to express any opinion on the 
question whether the money given under 
a promissory note which is inadmissible 
In evidence for insufficiency of stamp can 
be recovered under Section 70 of the 
Contract Act. Mathur. J. who wrote a 
separate Judgment concurring with the 
view on the main question, however, ex- 

pressed the opinion, differing from Sulai- 
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man and Kendall, JJ.. in AIR 1929 All 
254, that Section 70 of the Contract Act 
does not contemplate the case of payment 
of money and it will be doing violence 
to the language of the section to hold 
that the words ‘lawfully does anything’ 
mean payment of money, On the other 
question, the learned Judge agreed with 
the statement of law made by Srivas- 


` tava, J. in AIR 1932 Oudh 235 (FB) that 


Section 91 of the Evidence Act excluded 
parole evidence about the terms but not 
about the factum of the contract; but 
he was unable to agree with him that the 
advance of the loan or the amount of the 
loan cannot be regarded as one of the 
terms of the promissory note. In the 
words of Mathur, J. “As I look at the 
matter, I think that amount of the loan 
ïs certainly one of the terms of the con~ 
tract as would be the manner or the time 
of its repayment.” He was also not pre- 
pared to agree with Srivastava. J.. that 
“there is nothing in Section 91 to pre- 
vent the plaintiff from giving evidence 
to prove that at the time of the transac- 
tion the plaintiff paid a sum of Rs. 700/~ 
in cash to the defendant” The learned 
Judge, Mathur, J, in our opinion, rightly 
commented that “I think if this were 
allowed it would make Section 91 abso- 
lutely nugatory.” Where we find it diffi- 
cult to agree with Mathur, J.. or Dar, J. 
with whom the other learned Judges of 
the Full Bench agreed is that it would be 
permissible to look at the document for 
the sake of determining whether it con= 
tained all the terms of the contract, after 
the document is held inadmissible in evi- 
dence for want of proper stamp under 
Section 35 of the Stamp Act. Mathur, J., 
in so coming to the conclusion sought 
support from what Sir Asutosh Mooker- 
jee said in Ram Bahadur v. Dasuri Ram, 
(1913) 17 Cal LJ 399. 


“The learned vakil for the respon~ 
dent has ingeniously suggested that as 
the instrument itself must be held in- 
admissible, there is no proof that the 
terms of the contract for payment of oe 

Thi 
argument is obviously fallacious. The 
written instrument may be looked at for 
the purpose of showing that the terms of 
the contract for payment of interest had 
been reduced to writing within the mean- 
ing of Section 91, Evidence Act, or oral 
evidence may be given to show that the 
contract, as a matter of fact, was reduced 
to writing.” ; 

The learned Judge also drew support, 
quoting Lord Atkin from his Judgment 
in Mohd. Akbar Khan v. Attar Singh, 
1936; AN LJ 986 = AIR 1936 PC 171, 
The Judicial Committee there held that 
the document which was contended to 
be a promissory note was not qa promis- 
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sory note but was merely a receipt con- 
taining the terms on which the amount 
was to be refunded, It was, therefore, 
said by Lord Atkin 


“Being primarily a receipt. even if 
coupled with the promise to pay, it was 
not a promissory note. As the docu~ 
ment did not record or purport to re~ 
cord all the terms of the contract be- 
tween the parties and as there was noth- 
ing in the document explaining how the 
money came to be received the parties 
were not prevented from showing that 
it was paid by way of loan or deposit 
or for some other purpose.” 


It is thus plain that what Lord Atkin said 
of a receipt which did not record all the 
terms of the contract cannot be applied 
to a case of a promissory note. which 
could not be received in evidence on ac- 
count of the bar of Section 35 of the 
Stamp Act. It is in that context that 
Lord Atkin observed that Section 91 or 
92 of the Evidence Act does not come 
in the way when “the document does 
not record or purport to record all the 
terms of the contract between the par~ 
ties.” The ruling of the Judicial Com- 
mittee. therefore, does not lend support 
to his (Mathur J.’s) view as sought to be 
made out by him and for the same rea- 
son we regret we are unable to endorse 
the view of that eminent Judge, Sir Asu- 
tosh Mookerjee. We are also unable to 
agree with him for reasons which we 
will state presently when we deal with 
the scope of Section 35 that the words 
“no instrument chargeable with duty shall 
be admitted in evidence for any pur- 
pose.” occurring in Section 35 only mean 
that the document shall not be made the 
basis of the decision or that it shall not 
be relied on to support any finding, but 
to look at the document merely for the 
purpose of finding out whether it con- 
tained all the terms or not in order to 
attract the provisions of Section 91, Evi- 
dence Act. would not be really admitting 
it in evidence. 


20. A Division Bench of the Al- 
lahabad High Court in AIR 1953 All 535 
following the Full Bench decision in AIR 
1943 All 220 (FB) held that: 


in the absence of the evi- 
dence to the contrary. the presumption 
is that it is as a conditional payment or as 
a collateral security only. Where it is in 
absolute payment or discharge of oral 
debt, the document alone can be used to 
prove the terms of the debt because in 
that case the debt has been reduced “to 
the form of a document and therefore 
Section 91 is no bar to the proof of the 
debt other than by production of the 


document.” 
observed by Varada- 


In Patna, as I 
chariar, J.. in the Full Bench decision, 
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the question can scarcely be regarded 
as settled; (Dhaneshwar Sahu v. Ramrup 
Gir, ILR 7 Pat 845 = (AIR 1928 Pat 426) 
where Macpherson J, concerned only on 
the ground of stare decisis. 


21. A Division Bench of the 
Patna High Court in Sarajoo Prasad v. 
Rampawari Devi, AIR 1950 Pat 493 con- 
sidered the question whether every loan 
carried with it a contract to repay and 
if so, it was open to the plaintiff to bring 
a suit on the original consideration of 
the handnote. That question was an- 
swered having regard to the facts of that 
case that the handnote was taken as a 
collateral security for the debt, for it was 
alleged in the plaint that. as collateral 
security for the two loans, plaintiff 2, de=- 
fendants 1 and 2 and father of defen- 
dant 3 executed the handnote on 30th 
Magh 1342 in favour of the persons al- 
ready named. In paragraph 15 of the 
plaint it was also said that the cause of 
action arose on 15th January 1935 and 
on 18th February, 1935, the date of the 
loans and the date of the handnote, On 
those facts, the learned Judges held that, 
where it is clearly shown that a promis- 
sory note was intended to be merely a 
collateral security for the loan, the per- 
son advancing the loan can sue on the 
original consideration of loan itself in- 
Stead of the note. We do not read that 
decision as laying down a general rule 
that, in every case where an action 
brought on foot of the promissory note 
fails, there arises automatically a cause 
of action otherwise than upon the note 
itself on the presumption that it was 
given as a conditional discharge or col- 
lateral security. 


22. The Nagpur High Court in 
Udaram Mangiram v, Laxman Marwari, 
AIR 1927 Nag 241 held that, even though 
the promissory note becomes inadmissible 
in evidence for want of proper stamp. 
the creditor can fall back on the original 
transaction under Section 70 of the Con- 
tract Act treating the promissory note as 
non-existent and ask for refund of the 
consideration paid. This decision sup- 
ports the view of the learned Judge in 
AIR 1964 Andh Pra 188, but runs coun- 
ter to the Madras Full Bench view in 
Perumal Chettiar’s case. ILR (1938) Mad 
933 = AIR 1938 Mad 785 (FB), 


23. A Division Bench of the Jammu 
and Kashmir High Court consisting of 
Fazl Ali and Janki Nath Bhat JJ. in 
Gulam Mohd. Labroo v. Habib Ullah, AIR 
1966 J & K 127, after an elaborate review 
of the cases expressing divergent views, 
disagreed with the view expressed by the 
Full Bench of the Allahabad High Court 
in AIR 1943 All 220 (FB) and held that, 
when the terms of the entire contract 
between. the parties are reduced to the 
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form of a promissory note and the ad- 
vance of the loan and the execution of 
the promissory note are part of the same 
transaction, the provisions of Section 9L 
are a clear bar to any other evidence, ex- 
cept the promissory note and if the pro- 
note is inadmissible in evidence, the 
whole suit must fail. In so holding, the 
learned Judges were not prepared to fol- 
low the view which accords either with 
the Allahabad Full Bench or the Madras 
Full Bench, as in the case of the former, 
according to them, they (the Judges there) 
completely ignored the existence of Sec~ 
tion 91 of the Evidence Act and in the 
case of the latter, the Judges there have 
tried to bypass the provisions of S, 91 
“by introducing such theories as that of 
the pronote not containing all the terms 
of the contract or that of the pronote not 
being a final accord or discharge of the 
date, so on and so forth.” 


24. The decision of the Mysore 
High Court in K. Anantharajaiah v. 
Shivaramaiah, AIR 1968 Mys 148 does 
mot render any assistance to the respon- 
dents. It was held by Gopivallabha 
Iyengar., J. that where a creditor lent a 
Joan and had taken a receipt and a pro- 
missory note to evidence it, his claim for 
recovery of loan without producing the 
promissory note is not maintainable. But 
it is however pointed out by him, that, 
ff the cause of action is antecedent to the 
making of promissory note, then there is 
nothing to prevent the creditor from 
maintaining a suit on the original cause 
of action founded on the loan. 


25. Now it may be convenient to 
motice the Full Bench decision of the 
Rangoon High Court in AIR 1934 Rang 
389 = ILR 12 Rang 500 (FB) which was 
approved by the Full Bench of the Madras 
High Court as regards the statement of 
law except proposition No. 3 formulated 
by Sir Arthur Page C. J. That was a 
case where the creditor had lent two 
sums of Rs. 300/- and Rs. 100/- to the 
debtor and on each occasion when the 
loan was made. a promissory note was 
executed by the debtor. A suit was filed 
in the Small Cause Court of Mandolay 
on foot of the promissory note or in the 
alternative a like sum for money lent. 
The promissory notes were not duly 
stamped and they were held inadmissible 
in evidence under Section 35 of the 
Stamp Act. A decree was, however, pass- 
ed on the alternative claim for the 
amount of the loans without interest. On 
revision to the High Court. Dunkley, J., 
referred the following question for deter- 
mination by a Full Bench: 


“When a creditor sues on a claim for 


“money in respect of which the debtor 


has executed a promissory note, under 
what circumstances can the creditor sue 
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for the original consideration if the pro- 
missory note cannot be proved.” 

26. The learned Chief Justice Sir 
Arthur Page deduced the following pro- 
positions of law on a Consideration of 
the “many Indian and English authori- 
ties on this question.” 

1. When a loan is contracted it is an 
implied term of the agreement that the 
Toan shall be repaid (1913) 41 Ind App 
142 (PC). 

2. When a promissory note or a bill 
of exchange or indeed anything else, is 
given by the borrower to the lender in 
connection with the loan, either at the 
time when the loan is contracted or 
afterwards, the terms upon which it is 
given and taken is a question of fact and 
not of law, (1889) 22 QBD 610. 


3. It is prima facie to be pre- 

sumed (although the presumption is re- 
buttable) that the parties to the loan 
transaction have agreed that the promis- 
sory note or other negotiable instrument 
given and taken in such circumstances 
Shall be treated as conditional payment 
of the loan; the cause of action on the 
original consideration for money lent 
being suspended during the currency of 
the negotiable instrument. and if and 
so long as the rights of the parties under 
the instrument subsist and are enforce- 
able; but the cause of action to recover 
the amount of the debt revives if the 
negotiable instrument is dishonoured or 
the rights thereunder are not enforce- 
able. On the other hand the cause of 
action on the original consideration is 
extinguished when the amount due under 
the negotiable instrument is paid or if 
the lender by negotiating the instrument 
or by laches or otherwise has made the 
bill his own, and thus must be regarded 
as having accepted the negotiable in- 
strument in accord and satisfaction of 
the borrower’s liability on the original 
consideration.” 
Then, after quoting Esher, M. R., In Re 
Romer and Haslam, (1893) 2 QB 286 at 
p. 296 and Bowen, L. J. (Ibid, p. 300): 
Farr v. Price, (1800) 1 East 55 = (102 
ER 22) and noticing English and Indian 
eases the learned Chief Justice proceed- 
ed to say: 


“4, If a promissory note or other 
negotiable instrument is given ‘by the 
borrower to the lender and the negoti- 
able instrument is itself the considera- 
tion for the loan, or if the promissory 
note or other negotiable instrument is 
accepted as an accord and satisfaction of 
the original debt. the lender is restricted 
to his rights under the negotiable in- 
strument, by which he must stand or 
fall. in the one case the note or bill is 
itself the original consideration and in 
the other the original debt has been 
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liquidated by the acceptance of the nego- 
tiable instrument.” 

_ 5, “If it is agreed between the par- 
ties that the promissory note or other 
negotiable instrument shall be taken 
merely as collateral security for the 
repayment of the loan the lender is en- 
titled to sue upon the original conside- 
ration independently of the security, 
and without regard to any rights that 
he may possess under the negotiable in- 
strument.” 


6. “Further, if the terms of the 

agreement, by which I mean the whole 
of the terms, under which the loan was 
made have been embodied in a negoti-« 
able instrument or in any other docu~ 
ment no evidence can be adduced in 
proof of the terms of the contract ex- 
cept the document itself, or secondary 
evidence of the contents of the document 
in cases in which secondary evidence 
thereof is admissible. It follows there- 
fore that in such cases if the document 
which contains the whole of the terms 
of the agreement is not admissible in 
evidence a suit to recover the amount 
of the loan must fail because the plain- 
tiff is not in a position to prove the 
debt.” 
He, however, regarded the oft-quoted 
passage of Garth, C. J.. in (1881) ILR 7 
Cal 256 as unfortunate and incorrect. 
These six propositions deduced by Sir 
Arthur Page. C. J. were quoted by Sir 
Lionel Leach, C. J. who was a party to 
that decision as a puisne Judge of the 
Rangoon High Court and relied upon the 
propositions deduced except in so far 
as the third proposition is concerned. 
This is how Sir Lionel Leach, C. J. ex- 
plained in Perumal Chettiar’s case, ILR 
(1938) Mad 933 at p. 944 = (AIR 1938 
Mad 785) (FB) in later changing his view 
as regards proposition No. 3. 


“I concurred in this judgment and 
subject to one qualification I still con- 
sider that it correctly states the law. 
The qualification which I would now 
make has reference to the statement 
that the giving of a negotiable instru~ 
ment operates prima facie as a condix 
tional payment of the debt. On further 
consideration I have come to the conclu~ 
sion that this must depend on the facts 
of the particular case and that there is 
no presumption that the instrument has 
been given as conditional payment 
Therefore, In my opinion, _ when the 
lender wishes to sue on the original con= 
tract on the ground that the instrument 
was given by way of conditional payment 
he must prove facts which warrant the in- 
ference. What precisely has to be consi- 
dered by usis whether there isa presump- 
tion, when a negotiable instrument is taken 
in lieu of payment. the parties intended 


L. Sambasiva Rao v. T. Balakotiah (FB) 


A.I-R. 


it to be a conditional charge or a cols 
lateral security. While Mr. D. Venkata 
Reddy and Mr, M. Jagannadha Rao 
would argue that presumption automati- 
cally arises in every case of a promis-+ 
sory note taken in lieu of money paya 
ment, though such presumption is rebut- 
table. Mr. C. N. Babu and Mr. K., Jagan- 
nadha Rao contend that such a pre- 
sumption does not automatically arise 
and it depends upon the intention of the 
parties and the circumstances under 
which the instrument was executed and . 
whether the promissory note contains 
all the terms of the contract or not. 


27. Before considering the cora 
rectness or otherwise of what was enun-< 
ciated by the Fuil Bench, it may be ne~ 
eessary to notice what constitutes a 
conditional payment, Das, J. (as he then 
was) in Commr, of Income-tax, Bombay 
y. Ogale Glass Works Ltd.. ATR 1954 SC 
429 explained that 

“when it is said that a payment 

by negotiable instrument is a conditional 
payment what is meant is that such 
payment is subject to a condition sub- 
sequent that if the negotiable instru- 
ment is dishonoured on presentation the 
creditor may consider it as waste paper 
and resort to his original demand.” 
The distinction between a collateral se= 
curity and conditional payment is this. 
In the case of a collateral security, the 
cause of action is not suspended, but 
whereas conditional payment suspends 
the cause of action. 


28. In Halsbury’s Laws of Eng-« 
land. Third Edition, Vol, 8 at p, 212, it 
is said that, where a negotiatble instru< 
ment is given by a debtor to his credi- 
tor. the question upon what terms it is 
given is one of fact, depending on the 
intention of the parties. The question 
whether a negotiable instrument has 
been accepted in absolute satisfaction or 
only as a conditional payment is one of 
fact and depends on the intention of 
the parties. If what the parties intend 
ed is put in the instrument in other 
words, if all the terms agreed upon are 
incorporated in the promissory mote it 
self. then no difficulty arises. The diffim 
culty arises only if all the terms relat< 
ing to the contract are not found in the 
promissory note. 

29. All the decisions which ac- 
cord with the view expressed in (1885= 
1887) ILR 10 Mad 94 and also the two 
of the cases in Gopala Padayachi v, Raja« 
gopal Naidu, AIR 1926 Mad 1148 and 
Chinnayya Naidu v. Shrinivasa Naidu, 
AIR 1935 Mad 206 = (67 Mad LJ 912) 
which struck a different note were re« 
ferred to in the main judgment of Sir 
Lionel Leach. C, J., and in the judgment 
of Justice Varadachariar, Krishnasami v. 
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Rangaswami, (1884) ILR 7 Mad 112 
(which) was a case of an improperly 
stamped promissory note executed in 
favour of two members of a joint Hindu 
family in consideration of a loan given 
to them. It was held that though the 
promissory mote was insufficiently stamp- 
ed, that was no bar to the suit because 
the cause of action for the money lent 
was complete in itself ‘before the giving 
of the note. It. therefore, appears to be 
a ease of an antecedent debt as rightly 
put by Leach, C. J. Before Collins. C. J. 
and Parker, J.. in (1885-1887) ILR 10 
Mad 94, It was urged on the strength 
of (1884) ILR 7 Mad 112, that the plain- 
tiff may be permitted to prove the con- 
sideration which preceded the contract 
and that the suit may be regarded as 
one for the return of ‘money lent” to de- 
fendant. The Jearned Judges rejected 
that plea observing. “We cannot assent 
to such a doctrine, and to do so would 
entirely nullify the provisions of Sec- 
tion 91 of the Evidence Act. They went 
on to add: “It is a mecessary condition 
to every written contract that the terms 
should be orally settled before they are 
reduced to writing. and to hold when 
such a contract has been reduced to a 
writing that a plaintiff can take advan- 
tage of the absence of a stamp on the 
promissory mote to sue at once for the 
return of money which he may have 
contracted to lend for a fixed period 
would entirely defeat the provisions of 
Section 91 of the Evidence Act. 


30. Mr. C. N. Babu, in the course 
of his arguments, sought to point out 
that the Full Bench departed from the 
strict rule of Section 91 operating as a 
bar stated in Pothireddy’s case, (1885- 
1887) ILR 10 Mad 94, when the Full 
Bench said that, even in the case of a 
contemporaneous transaction, if it could 
be shown that all the terms of the con- 
tract are not incorporated in the pro- 
missory note and a plea is found in the 
plaint.to that effect so as to show that 
the promissory note was executed as a 
collateral security or conditional pay- 
ment, Section 91 will not operate as a 
bar, The Full Bench no doubt did not 
make any difference between the case of 
an antecedent debt or a contemporane- 
ous one in this regard but we see. no 
conflict between Pothi Reddy’s case, 
(1885-1887) ILR 10 Mad 94 and the 
Full Bench case. for Collins, C. J, and 
Parker, J.. were never considering the 
question, if in certain given circum- 
stances. all the terms of the contract are 
mot embodied in the promissory note. 
The Full Bench affirmed the view that, 
if the promissory note was written in 
such a way as to leave no room to doubt 
the intention of the parties, no further 
evidence can be permitted in the face 
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of the intention of the parties which has 
been completely expressed in the pros 
missory note. In such a case, they also 
held that the debt cannot be proved 
aliunde. It would mo doubt appear 
prima facie that the rule viz., the baz 
of Section 91, laid down in Pothi Reddy’s 
case. (1885-1887) ILR 10 Mad 94 is Te- 
laxed but Chief Justice Leach made it 
absolutely clear that Section 91 would 
operate as a bar if all the terms of the 
contract are embodied in the promissory 
mote. In (1884) ILR 7 Mad 112. the 
learned Judges were not considering a case 
where any plea of collateral security or 
conditional payment was advanced be- 
fore them on foot of the pleadings and, 
therefore, we feel that it may not be 
correct to say that what was laid down 
there covers actions brought on the al- 
ternative plea viz., that all the terms of 

contract do not find a place in the 
mote. The defendant in that case admit- 
ted the receipt of the money on the 
evening of the same day when he ob- 
tained the loan of Rs 1,000/- and promised 
to pay the same with interest in there 
instalmetns under the promissory note. 
There the memorandum which was held 
to be a promissory note, contained all the 
terms of the contract and it was not the 
case of the plaintiff there, as already 
pointed out, that it was executed as a 
collateral security or a conditonal pay- 
ment, The Full Bench. of course, has not 
stated in so many words what it meant 
by “all the terms of the contract”, but 
itis quite plain that that expression ‘all 
the terms of the contract” was used only 
with reference to collateral security or 
conditional payment, as otherwise they 
would not have qualified it by stating 
“where an instrument has been given as 
a collateral security or by way of condi- 
tional payment, a suit on the debt will 
lie”. Therefore, the words “if it does not 
embody all the terms of the contract” 
only mean, if the promissory note does 
not contain terms regarding its having 
been given as a collateral security or 
as a conditional payment, it would be 
open to the plaintiff to fall back on the 
original demand provided such a plea is 
based on the pleadings. 


31. Sir Richard Couch ©. J. i 
Kedarnath v. Sham Lall, (1873) 11 Bens 
LR 405 at p. 412 was of the opinion that 
the promissory note is “the only reposi- 
tory and the appropriate evidence of the 
agreement”. But that strict principle 
enunciated by him no longer holds the 
field even in the Calcutta High Court. 
The later decisions of the warious High 
Courts would show the swing that, 
where all the terms are not embodied 
in the contract Section 91 is no bar to 
establish the true nature of the transac- 
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tion viz.. that was given as a collateral 
security or by way of conditional pay- 
ment. The diametrically opposite view, 
to what Couch, C. J.. expressed as stat- 
ed by the Full Bench of the Allahabad 
High Court in AIR 1943 All 220 (FB) is 
that. in every case, where a promissory 
note is executed simultaneously with the 
borrowing of the money, there is al- 
ways a presumption that the promissory 
note was given by way of a conditional 
payment or as a collateral security and 
that the bar of Section 35 of the Stamp 
Act as to its inadmissibility owing to 
the defect in stamping or the bar of 
Section 91 of the Evidence Act will not 
preclude the plaintiff from falling back 
on the original demand. This view is 
based on the assumption that every loan 
contains an implied promise to repay 
the money and when the promissory 
note becomes inadmissible in evidence 
under Section 35 of the Stamp Act, the 
plaintiff has a cause of action de hors or 
independently of the promissory note 
notwithstanding that the borrowing of 
the money and the execution of the pro- 
missory note formed part of the 
transaction. The presumption of an im- 
plied promise to repay the money when 
the promissory note is shut . out from 
evidence by virtue of Section 35 of the 
Stamp Act, is not recognised by the Full 
Bench of the Madras High Court, 


32. As Sadasiva Iyer, J.. pointed 
out in Muthusastrigal v, Viswanatha, 
ILR 38 Mad 660 at p. 663 = (AIR 1914 
Mad 657 (2)). “To import the doctrines 
laid down in English cases about vague 
obligations to repay arising out of equity 
and not out of contract or about obli- 
gations which can be enforced if the 
plaintiff skilfully draws up his plaint 
as one on account of money had and re- 
ceived cancelling the real contract of 
loan which had been reduced to the 
form a document is. it seems .to me, 
merely trying to nullify Section 91. Evi- 
dence Act”. To the same effect was the 
view of Rankin, J. in Dula Meah v. 
Abdul Rahaman, 28 Cal WN 70 = 81 Ind 
Cas 461 = (AIR 1924 Cal 452), — where 
there is an express promise, an implied 
promise cannot be inferred. 


33. Mr. M. Jagannadha Rao sought 
zo rely upon certain English decisions to 
show that, even where the borrowing of 
money and the execution of the promis- 
sory note are contemporaneous and form 
part and parcel of the same transaction, 
still there exists always an implied pro- 
mise to pay the loan. notwithstanding 
the inadmissibility of the promissory 
note on account of the bar of Section 35 
of the Stamp Act, What falls for deter- 
mination is whether presumption as such 
that the promissory note was executed 
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as a conditional payment or collateral 
security without further investigation or 
enquiry as to the intention of the par- 
ties at the time when they made the con= 
tract arises in the case of a contempora-~- 
meous transaction when Section 35 of 
the Stamp Act shuts out the promissory 
note from being admitted in evidence 
for “any purpose”. f 

34. The case of Brown v. Watts, 
(1808) 127 ER 870, relied upon by Mr. 
M. Jagannadha Rao is not a case of a 
contemporaneous transaction. That was a 
case where “the plaintiff declared on a 
promissory note with the usual counts 
for money, and upon an account stated.” 
The note “was upon a wrong stamp and 
therefore could not be read.” Then the 
plaintiff proved a distinct admission of 
the original debt made before the note 
was given, The facts of that case show 
that it was a case of an antecedent debf 
and therefore it was held that the plain- 
tiff may prove his original debt.” 


35. In Re Romer & Haslam, (1893) 
2 QB 286 was also a case of a pre-exist- 
ing debt for what has been held in that 
case is that “the handing by a client to 
his solicitor of a negotiable security for 
the amount of his bill of costs. coupled 
with the giving of a receipt by the soli- 
citor in which it is expressed to be taken 
“in settlement” of his bill, does not 
amount to payment in the event of the 
negotiable security being dishonoured, 
unless there be proof (the onus of which 
lies on the solicitor) that such was aft 
the time the intention of the parties, 
and that the client was aware of the 
effect of the transaction upon his right 
to tax the bill of costs.” The facts of 
that case established that series of bills 
were sent by the solicitors to the clients 
and they were accompanied by cash 
account in which all payments on ac- 
count were credited and showed a 
balance due to the solicitors. 

36. In Halsbury’s Laws of Eng- 
land. Third Edition. Vol. 8, at page 213, 
it is stated. having regard to what is 
held in (1893) 2 QB 286 C. A. that the 
question whether a negotiable instru~ 
ment has been accepted in absolute satis- 
faction or only’ as a conditional payment 
is one of fact and depends on the inten- 
tion of the parties. That, in our view, 
represents the correct position. Crowe v. 
Clay. (1854) V. 9 Exch 604 is another 
ease of pre-existing debt incurred for 
goods delivered, 


37. Payana Reena Saminathan v. 
Pana Lana Palaniappa, (1913) 41 Ind 
App 142 (PC) is not a case of contempo- 
raneous transaction, The conditional dis- 
charge there was in respect of a pre- 
existing liability under an award. The 
plaintiff in that case sued upon promis« 
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sory notes. but the action failed owing 
to a material alteration in the notes. 
He afterwards sued to recover a part of 
the consideration for which the promis- 
sory notes had been given. It was held 
by the Judicial Committee, on those 
facts, that, although the claims in the 
two actions arose out of the same trans- 
acion, they were in respect of different, 
causes of action, and that, consequently, 
the second action was not brought con- 
trary to Section 34 of the Ceylon Civil 
Procedure Code (same as Order 2. Rule 
2 of the Indian Code of Civil Procedure) 
and could be maintained. 


38. Dargavarapu Sarrapu v. Ram- 
pratapu (1902) ILR 25 Mad 580 (FB) was 
also a case of an antecedent debt. The 
plaintiffs sold and delivered opium to 
defendants on different occasions taking 
a promissory mote at each sale for the 
value of the parcel sold. The case of the 
defendants was that action should have 
been brought on the foot of the notes 
and not on the sales. But the Full Bench 
consisting of Sir Arnold White, C, J., 
Benson and Bhashyam Ayyangar, JJ., re- 
pelled that contention and held that the 
plaintiffs were entitled to sue for the 
price of the goods sold and delivered. 


Jambhu Chetty v. Palaniappa Chet- 
tiar. (1903) ILR 26 Madras 526, was a 
case where a suit was laid on the amount 
due on account of the goods sold and 
delivered and money lent. The defence 
was that the plaintiff had accepted hun- 
dis in discharge of the debt and was, 
in consequence, debarred from suing on 
the original consideration and that his 
> remedy, if he had one, was on the hun- 
dis. What was held by the learned 
Judges, Benson and Bhasyam Ayyangar, 
JJ. is that it is a question of fact, with 
regard to promissory notes or bills or 
hundis, whether the parties intended 
them to operate as absolute or condi- 
tional payment, and the presumption is 
that the effect of giving and taking a 
note or bill is that the debt was condi- 
tionally paid, It was also held. on the 
evidence. that the plaintiff had accepted 
the hundis unconditionally and was, in 
consequence, precluded from suing on 
original debt; in other words, the ac- 
ceptance of the hundis was in complete 
discharge of the debt and not was con- 
ditional discharge and therefore, the 
plaintiff, having accepted the hundis un- 
conditionally. cannot fall back on the 
original debt. 


39. What Benson and Sundaram 
Aiyar, JJ. said in Palaniappa Chetty v. 
Arunachellam Chetty. (1911) 21 Mad LJ 
432 is that the general presumption is 
that a Bill of exchange or hundi given 
for a debt operates only as a conditional 
discharge of the debt: that the execu- 
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tion of a formal receipt for the amount 
covered by the bill of exchange or hundi 
is not sufficient to rebut the presump- 
tion of conditional discharge; and that 
an endorsement of receipt on the promis« 
sory note is on no better footing. We 
wish to observe that what is said of a 
bill of exchange or hundi cannot be 
made applicable to a promissory note, 
for a cheque, bill or hundi does not em~ 
body a promise to pay by the maker, 
but only a direction to another person 
and the lender can fall back on the im~ 
plied promise in the absence of a pro- 
mise in writing. The distinction between 
a promissory note and hundi or bill of 
exchange is explained by Varadachariar, 
J., in these words: 

“But where the borrower gives his 

own promissory note as part of the loan 
transaction, it seems to me artificial to 
treat that very ‘promise to pay’ obtain-~ 
ed in that note as amounting to a pay~ 
ment, and then to seek to import the 
theory of ‘conditional’ payment.” 
AIR 1954 SC 429, was a case where an 
income-tax assessee expressly requested 
the Government to ‘remit’ the amounts 
of the bills by cheques, The Government 
sent the cheques by post as requested 
by the assessee and posted them at Delhi 
and none of the cheques had been dis- 
honoured on presentation, On those facts, 
Das. J. (as he then was), after quoting 
Benjamin on Sale. 8th Edition, p. 788, 
Byles on Bills, 20th Edition, p. 23. Hart 
on Banking, 4th Edition, Volume I, p. 342, 
Byrne, J., in Felix Hadley & Co. v. Had- 
ley. (1898) 2 Ch 680 and Lord Maugham 
in Rhokana Corpn, Ltd. v. Inland Reve- 
a ag OTS 1938 AC 380 observed at 
p. : 


“The position, therefore, is that in 
one view of the matter there was. in 
the circumstances of this case, an impli- 
ed agreement under which the cheques 
were accepted unconditionally as pay- 
ment and on another view even if the 
cheques were taken conditionally the 
cheques not having been dishonoured 
but having been cashed, the payment 
related back to the dates of the receipt 
of the cheques and in law the dates of 
payments were the dates of the delivery 
of the cheques.” 

It is on those facts that an implied 
agreement of unconditional acceptance of 
payment was inferred and it is there- 
fore not an authority for the proposition 
relied upon by Mr. M. Jagannadha Rao- 


40. In Chitty on Contracts 
(Twenty-third Edition) dealing with 
“payment by negotiable instrument”. it 
is pointed out in para 1184 at page 560 
that “Apart from express agreement, a 
creditor is not bound to accept payment 
in any way except cash, i,e, legal ten~ 
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der. If however, he accepts a negoti- 
able instrument, such as a bill of ex4 
change, promissory note or cheque, it is 
a question of fact depending on the in- 
tention of the parties, whether it is taken 
fn absolute satisfaction of the debt, or 
only in conditional satisfaction.” To the 
same effect is what is stated by Byles 
is book on Bills of Exchange 
{Twenty-second Edition). at page 392: 


“The word ‘payment’ is not always 
nsed in its strict legal sense, A plea of 
payment by bill means in law that the 
bili has been taken in satisfaction; bub 
fin the popular sense payment by bill 
may merely mean that a bill has been 
given for and on account of the debt. 
Whether a bill is taken in complete satis~ 
faction. or merely as conditional pay~ 
ment, is a question depending on the 
facts of each case. the onus lying on the 
party alleging that the bill operated as 
a complete satisfaction of the original 
debt, the presumption of fact being the 
other way.” 


41. Leach, C. J, and Varadachari, 
J.. after referring to the previous cases 
of the court (it is not necessary to notice 
all those cases here) as also the English 
decisions on the point, because some of 
the High Courts followed the English 
rule of ‘best evidence’, held that the 
English authorities which were cited be~ 
fore them and the Indian decisions, 
which followed the English authorities, do 
not really bear on the objection arising 
under Section 91 of the Evidence Act. 
The reason, as rightly stated by the 
learned Chief Justice, is that the English 
rules of evidence are not statutory. bub 
judge made and the tendency in England 
has always been to ignore as far as 
possible stamp objections (See Taylor on 
Evidence Vol. 1 P. 276 (12th Edition).) In 
this connection, it is not necessary for 
us to refer to the two decisions of the 
Madras High Court in AIR 1926 Mad 
1148 and AIR 1935 Mad 206, which con= 
flict with Pothi Reddy’s case, (1885-1887) 
TLR 10 Mad 94, for those two decisions 
were referred to and overruled by the 
Full Bench. 


42. We may here refer in brief 
fo the decisions of the Punjab High 
Court, which has consistently taken the 
view which accords with the view taken 
fm Pothi Reddy’s case (1885-1887) ILR) 
10 Mad 94. and Sheik Akbar v. Sheikh; 
Khan, (1881) ILR 7 Cal 256. In Chanda 
Singh v. Amritsar Banking Co.. AIR 1922 
Lah 307, Chevis and Harison, JJ.. held 
that. even in a case where the execu- 
tion of the ‘hundi’ had for certain reasons 
been postponed for sometime after the 
loan had been advanced, the loan, hav~ 
ing been granted on the security of the 
‘hind? the plaintiff had mo cause of ac~ 


L. Sambasiva Rao v. T, Balakotiah (FB) 


A.I. R. 


tion independent of the ‘hundi’, and that, 
as the ‘hundi’ was inadmissible in evix 
dence and Section 91 of the Evidence 
Act forbids secondary evidence, the 
plaintiffs suit must fail. It was similar- 
ly held with regard to a promissory note 
by Broadway and Forde, JJ.. in Ram 
Jas v. Shahabuddin, AIR 1927 Lah 89 
To the same effect is the decision in 
Sohan Lal Nihal Chand v. Raghu Nath 
Singh, AIR 1934 Leh 606. where Shadi 
Lal, C. J. and Rangi Lal, J.. went to the 
extent of holding that a decree cannot 
be passed on the basis of a promissory 
note which is inadmissible in evidence 
even if the defendant admits the liabi- 
lity on it. These decisions were referred , 
to and followed by Khosla and Falshaw, 
JJ., in Amin Chand v. Firm Madho Rao 
Banwari Lal, AIR 1954 Punj 301. 

43. Now let us examine whether 
the learned Judge, Gopal Rao Ekbote. J. 
had any valid reason in not following 
the Full Bench decision by „invoking 
the theory of money had and received. 
He felt not bound by the Full Bench de- 
cision on the ground that the two deci~ 
sions of the Privy Council in AIR 1918 
PC 241 and AIR 1918 PC 151. were not 
noticed by the Full Bench. The question 
is whether those two decisions touch the 
question involved at all. 

44. AIR 1918 PC 151. was a case 
where a taluk was put up for auction 
for arrears of rent at the instance of the 
Zamindar. The purchaser paid the entire 
amount of the purchase money and also 
obtained a sale certificate of payment. 
The purchaser received an order for pos- 
session but a third party being desirous 
of contesting the right of the Zamindar 
to make the sale, sued for reversal of 
thle sale. A decree for reversal of the 
sale was passed and the suit was, there- 
fore. brought by the purchaser to re- 
cover from the Zamindar the total 
amount of purchase money including 
interest. The Court of first instance dis- 
missed the suit as barred by limitation 
and that decree was affirmed by the 
High Court on appeal and that decision 
was the subject-matter of appeal before 
the Judicial Committee. They were con- 
struing Section 14 of the Bengal Patni 
Regulation 1819. which authorises a suit 
against the Zamindar for the reversal 
of a sale under the Regulation and then 
provides that “the purchaser shall be 
made a party in such suits and upon 
decree passing for reversal of the sale 
the court shall be careful to indemnify 
him against all loss at the charge of the 
Zamindar at whose suit the sale may 
have been made”. It is with reference 
to that provision that it was observed: 

“And so the Courts in that series of 
suits failed to apply the provision of 
Section 14 in a manner that would be 
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conclusive as to the purchaser’s right to 
be indemnified. How far the remedy pro- 
vided by Section 14 in a purchasers 
favour excludes all other remedies 
apart from any determination of an 
issue, is a question of some nicety. There 
is much to be said in favour of its ex- 
clusive character on the score of policy 
and convenience. 


XX XX 

But they again desire fo emphasize 

the point that if the Courts observe the 
duty cast on them by Section 14 this 
difficulty never can arise. And they 
would only add this, that their decision 
of this appeal on other grounds is due 
to the particular course this litigation 
had taken, and must not be regarded as 
indicating an opinion that the suit is 
competent.” 
This decision, if is manifest from ‘the 
above facts, has absolutely no bearing 
on the questions with which we are now 
concerned. The Privy Council based 
their conclusion on the express terms of 
Section 14 of the Regulation and were 
not expressing any views on the doc 
trine of “money had and received” gene- 
rally, much less with reference to a 
claim under an wunstamped promissory 
note, 

45. In AIR 1918 PC 241, the 
Privy Council was concerned with en» 
trustment of the property to an agent. 
A stranger had taken transfer of pro- 
perty from the agent with knowledge 
of a breach of duty committed by him 
in making the transfer. The transferee 
applied for the property according to the 
agent’s instructions. It was, therefore, 
held that the transferee is accountable. 
to the principal and that that obligation 
is not based on contract, but on fiduci- 
ary obligations. It was also held that the 
claim may also be maintainable, as it 
was not merely for conversion but alter- 
natively to recover what was in effect 
a trust fund. Viscount Haldane discuss- 
ed the theory of “money had and re- 
ceived” under the Common Law of Eng- 
jand and observed: 


“The question in the present case, 
where an agent fm accordance with! 
whose instructions appellants had acted, 
intervened between the owner and the 
tort-feasor was as what was the effect 
and extent of such affirmance of con~ 
tractual relation, Could the contractual 
relation be split up and only part of it 
be approbated while the rest was repro- 
bated and could any obligation based on 
its contract be imputed to the person 
’ whose tort was waived Inconsistent with 
the actual contract which he, in point of 
fact, made with the intermediary? 

xx xx xx 
point was one which their Lordships 
were reluctant to deal with unnecessari« 
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ly in an appeal from a Court which was 
not confined to administering the com- 
mon law of England and which could 
be disposed of on the other principle 
referred to.” 

It is, therefore, clear that their Lordships 
did not choose to apply the common law 
of England to Ceylon, which had its 
own laws, This decision can obviously 
have no application where an action is 
laid on an improperly-stamped promis~ 
sory note, the effect of which is govern- 
ed by statutory provisions. 


46. AIR 1918 PC 146, which was 
also relied upon in AIR 1964 Andh Pra 
188, is a case where it was held that it 
is contrary to established rules to con 
tend that in an action on a bill of ex- 
change or a promissory note against a 
person whose name properly appears as 
a party to the instrument it is open 
either by way of claim or defence to 
show that the signatory was in reality 
acting for an undisclosed principal. The 
judicial Committee was considering a 
ease where the drawer of a hundi des- 
eribed himself beneath his signature as 
“Acting Superintendent of the Private 
Treasury of His Excellency Sir Maharaja 
the Prime Minister of H. H. Nizam.” It 
was held that it was nothing but a des 
cription of the drawer’s position and was 
certainly not a signature in the form 
necessary for an agent signing on behalf 
of a Principal. The observation that “it 
would of course have been open to the 
plaintiffs had they thought fit to have 
framed their case in an alternative form, 
and to have sued both on the hundis 
and, alternatively, upon the considera~ 
tion” relied upon. by the learned single 
Judge in, AIR 1964 Andh Pra 188, was 
with reference to a hundi transaction 
As already adverted to, the difficulty 
created by Section 91 of the Evidence 
Act does not come in the way as a 
cheque, bill or hundi does not embody 
a promise to pay by the maker, but only 
a direction to another person and there- 
fore the lender can fall back on the 
implied promise in the absence of a 
promise in writing. The above discussion 
on the Privy Council cases would bear 
out that, as they were not relevant for 
the purpose of the question to be ans~ 
wered by the Full Bench, the need to 
consider them did not arise. However, 
in the dissenting judgment of Stodart. J.» 
he noticed Sadasuk Janki Dass case, 
AIR 1918 PC 146, and that is indicative 
of the fact that the learned Judges of 
the Full Bench were invited to the deci« 
sions or were aware of them. We are, 
therefore, of the opinion, with great re+ 
spect to the learned Judge. Gopal Rao 
Ekbote, J, that there was no warrant to 
strike a different note from what is laid 
down by the Full Bench on the assump- 
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tion that, if the two decisions in AIR 
1918 PC 151 and AIR 1918 PC 241. were 
moticed by the learned Judges of the Full 
Bench they would not have taken the 
view that they had taken. 


47. AIR 1929 Allahabad. 254 is 
one of the cases where it was held that, 
even if the hundi is held to be inadmis- 
sible, the plaintiff would still be able to 
succeed if his suit can be treated as one 
for recovery of the money had and re- 
ceived or for compensation of money 
paid by him. That case was referred to 
and disagreement with the view taken 
there was expressed by Leach. C. J. It 
is not as if the learned Judge of the 
Full Bench did not consider the ques- 
tion whether the cause of action could 
be based on the doctrine of “money had 
and received”, for the learned Judge, 
Gopal Rao Ekbote J. to assume that the 
opinion of the Full Bench would have 
been different had they looked at those 
two decisions in AIR 1918 PC 151 and 
AIR 1918 PC 241. ` 


48. Now it remains to be con- 
sidered how far Section 70 of the Con- 
tract Act can be invoked for the purpose 
of recovering the loan on the theory of 
‘implied promise to pay’ or ‘money had 
and received.’ Section 70 of the Contract 
Act is in these terms :— 


“Where a person lawfully does any- 
thing for another person, or delivers any- 
thing to him, not intending to do so 
gratuitously, and such other person 
enjoys the benefit thereof, the. latter is 
bound to make compensation to the for- 
mer in respect of, or to restore, the 
thing so dione or delivered.” 


The learned Counsel, Mr. Jagannadha Rao 
seeks to construe the words “does any- 
thing” or “delivers anything” as to include 
“payment of money under promissory. 
note” and in support thereof, relied upon 
three decisions of the Supreme Court in 
State of West Bengal v. B. K. Mondal 
and Sons, AIR 1962 SC 779; New Marine 
Coal Co. v. Union of India, ATR 1964 SC 
152 and Mulamchand v. State of Madhya 
Pradesh, AIR 1968 SC 1218 in addition 
to other decisions which we shall pre- 
sently refer, 


49. Section 70 no doubt is intend- 
ed to apply to all cases of benefit bona 
fide conferred by one person on another 
which benefit is enjoyed by the person 
receiving it. What the plaintiff is re- 
quired to prove is that he did something 
lawful to another person or delivered 
something to him and that what he did 
or delivered was not intended to be 
gratuitous and the person to whom “any- 
thing’ was delivered or done derived 
benefit under it, or has been a beneficiary 
of what he did or delivered to him so as 
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to entitle him to be compensated or to 
restore the “thing” so delivered or done. 


50. Before referring to the cases 
of the Supreme Court, it may be neces- 
sary to refer to the other cases relied 
upon by the learned Counsel, Sri M, 
Jagannadha Rao. The case of Royal Bank 
of Canada v. The King, 1913 AC 283, 
was an appeal from the judgment of the 
Supreme Court of Alberta. The main 
controversy was as to the validity of the 
statute (Alberta Act 1 Geo 5 C 9) passed 
in 1910, dealing with the sale of certain 
bonds. The proceeds were deposited in 
certain banks, one of them being the 
Royal Bank of Canada, the defendant- 
appellant. The Government of Alberta 
brought action against the Royal Bank 
of Canada and two other companies to 
recover certain amount with interest, be- 
ing the amount of the deposit held by 
the bank. The Courts below had held 
against the Bank. On appeal, the Privy 
Counci] said that the lenders in London 
remitted their money to New York to be 
applied in carrying out the particular 
scheme which was established by the sta- 
tutes of 1909 and the Orders in Council, 
and by the contracts and mortgage of 
that year. The money claimed in the 
action was paid to the appellant-Bank as 
one of those designated to act in carry~ 
ing out the scheme. The Bank received 
the money at its branch in New York, 
and its general manager then gave in- 
structions from the head office in Mont~ 
real to the manager of one of its local 
branches, at Edmonton in the province 
of Alberta for the opening of the credit 
for the special account. The local mana~ 
ger was told that he was to act on in- 
structions from the head office, which 
retained control. Viscount Haldane there~ 
fore observed, “It appears to their Lord-~ 
ships that the special account was opened 
solely for the purposes of the scheme, 
and that when the action of the Govern- 
ment in 1910 altered its conditions, the 
lenders in London were entitled to claim 
from the bank at its head office in Mon- 
treal the money which they had advanced 
solely for a purpose which had ceased to 
exist. Their right was a civil right out- 
side the province. and the Legislature of 
the province could not legislate validly 
in derogation of that right. The statute 
was held to be beyond the powers of the 
Legislature of Alberta, inasmuch as what 
was sought to be enacted was neither 
confined to property and civil rights 
within the province nor directed solely 
to matters of merely local or private 
nature within it. In so holding Viscount 
Haldane extended the principle of Eng- 
lish common law as to apply to cases of 
money transactions on the ground that, 
when money has been received by one 
person which, in justice and equity, be~. 
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longs to another, under circumstances 
which render the receipt of it a receipt 
by the defendant to the use of the plain- 
tiff. the latter may recover as for money 
had and received to his use. In stretch- 
ing the principle. he relied upon what 
Brett L. J.. said in Wilson v. Church, 
(1879) 13 Ch D 1 at p. 49, viz. “when 
money has been paid to borrowers in 
consideration of the undertaking of a 
scheme to be carried into effect sub- 
sequently to the payment and which has 
become abortive.’ The principle in that 
case was sought to be stretched here 
beyond limits of what was stated there, 
to a case of promissory note too on the 
ground that whatever may be the reason 
which invalidated the promissory note, 
still the right to recover the money is 
not lost. There, it should be remember- 
ed, the action was laid not on foot of 
any promissory note but solely on the 
fround that money remitted was to be 
applied in carrying out a particular 
scheme by certain statutes and the orders 
in Council and certain contracts. The 
Royal Bank of Canada, which had re- 
ceived monies was to carry out the 
scheme adumbrated under the statute. 
It was for that reason that the Privy 
Council held that a civil right existed 
and was enforceable outside the province 
of Alberta and the Legislature of the 
province of Alberta could not validly 
legislate beyond its jurisdiction, 


51. What Lord Mansfield said in 


Moses v. Macferlan, (1760) 97 ER 676,. 


cannot also be applied where there is a 
statutory prohibition under the Stamp 
Act and the Evidence Act. It is not ne- 
cessary to refer to the facts of that case 
except to state what Lord Mansfield ob- 
served, for that decision was not later 
followed in Sinclair v. Brougham, 1914 
AC 398. What Lord Mansfield said in 
that case is this: (at p. 680): 


“This kind of equitable action to 
recover back money, which ought not in 
flustice to be kept, is very beneficial, and 
therefore much encouraged. It lies only 
for money which ex aequo et bono, the 
defendant ought to refund, It does not 
lie for money paid by the plaintiff, which 
is claimed of him as payable in point of 
honour and honesty, although it could 
mot have been recovered from him by 
any course of law; as in payment of a 
debt borrowed by the Statute of Limi- 
tations xx xx xx xx But it lies for 
money got through imposition, (express 
or implied) or extortion, or oppression; 
or an undue advantage taken of the 
plaintiffs situation. contrary to laws 
made for the protection of persons under 
those circumstances. In one word, the 
gist of this kind of action is, that the 


defendant upon the circumstances of the 
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ease, is obliged by the ties of natural 
justice and equity to refund the money.” 
Lord Sumner, in 1914 AC 398 comment- 
ed on what Lord Mansfield said in thesa 
terms (at pp. 455, 456):— 


“I think it is evident that Lord Mans~ 
field did not conceive himself to be de- 
ciding that this action was one in which 
the Courts of common law administered 
“an equity” in the sense in which it 
was understood in the court of Chan- 
cery and the cases actually decided show 
that the description of the action as be- 
ing founded in the aequum et bonum 
is very far from being precise. Even the 
decision in (1760) 97 ER 676 which has 
since been dissented from, for some time 
unsettled the law (see Smith’s Leading 
Cases, Notes to Marriot v. Hampton, 
(1797) 7 TR 269 = 2 Sm LC (11th Ed.) 
421) and this last mentioned case is 
one which illustrates the proposition 
that money is not thus recoverable in all 
cases where it is unconscientious for the 
defendant to retain it, for no one could 
doubt that Hampton’s retention of the 
money in that case was very like sharp 
practice There is now no ground 
left for suggesting as a recognizable 
“equity” the right to recover money in 
personam merely because it would be 
the right and fair thing that it should 
be refunded to the payer.” 


_ 52. It should be clearly borne in 
mind that the principles of natural jus~ 
tice, equity and good conscience cannot 
be imported so.as to alter or put an 
end to the contractual rights or obliga 
tions regulated by statutes. 


53. Brooks Wharf and Bull Wharf 
Ltd. v. Goodman Brothers, (1937) 1 KB 
534. was a case where the defendants 
had imported a consignment of squirrel 
skins, out of which some of the packages 
stored in the warehouse were stolen. 
The plaintifis as bonded warehousemen 
were compelled by law at the demand 
of the Customs to pay the duties on 
those packages out of their own moneys. 
The defendants had refused to supply 
the plaintiffs with the necessary funds 
for that purpose. The plaintiffs laid an 
action in respect of the amount paid 
towards customs duty on the ground 
that as between themselves and the de- 
fendants, the defendants were primarily 
liable for the duties. It is-on those facts 
that it was held that the plaintiffs hav- 
ing been compelled under Section 85 of 
the Customs Consolidation Act, 1876. to 
pay the duties on the defendants’ goods 
were entitled to be reimbursed the 
amount of the duties they had so paid. 
That was a case where the statute pro- 
vided for reimbursement and as such it 
can have no application to a loan under 
a promissory note. There is an interest- 
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ing commentary quoted hereunder on 
this case and 1914 AC 398, by P., H. Wins- 
field in (1937) 58 LOR 447, which 
answers the theory of an implied pro- 
mise or of liability in quasi-contract 
pleaded by the learned counsel, Mr. M. 
Jagannadha Rao. 


“The decision in. the Brook’s Wharf 
case was an application of the principle 
that where A has been compelled by law 
to pay, or, being compellable by law 
has paid money which B was ultimately 
liable to pay, so that B obtains the bene- 
fit of the payment by. the discharge of 
his liability then B is held indebted to A 
in that amount. The principle is a fami- 
liar instance of liability in quasi-con~ 
tract or, as the older pleaders described! 
it, an instance of the common indebita- 
tus count for money paid, Lord Wright, 
in referring to some of the authorities 
on it, said (at p. 545:) “These statements 
of the principle do not put the obliga- 
tion on any ground of implied contract 
or of constructive or notional contract. 
The obligation is imposed by the Court 
simply under the circumstances of the 
ease and on what the court decides is 
just and reasonable, having regard to the 
relationship of the parties. xx =x 


xx XxX XX 
Now what is ‘just and reasonable’ ex- 
cept ‘natural justice’ in another guise? 
xx xx But I wish to add that (as I have 
tried to show elsewhere) this fiction of 
implied contract is really unnecessary in 
the law of quasi-contract at the present 


day, It did good service in the develop- - 


ment of that department of the English 
system but at its best it was quite in~- 
adequate to explain intelligibly many of 
the decisions on. quasi-contract and on 
the scope of elegantia juris we should be 
well rid of it nowadays. In 1914 AC 398 
it led to this remarkable result. The 
Court started to search for a non-exist- 
ent contract and abandoned the chase 
because, even if it had found one, the 
contract would have been illegal. This 
reminds one of a recent book by a fam= 
ous mathematician intended for popu-~ 
lar reading in which, in explaining the 
theory of relativity he first urged the 
uninstructed public to get into their 
heads the square root of —1 and then 
frankly admitted that no such quantity 
exists.” 


54. Mr. Winsfield thus rīdiculed 
the doctrines propounded by the English 
Courts, the latest of them being the 
principle of ‘just and reasonable.’ That 
doctrine of ‘just and reasonable’ applied 
in English common law cannot be in- 
voked in the teeth of the provisions of 
Section 35 of the Stamp Act and Sec- 
tion 91 of the Evidence Act or beyond 
the scope of Section 70 of the Contract 
Act, 
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55. The case of Fibrosa Spolka 
Akcyjna v. Fairbairn Lawson Combe 
Barbour Ltd.. 1943 AC 32. was a case 
of frustration of contract. It was, there= 
fore, stated by Lord Wright that: 


“The claim of a party who has paid 

money under a contract, to recover it 
on the ground that the consideration for 
which he paid it has wholly failed is 
not based on any provision in the cons 
tract, but arises because in the circum~ 
stances the law gives a remedy in quasix 
contract to the party who has not gof 
what he bargained for, Although. in the 
formation of a contract. a promise to do 
a thing may be the consideration, in 
dealing with the law of failure of con- 
sideration and the right to recover 
money on that ground it is generally 
speaking, not the promise which is refer- 
red to as the consideration, but its per« 
formance.” 
As it was a case of frustration, the con- 
tract having become impossible of per- 
formance, Viscount Simon. in his judg- 
ment, observed (at p. 49) that: 


“I can see no valid reason why the 
right to recover prepaid money should 
not equally arise on frustration arising 
from supervening circumstances as if 
arises on frustration from destruction of 
a particular subject matter.” 

Lord Wright, in the course of the same 
judgment, described the nature of a 
quasi-contract in these words: 


“It is clear that any civilized system 
of the law is bound to provide remedies 
for cases of what has been called unjust 
enrichment or unjust benefit that is to 
prevent a man from retaining the money 
of or some benefit derived from another 
which it is against conscience that he 
should keep, Such remedies in English 
Law are generically different from reme~« 
dies in contract or in tort, and are now 
recognised to fall within a third cate- 
gory of the common law ‘which has been 
quasi-contract or restitution.” 

Mr. M. Jagannadha Rao also placed reli~ 
ance on a passage in Anson’s Law of 
Contract (Twenty-third Edition) at page 
601: “Where one person pays money to 
another in pursuance of an agreement 
which is ineffective, or which subse« 
quently becomes so, he may recoven 
from that other the money which he has 
paid”. Putting the case under the head 
of quasi-contractual liability, the nature 
of a quasi-contract is stated in Chapter 
XXI of Anson’s Law of Contract, at page 
589 in these words: “Circumstances must 
occur under any system of law in which 
it becomes necessary to hold one person 

to be accountable to another. without any 
plore on the part of the former to 
be so accountable. on the ground that 


otherwise he would be retaining money, 
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or some other benefit which has come 
finto his hands to which the law regards 
the other person as better entitled, or on 
the ground that without such accountabi~ 
lity the other would unjustly suffer loss. 
The law of quasi-contract exists to prove 
remedies in circumstances of this kind.” 
The three common law actions of a 
quasi-contractual nature, as we get from 
page 590 of the same Volume are: (1) 
for money paid by the plaintiff to the 
defendant’s use: (2) for money had and 
received by the defendant to the plain- 
tiffs use and (3) quantum meruit. It is 
under the first two heads that Mr, Jagan- 
nadha Rao sought to put his case as, ac- 
cording to him, Section 70 incorporates 
what is a quasi-contract in the English 
Common Law. 


56- The question of quasi-contract 
or implied promise to pay has to be ex- 
amined in the context of the statutory 
prohibitions where a contract is made in 


writing and not on the basis of the prin- . 


ciples enunciated under the English 
Common Law. The Supreme Court laid 
down the conditions under which Section 
70 can be called in aid. In the case of 
AIR 1962 SC 779 Gajendragadkar, J. 
(as he then was) said that (at P. 786): 


“Three conditions must be satisfied 
before this Section can be invoked. The 
first condition is that a person should law- 
fully do something for another person or 
deliver something to him. The second con- 
dition is that in doing the said thing or 
delivering the said thing he must not 
intend to act gratuitously and the third 
is that the other person for whom some- 
thing is done or to whom something is 
delivered must enjoy the benefit thereof.” 
That was a case where the contract was 
held to be invalid because of the provi~ 
sions of Section 175 (8) of the Govern- 
ment of India Act corresponding to Arti- 
cle 299 of the Constitution. The case of 
the contractors there was that they of- 
fered to put up certain temporary storage 
godowns at Arambagh for the use of the 
Civil Supplies Department and the offer 
was accepted by the department by a 
letter dated 12th February. 1944 and 
after the offer was accepted, the con- 
tractors completed the constructions and 
sent the bill, which was duly paid in 
July. 1944. But meanwhile on 7th April, 
1944. the contractors were requested by 
the Sub-Divisional Officer of the Depart- 
ment to submit their estimate for the 
construction of a kutcha road, guard 
room, office, kitchen and room for clerks 
at Arambagh for the use of the depart- 
ment of Civil Supplies, That was follow- 
ed by the visit of the Additional Deputy 
Director of Civil Supplies, who instruct- 
ed the contractors to proceed with the 
construction in accordance with the esti- 
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mates submitted by them. The construc- 
tions were completed and a bill was 
presented. The State of West Bengal re- 
futed the claim on the ground that the 
claims made in respect of the construc- 
tions were invalid, as the constructions 
were unauthorised and there was no 
valid contract as required under Section 
175 (8) of the Government of India Act 
to bind the Government of West Bengal. 
Their Lordships therefore held that the 
claim for compensation under Section 70 
of the Contract Act is not made on the 
basis of a contract. but on voluntary ac- 
ceptance of a thing and there was no 
conflict between Section 70 of the Con- 
tract Act and Section 175 (3) of the Gov- 
ernment of India Act. In upholding the, 
claim for compensation, Gajendragadkar, 
J.. (as he then was) observed:— 


“Where a claim for compensation is 
made by one person against another 
under Section 70, it is not on the basis 
of any subsisting contract between the 
parties; it is on the basis of the fact that 
something was done by the party for 
another and the said work so done has 
been voluntarily accepted by the other 
party. In regard to the claim made 
against the Government of a State under 
Section 70 it may be that in many cases 
the work done or the goods delivered 
are the result of a request made by 
some officer or other on behalf of the 
said Government. In such a case, the 
request may be ineffective or invalid for 
the reason that the officer making the 
request was not authorised under Section 
175 (3) of the Government of India Act, 
or if the said officer was authorised to 
make the said request the request be- 
comes inoperative because it was not 
followed up by a contract executed in 
the manner prescribed by Section 175 (3) 
of the Government of India Act. In 
either case the thing has been delivered 
or the work has been done without a 
contract and that brings in Section 70.” 
The same learned Judge spoke for the 
Court in AIR 1964 SC 152, and following 
the earlier decision in AIR 1962 SC 779 
the learned Judge said: 

“But if in pursuance of the said 
void contract, A has performed his part 
and the Government of India has receiv- 
ed the benefit of the performance of the 
contract by A; Section 70 Contract Act, 
would apply and the Government of 

dia was bound to make compensation 
to A in the form of the value of the 
said coal under that section.” 
It is for the reason that the learned 
Judge held that since the Government 
had received the benefit under an in- 
valid or void contract, it is nevertheless 
bound to make good or recompense the 
person who lawfully did something for 
the Government by which the Govern- 
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ment benefited having voluntarily accept- 
ed the benefit, that Mr. Jagannadha Rao 
seeks to contend that here too the con- 
tract evidenced by the promissory note 
has become invalid by reason of the ab- 
solute bar of Section 35 of the Stamp 
Act and as such. the lender cannot be 
deprived of the remedy available to him 
under the beneficial provision of Section 
70. In support of his contention, he also 
invited our attention to another decision 
of the Supreme Court in AIR 1968 SC 
1218 where Ramaswami, J.. construing 
the expression “anything”, brought de- 
posit of money into a Government Trea- 
sury also within the meaning of that ex- 
pression. The learned Judge, after refer- 
ring to the two earlier cases of the court 
referred to supra. observed: 


“But if money is deposited and 
goods are supplied or if services are ren- 
dered in terms of the void contract, the 
provisions of Section 70 of the Indian 
Contract Act may be applicable. In other 
words, if the conditions imposed by Sec- 
tion 70 of the Indian Contract Act are 
satisfied then the provisions of that sec- 
tion can be invoked by the aggrieved 
party to the void contract.” 

It is for the reason that in that case, the 
learned Judge said that money deposit- 
ed is also recoverable by virtue of the 
provisions of Section 70, that Mr. M. 
Jagannadha Rao contended that, when a 
promissory note becomes invalid by 
reason of Section 35 of the Stamp Act, 
it would still be open to the plaintiff to 
recover the money lent under the note 
under the provisions of Section 70, as 
the expression “anything delivered,’ ac~ 
cording to the learned counsel, is of 
wide import or amplitude as to take 
within its ambit or range money given 
under an invalid promissory note. That 
‘was a case where the appellant had pur- 
chased a right to pluck, collect and re~ 
move the forest produce. Out of the 
forest produce, only the tendu leaves 
crop was allowed to be enjoyed by the 
appellant on his depositing a sum of 
Rs. 3,000 in the Government Treasury. 
The deposit was made by the appellant 
to save the tendu leaves crop from be- 
ing sold to others by the Government. 
The case of the appellant was that he 
was entitled to the refund of the amount, 
as the right to collect tendu leaves had 
already been purchased by him. From the 
facts, it is clear that that was a case of 
deposit of money by way of security, so 
that the tendu leaves crop may not be 
sold to others. The deposit of money as 
a security cannot be equated to money 
lent under a promissory note. for there 
is no element of lending when the money 
is deposited into the Treasury in terms 
of a condition imposed by the Govern- 
ment. There, there is no borrower or 
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lender. It was therefore observed by 
Ramaswami, J.. that “if money is depo- 
sited” and goods are supplied or if ser- 
vices are rendered in terms of the void 
contract. the provisions of Section 70 of 
the Contract Act may be applicable and 
that the money deposited could be re- 
covered under Section 70 when a cons 
tract becomes invalid or void. It is in 
that context that the expression “any- 
thing” was construed to include “money” 
deposited, There is nothing in what the 
Supreme Court said in the three cases 
cited above, as sought to be made out 
by Mr. M. Jagannatha Rao, which over- 
rules the opinion of the Madras Full 
Bench. as expressed by Varadachariar, 
J., that Section 70 of the Contract Act 
is scarcely appropriate to a case of 
money lent to the defendant; that there 
is no possibility in such a case or even 
a contemplation of the “thing delivered” 
being -restored—which obviously means 
in specie; and that lending money to the 
defendant cannot be described as some~ 
thing done for the defendant. 


57. The essential difference or 
distinction between the three cases of 
the Supreme Court and an action based 
on foot of a promissory note where the 
bar of Section 35 of the Stamp Act ope- 
rates is this: The recovery of “any~ 
thing” under Section 70 is only by way 
of compensation or to restore the “thing 
so done or delivered”. What the promi- 
sor promises to pay under a promissory 
note is a certain sum of money and 
therefore the question of payment of 
compensation will not arise in view of 
the specific terms embodied in the pro- 
missory note. The question of restoring 
the “thing so done or delivered”. even if 
it is to be construed that that expres- 
sion takes in “money” will not arise, for 
as stated by their Lordships of the Sup- 
reme Court. the remedy under Section 
70 cannot be had on foot of a subsisting 
contract. 


58. Now let us turn to Section 35 
of the Stamp Act which imposes an ab- 
solute prohibition on the use of a pro- 
missory note if it is not duly stamped. 
This section to the extent relevant 
reads: 


“No instrument chargeable with duty 
shall be admitted in evidence for any 
purpose by any person having by law 
or consent of parties authority to re- 
ceive evidence, or shall be acted upon, 
registered or authenticated by any such 
person or by any public officer. unless 
such instrument is duly stamped: 

Provided that— 

(a) any such instrument not being 
an instrument chargeable with a duty 
not exceeding ten naya paise only, or a 
bül of exchange or promissory note, 
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shall. subject to all just exceptions be 
admitted in evidence on payment of the 
duty with which the same is chargeable, 
or, in the case of an instrument insuffi- 
ciently stamped, of the amount required 
to make up such duty, together with a 
penalty of five rupees or when ten times 
the amount of the proper duty or defi- 
cient portion thereof exceeds five rupees, 
of a sum equal to ten times such duty 
or portion.” 

It is well settled that a promissory note 
not duly stamped cannot be used for 
any purpose whatsoever and it is not one 
of those documents which could be re~ 
ceived in evidence on payment of defi- 
eit duty and penalty. 


59. The expression “for any pur- 
pose” occurring in Section 35 was con- 
strued by the Madras High Court as 
early as in 1907 in Thaji Beebi v. Tiru- 
malaiappa, (1907) 17 Mad LJ 308 and by 
the Allahabad High Court in Mt. Bibbo 
v. Gokaran Singh, AIR 1937 All 101 and 
later by the Privy Council in Ram Rat- 
tan v. Parmanand, AIR 1946 PC 51, and 
by this Court in Sanjeeva Reddy v. Jo- 
hanputra Reddy, (1972) 1 Andh LT 232 at 
p. 234 = (AIR 1972 Andh Pra 373). The 
Madras High Court held: that an instru- 
ment which should have been stamped 
according to.law but is unstamp- 
ed, is not admissible in evidence 
for any purpose whatsoever. The 
Allahabad High Court construed the ex- 
pression “for any purpose” as undoubt- 
edly implying “for each and every pur- 
pose whatsoever, without any exception” 
and the Privy Council set at rest the 
conflicting views expressed by the vari- 
ous High Courts by pointing out that 
the words “for any purpose” should be 
given their natural meaning and effect 
and would include a collateral purpose. 
In (1972) 1 Andh LT 232 at p. 234=(AIR 
1972 Andh Pra 373) one of us (Obul 
Reddi, J.) held that there is a total and 
absolute bar as to the admission of an 
unstamped instrument whatever be the 
nature of the purpose or however foreign 
or independent the purpose may be for 
which it is sought to be used unless 
there is compliance with the require< 
ments of the provisos to Section 35. 


60. The question then to be con- 
sidered is, when the promissory note it- 
self cannot be used for any purpose 
whatsoever because of the absolute bar 
of Section 35 of the Stamp Act whether 
the factum of loan can be established de 
hors or independently of the promissory 
note, Their Lordships of the Supreme 
Court were not considering a case where 
a contract becomes inadmissible for “any 
purpose” whatsoever. In those cases. the 
contracts were admissible in evidence; 
but they became invalid by reason of 
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the constitutional provisions and hence 
an action could not be founded on those 
contracts which were not made in con- 
formity with requirements of the 
constitutional provisions. Here. the pro- 
missory note cannot be received in evi~ 
dence and cannot be looked into for any 
purpose whatsoever, that is to say, no 
part of the document, be it a single sen~ 
tence or a word can be received in evi- 
dence and to do so is to do violence to 
Section 35. Further as pointed out by 
Gajendragadkar, J. (as he then was), the 
claim for compensation was not based 


‘on foot of a contract, which had become 


invalid, but on the work lawfully done 
by the contractors under the orders of 
the Government officials, the Govern- 
ment having become the beneficiary of 
the works executed by the contractors. 
That obligation to recompense or make 
good to the extent the Government de= 
rived benefit arose not out of the con= 
tract. which became invalid, but inde- 
pendently of the contract, But here, the 
money is sought to be recovered on the 
basis of the contract put in writing viz., 
the promissory note. which cannot at all 
be received in evidence and looked into 
for any purpose whatsoever even if it 


be for a collateral purpose (see AIR 
1946 PC 51). 
61. We may now read Section 91 


of the Evidence Act to the extent mate~ 
rial for our purpose: 


“When the terms of a contract. or 
of a grant. or of any other disposition of 
property, have been reduced to the form 
of a document, and in all cases in which 
any matter is required by law to be 
reduced to the form of a document. no 
evidence shall be given in proof of the 
terms of such contract. grant or other 
disposition of property. or of such mat~ 
ter, except the document itself, or se- 
condary evidence of its contents in cases 
in which secondary evidence is admissi- 


ble under the provisions hereinbefore 
contained. 
XX xx XX 


_ Illustration (b): If a contract is con- 
tained in a bill of exchange. the bil} of 
exchange must be proved.” 

It is a cardinal and well-established prin« 
ciple of the law of evidence that, where 
written contracts exist they shal] be 
produced as being the best evidence of 
their contents. It is an inflexible rule 
that whenever a contract is reduced into 
writing, the terms of the contract should 
be proved only by what is contained in 
the contract which the parties made 
voluntarily. They should be “the reposi~ 
tories and memorials of truth”. Any 
other evidence is excluded from being 
used either as a substitute for such in- 
struments or to contradict or alter them. 
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It may be mentioned that the exceptions 
contained in Sections 95 and 97 have no 
application as the use of the promissory 
mote is prohibited for any purpose by 
Section 35 of the Stamp Act. Oral evi- 
dence, therefore, cannot be substituted 
for a written contract which embodies 
the contractual terms for proof of those 
terms. 

62. Lord Cairns in the well known 
ease of Shaw v. Foster, (1872) 5 HL 321 
at p. 341 = (42 LJ Ch 49) dealing with 
deposit of a document of title, observed: 

“Although it is a well-established 

tule of equity that a deposit of a docu- 
ment of title without more. without 
writing, or without word of mouth will 
create in equity a charge upon the pro- 
perty referred to. I apprehend that that 
general rule will not apply where you 
have a deposit accompanied by an actual 
written charge. In that case you must 
refer to the terms of the written docu- 
ment, and any implication that might be 
raised, supposing there were no docu- 
ments, is put out of the case and reduc- 
ed to silence by the document by which 
alone you must be governed.” 
Lord Carson in Subramanian v. Lut- 
chman, AIR 1923 PC 50 = (50 Ind App 
77) quoted with approval what Chief 
Justice Couch said in (1873) 11 Beng LR 
405: 


“The law upon the subject admits 

of no doubt. The rule with regard to 
writings is that oral proof cannot be 
substituted for the written evidence of 
any contract which the parties have put 
into writing. And the reason is that the 
writing is tacitly considered by the par- 
ties themselves as the only repository 
and the appropriate evidence of their 
agreement.” 
To the same effect is what is held by 
Patanjali Sastri, J. (as he then was) in 
Rachpal Maharaj v. Bhagwandas. AIR 
1950 SC 272 while dealing with the case 
of deposit of title deeds: ‘if the parties 
choose to reduce the contract to writ- 
ing, the implication is excluded by their 
express bargain, and the document will 
be the sole evidence of its terms’. These 
eases were referred to and followed by 
the Supreme Court in V. G Rao v. An- 
dhra Bank, AIR 1971 SC 1613. Referring 
to Ex. A-6 a document in that case, 
Hegde. J.. observed: “If that document 
is considered as a contract of mortgage 
between the Bank and the depositors, 
the same having not been registered, it 
is inadmissible in evidence. If on the 
other hand that document is considered 
as a mere memorandum evidencing the 
deposit of title deeds in pursuance of an 
earlier contract then the correctness of 
the recitals therein. can be gone into 
without being inhibited by Sections 91 
and 92 of the Evidence Act.” 
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63. In K. Bhavanarayana v. S. 
Venkataratnam, AIR 1971 Andh Pra 359 
a Division Bench of this Court, to which 
one of us (Obul Reddi, J.) was a party, 
dealing with the admissibility of a docu- 
ment, Ex. A-7 evidencing the deposit 
of title deeds, observed: that if a docu- 
ment of this nature is not registered as 
provided under Section 49 of the Indian 
Registration Act, it cannot be used in 
evidence at all and that the transaction 
cannot be proved by oral evidence either, 
in view of what is provided under Sec- 
tion 91 of the Evidence Act, 


64. __ it is not necessary to multi- 
ply decisions on this point, for in view 


of what the Privy Council and the Sup- . 


reme Court say. when once the parties 
agreed to put on record the terms of the 
contract. in other words, put the terms 
agreed upon into writing, it is the docu- 
ment and the document alone that could 
be looked into to ascertain the terms of 
the contract and that Section 91 of the 
Evidence Act prohibits any other evi- 
dence to prove or construe the contract 
reduced into writing. 


65. Now let us consider whether 
Section 91 comes in the way of a pro- 
missory note which does not incorporate 
or embody all the terms of the contract. 
Section 91 refers to all kinds of con- 
tracts, A promissory note is a document 
which requires by law to be in writing. 
The prohibition of Section 91 is only 
with regard to the terms of such con- 
tract reduced into writing. In other 
words Section 91 excludes any evidence 
other than a promissory note for proof 
of its terms. All the terms of the con- 
tract need not necessarily be embodied 
in a promissory note, If the terms, re- 
quired to be stated by Section 4 of the 
Negotiable Instruments Act, are incor- 
porated in a. contract, that would be 
sufficient to make it a promissory note. 
The parties may stipulate terms culmi- 
nating in the giving of the promissory 
note, but all such terms may not be 
embodied in the promissory note in 
which event, if the promissory note be- 
comes inadmissible in evidence by reason 
of Section 91 its terms cannot be prov- 
ed by other evidence. but not the other 
terms of the contract which do not find 
a place in the promissory note. That is 
to say, if the terms of the contract relat- 
ing to execution of the promissory note 
as a conditional discharge or collateral 
security are not embodied in the pro- 
missory note, it cannot be said that, 
when the plaintiff seeks to establish on 
the basis of his pleadings that the pro- 





missory note was obtained by him by 
way of a collateral security or as a con- 
ditional payment. the bar imposed by 
Section 35 of the Stamp Act and Section 


a 


hs 
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91 of the Evidence Act comes in the 
way of proving the terms relating to col- 
lateral security or conditional payment 
not embodied in the promissory note. 
To put it differently when a plaintiff 
sets up the case of collateral security or 
conditional payment on the failure of 
his action on foot of the promissory note, 
he does not seek to prove the terms 
contained in the promissory note, but 
seeks to prove the terms of the contract 
which are not embodied in the promis- 
sory note. In that case, it cannot be said 
that the plaintiff is attempting to nullify 
the provisions of S. 91 or by-passing or 
circumventing those provisions, for then 
his action is not on foot of the promis- 
sory note, but on the basis of the alter- 
native cause of action shown in the plaint 
viz., that the promissory note was given 
by the debtor as a collateral security or 
conditional payment and on the basis of 
the alternative cause of action pleaded 
by him he would be entitled to let in 
other evidence to prove his claim, The 
bar of Section 91 therefore operates in 


> such a case only to the extent of the 


terms of the contract embodied in the 
promissory note. but not to the terms 
of the contract which are not evidenced 
by the promissory note. In other words 
the promissory note, which cannot be 
used for any purpose whatsoever on 
account of the bar of Section 35 of the 
Stamp Act, becomes a ‘worthless piece 
of paper’ in which event Section 91 will 
mot come in the way, as the plea of con- 
ditional discharge or collateral security 
is not founded on the terms of the pro- 
missory note, but on the terms of the 
contract which do not find a place in 
the promissory note and that would put 
the case of the plaintiff beyond the reach 
of Section 91 of the Evidence Act. 


66. Mr. M. Jagannadha Rao made 
a feeble attempt to alternatively rest his 
case on the doctrine of in pari delicto 
potior est conditio defendantis for the 
reason that under Section 29 of the 
Stamp Act, in the absence of an agree- 
ment to the contrary, the expense of 
providing proper stamp shall be borne 
by the person making or executing a 
promissory note. In the first place, it 
should be borne in mind that there 
could always be an agreement between 
the parties that the expense of provid- 
ing proper stamp shall be borne not by 
the party executing it, but by the party 
in whose favour it is executed. This doc- 
trine only lays down that the Courts 
will refuse to enforce an illegal agree- 
ment at the instance of a person who is 
himself a party to an illegality or 
fraud. To apply the doctrine to the 
case of a promissory note, the defendant 
should be in a position to put the case 
under Sections 23 and 24 of the Con- 


L. Sambasiva Rao v. T, Balakotiah (FB) 


[Prs. 65-68] A. P. 367 


tract Act which lay down what consi- 
derations are unlawful making the 
agreements void. We are unable to see 
how on the basis of Section 29 of the 
Stamp Act, a promissory note not duly 
stamped could be brought within the 
mischief of Sections 23 and 24 of the 
Contract Act. It is one thing to say that 
the contract evidenced by the promissory 
mote is hit by Sections 23 and 24 of the 
Contract Act and another thing to say 
that the obligation cast upon the execu- 
tant of a promissory note to bear the ex- 
pense of providing proper stamp has not 
been discharged by him. Section 29 does 
not say that the defendant shall affix 
the proper stamp on the promissory 
mote. It only says that the defendant 
shal] bear the expense of providing the 
proper stamp, That distinction should be 
borne in mind. The promisee can always 
recover the expense initially incurred by 
him from the executant of the promis~ 
sory note. The action brought on a pro- 
missory note fails not on account of 
any illegality attached to it as laid down 
in Section 23 or 24 of the Contract Act, 
but because of Section 35 of the Stamp 
Act, which makes it ‘a worthless piece 
of paper’ for any use in evidence. In- 
admissibility in evidence should not be 
mixed up or confused with illegality. 


67. Another feeble attempt was 
also made to contend that, when the 
sons, under Hindu Law are made liable 
for the father’s debt not on the foot of 
a promissory note but on the basis of 
the personal law. why should not the 
debt be recovered from the promisor 
himself de hors or independently of the 
promissory note. It should be remem- 
bered that, if the action against a Hindu 
father, the executant of the promissory 
note, fails on account of the bar of Sec- 
tion 35 of the Stamp Act and Section 91 
of the Evidence Act then there is no 
question of proceeding against the sons 
of recovery of the debt invoking the 
personal law. The liability of the sons 
to pay the father’s debt arises not be-+ 
cause the promissory note is duly stamp~ 
ed, but on account of the personal law 
in respect of such a debt contracted by 
a Hindu father, so long as that debt is 
not tainted with immorality or vice. I£ 
this is borne in mind, there is no gues- 
tion of recovering the money lent under 
an insufficiently stamped promissory 
note, except in the manner and circum- 
stances already made clear by us agree- 
ing with the view of the Madras Full 
Bench. 


68. For the reasons recorded by 
us, we find no conflict between Perumal 
Chettiar’s case ILR (1938) Mad 933 
(AIR 1938 Mad 785 (FB)) and Pothi 
Reddy’s case, (1887) ILR 10 Mad 94 and 
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hold that the view. as expressed by the 
Full Bench, is correct and that Section 70 
of the Contract Act cannot be invoked 
ion. the theories of implied promise, money 
had and received, quasi-contract and just 
and reasonable or unjust enrichment or 
any other equitable doctrine. We can- 
not, therefore, endorse the view expressed 
by Gopal Rao Ekbote, J. in Mohammad 
Jamal Saheb’s case, AIR 1964 Andh Pra 
188 that “on the basis of the theory of 
‘money had and received’ also, the plain- 
tiff may be entitled to claim his money”. 
The questions posed by us are answered 
accordingly. 


69. Before parting with this case, 
we would like to observe that, if any 
provision in any enactment requires an 
amendment, there cannot be a better one 
than the provisions of Section 35 of the 
Stamp Act so as to incorporate a pro- 
viso to make an insufficiently stamped 
promissory note, admissible in evidence 
by directing the person relying upon it 
to make the deficit stamp duty and sub- 
jecting him to such penalty as the Legis- 
lature may deem fit to impose. Such an 
amendment in our view, would not only 
bring about uniformity in the law in the 
various States, but also avoid unnecessary 
litigation and save quite a lot of judicial 


e. 

70. We therefore, send back the 
civil revision petitions for disposal by a 
single Judge. 


ALLADI KUPPUSWAM], J.:— 71. 
The question which has been referred to 
the Full Bench is as follows: 

“Whether a plaintiff can lay action 
for recovery of the amount advanced by 
him basing on the original cause of action 
when the Negotiable Instrument evidenc- 
ing the transaction is inadmissible in 
yeaa under Section 35 of the Stamp 

et.” 
Having regard to the arguments advanced 
on both sides it was considered desirable 
to frame the following questions for con- 
sideration : 

“Whether a plaintiff can bring action 
for recovery of the amount advanced by 
him basing on the original consideration 
when the promisse~y note on foot of 
which action is brought is indmissible, in 
evidence under Section 35 of the Stamp 
Act, and if so, under what circumstances ? 

2. If the promissory note is inadmis- 
sible in evidence whether action can be 
maintained for recovery of the amount 
either on the theory of “money had and 
received” or under the provisions of Sec- 
tion 70 of the Contract Act.” 

For nearly a hundred years, the Courts 
- in India have been struggling with the 
question whether a plaintiff is without 
any remedy if a promissory note execut- 
ed in his favour is not stamped or in- 
sufficiently stamped and is inadmissible 


L. Sambasiva Rao v. T. Balakotiah (FB) 


A.I. R. 


in evidence or whether he is entitled to 
sue on the debt or on the consideration. 
Different views have been expressed 
from time to time expressing different 
shades of opinion. A mass of authorities 
representing the views of the High Courts 
from Jammu & Kashmir in the North to 
Kerala in the South have been placed be- 
fore us. Sitting as we are in a Full 
Bench of seven judges, it is not neces- 
sary for us to consider in detail al] these 
decisions as none of these decisions are 
binding upon us. Of course, we have 
derived considerable light from the rea~ 
soning contained in some of those deci- 
sions and we are indebted to the advo- 


cates on both sides for the able manner — 


in which their respective cases were pre~ 
sented. As the decisions have been dis- 
cussed in detail in the judgments of my 
learned brothers Obul Reddi and Venkat- 
ramasastry, JJ, I have considered the 
matter mainly in the light of first princi- 
ples. 

72. The three provisions of law 
which have to be considered in dealing 
with the first question are: 

(a) Section 4 of the Negotiable In- 
struments Act which contains the defini- 
tion of a ‘promissory note. (b) Sec- 
tion 35 of the Stamp. Act and (e) Sec- 
tion 91 of the Evidence Act. 

Section 4 of the Negotiable Instruments 
Act is as follows: 

“A ‘promissory note’ is an instru- 
ment in writing (not being a bank-note 
or a currency note) containing an un- 
conditional undertaking signed by the 
maker, to pay a certain sum of money 
only to, or to the order of, a certain per- 
son, or to the bearer of the instrument.” 
Section 35 of the Stamp Act in so far as 
it is relevant for the purpose of this re- 
ference is in these terms :— 

“No instrument chargeable with duty 
shall be admitted in evidence for any 
purpose by any person having by law or 
consent of parties authority to receive 
evidence, or shall be acted upon, regis- 
tered or authenticated by any public 
officer, unless such instrument is duly 
stamped: 

Provided that :— 

(e) any such instrument not being an 
instrument chargeable with a duty not 
exceeding ten naye paise only. or a bill 
of exchange or promissory note. shall 
subject to all just exceptions, be admit- 
ted in evidence on payment of the duty 
with which the same is chargeable or, 
in the case of an instrument insufficient- 
ly stamped, of the amount required to 
make up such duty, together with a 
penalty of five rupees. or, when ten times 
the amount of the proper duty or defi- 
cient portion thereof exceeds five rupees, 
of a sum equal to ten times such duty or 
portion.” 


s 
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It is seen at once that a promissory note 
does not come under the proviso and is 
covered by the main Section, 

73. The relevant portion of Sec- 
tion 91 of the Evidence Act isin the 
following terms: 

“When the terms of a contract, or of 
a grant of any other disposition of pro- 
perty. have been reduced to the form of 
a document no evidence shall be given in 
proof of the terms of such contract, grant 
or other disposition of property......... ex- 
cept the document itself or secondary evi- 
dence of its contents in cases in which 
secondary evidence is admissible under the 
provisions hereinbefore contained.” 

IHustration: 

(b) If a contract is contained in a bill 
of exchange, the bill of exchange must be 
proved. i 

74. Applying Section 91 to the do- 
cument with which we are concerned viz; 
a promissory note, it is seen that if the 
promissory note contains the terms of the 
contract between the parties, then proof 
of such terms is to be given only by the 
document itself and no evidence except 


Jthe document shall be given in proof of 


the terms. But in this case as the pro- 
missory note is unstamped or insufficiently 
stamped. it shall not be admitted in evi- 
dence for any purpose, nor shall it be act- 
ed upon. The combined effect of S. 91 
of the Evidence Act and Section 35 of the 
Stamp Act would therefore be, in the case 
of an unstamped or insufficiently stamped 
promissory note which contains the terms 
of the contract. that the promissory note 
is inadmissible for any purpose and-no 
other proof of the terms of the contract 
is penmissible, except the document, with 
the result that the plaintiff’s suit in such 
a case will have to be dismissed. 


75. The question therefore. in every 
suit for the recovery of an amount for 
which a promissory note is executed re- 
solves itself into this viz.. whether the 
terms of the contract have been reduced to 
the form of a document. namely. the pro- 
missory note, or in other words whether 
the promissory note contains the terms of 
the contract. All that is required to satisfy 
the definition of a promissory note is that 
there must be an unconditional undertak- 
ing to pay a certain sum only to. or to 
the order of. a certain person or to the 
bearer of the instrument, There may be 
other terms of the contract between the 
parties. which may not find a place in 
the promissory note. but still if the condi- 
tions mentioned in Section 4 of the 
Negotiable Instruments Act are satisfied 
it will be a valid promissory note. For 
insiance, among the eight illustrations that 
are given to the definition. illustrations (a) 
and (b) are mentioned as being promissory 
notes, Illustration (a) states: “I promise to 
pay B or order Rs. 500”: and (b) states’ “I 
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acknowledge myself to be indebted to B in 
Rs. 1000/- to be paid on demand, for value 
received.” It is seen from the illustration (a) 
that the only term that is stated is that A 
promises topay Bor order Rs, 500/-. No 
other terms of the contract are mentioned, 
for example, the rate of interest, or when 
the amount is to be paid and so on, Even 
so itisa valid promissory note. On the 
other hand a promissory note may also 
contain all the terms of the contract, The 
question whether a promissory note con- 
tains all the terms of the contract between 
the parties or not is a question of 
fact and has to be decided on the 
evidence in the case, There is no presump- 
tion either that it contains all the terms or 
that it does not contain all the terms. If it 
contains all the terms, no evidence shall be 
given in proof of the terms. except the pro- 
missory note and asthe promissory note is 
inadmissible for any purpose, the result 
would be that the terms cannot be proved 
at all and the plaintiff is left without a re- 
medy. If, on the other hand. the promissory 
note does not contain all the terms, Sec- 
tion 91 of the Evidence Act is not a bar and 
he is entitled to allege and prove such 
terms by evidence other than the pro- 
missory note. 


76. In this connection it is neces- 
sary to bear in mind that a promissory 
note may be executed in different circum- 
stances, | 


(a) A person may incur a debt in the 
first instance and subsequently execute a 
promissory note promising to pay the 
amount due by him, For example. a pro- 
misor may purchase certain goods from 
the promisee and become indebted to him 
for the sale price and later on at the in- 
sistence of the promisee execute a pro- 
missory note for the value of the goods 
purchased by him; or the promisor might 
have borrowed certain sum of money 
even without a document and later on at 
the instance of the latter may execute a 
promissory note for the amount borrowed. 

(b) A promissory note may be ex- 
ecuted simultaneously with the loan ad- 
vanced or the debt incurred, In this con- 
nection the expression ‘simultaneously’ is 
used in the sense that the execution of 
the promissory note or the incurring of 
the debt form part of one and the same 
transaction. Itis possible that they may be 
separated in point of time. for instance, 
the amount may be borrowed in the morn- 
ing and the promissory note executed in 
the evening, but if the true position is 
that they form part of the same transac- 
tion. the mere fact that they are separat- 
ed by some interval of time would not 
really make a difference. 


77. In cases coming under (a) it 
may be the intention of the parties that 
the previous debt is discharged by the 
execution of the promissory note and 
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the promissory note alone should hence- 
forward be treated as consvituting the 
contract between the parties. In other 
words, there is accord and satisfaction 
of the debt and thenceforward the 
liability based upon the promissory note. 
In such a case it is clear that the terms 
of the contract are reduced to a docu- 
ment within the meaning of Section 91 
of the Evidence Act and it is not permis- 
sible to prove the terms of the contract 
by any other evidence except the pro- 
missory note, and as the promissory note 
itself is inadmissible under S. 35 of the 
ann Act for any purpose the suit must 
ail., 

_ 78. On the other hand, the inten- 
tion of the parties may be that it is re- 
garded only as a conditional payment 
of the antecedent debt. or is taken by 
way of collateral security for the debt. 
In either ease, the original contract is 
not in any way affected and if for any 
reason the promissory note cannot be en- 
forced, the plaintiff is entitled to fall 
back on the original contract, In the first 
case the payment, being conditional ceases 
to be a payment when the promissory 
note cannot be enforced, In the second 
case. the only result is the security fails 
but the debt remains. In both these cases 
it cannot be said that the terms of the 
contract have been reduced to the form 
of a promissory note, for the promissory 
note is only treated as conditional pay- 
ment or executed by way of collateral 
security and hence Section 91 of the 
Evidence Act does not come in the way 
and it is always open to the promisee to 
sue upon the original cause of action, 
namely, the advancing of the loan by the 
promisee, or incurring of the debt by the 
promisor, The observation of Leach C.J. 
in AIR 1938 Mad 785 (FB) at p. 
786. that where a négotiable instrument is 
executed in respect of an antecedent debt 
the creditor may sue on the debt and 
ignore the note would be applicable only 
to this class of cases and not to the first 
where the debt is completely discharged 
and the promissory note is intended to 
substitute the debt. 


79. Even in a case coming under (b) 
where the promissory note is simulta- 
neous with fhe loan. it is still open 
to the parties to prove that the promis- 
sory note was not regarded as the em- 
bodiment of the contract but only taken 
by way of collateral security or by way 
of conditional payment, Where a promis- 
sory note has been executed subsequent 
to the incurring of the debt or simulta- 
neously, the question still remains whe- 
ther it was intended by the parties to 
reduce the terms of the contract Into the 
form of a promissory note, or whether it 
was intended merely to be a conditional 
payment or by way of collateral secu- 
rity and that has to be decided with re- 
ference to the evidence in each case. 
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80. It was sought to be argued by 
Sri M. Jagannadha Rao thatin every case 
of a promissory note there is always an 
implied promise to pay. apart from what 
is contained in the promissory note and 
therefore, it must be taken that a pro- 
missory note must always be regarded as 
conditional paymentor executed by way 
of collateral security. At any rate. it was 
contended that thereis a presumption that 
the promissory note was taken by way of 
conditional payment or by way of collate- 
ral security and unless that presumption 
is rebutted by evidence the plaintiff 
would be entitled to prove the contract by 
evidence other than the promissory note. 
We are not inclined to accept that argu- 
ment, On a review of all the authorities 
referred to in the judgments of Obul 
Reddi and Sastry, JJ.. it would appear that 
there is no presumption either way and 
in each case it has to be considered on 
the evidence on record whether the pro- 
missory note was executed only by way 
of conditional payment or by way of 
collateral security or whether it embodies 
all the terms of the contract. k 

81. A further question which ari- 
ses is this—Supnose the promissory note | 
is not executed by way of conditional 
payment or as collateral security. but it 
turns out that it does not contain all the 
terms of the contract. would it still be 
open to the plaintiff to fall back on the 
original consideration? An example of 
such a case has already been given, name~ 
ly. where a person promises to pay a 
sum of Rs. 500/- and nothing is mentioned 
regarding interest. If under the terms of 
the contract the defendant had agreed to 
pay interest it cannot certainly be said 
that the promissory note contains all 
the terms of the contract. In such a case ` 
will Section 91 of the Evidence Act 
operate as a bar to prove the terms of 
the contract by evidence other than the 
promissory note? It was sought to be 
contended that it is only in cases where 
the promissory note is executed by way 
of conditional payment or by way of 
collateral security that a suit would lie 
On the origina] cause of action and the 
following passage in AIR 1938 Mad 785 
(FB) Supra. was relied on for this purpose. 

“Tf the promissory note embodies all 
the terms of the contract and the instru- 
ment is improperly stamped. no suit on 
the debt will lie, Section 91, Evidence 
Act, and Section 35 Stamp Act bar the 
way. But if it does not embody all the 
terms of the contract the true nature of 
the transaction can be proved: and where 
an instrument has been given as a collate- 
ral security or by way of conditional 
payment, a suit on the debt will lie, The 
fact that the execution of the promis- 
sory note is contemporaneous with the 
borrowing cannot exclude the possibility 
of the instrument having been given as 
a collateral security or by way of condi- 
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tional payment. Whether a suit lies on 
the debt apart from the instrument there- 
fore depends on the circumstances under 
which the instrument was executed.” _ 
I am however. of the view that this 
passage does not lend support to the 
argument that the plaintiff can sue on 
the debt only in cases where the pro- 
missory note was executed by way of 
conditional payment or by way of 
collateral security. These are only two of 
the instances referred to. where the pro- 
missorv note does not embody all the 
terms of the contract. The general 
principle as laid down in the decision of 
the Full Bench is that if the note does 
not embody all the terms of the contract 


the true nature of the transaction 
can be proved. I do not think 
there is any warrant for res- 


tricting the right of the plaintiff to fall 
back on the original debt only in such 
cases, The last part of the judgment of 
Leach. C. J. also makes this clear. where- 
in it is stated 

“The learned trial Judge did not con- 
sider the question whether the promis- 
sory note embodied the whole of the terms 
of the contract between the parties. The 
ease should therefore be remanded to 
the trial court for further consideration 
and decision in the light of this judg- 
ment.” 
While I agree with the conclusions of the 
Full Bench of the Madras High Court in 
AIR 1938 Mad 785 (FB) (Supra) on this 
part of the case. I would like to make it 
clear that my understanding of the deci- 
ston is that the plaintiff has a right to fall 
back on the original consideration in all 
cases where the promissory note does 
not contain all the terms of the contract 
and is not restricted merely to a case 
where the promissory note is executed 
by way of conditional payment or by 
way of collateral security. 

82. Another question which has 
crept up during the course of the argu- 
ment is whether the promissory note can 
be looked into for the purpose of find- 
ing out whether it embodies all the terms 
of the contract or not, As section 35 says 
that the promissory note cannot be ad- 
mitted in evidence for any purpose, it was 
suggested that it could not be looked in- 
to even for the purpose of finding out 
whether it contained all the terms of 
the contract or not. It is true that the 
Privy Council has decided in 73 Ind. App. 
28 = AIR 1946 PC 51 that the expres- 
sion “for any purpose” should be given 
its natural meaning and the document 
cannot be admitted in evidence for any 
collateral purpose. This decision has been 
uniformly followed by all the courts in 
India including the Supreme Court. But 
in my view the decision is not an autho- 
rity for the proposition that the docu- 
ment cannot be looked into even for the 
purpose of finding out whether the 
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terms contained in the promissory note 
are the same as the terms of the contract 
between the parties, If this argument 1s 
accepted it will be impossible to put in- 
to effect Section 91 of the Evidence Act. 
In order that Sec. 91 may apply. one 
has to find out whether the terms of the 
contract have been reduced to the form 
of writing. Unless we look into that writ- 
ing. one cannot say if the terms of the 
contract have been reduced to writing or 
not. If one has to close ones eyes 
to the terms of the promissory note. be- 
cause it is unstamped. then it is impossi- 


-ble to ascertain whether it contains all 


the terms of the contract or not. The 
ora] evidence or other evidence has to be 
placed side by side with the document 
and only then can it be found out whe- 
ther all terms of the contract are con- 
tained in the document. 

83. Before concluding the discus- 
sion on this point reference may be made 
to the decision of the Privy Council] in 
AIR 1918 PC 146. There it was held 
that in an action on a bill of exchange or 
a promissory note against a person whose 
name properly appears as party to the 
instrument it is open either by way of 
claim or defence to show that the signa- 
tory was in reality acting for an undis- 
closed principal. In the course of the 
judgment they remarked it would have 
been open to the plaintiffs, had they 
thought fit to have framed their case in 
an alternative form. and to have sued 
both on the hundies and alternatively 
upon the consideration. But as they found 
that the plaint did not embrace both 
these forms of relief and was confined 
to an action brought upon the hundies 
themselves, the sole question for decision 
was whether upon the form of the hundi 
the first respondent was properly includ- 
ed asa defendant to the suit and proceed- 
ed to consider that question. This decision 
cannot be taken as an authority for the 
proposition that in every case of a hundi 
or negotiable instrument a suit can be 
filed on the original consideration, That 
would depend upon the terms of the 
hundi and on the question whether it 
contained all the terms of the contract or 
not. as has been pointed out earlier. 

Considerable arguments were 
advanced on the second question as to whe- 
ther the plaintiff would in any event be 
entitled to recover the amount under the 
provisions of Section 70 of the Contract 
Act or under the theory of “money had 
and received.” ` 

85. In AIR 1962 Sc 779, it was 
observed. quoting the judgment of the 
Privy Council in Ramanandi Kuer v. 
Kalawati Kuer, 55 Ind. App. 18. = (AIR 
1928 PC 2) that where there is a positive 
enactment of the Indian Legislature the 
proper course is to examine the language 
of that statute and to ascertain its pro- 
per meaning uninfluenced by any con- 
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sideration derived from the previous 
state of.the law or of the English law 
upon which it may be founded, It is there- 
fore, neither necessary nor proper to con- 
sider the various English decisions on the 
doctrine of ‘unjust enrichment’ or on tne 
theory of ‘money had and received.’ It is 
sufficient to consider the provisions of 
Section 70 of the Contract Act and see 
whether the plaintiff can. found Ais 
claim on those provisions in the- circum- 
stances of the case. Section 70 of the 
Contract Act reads as follows:— 


“Where a person lawfully does any- 

thing for another person. or delivers any- 
thing to him, not intending to do so 
gratuitously and such other person 
enjoys the benefit thereof. the latter is 
bound to make compensation to the for- 
mer in respect of, or to restore. the thing 
so done or delivered.” 
It ig doubtful whether this provision is 
applicable to a case where the act is done 
by one person at the express request of 
another. In this case. the amount was 
paid to the promisor at his express re- 
quest on his executing a promissory note. 
Section 70 of the Contract Act in such 
circumstances would have no applica- 
tion, 

86. Further even if S. 70 of the 
Contract Actis applicable and the plaintiff 
is permitted to bring an action for the re- 
covery of the amount paid on foot of Sec~ 
tion 70 of the Contract Act there is in- 
superable difficulty in the way of the 
plaintiff obtaining a decree, In order to 
obtain a decree the plaintiff has to prove 
that the defendant has derived the bene- 
fit, in this case that he received the 
amount of the loan. 


87. No evidence other than the 
promissory note is admissible to prove 
that the amount of the loan was receiv- 
ed by the promisor, as the amount of 
the loan is one of the terms of the con- 
tract. He cannot prove the same by the 
production of the promissory note as it 
is not admissible for any purpose under 
Section 35 of the Stamp Act; with the 
result that there is no evidence before 
the Court as to the amount of the loan 
received by the defendant. If. on the 
other hand the promissory note does not 
contain all the terms of the contract it 
has already been held that the plaintiff is 
entitled to sue on the original considera- 
tion. In that event there ig no need for 
him to have recourse to Section 70 of 
the Contract Act. In such a case it does 
not make any difference whether the 
plaintiffs right is described as one bas- 
ed upon the original consideration or on 
the footing that the defendant had receiv- 
ed the benefit or derived advantage. 

88. . I must confess that I felt con- 
siderable difficulty in arriving at the 
above conclusion in view of certain deci- 
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sions of the Supreme Court which were 
relied on in this connection. In AIR 1962 
SC 779 (Supra) the Supreme Court had to 
consider a case where a contract was 
void by reason of its not being in confor- 
mity with Section 175 (3) of the Govern- 
ment of India Act. But the party to the 
contract had done some works and one 
of the questions was whether if the con- 
tract was invalid his claim for compensa- 
tion for the work done, fell under Sec- 
tion 70 of the Contract Act. The Supreme 
Court held that Section 70 was applicable 
to the facts of that case, One of the con- 
tentions urged was that the recognition 
of the respondent’s claim for compensa~ 
tion virtually permits the circumvention 
of the mandatory provisions of Sec- 
tion 175 (3) of the Government of India 
Act, because the work done was no more 
than the performance of the contract, 
which was contrary to the said provisions. 
If a decree was passed for the compensa~ 
tion it would in substance amount to 
treating the invalid contract as being 
valid. This argument was rejected by the 
Supreme Court which observed that the 
claim for compensation was based not up- 
on the delivery of the goods or doing 
of any work, but acceptance and enjoy- 
ment of the said goods or said work and 
hence by awarding compensation under 
Section 70 the contravention of Sec, 175 
(3) is not condoned, For the same reason 
it was submitted that by holding that 
the plaintiff is entitled to return all the 
money advanced by him under the in- 
admissible promissory note, there is no 
circumvention of the provisions of Sec- 
tion 91 of the Evidence Act or of Sec, 35 
of the Stamp Act. as the action is based 
upon the advantage received by the defen- 
dant and not on the promissory note. 
Though there is considerable force in the 
contention that the present case is similar 
to the case alia ro by the Supreme 
Court, I am inclined to take the view, 
though not without hesitation that the 
situation is not identical. As has been ob- 
served already in the ‘case before the 
Supreme Court the work was done only 
under a contract which was void under 
Section 175 (3) of the Government of 
India Act. The contract was no doubt 
not enforceable. but there was nothing 
preventing the petitioner from proving 
the fact that he performed the work or 
that the defendant derived benefit or 
advantage and claiming compensation on 
that basis. In the present case. however, 
the plaintiff is precluded from proving 
the fact of the loan in view of Section 91 
of the Evidence Act read with Sec- 
tion 35 of the Stamp Act. In this con- 
nection it was argued on the strength of 
some cases that the amount of the loan 
is not a term of the contract, I fail to see 
how such an argument can be advanc- 
ed. If the amount of loan itself cannot 
be treated as a term of the contract. I 
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wonder what else can beregarded as a 
term of the contract in the case of a pro- 
missory note? 

89. I may however. state that I am 
not in agreement with the view ex- 
pressed by Varadachariar J. in AIR 
i938 Mad 785 (FB) (Supra) {hat “Sec. 
70 of the Contract Act is scarcely ap- 
propriate to a case of money lent to the 
defendant and there is no possibility in 
such a case or event a contemplation of 
the ‘thing delivered,” being restored — 
which obviously means in specie, and 
lending money to the defendant cannot 
be described as something done for the 
defendant”, This is the view of Varada- 
chariar J. only and cannot in any sense 
be regarded as the view of the Full 
Bench. There is no reference to S. 70 of 
the Contract Actin the decision of Leach, 
C.J. no authority is cited by Varadachari, 
J., in support of the proposition that the 
expression ‘thing delivered’ would only 
mean ‘in specie’ and lending money to 
the defendant cannot be described as 
something done for the defendant. On the 
other hand, in AIR 1968 SC 1218 Sec, 70 
of the Contract Act was made applicable 
to a case where an amount was paid in 
pursuance of a contract and the contract 
was ultimately found unenforceable as it 
was contrary to Sec. 175 of the Govern- 
ment of India Act, It was held that the 
plaintiff would be entitled to 2 refund of 
the amount though in the vartieular case 
they held that he was not entitled to 
such refund having regard to the evidence 
in that case, The expression ‘thing’ used 
in Sec, 70 is of general import and I am 
unable to see any valid reason why it 
Should not take within its purview 
‘money’ also. 


90. It remains only to refer to the 
decision in AIR 1964 Andh, Pra. 188. in 
which Gopal Rao Ekbote. J. (as he then 
was) observed that the plaintiff can have 
his money back though the document is 
inadmissible in evidence on the ground 
that it is insufficiently stamped. Dealing 
with the opinion expressed by Varada- 
chariar. J, in AIR 1938 Mad 785 
(FB) (Supra) he pointed out that 
the two decisions of the Privy 
Council] in AIR 1918 P.C. 241 and 
AIR 1918 P. C. 151. were not brought 
to the notice of Varadachariar J. Gopal 
Rao Ekbote, J.. observed that from these 
cases it is clear that an action analogous 
to that for money had and received can 
be maintained without resort to anv 
theory of implied contract and the plain- 
tiff would be justified in asking his 
money back from the defendant although 
the suit promissory note is inadmissible 
in evidence on the theory of money had 
and received 


9i. Before considering these obser- 
vations it may be pointed out that as far as 
the first question referred to this Full 
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Bener. 1s cconeecned. Gopa) Rao Ekbote, J., 
followed the decistor: in ALR. 1938 Mad 
785 (FB) Supra. and hela thai. the said 
sult based on the debt and the preraissory 
note was sought to ke given as collateral 
security and therefore the allegations had 
to be enquired into and the court helow 
was in error in deciding the case without 
recording the evidence of the parties I+ 
is only with reference to the secona ques 
tion that Gopal Rao Ekbete, J. took che 
view that the plaintiff is entitled to claim 
his money back also on the theory ot 
money had and received, 

92. AIR 1918 PC 241 (Supra) wasa 
case from Ceylon. After referring to (1760) 
2 Burr. 1005 and (1914) A. C. 398. thei 
Lordships of the Privy Council observed 
that they were reluctant to deal with the 
question on the footing of money had 
and received, as they were of the opinion 
that the appeal could be disposed of on 
another ground, I am unable to find any= 
thing in the decision of the Privy Co:nceil 
which would cover a case of the right of 
the person to claim refund of the mevey 
which was advanced on foot of an insuf~ 
ciently stamped promissory necte in 
AIR 1918 PC 151 the Privy Council had 
to deal with the question of limitation. 
Though they observed that the facts of 
the case would more nearly approack the 
formula of ‘money had and received’ by 
the defendant for the piaintiff’s use they 
said, in view of the course the suit had 


taken and of the attitude of both sides. 
they ought to deal with the case on the 
assumption that the suit would come 


within Art, 97 of the Limitation Act In 
this case also, no light is thrown on the 
question for consideration I do not think 
that a reference to the above decisions 
of the Privy Council would have affected 


the result of the decision of the Full 
Bench in AIR 1938 Mad 785 (FB) 
supra. 


, 93. In the result the first question 
is answered by saying that the plaintiff! 
would be entitled to sue on the original 
consideration. if the promissory note does 
not contain all the terms of the contraci 
The plaintiff has to allege and prove that 
all the terms of the contract are not 
contained in the promissory note. While 
I agree with the majority view thai the 
decision of the Full Bench in AIR i938 
Mad 785 (FB) (Supra) is correct I am not 
able to share their view as to the inter- 
pretation and scope of that judgment. 

o %4 The plaintiff -will not be en~ 
titled: to claim, compensation under sac 
tion 70 of the Contract Act if the promi- 
ssory note is inadmissible in spider! 
under Section 35 of the stame Act. Hers! 
again I am in agreement with ¢ con~} 
clusion of the majority though for some~ 


what different reasons which hava been 
set out by me. . | 
A D V. REDDY 3 95. The 


controversy that arises ont of Lie question 
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referred to us centres solely round the 
problem of proof relating to claims for 
monies due under negotiable instrument 
unstamped or inadequately stamped. Sec- 
tion 35 of the Stamp Act imposes an 


embargo on the admissibility of such 
negotiable instruments in evidence for 
any purpose and further stipulates that 


no claim can be based on it. Section 91 
of the Evidence Act superimposes the 
additional disability of proving otherwise 
the terms embodied in the said document 
as they have been reduced into writing. 
We have therefore to consider the impact 
of these provisions on the claims for debts 
due under negotiable instruments un- 
stamped. or inadequantely or insufficiently 
stamped. As in this case we are concerned 
only with promissory note, I will confine 
my remarks to promissory notes. 
‘Promissory notes are of three kinds: 

í. Fromissory notes executed to evi- 
dence antecedent debts. debts 
anterior in point of time to the execution 
of the promissory note: f 

2. Promissory notes executed as a 
result ofan agreement or arrangement be- 
tween the parties as a collateral security 
or conditional payment; and 

3. Promissory notes executed for 
monies lent under it. where the amount 
lent and the promissory note form part 
and parcel of the same transaction. 

96. In the first category of cases, 
where there is an antecedent debt either 
on accounts settled. goods supplied. monies 
lent or for any other claim where the 
cause of action is complete in itself, 
there is no dispute that de hors the 
promissory note. the party can fall back 
on the original consideration, In the se- 
cond of the categories, where a promis- 
sory note is executed either after the in- 
curring of the debt or even simultaneously 
with the lending on a specific understand- 
ing or agreement that the promissory note 
is only to serve as a collateral security 
or as a conditicnal payment, it is well 
settled that if the promissory note cannot 
be proved by reason of the provisions of 
Section 35 of the Stamp Act and Section 
91 of the Evidence Act. the claimant can 
fall back on the original debt and the 
passing of the consideration thereunder. 
In both the cases, however. the fact of 
the execution of the promissory note and 
the terms contained therein cannet be 
relied on for any purpose, as the promis- 
sory note is defective as it is inadequately 
stamped and is inadmissible in evidence. 
The term ‘any purpose’ excludes even a 
collateral purpose and evidence aliunde 
has to be let in regarding the prior debt 
and the understanding or agreement re- 
lating to the promissory note being only 
a collateral security or a conditicnal pay- 
ment. 


97, What we are concerned with 
fis the third category of promissory notes. 
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where the lending is under q promissory 
note, where the lending and the note 
form partand parcel of thesame transac- 
tion and the entire contract is contained 
wholly in the promissory note. In such a 
case apart from the promissory note and 
the terms contained therein, there is no 
other trafisaction to evidence the debt and 
if that transaction cannot be proved by 
reason of the provisions of Section 35 of 
the Stamp Act and Sec. 91 of the Evidence 
Act. the cause of action disappears, be- 
cause they are so inextricably intertwined 
as the substance and its shadow. If the sha- 
dow is to be eliminated, the substance has to 
disappear. There is no factum of loan to 
be proved independent of the one that 
arises under the promissory note, There 
isno promise implied or express indepen- 
dent of the promissory note and no debt in- 
curred dissociated from the one under the 
premissory note, No doubt, in every loan. 
there is an implied promise to pay, If the 
loan fails for want of proof. the implied 
promise goes with it. The benefit had 
and received under Section 70 of the 
Contract Act. even if it should include a 
benefit by way of payment of money 
also should be proved that when the 
proof suffers from the infirmity of being 
hit by the provisions of Sec, 35 of the 
Stamp Act and Section 91 of the Evidence 
Act. there can be no claim based on it. 
Recognising such claims. on the ground 
of implied promise or on the ground of 
benefit had and received under Sec. 70 
of the Contract Act, amount to ignoring 
nullifying the effect of the statutory pro- 
visions of Section 35 of the Stamp Act 
and Section 91 of the Evidence Act and 
amount to an attempt at salving equity 
by sacrificing law. The impact of the 
above provisions of the third category of 
unstamped or inadequately stamped pro- 
missory note is to convert the promissory 
note Into a scrap of waste paper and the 
lending under it a bad debt. 


98. The reference to the instru- 
ment embodying or not embodying all 
the terms of the contract in the judgment 
of Leach. C, J, in ILR (1938) Mad 933 
= (AIR 1938 Mad 785) (FB) had led to 
the contention that in case the instrument 
does not contain all the terms of the con- 
tract, the promisee will be entitled tn 
sue on the original consideration. A scru- 
tiny of the Judgment shows that the 
above observations were made only in 
Telation to the category of instruments 
hat were executed as collateral securities 
or as conditional payments. This is made 
pcan oe ay me following para- 
raph contained in the judgment 
Full Bench at page 945: Cer 


“In my opinion the law may be 
stated shortly this way. If the promissory 
note embodies all the terms of the con- 
tract and the instrument is improperly 
stamped no suit on the debt will lie, Sec- 
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tion 91 of the Evidence Act and Section 35 
of the Stamp Act bar the way. But if it 
does not embody all the terms of the con- 
tract the true nature of the transaction can 
be provedand wherean instrument has 
been given as collateral security or by way 
of conditional security or by way of con- 
ditional payment a suit on the debt will 
lie. The fact that the execution of the 
promissory note js contemporaneous with 
the borrowing cannot exclude the possibi- 
lity of the instrument having been given 
as collatera] security or by way of condi- 
tional payment. Whether a suit lies on 
the debt apart from the instrument there- 
fore depends on the circumstances under 
which the instrument was executed.” 


99. The Court has necessarily to 
look into the instrument first to find out 
whether it constitutes a promissory note 
as per the provisions of Section 4 of the 
Negotiable Instruments Act and then find 
out whether it is properly stamped. to 
see whether the provisions of Section 35 
of the Stamp Act are attracted. If the 
latter provisions are attracted. the other 
occasion for the court to look into it is 
when oral evidence is sought to be let 
in to find out whether the instrument 
contains any of the terms with regard to 
which such oral evidence is adduced. to 
exclude it if it offends the provisions of 
Section 91 of the Evidence Act. These are 
the two occasions when the court has to 
took into the instrument and they are 
purely procedural. 


100. If the promissory note is in- 
admissible under Section 35 of the Stamp 
Act and the terms ‘cannot be proved by 
other evidence as per the provisions of 
Section 91 of Evidence Act, in the first of 
the categories detailed above. where the 
promissory note is executed to evidence 
an antecedent debt, the promissory note 
need not be looked into at all, as indepen- 
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dent evidence with regard to an antece- 


dent debt can be let in. 


101. With regard to the third of 
the categories, where it is executed for 
monies lent under it. no further evidence 
can be let in. if it is hit by the above 
provisions as all the essential terms, that 
go to make out a promissory note under 
Section 4 of the Negotiable Instruments 
Act should be thereto constitute a pro- 
missory note. and any other evidence with 
regard to aterm, i.e.. for instance like 
interest, though left out, can be of no 
consequence, as the promissory note itself 
or the debt under it cannot be otherwise 
proved. Where the promissory note con- 
tains all the essential terms, the names of 
the promisor, the promisee, the uncondi- 
tional undertaking to pay the considera- 
tion etc: and if the pronote is hit by Sec- 
tion 91 of the Evidence Act even if it did 
not contain all the terms. the passing 
of the consideration under the note can- 
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not be proved otherwise and no claim can 
be based on it. Therefore there is no force 
in the contention that if all the terms are 
not contained in the document the party 
can sue on the original consideration. 


102. It is only in cases where there is 
anagreemenithat the promissory note is 
executed by way of collateral security or as 
a conditional payment, the question arises 
whether the terms which spell out that 
agreement if contained in the document 
that is defective. can be looked into. 
It is premissible to the party to prove 


. other circumstances by leading evidence 


to show that the promissory note was 
executed as a collateral security or as a 
conditional payment but if those terms are 
contained in the document itself. they will 
also be hit by the provisions of Sec, 91 of 
the Evidence Act. However. if the docu- 
ment that purports to be a promissory note 
becomes inadmissible as a promissory note 
the terms contained in it relating to its 
being executed as a collateral security or 
as a conditional payment, being in the 
nature of an agreement, will be saved by 
the proviso to Section 35 of the Stamp 
Act and by paying penalty it can be ad- 
mitted in evidence as an agreement con- 
taining the terms. This proof will how- 
ever be needed not for suing on the pro- 
missory note as it will be umenforceable 
but only to establish the agreement and 


enable the party to sue on the original 
consideration. 
103. With the above observations, 


I agree with the Judgment of my learn- 
ed brother Obul Reddi. J, that the ijudg- 
ment of the Full Bench in I. L. R. (1938) 
Mad 933 = (AIR 1938 Mad 785) (FB); 
lays down the correct law and that no 
claim can also be based under Section 70 
of the Contract Actif the instrument on 
which a ciaim is based is hit by the pro- 
visions of Section 35 of the Stamp Act and 
Section 91 of the Evidence Act, 

VENKATARAMA SASTRY, J.:— 164. 
I agree with the judgment just deliver- 
ed by my learned brother Obul Reddi J. 
on behalf of the Bench. But having re- 
gard to the importance of the question 
and the divergent views expressed by 
the several High Courts, in India I pro- 
pose to add my own reasons, 


105. Following is the 
referred to this Full Bench: 
_ “Whether a plaintiff can lay ac- 
tion for recovery of the amount advanc- 
ed by him basing on the original cause 
of action when the Negotiable Instrument 
evidencing the transaction is inadmissible 


apenas under Sec, 35 of the Stamp 
c a? 


106. A negotiable instrument. ac- 
cording to Section 13 of the Negotiable 
Instruments Act 1881. means a promis- 
sory note, bill of exchange or cheque pay- 
able either to order or bearer, An instru- 


question 
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ment, according to Section 2 (14) of the 
Indian Stamp Act, includes every docu- 
ment by which any right or liability is or 
purports to be created, transferred. limit- 
ed, extended extinguished or recorded. It 
isaninclusive definition. There is no doubt 
that a Negotiable Instrument is an instru- 
ment coming within the ambit of this 
definition. An instrument of the nature of 
a Negotiable Instrument is liable for stamp 
duty according to Article 13 (bill of ex- 
change) and Article 49. (Promissory note). 
Section 35 of the Stamp Act deals with 
Instruments not duly stamped and provides 
as follows: 


“No instrument chargeable with duty 
shall be admitted in evidence for any 
purpose by any person having by Jaw or 
consent of parties authority to receve evi- 
dence, or shall be acted upon. registered 
or authenticated by any such person or 
by any public officer, unless such instru- 
ment is duly stamped. 

Provided that: 

(a) any such instrument not being an 
instrument chargeable with a duty not 
exceeding ten naye paise only. or a 
bill of exchange or promissory note shall 
subject to ali just exceptions. be admit- 
ted in evidence on payment of the duty 
with which the same is chargeable. or, in 
the case of an instrument insufficiently 
stamped. of the amount required to make 
up such duty. together with a penalty of 
five rupees. or. when ten times the 
amount of the proper duty or deficient 
portion thereof exceeds five rupees. of a 
sum equal to ten times such duty or por- 
tion.” 

As seen from the proviso, there is no 
scope for paying a penalty in the case of 
a bill of exchange or a promissory note 
so as to make it admissible in evidence 
under Section 42 (2) of the Act. The pro- 
hibition enacted by Section 35 makes 
such an instrument not duly stamped in- 
admissible in evidence for any purpose. 
The Privy Council in its decision in AIR 
1946 PC .51 says that the words ‘for any 
purpose’ should be .given their natural 
meaning and effect and would include a 
collateral purpose. Hence such an instru- 
ment would be inadmissible in evidence 
whether it is intended to use it as the 
basis of a claim or for a collateral pur- 
pose. There is a difference between a docu- 
ment which is not 
document which is not registered. The pro- 
viso to Section 49 of the Registration Act 
makes an unregistered document receiva- 
ble in evidence’ of a contract in a suit for 
specific performance or evidence of part 
performance of a contract for the pur- 
poses of Section 53-A of the Transfer of 
Property Act or as evidence of any collate- 
ral transaction not required to be effected 
by a registered instrument. But the in- 
hibition imposed under Section 35 is abso- 
lute and complete and makes it inadmis- 
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sible in evidence for any purpose. Some 
decisions have gone to the length of say- 
ing that an instrument, which is not duly 
stamped is a worthless one and nothing 
more than a waste paper, The principle 
underlying this prohibition appears to be 
that promissory notes and bills of ex- 
change are commercial instruments, which 
are put into circulation in large numbers 
in the commercial world and as the claims 
on them would be mostly settled out of 
court, severe penalties should attach to 
non-stamping them, or understamping 
them. in order that there may be whole- 
some check on any tendency to defraud 
the public Revenue. 


107. Failure to stamp a Negotiable 
Instrument preperly does not affect the 
validity of the transaction embodied there- 
in. but renders the document inadmissible 
in evidence (Vide Purna Chandra v. Kali- 
pada Roy, AIR 1942 Cal 386). It is unfit 
to be acted upon by person having autho- 
rity to receive evidence or by any pub- 
lic offices, When a promissory note is not 
admissible in evidence on account of Sec- 
tion 35 of the Stamp Act. the question ari- 
ses as to how the amount due under 
such g promissory note can be recovered in 
a court of law. 

108. The terms of contract of loan, 
which are embodied in the promissory 
note. can be proved only by the produc- 
tion of the promissory note itself, accord- 
ing to Section 91 of the Evidence Act, 
which enacts the best evidence rule, If 
the unstamped or improperly stamped pro- 
missory note becomes inadmissible in 
evidence ‘for any purpose’ on account of 
the prohibition contained in Section 35 of 
the Stamp Act, then is there any method 
by which such terms of the contract 
could be proved? Thatis the question 
which we have to answer here, 

109. Section 91 excludes also secon- 
dary evidence of the contents of the 
original document if it is unstamped or 
insufficiently stamped (Vide Muthuswami 
Mudali v. Veeri Chetti. (1907) ILR 30 
Mad 382 and Ankur Chunder Roy 
Chowdhry v. Madhub Chunder Ghouse, 
(1874) 21 Suth WR 1). 


110. “The rule with regard to 
writings,’ says Sir Richard Couch C.J. 
in (1873) 11 Beng. LR 405 is that oral 
proof cannot be substituted for the written 
evidence of any contract which the parties 
have put into writing. And the reason is 
that the writing “is tacitly considered 
by the parties. themselves as the 
only repository and the appropriate 
evidence, of their agreement.” Follow- 
ing this decision the Privy Coun- 
cil upheld, in ILR 50 Cal 338 = AIR 
1923 PC 50 the objection that oral evi- 
dence was not admissible as the 
memorandum therein constituted the con- 
tract between the parties and that Sec- 
tion 91 was a bar. The aforesaid two 
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eases have again been approved and 
followed by their Lordships of the 
Supreme Court in AIR 1971 SC 1613 at 
p. 1620, It is also well established that 
when there is a specific provision in the 
Evidente Act like Sec. 91, resort can- 
not be had to equitable principles for 
the admission of any evidence wrich is 
otherwise inadmissible. Thus where a 
promissory note is not admissible in evi- 
dence. the creditor cannot prove its terms 
even by other oral evidence, if’ there is 
no independent contract of loan except 
what is embodied in the promissory note. 


ili. This leads us to the question 
as to the admissibility of other evidence 
relating to the debt or original considera- 
tion, apart from and de hors the pro- 
missory note. In the case of a promissory 
note executed in discharge of an 
antecedent debt arising out of goods sold, 
or mutual dealings in account. or on ac- 
count, of liability incurred prior to and 
not contemporaneous with the lending 
of money, which is evidenced by the 
promissory note, there arises no difficulty 
because there exists in all those cases a 
debt or liability de hors the promissory 
note. The evidence in proof of such a 
debt or liability is not shut out by Sec- 
tion 91 of the Evidence Act, since the 
plaintiff in such a case is not proving the 
terms of the contract as evidenced by 
the writing in the promissory note, 


112. But difficulty has, always 
arisen, giving rise to a lot of divergence 
cf judicial opinion in our country, in the 
case of proof of loans contemporaneous 
with the execution of the promissory note. 
The stricter view was that the promis- 
sory note represents all the terms of the 
contract and when the said note becomes 
inadmissible in evidence the suit should 
fail altogether. The liberal view was bas- 
ed upon the principles that a promis- 
sory note is only a conditional payment 
or conditional discharge of the debt. and 
when the promissory note becomes inad- 


missible the suspension of the remedy . 


on the note is removed and therefore the 
debt as such can be proved, Some cases 
of this line of reasoning have also put 
it on the ground of an implied promise 
in every debt represented by a promis- 
sory note. which could be sued upon 
irrespective of the inadmissibility of the 
promissory note, Some other cases which 


toe this line of reasoning also base their’ 


judgments on the theory of ‘Money had 
and received’ or by invoking to their aid 
the provisions of Sectidn 70 of the Indian 
Contract Act, The third view which takes 
a via media view is that if the promis- 
sory note does not embody all the terms 
of the contract though no suit on the 
debt would lie, yet evidence can be let 
in to prove the true nature of the transac- 
tion, and if the promissory note has been 
given as a collateral security or by way 
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of conditional payment. a suit is held to 
lie on the debt. These cases recognise the 
principle that the fact that the loan and 
the note are contemporaneous is not con- 
clusive of the non-existence of an obliga- 
tion apart from the note itself and permit 
only such evidence as to whether the note 
was given as a conditional payment or a 
collateral security. both of which postu- 
late a debt. for the conditional discharge 
of which or for securing which. the pro- 
missory note is taken. This view does not 
recognise the applicability of theories 
based upon implied promise, or money 
had and received ‘ or Section 70 of the 
Contract Act to such cases. 

113. Nearly a century ago. Sri 
Richard Couch C. J. and Glover J. have 
negatived a claim based on unstamped 
promissory note on the ground that it was 
inadmissible in evidence and observed: 
_ “This instrument clearly comes with- 
in these words, (of the Stamp Act) and 
the plaintiff cannot make use of that part 
of it which states the deposit of the 
money, and say from the deposit there 
arose a contract on the part of the de- 
fendant to repay it. because here the 
Parties have made an express contract 
which has been put in writing. The plain- 
tiff cannot resort to any implied contract; 
if he recovers at all, it must be on the 
tua and he must 
prove that if it is denied. And he must 
do it by the production of the writing, 
which not being stamped, cannot be used 
a enone pal the suit must fail.” 

e words in brackets are mine). ide 
(1874) 21 Suth WR 1). EN 

114. The earliest of the decisions 
which stems all the development of the 
case law on the subject now under discus- 
Sion is that of Sir Richard Garth C. J. and 
Mcdonnel J. in (1881) ILR 7 Cal 256, 
wherein two propositions have been laid 
down as follows'— 
.. _. (1) When a cause of action for money 
is once complete in itself. whether for 
goods sold or for money lent, or for any 
other claim, and the debtor, then gives 
a bill or note to the creditor for 
payment of the money at future 
time, the creditor, if the bill or note is 
not paid at maturity. may always, as a 
rule, sue for the original consideration, 
provided that he has not endorsed or lost 
or parted with the bill or note. under 
Such circumstances as to make the debtor 
liable upon it to some third person, In 
Such cases the bill or note is said to be 


taken by the creditor on account of 
the debt and if it is not paid at 


maturity, the creditor may disregard th 
ill or note and sue for the origi 1 E 
aeration, or the original consi- 
_ (2) But when the original cause of 
action is the bill or note itself. and does 
not exist independently of it, as for ins- 
tance when. in consideration of A deposit- 
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ing money with B, B contracts by a pro- 
missory note to repay it with interest at 
six month’s date. here there is no cause of 
action for money lent, or otherwise than 
upon the note itself. because the deposit 
is made upon the terms contained in the 
note and no other. In such a case. the 
note is the only contract between the par- 
ties. and if for want of a proper stamp or 
some other reason the note is not admis- 
sible in evidence. the creditor must lose 
his money.” 

115. I shall now deal with the 
development of case law in the various 
high Courts on this topic and indicate the 


divergence of opinion and the scope for 
reconciliation. if any. 
116. Taking the decisions of the 


Madras High Court first, the earliest de- 
cision, where the second proposition in 
(1881) ILR 7 Cal 256 was applied was by 
Sri Arthur Collins C. J. & Parker J. is 
(1887) ILR 10 Mad 94, where money was 
lent in the morning and the promissory 
note was taken in the evening and it was 
held that the contract was contemporane- 
ous with the note and that Section 91 of 
the Evidence Act was a bar to an attempt 
to prove the original consideration. This 
decision was followed by Benson & Sun- 
darayyar JJ. in Mallayya v. Ramayya 
(1911) 21 Mad LJ 462. by Sadasivayyar 
and Spencer JJ. in Muthu Sastrigal 
v. Viswanatha Pandara Sannadhi. ILR 
38 Mad 660 = (AIR 1914 Mad 657 (2)) by 
Madhavan Nair J.in Somaraju v. Venkata 
Subbarayudu, AIR 1925 Mad 351. by 
Pillay and Anantakrishnayyar JJ. Gura 
Sahu v. Krishnamma AIR 1932 Mad 687, 
by Anantakrishnayyer J. in Alimane 
Sahiba v. Subbarayudu, AIR 1932 Mad 
693 by Pandalai J. in Chandra Sekahran 
v. Srinivasa. AIR 1933 Mad 71. by 
Varadachari and Burn JJ. and in Chocka 
Lingam Chettiar v. Palaniappa Chettiar 
ILR 58 Mad 261 = (AIR 1935 Mad 23) 
The (FB) in Ramaswami Pillai v. Murd- 
gaiah Padayachi ILR 59 Mad 268 = 
(AIR 1936 Mad 179) reviewed all these 
cases as well as those in which 
a contrary view was expressed and after 
referring to the divergence of views in 
other High Courts Beasely C. J, observes 
as follows:— 

“So far as the Madras High Court is 
concerned the preponderance of opinion 
seems to be to support the respondent’s 
argument, But all the courts take the 
view that with regard to antecedent debts, 
the position is that the original debt can 
be sued upon irrespective of the subse- 
quent document or promissory note and 
the better opinion with regard to contem- 
poraneous loans and promissory notes is 
that, where the promissory note is 
the consideration for the loan. the debt 
cannot be proved aliunde, That view. in 
my opinion. is clearly the correct view, 
in view of Section 91 Evidence Act.” 
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“My view, therefore. is that in all 
cases courts must be guided by what ap- 
pears On the face of the promissory note. 
If it is expressed in such a way as to 
leave what was intended by the ‘parties 
in any way in doubt. then the facts must 
settle the question. If it is clear on the 
face of the promissory note that it is the 
contract. then no further evidence can be 
permitted.” 


117. Even after this pronouncement 
the authority of the decision in (1887) ILR 
10 Mad 94 was again challenged and a 
Full Bench of five Judges was constituted 
in 1938 and its decision is in AIR 1938 
Mad 785 (FB). This Full Bench upheld 
the correctness of the decision in (1887) 
ILR 10 Mad 94 and overruled the two de- 
cisions in Gopala Padayachi v. Rajagopala 
Naidu. AIR 1926 Mad 1148 and Chinnayya 
v. Srinivasa. AIR 1935 Mad 206. which 
struck a different note. Sir Lionei Leach 
C. J. expressed the opinion of the Full 
Bench in the following words: 

“In my opinion the law may be short- 
ly stated in this way. If the promissory 
note embodies all the terms of the con- 
tract and the instrument is improperly 
stamped. no suit on the debt will lie, Sec- 
tion 91. Evidence Act. and Section 35, 
Stamp Act. bar the way. But if it does 
not embody all the terms of the contract, 
the true nature of the transaction can be 
proved and where an instrument has 
been given as collateral security or by 
way of conditional payment, a suit on the 
debt will lie. The fact that the execu- 
tion of the ‘promissory note is contem- 
Poraneous with the borrowing cannot ex- 
clude the Possibility of the instrument 
having been given as collateral security 
or by way of conditional payment, Whe- 
ther a suit lies on the debt apart from 
the instrument therefore, depends on the 
circumstances under which the instru- 
ment was executed.” 

(Underlining is mine). 

118. The learned Chief Justice ap- 

proved five out ofsix propositions laid 
down by Page C. J. in the Full Bench deci- 
Sion ...... in ILR 12 Rang 500 = (AIR 1934 
Rang 389) but disagreed with the 3rd pro- 
position which ran as follows: 
. “(3) The giving ofa negotiable secu- 
rity by a debtor to his creditor operates 
prima facie “as a conditional payment 
only, and not as a satisfaction of the debt, 
unless the parties so regard it.” 

119. After further consideration 
Leach C. J. observed in regard to this pro~ 
position that it must depend upon the 
facts of the particular case and that there 
is no presumption that the instrument has 
been given as conditional payment, Va- 
radachariar. J. in his concurring judgment 
has discussed elaborately the case law, 
English and Indian. bearing upon the 
subject and rejected the pleas of condi- 
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tional discharge, implied promise. money 
had and received, and Section 70 of the 
Contract Act. 


120. The Full Bench decision can 
be taken to have settled the law finally so 
far as the Madras High Court was con- 
cerned and has been uniformly followed 
eversince. The plaintiff therefore ina suit 
upon a promissory note which is impro- 
perly stamped is at liberty to prove the 
true nature of the transaction. If he is 
able to establish that the instrument was 
given as a collateral] security or as a con- 
ditional payment. the suit on the debt can 
be proved, without any bar under Sec- 
tion 91. Evidence Act, < 


121. The cases in Calcutta High 
Court reveal an approval as well as dis- 
approval of the view expressed in (1881) 
ILR 7 Cal 256 over the years. but, each 
case taking a different view can be ex- 
plained on some ground or other. In 
(1896) ILR 23 Cal 851 Petheram C. J.. and 
Rampuri J. invoke the principle of an 
‘implied promise’ in every case where 
money is lent and in view also of the ad- 
mission of one loan by the defendant in 
that case the suit was held to be main- 
tainable as an action for breach of an im- 
plied promise or contract independent of 
the promissory note. The case in (1881) 
ILR 7 Cal 256 was distinguished on the 
ground that deposit was not meant to be 
a loan. The case in (1913) 17 Cal LJ 399 
permitted a suit if the debt did not merge 
in the promissory note. Though a simi- 
lar view was held in Sudhir Chandra Das 
v. Govinda Chandra Roy, ILR 45 Cal 
538 = (AIR 1918 Cal 688) it related to a 
Hundi, wherein the borrowing is com- 
plete before a direction is given by a 
hundi to a third party to pay. The suit 
was on an account between a principal 
and agent, in Ramendra Mohan v. Keshab 
Chandra, AIR 1934 Cal 554, where an am- 
endment of plaint was allovcd tosueon 
the basis of debt, as per the Ist proposi- 
tion in (1881) ILR 7 Cal 256. The deci- 
sions of Mukerjee, J., in Shekh Abdul Rab- 
bani v. Shyam Lal Tapa, (1930) 34 Cal 
WN 554 and of R, C. Mitter J. in Tara- 
chand Protap Mal v. Tanijuddin Sheikh, 
39 Cal 1241 = (AIR 1935 Cal 658); Indra 
Chandra Bag v., Hiralal Rong. 40 Cal WN 
696 = (AIR 1936 Cal 127) and Mohatabud- 
din Mia v. Mahmmad Najir Jodda (1936) 
40 Cal WN 473 were based upon an implied 
promise in the case of money lent. D, N. 
Mitter, J.. held the suit to lie as there was 
also a claim on the debt in the plaint in 
Bhushan Chandra v. Kanai Lal. 41 Cal 
WN 537 = (AIR 1937 Cal 241) Nasim Ali 
and Biswas, JJ. also relied upon an im- 
plied promise in Iswar Sridhar Jick v. 
Jahorlal, 49 Cal WN 37 = (AIR 1945 Cal 
268) but it can be seen from the facts that 
there was no stamp infirmity and so. the 
question of Section 91. Evidence Act did 
Not arise. The decision of Derbyshire 
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C.J.and Mukherjee, J. in The E. B. Com- 
mercial Bank Ltd, v. Surendra Narayana 
Saha. (1935) 39 Cal WN 1235 related to a 
promissory note and a voucher and an 
amendment was allowed. 

122. The Allahabad High Court 
opined, while overruling the decision in 
Ram Sarup v. Jasodha Kunawar, (1912) 
ILR 34 All 158 and Chhotu v, Jawahar 
(1906) ILR 28 Al] 293 and approving the 
view of Aikram. J. in (1904) ILR 26 Ail 
178. that a plaintiff cannot set up a case 
independent of the note in view of Sec- 
tion 91 and cannot prove orally the terms 
of the contract. in ILR 53 All 114 = (AIR 
1931 All 183 (FB). But this view was not 
accepted in the Full Bench in AIR 1943 
All 220 wherein it was held that 
other evidence to prove the terms of the 
contract independently of the pronote is 
admissible, that a pronote cannot be said 
to contain all the terms of the contract of 
loan and therefore the contract of loan 
could be proved independently of the 
note. In one respect it differed from the 
Full Bench of Madras High Court. It 
holds that there is a presumption that a 
pronote is given only as a conditional 
payment while the Madras view is op- 
posed to it. A Full Bench of Allahabad 
High Court in Major Mistriv. Binda Debi. 
AIR 1946 All 126 (FB) also holds a similar 
view. But in Ramnath v, Bhagwati Pra- 
sad. AIR 1946 All 150 a Bench held that 
where a pronote contained al] the terms 
the plaintiff cannot fall back on the in- 
dependent cause of action to recover the 
loan because there is no cause of action 
indpendent of and apart from the pro- 
missory note. They explained the Full 
Bench in Sheonath Prasad v, Sarico 
Nonia, AIR 1943 All 220 in Kanhai Lal 
v. Brij Nanda, AIR 1952 All 509 it was 
held by Raghubir Dayal, J. (as he then 
was) in the case of a promissory not ex- 
ecuted in the following manner ‘— 

“I have at this time borrowed Rupees 

300/- half of which Rs. 150/- in cash ac- 
cording to my needs from you. I shall 
pay this amount of yours with interest at 
eight annas per cent. per mensem on de- 
mand and have therefore written these 
few sentences by way of a stamped pro- 
missory note so that they may be of use 
in time of need.” 
That it included all the substantial terms 
of the contract of loan and therefore no 
oral evidence to prove the loan transac- 
tion was admissible. His Lordship re- 
ferred to the Fuil Bench decision in AIR 
1943 All220 (FB) and yet the refusal of 
the trial Court to prove the loan tran- 
saction was upheld. If according to the 
Full Bench the contract of loan could be 
proved, this decision strikes a different 
note. 

123. But in AIR 1953 All 535 it 
was held that the promissory note was 
held to be a collateral] security and a suit 
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on the basis of original loan was held 
maintainable and Section 91 was no bar. 

124. Though Section 91 was held 
to be a bar for proof about original con- 
sideration in Nankhu Singh v, Girja Bux 
Singh, AIR 1929 Oudh 399 it was held 
by the Full Bench in AIR 1932 Oudh 235 
(FB) that the factum of loan is not a 
term of the contract and as such can be 
proved by evidence aliunde, This theory 
of the factum as not a term is not ac- 
cepted by the Allahabad Full Bench. and 
with respect the latter view is the cor- 
rect one, 


125. In Chint Ram v, Shib Devi, 
AIR 1922 Lah 207 the Madras view was 
applied and it was held in the- case of a 
hundi tne plaintiff had no eause of action 
independent of the hundi and as the hundi 
was inadmissible for want of a proper 
stamp Section 91 was a bar to letting in 
secondary evidence. A similar view was 
held in AIR 1927 Lah 89 and in AIR 1934 
Lah 606. In AIR 1954 Punj 301. after a 
review of some of the cases the same view 
was reiterated. 


126. In (1900) ILR 24 Bom 360 the 
Bombay High Court followed the decision 
In (1930) 34 Cal WN 554 and held that 
there was an implied contract in every 
loan which can be proved. In Ranchhod 
v. Ravji Bhai, AIR 1926 Bom 357 this 
decision was followed. But in AIR 1927 
Bom 437the learned Judge while follow- 
ing the decision in (1909) ILR 24 Bom 360, 
laid down three pronositions. In Soma 
Bhai v. Kalyan Bhai. AIR 1938 Bom 286 
also Rangnekar, J. followed the principle 
laid down in (1900) ILR 24 Bom 360. 


127. In Mohan v. Ramii. AIR 
1931 Nag 113 and Lal Bahadur v, Gulam 
Yasin, AIR 1933 Nag 57 (2) the Nagpur 
J. C’s Court held that a suit would be on 
the debt. In Ananda Namdeo v. Pundalik 
Tukaram, AIR 1936 Nag 225. It was 
held by Stone C, J. and Niyogi, J. at page 
227 as follows :— 


‘In every case it becomes a question 
of fact whether the promissory note was 
intended to constitute the contract or 
serve some collateral purpose. In the 
former case Section 91. Evidence Act 
would preclude proof of the contract 
otherwise than by the document itself. 
H it is inadmissible for any reason. the 
contract cannot be proved by any ex- 
franeous oral evidence. Nor can the 
money be recovered for the use of the 
lender a person pays money to another on 
a contract which he is unable to enforce 
by reason of any law governing it. he 
cannot recover it. (See Thomas v. Brown, 
1876-1 QBD 714). In the latter case the 
promissory note is independent of and 
distinct from the oral agreement and the 
inadmissibility of the document wili not 
affect the oral contract which may be 
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128, This view was followed in 
Lalchand v. Pyare Dasarath. AIR 1971 
Madh Pra 245. where it was held: 

“It was next contended that the trial 
Court also erred in holding that the plain- 
tiff could not be allowed to prove the loan 
except by producing the pronote. We have 
briefly stated the case set up in the plaint. 
The contract of loan was not contem- 
poraneous with the pronote. The contract 
pleaded contained terms relating to the 
pledge of diamond and payment of inte- 
rest. These terms do not find place in 
the pronote, which according to the plaint 
was executed by the defendants not at 


the instance ef the plaintiff but at the 
instance of other persons after the de- 
fendants had already committed the 
breach of the original contract by re- 
fusing to deliver the diamond to the 
plaintiff. On the case pleaded in the 


plaint. it cannot be held that the pronote 
was intended to constitute the contract or 
that the original contract of loan merg- 
ed in or was extinguished by the promis- 
sory note. In these circumstances, the 
original contract of loan could be proved 
apart from the promissory note and the 
Court below clearly erred in not permit- 
ting the plaintiff to prove the original 
contract (See AIR 1936 Nag 225.) 

129. In Gour Chandra v, Garib 
Kar, -AIR 1957 Orissa 212 the Orissa 
High Court held that a promissory note 
is a conditional payment but if there is 
an agreement that the loan would not 
be sued upon then no suit lies. 

130. In Ram Narain Sahu v. La- 
chmi Prasad Sahu. AIR 1921 Pat 317 a 
Bench of Patna High Court held in a case 
ofa hundi., that the cause of action was 
complete following the first proposition in 
(1881) ILR 7 Cal 256. and held the suit 
to lie. In Brahmadeo Rai v, Ram Kishun 
Mahton. AIR 1921 Pat 318 also Section 91 
was held to be no bar even in the case of 
a promissory note. But in Choto Lal v. 
Gumani, AIR 1926 Pat 432 a suit was 
held not to lie. The learned Judge fol- 
lowed the decision in Chinnappa Pillai v. 
M. R. Muthuraman Chettiar. (1911) 
9 Mad L. T. 281. In Dhaneswar v. 
Ramrup. AIR 1928 Pat 426 the conflict 
between these two views was noticed by 
a Bench which ultimately preferred to 
follow the principle of an implied pro- 
mise in every promissory note as laid 
Gown in (1896) ILR 23 Cal 851. In Abdul 
Md. Khan v. Mahananda. AIR 1931 Pat 
293. this view was held to be correct by 
another Bench of the same Court. In 
Domoo Khan v. Agha Arshad. AIR 1933 
Pat 575 (FB) the Full Bench did not up- 
set the view in these two later decisions, 
but the Full Bench decided the case on 
the basis of the first proposition laid down 
in (1881) ILR 7 Cal 256 Manohar Lal, J., 
held in Anuplal Mahto v. Mahesh Jha, 
ATR 1027 Pat ASA that evidanre an nricin 
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na] consideration was admissible. In 
Kesho Das v, Hari Kishundas. AIR 1938 


Pat 205 another Bench held that the con-. 


sistent view in that High Court to be to 
allow evidence on original consideration 
or an implied contract to repay. In AIR 
1950 Pat 493 Ramaswami & S. Prasad JJ. 
preferred to lay down the law that a pro- 
missory note may be given as conditional 
payment of collateral security in which 
case a suit on the debt would lie and that 
the question depends on each case on the 
intention of the parties. This accords more 
with the Madras view. 

131. In Raghavan v. Varaithu, (1962) 
2 Ker LR 1, it was held thatif the suit 
was filed on the basis of a promissory 
mote, no decree can be passed on the 
debt. 

132. In Gangaram v. Keshava 
Deo. AIR 1960 Rai 10 Bapna Ag. C. J. 
& Ranawat J. accepted the principle of an 
implied contract in every loan aftér entire 
case law was reviewed. 

133. In Champalal v. 
AIR 1961 Raj. 
held that where a promissory note is not 
proved to have been given in absolute dis- 
charge of a debt it can be treated as a con- 
ditional payment of the debt and a suit on 
the debt would lie. 

_ 134. In Dhondi Emki v, Hazari 
Vittal, AIR 1952 Hyd 137. Saidatali Khan 
J. followed the decisions in Sadasukh Jan- 
kidas v, Sir Kishen Pershad, AIR 1918 
PC 146; Sarafalli v. Maha Sukhbhai 
AIR 1933 Bom 476 and Hazi Syed Shah 
v. Bachi Rajappa. 35 Deccan L. R. 368 and 
held that if there isadistinctand separate 
transaction and the promissory note was 
given as a collateral security. then such 
separate transaction can be proved. and to 
that effect an amendment also can be 
allowed. whether the transaction is antece— 
dent or contemporaneous with the promis- 
sory note, and section 91 is no bar. Ina 
decision rendered on 22-8-1956 in Brij Raj 
v. Raia Ram, AIR 1957 Hyd 35 Srinivasa- 
chari J. held that in a loan contem- 
poraneous promissory note there is a 
presumption of conditional payment. The 
payee is therefore entitled to prove the ex- 
istence of an obligation to pay the amount 
advanced ag a loan. The fact that the 
promissory note is contemporaneous -with 
the loan does not negative the inference 
that it was executed as a collateral 
Security or conditional payment. Though 
the learned Judge refers for another 
purpose to decisions in S. Krishnier v. 
Meenakshi Iyer, AIR 1933 Mad 781, Ven- 
kanna v. Parasuram AIR 1929 Mad 529 he 
follows AIR 1918 PC 146. and holds that 
a promissory note is only a conditional 
payment. It does not appear that the Full 
Bench decision in AIR 1938 Mad 785 (FB) 
ae brought to the notice of the learned 

udge, 


135. Datta J. in Manik Lal v. Dhir- 
endra Chandra. AIR 1957 Tripura 28 fol- 


Saligram 
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lowed the full bench decisions in AIR 1943 
All 220 (FB) and AIR 1946 All 126 (FB) 
and held that unless there are circumst- 
ances or evidence to show the contrary a 
promissory note is always given as & con~ 
ditional payment and hence a suit on the 
debt woull lie. The Full Bench decision in 
AIR 1938 Mad 785 (FB) was not con- 
sidered in this case also. 

136. In the case before the Fuli 
Bench decision in AIR 1934 Rang 389 = 
ILR 12 Rang 500 (FB) the suit was based 
upon the promissory note or in the altern- 
ative for money lent. Page J. who 
spoke for the Full Bench iaid down six 


propositions which, except for the third 
One. were accepted by the Madras Full 
Bench in AIR 1938 Mad 785 (FB) says 


Page C. J.. at page 391:~ 

“I apprehended that the same principles 
apply as between borrower and lender and 
that when a promissory note or bill of ex- 
change is given for loan prima facie it is 
given and taken as conditional payment and 
notin accord and satisfaction. of the debt. if 
the promissory note or bill of exchange is 
taken as conditional payment. and that 
term is embodied in the document cadit 
questio. but if it is not therein set out the 
document does not contain all the terms of 
the agreement upon which the loan was 
made, and in my opinion Section 91. Evi- 
dence Act. does not apply.” 
Dealing with the decision in (1881) ILR 
7 Cal 256 the learned Judge says at 
page 392: 


“I confess that I do not understand 
whyinthe above cases so much signifi- 
cance should have been ‘held to attach to 
the handing over of the promissory note 
and of the money being part of the same 
transaction; and I am of opinion. with all 
respect, that the fallacy that lies within 
the above proposition of law is that it 
does not appear to have been appreciated 
in those cases thatitisnot the time when 
but the terms upon which. the loan was 
made that matters. and that whether the 
promissory note or bill of exchange was 
given at the time when the money was 
handed over to the borrower or subse- 
quently in either case it is necessary for 
the court to ascertain the terms of the 
agreement upon which the loan was made; 
the question as to what those terms “were 
being a question of fact to be determined 
according to the particular circumstances 
obtaining in each case.” 


Stress is therefore laid on the terms 
of the agreement upon which the loan was 
made. Evidence is admissible regarding 
those terms without any inhibition under 
Section 91 Evidence Act. But for the view 
that there is a presumption that promissory 
note is prima facie . conditional payment, 
this view accords with Madras view. The 
Madras Full Bench also laid down that 
the terms or the true nature of the trans-, 
action may be proved. 
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137. In Na.aindas v. Jassomal, 
AIR 1921 Sind 80 it was held as 


follows:—— 

“The question whether a loan was given 
and taken, can in certain cases. such as 
those of collateral security, be distinguish- 
éd from the question of the terms of the 
lcan and its repayment. Where it can be 
so distinguished even if the document 
embodying the terms is inadmissible. the 


lender may fall back and sue upon the loan* 


itself and prove it by other evidence. A 
implied contract to repay money lent 
always prises from the fact that the money 
is lent.” 


138. 
- 57 Ind Cas 
after a review of the case law. a 
akin to the Madras was laid down: 


139. In Chundulal v. Baboolal 
AIR 1952 Madh Bha 45. Mehta J. held 
that where a cause of action for money 
lent is once complete in itself whether for 
zoods sold or money lent or for any other 
claim and the debtor then gives a pro- 
missory note to the creditor for the pay- 
ment of money ata future time the 
creditor may. if the money isnot paid on 
the maturity of the pronote fal] back on 
the original consideration. This is in 
accordance with the ist proposition laid 
down in (1881) ILR 7 Cal 256. But it is 
to be noted in this connection that the suit 
promissory note in this case was executed 
after settling accounts relating to dealings 


In Lokumal v. Sind.Bank Ltd. 
386 = (AIR 1920 Sind 66) 
view 


in silver. Hence it is a clear case of ar 
antecedent debt. 
140. In R. K. Radhu & Co. v. 


Mathra Das, AIR 1936 Pash 146 Jolly Of- 
ficiating "C. J. speaking for the F. B. held 
that where a contract is wholly contained 
in a pronote, which is inadmissible in 
evidence the person suing on the pronote 
is precluded from proving the debt in- 
dependently of the pronote. Says the 
learned Judge at page 147:— 


“Now where the contract is contained 
wholly in the pronote, it is clear from the 
provisions of Section 91. Evidence Act and 
Ulustration (b) thereto that the plaintiff 
will Þe precluded from proving the debt 
aliunde“ in the present case even in the 
amended plaint the suit is framed on the 
pronote with the mere addition of the fact 
that plaintiff advanced the money and 
obtained a receipt therefor: the plaint 
states that defendant got from plaintif 


Rs. 2.000/- in cash and executed a pronote: 


in plaintiff's favour and also gave a re- 
ceipt for the amount; again in para 3 
plaintiff sums up his claim as follows Rs. 
2.000 due on the pronote. Rs. 341/- as 
interest and Rs. 180/- as rent. This would 
appear to be a clear admission that the con- 
tract was in fact contained in the pronote 
and we find it difficult to regard the pro- 
note aS a mere subsidiary contract in res- 
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not in respect of liability for the principal, 
for the pronote, if admissible would 
ı undoubtedly afford a cause of action for 
both principal and interest. Assuming 
that the money actually changed hands 
before the execution of the pronote, the 
implied contract for repayment would be 
reduced to writing in the form of the pro- 
note which must then be deemed to have 
been regarded by the parties as the repo- 
sitory of their agreement, and therefore 
the only evidence thereof under Section 
91 Evidence Act.” 

For this proposition the decision in AIR 
1927 Bom 437 was followed as laying down 
the correct rule. It therefore accords with 
the Madras view. 

__ 141. In T.S, Srinivasa Gowda v. 
Siddiah, AIR 1971 Mys 144 it was held 
following the earlier decision of the same 
High Court in Shivanna v. Thimmaiah, 
AIR 1964 Mys 56, that a plaintiff cannot 
fall back on the original consideration. 

142, Mohd. Jamal Saheb v. Mun- 


war Begum. AIR 1964 Andh Pra 188 


`- My Lord Gopal Rao Ekbote J. (as he then 


was) held that the plaintiff can succeed on 
a non-contractual basis. viz. for money 
had and received. To that extent the Full 
Bench view was not followed. 

143. In AIR 1966 J. & K, 127 it has 
been held by Fazl Ali and Janki Nath 
Bhat JJ. after a review of the case law 
when the terms of the entire contract bet- 
ween the parties are reduced to the form 
of a promissory note where itis a con- 
temporaneous lending. Sec, 91 is a clear 
bar to any other evidence and the whole 
suit must fail. This differs from the 
Madras view. 

144, From a review of the above 
authorities it is evident that theré are two 
lines of thought expressed by the different 
High Courts. The view laid down by the 
Full Bench of the Madras High Court in 
AIR 1938 Mad 785 (FB) finds acceptance, 
more or less, generally in the decisions 
rendered by the Lahore, Punjab, Patna, 
Kerala, Sind, Peshawar, Jammu Kashmir 
and Mysore High Courts. The contrary 
view taken by the other High Courts viz; 
Calcutta, Allahabad, Oudh. Bombay. 
Hyderabad. Tripura. Rangoon and Madhya 
Bharat. is based either more upon the 
theory of an implied promise in every con- 
temporaneous loanor upon the presump- 
tion that a promissory note is only a con- 
ditional payment in the case of every loan 
transaction. This conflict, it appears to 
me. is irreconcilable at the present mom- 
ent, and itis only an authoritative pro- 
nouncement by their Lordships of the 
Supreme Court that can set at rest or give 
a quietus to this age-long controversy. 


145. As far as this case is con- 
cerned we have to see which view is 
acceptable as one based upon principle and 


in tune with the legal provisions arising in 
thin menitan 





y 
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146. As stated supra the provisions 
of the Evidence Act cannot be departed 
from in our country by courts to evolve an 
equitable principle howsoever laudable it 
may be. (Vide Maung Kyin v. Ma Shwe 
Law. ILR 45 Cal. 320=(AIR 1917 PC 207). 
Hence the bar laid down bv S 91 of the 
Evidence Act has to be given its fullest 
effect, If the loan transaction is merely 
oral no difficulty arises in regard to its 
proof as any amount of oral evidence can 
be adduced without any legal bar. The 
difficulty arises only when such a loan 
transaction is reduced to the form of a 
writing or a document like a promissory 
note. In all such cases Section 91 lays 
down the best evidence rule namely that 
no evidence shall be-given in proof of the 
terms of such contract or of such matter 
except the document itself or secondary 
evidence of its contents in cases in which 
such secondary evidence is admissible 
under the provisions of the Evidence Act. 
Their Lordships of the Supreme Court 
have held in Jupudi v. Pulavarthi, AIR 
1971 SC 1070 at Page 1074 as follows: ~ 


“The first limb of Section 35 clearly 
shuts out from evidence any instrument 
chargeable with duty unless it is duly 
stamped. The second limb of it which 
relates to acting upon the instrument will 
obviously shut out any secondary evidence 
of such instrument for allowing such evi- 
dence to be let in when the original ad- 
mittedly chargeable with duty was not 
stamped or insufficiently stamped. would 
be tantamount to the document being acted 
upon by the person having by law or 
authority to receive evidence. Proviso (a) 
is only applicable when the original in- 
strument is actually before the Court of 
law and the deficiency in stamp with 
penalty is paid by the party seeking to 
rely upon the document. Clearly second- 
ary evidence either by way of oral evidence 
of the contents of the unstamped document 
or the copy of it covered by section 63 of 
the Indian Evidence Act would not fulfil 
the requirements of the proviso which en- 
joins upon the authority to receive nothing 
in evidence except the instrument itself. 
Section 35is not concerned withany copy 
of an instrument and party can only be 
aliowed to rely on a document which is an 
instrument for the purpose of section 35. 
‘Instrument’ is defined in section 2 (14) as 
including every document by which any 
right or liability is, or purports to be creat- 
ed. transferred. limited. extended. ex- 
tinguished or recorded, There is no scope 
for inclusion of a copy of a document as 
an instrument for the purpose of the 
Stamp Act.” 


147. Again at page 1077 it is said:— 
“As we have expressed our view al- 
ready that Section 35 imposed a bar on 
the reception of any. but the original in- 
striment and fnrhade the recention of 
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148, There can be no doubt that 
term of the loan or borrowing is the most 
important term of the contract. while the 
terms as to rate of interest. duration of 
the loan or the method of payment ete. 
are incidental or ancillary terms of such 
a contract. If the contract of loan is reduc- 
ed to writing, one cannot resort to an 
implied promise to pay. out of such an 
express contract. as it would amount to 
violating or bypassing the strict manda- 
forv provisions of the Evidence Act. The 
promise to pav.whether express or impli- 
ed. is contained in every case of loan or 
borrowing and once it takes the form of 
a writing both get merged in the docu- 
ment, One cannot be separated from the 
other as both mean the same thing. If 
the express promise cannot be proved 
on account of a lega] bar the implied pro- 
mise contained in that writing cannot also 
be proved as the legal bar would equally 
apply to such proof. By permitting proof 
of such an implied promise in case of 
Promissory notes executed for contem- 
poraneous borrowing the law enacted in 
Section 91 would in my opinion be clear- 
ly violated. 


149. Ithas been held by the Privy 
Council in ILR 50 Cal 338 =(AIR 1923 PC 
50) that document excluded from evidence 
is nevertheless a written contract and 
so has the effect of excluding evidence of 
the same being given, If there is an èx- 
press promise resort cannot be made to 
an implied promise, In that case their 
Lordships _ held that the creditor could 
not establish the security by oral evi- 
dence as to the deposit of title deeds. 
A fortiori the fact of the loan cannot 
be proved on the basis of an implied 
promise, The law laid down by this 
Privy Council decision was also recently 
opp pyon ay their EET of the 

preme ourt in a decisio in A 
1971 SC 1613 at b. 1620. S E 


150. Regarding the theory that 
a promissory note is qa conditional pay- 
ment, though it may happen in many 
cases, it cannot be deduced as a matter 
of presumption in every case, It is a 
matter of allegation in the plaint and 
proof in each and every case, In the case 
of a simple loan the lender may lend 
and the borrower may borrow the money 
by the e execution of a promissory note 
at the time of the borrowing to evidence 
that loan. In such a case, it cannot be 
said that the debt borrowed is instantane- 
ously repaid bv the promissory note. ft 
depends upon the intention of the par- 
ties whether they intended to treat the 
promissory note as a conditional pay- 
ment or not. In the generality of cases 
of a simple loan payment by a pronote 
may not arise on the date of lending it- 
self. The very idea of a loan or borrow- 


ing indicates that the borrower is in 
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secure otherwise than by borrowing it 
on that day from the lender and the 
lender may take the pronote as evi- 
dence or a voucher for it. But in some 
cases it may be open to them to agree 
that the promissory note may be treated 
as a conditional payment of the debt 
involved in the borrowing so that in 
case the promissory note becomes in- 
admissible in evidence. the creditor or 
lender may fall back upon the original 
debt or original consideration. That again 
is a matter for proof by evidence and 
not a matter of presumption in every case. 
. As laid down in ILR 51 All 530 = (AIR 
1929 All 254) from the mere execu- 
tion of the promissory note it 
does not necessarily follow that 
the whole contract between the 
parties has been reduced to the form of 
a document, This view which was also 
heid in Chidambaram Chettiar v Avva- 
swami Thevan, ILR 40 Mad 585 = (AIR 
1917 Mad 201) and accepted by their 
Lordships Leach C. J, and Varadachariar 
J. in the Full Bench decision in AIR 1938 
Mad 785 (FB) appears to me to lay 
down the law correctly. Thus in a case 
where all the terms of a contract of 
loan are not incorporated in the promis- 
sory note. the true nature of the transc- 
tion may be proved, if there is an allega- 
tion and proof about it, and where on 
such ‘proof it is established that the pro- 
missory note was executed as a condi- 
tional] payment or a collateral security. 
the claim can be decreed on the basis of 
the original debt or original consideration. 


151. Then coming to the theory of 
‘money had and received’ adopted in 
some of the decisions, this again 


depends’ upon the theory of an implied 
promise to repay. It appears from the 
discussion in 1914 AC 398. that this 
theory is applied generally in. the case 
of contracts in rem and not in personam. 
As this also depends upon the prooi xf 
a contract, and inasmuch as the bar 
under Section 91 is to that very proof. 
a resort to this theory of ‘money had and 
received’ is quite inappropriate and un- 
warranted in such cases. (Vide ILR 38 
Mad 660 = (AIR 1914 Mad 657 (2)). 


152. As regards the applicability 
of Section 70 of the Contract Act.to cases 
of this type it may be noted that Sec- 
tion 70 which appears in Chapter V of 
the Contract Act relates to certain rela- 
tions resembling those created by con- 
tract and which are not contracts by 
themselves. It deals with certain obliga- 
tions imposed by law on the parties con- 
cerned and not resulting from any con- 
tract express or implied. Such relations 
though they are commonly known as 
quasi-contracts. the basic element of a 
contract viz. agreement is entirely lack- 
ing in most of them. Hence in the obliga- 
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tions imposed there can be nothing con- 
tractual, The promise or the obligation 
which Sec. 70 creates is entirely ficti- 
tious and is a creature of law. Any ‘ac- 
tion to enforce this obligation is not an 
action based on a contract. It has been 
held my lord Gopal Rao Ekbote J. (as 
his Lordship then was) in N. Kanaka 
Rao v, Venkata Ramalinga Reddy. (1966) 
1 Andh WR 275 =(AIR 1966 Andh Pra 
297) that Section 70 cannot be pressed 
Into service and no relief can be grant- 
ed on the basis of a quantum meruit 
where there is an express contract, His 
Lordship has cited the relevant case law 
and elaborately discussed the question in 
that decision. Thus where there is an 
express contract. and that contract is 
not admissible in evidence for any pur- 
pose, as in this case, Section 70 cannot 
come to the rescue of the plaintiff 
Failure to stamp the promissory note 
properly does not affect the validity of 
the transaction embodied therein, as 
Stated by me earlier in this judgment. 


- 158. The three decisions of the 
Supreme Court relied upon in this con- 
nection in favour of the applicability of 
Section 70. are. in my opinion, clearly 
distinguishable. In AIR 1962 SC 779 
Gajendragadkar J. puts the claim not 
on the basis of a subsisting contract, but 
on something done by the party to the 
other, which was voluntarity accepted by 
the latter. It was a case where the 
plaintiff constructed the warehouse in 
excess of the stipulated valid contract, 
The plaintiff could not have compelled 
the defendant to accept it. but since the 
defendant accepted it and used it. the 
illustration (a) to Section 70 wag held to 
apply to that case, Their Lordships also 
negatived the argument that by decree- 
ing the suit claim Section 175 (3) of the 
Government of India Act was violated by 
the following words: 


“Once it is realised that the cause of 
action for a_claim for compensation un- 
der Section 70 is based not upon the deli- 
very of the goods or the doing of any 
work as such but upon the acceptance 
and enjoyment of the said goods or the 
Said work it would not be difficult to 
hold that Section 70 does not treat as 
valid the contravention. of Section 175 (3) 
of the act.” s 


154. The case in AIR 1964 SC 152 
related to a void contract or a contract 
which was non est. In AIR 1968 SC 1218 
= 1968 Ali LJ 745 also asa result of 
the contravention of the mandatory pro- 
visions of law the contracts therein be- 
came nullified and void. and it was re- 
cognised therein that there was no con- 
tract in existence. It was made clear that 
the juristic basis of the obligation was 
not founded upon any contract or tort 
but upon the third category of law. 
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namely, quasi contract or restitution. As 
in the present case before the Full 
Bench, the existence of the contract or 
its validity cannot be disputed, the 
principles of the above three decisions 
cannot apply therein. Moreover resort to 
Section 70 in this case also would amount 
to violating or by-passing the mandatory 
provisions of Section 91 of the Evidence 
Act and as such is not permissible. 

155. Since I am of the view that 
the basic foundations of the contrary 
view are not legally tenable. I would pre- 
fer to hold that the view enunciated in AIR 
1938 Mad 785 (FB) states the law correctly 
and has to be followed in these cases as 
well. My answer therefore to the ques- 
tion posed before this Full Bench is that 
plaintiff can lay an action for recovery 
of the amount advanced by him basing 
on the original cause of action. where the 
suit negotiable instrument becomes in- 
admissible on account of Section 35 of 
the Stamp Act, provided that there is an 
allegation in the plaint and proof in 
evidence about the fact that the promis- 
sory note did notincorporate all the terms 
of the contract of loan and that it was 
executed as a conditional payment or a 
collateral security. ; 

C. R. P. No. 255 of 1965. 

SAMBASIVA RAO, J.:— 156. This 
revision petition has contributed sub- 
stantially to legal history. From a single 
Judge it went to a Division Bench and 
from there it travelled to a Full Bench 
of seven Judges, It has now come back 
all the way to me for deciding the case 
in the light of the opinion expressed by 
the Full Bench. i 


157. A few facts relevant for 
determination of the case may briefly be 
stated. The defendant borrowed from the 
plaintiff a sum of Rs. 1.000/- on 21-11-1960 
and contemporaneously executed a hand 
letter in favour of the plaintiff, Since it 
was only a hand letter it was not stamped. 
The hand letter indicates that the defen- 
dant agreed to pay a sum of Rs, 1.000/- 
with interest at 12% per annum on de- 
mand. The interest was, however. claim- 
ed in the suit only in accordance with the 
provisions of the Madras Act IV of 1938. 

158. One of the several defences 
raised to the suit was that the suit it- 
self was not maintainable since the letter 
was in effect a promissory note; nor 
could the plaintiff sue on the original 
consideration as the document and the 
transaction were contemporaneous and 
inseparable, 


159. Though the lower Court 
noticed the decision of a Full Bench con- 
sisting of five Judges in AIR 1938 Mad 
785 (FB), which held that if the promis- 
sory note embodied all the terms of the 
contract and the instrument was impro- 
perly stamped no suit on the debt will 
lie and that Section 91 of the Evidence 


L. Sambasiva Rao v. T. Balakotiah (FB) 


{Prs, 154-164] A.P. 385 


Act and Section 35 of the Indian Stamp 
Act bar the suit, it preferred to follow 
the single Judge decision of Ekbote J; 
(as he then was) in AIR 1964 Andh Pra 
188 which took a contrary view. 

160. Now, the Full Bench consist- 
ing of seven Judges upheld the view ex- 
pressed in AIR 1938 Mad 785 (FB) and 
held that Section 70 of the Contract Act 
cannot be invoked on the theories of im- - 
plied promise. money had and received, 
quasi-contract and just and reasonable or 
unjust enrichment or any other equitable 
doctrine. It further expressed its dis- 
agreement with the view taken by Gopal- 
rao Ekbote J; in Mohammad Jamal 
Saheb’'s case. AIR 1964 Andh Pra 188. 

161. In view of this it must be 
held that the suit is not maintainable. 
The lower Courts decree is, therefore, 
set aside. The revision petition is accord- 
ingly allowed. But. in the light of the 
lower Court’s finding of fact that the 
defendant had in fact received the 
amount from the plaintiff. I direct the 
parties to bear their own costs, 

C. R. P. No. 577 of 1965. 

162. This revision petition also 
comes up before me after the Full 
Bench of seven Judges expressed their 
view in regard to the maintainability of 
a suit on an unstamped or insufficientiy 
stamped document in C. R., P. No, 255/65 
and batch dated 3rd October, 1972, The 
Full Bench of seven Judges affirmed the 
decision of the Full Bench of the Mad- 
ras High Court in AIR 1938 Mad 785 (FB) 
and held that Section 70 of the Contract 
Act cannot be invoked on the theories of 
implied promise, money had and received, 
quasi-contract and just and reasonable 
etc: and did not endorse the view ex- 
pressed by Gopalrao Ekbote J: in AIR 
1964 Andh Pra 188. 

163. In the present case the in- 
curring of the loan and the execution of 
the Hundi were contemporaneous, It is 
also common case that the Hundi was in- 
sufficiently stamped. Simply proceeding 
on the averment in the plaint that the 
Hundi. though contemporaneously taken, 
was only in the nature of a collateral 
security.‘the lower Court was inclined 
to decree the suit. It also invoked the 
principle of money had and received in 
further support of the decree. There is 
no discussion and no finding that the 
execution of the Hundi. though contem- 
poraneous with the incurring of the debt, 
Was quite-apart from the actual con- 
tract of debt. In the absence of any such 
finding. this revision by the defendant 
should be allowed in the light of the 
Full Bench decision in C. R. P. No. 255/65 
and batch dated 3-10-1972. 

164. The revision retition is thus 
allowed, But in view of the finding that 
the defendant had actually received the 


money [ direct the parties to bear their 
own costs, 
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C. R. P. No. 1998 of 1966. 
: 165. This is another revision peti- 
tion that comes up before me after the 
Full Bench expressed its opinion on the 
question of law in C. R. P, No. 255 of 1965 
and batch dated 3rd October, 1972, 


166. In this case the defendant 

borrowed Rs. 334/- from the plaintiff and 
executed a promissory note dated 25th of 
May, 1964. It is common ground that the 
promissory note was insufficiently stamp- 
ed. On this the office took objection that 
the. suit was not maintainable. Then, the 
plaintiff amended the plaint to the effect 
that the debt was incurred in the morn- 
ing with a promise that it would be re- 
turned by the evening; but when the 
defendant could not keep his word he 
executed the promissory note. Therefore, 
the incurring of the debt and the ex- 
ecution of the promissory note were not 
simultaneous and in fact, the latter was 
taken as a collateral security. As a find- 
ing of fact. on a consideration of the evi- 
dence, the lower Court found this part 
of the plaintiff's case as false and held 
that the promissory note was contem- 
. poraneously executéd with the ‘incurring 
of the debt. Nevertheless. it decreed the 
suit on the principle that money was 
had and received by the plaintiff. 

167. In the light of these facts, 
and following the rule laid down by the 
Full Bench in C. R, P. No. 255 of 1965 
and batch D/- 3-10-1972 it must be held 
that the suit is not maintainable. 


168. Consequently, the decree of 
the lower Court is set aside and the re- 
vision petition is allowed. In view of the 
fact that the defendant had received the 
money. I direct the parties to bear their 
own costs. 

C. R. P. No. 2234 of 1968. 

169. This is yet another case 
which comes un before me after the deci- 
sion of the Full Bench in C. R. P. No, 255 
of 1965 and batch dated 3rd, October, 
1972. This is a plaintiff’s revision petl- 
tion. The lower Court found. as a_fact, 
that the defendant had borrowed the 
sum of Rs. 290/- from the plaintiff, It also 
held that the execution of the promissory 
note was contemporaneous with the 
borrowing. In view of the fact that the 
promissory note was insufficiently stamp- 
ed following the decision in AIR 1938 
Mad 785 (FB) it dismissed the suit. Peru- 
mal Chettiar’s case. AIR 1938 Mad 785 
(FB) is now affirmed by the aforesaid 
Full Bench by its opinion dated 3-10-1972 
in C. R. P. No, 255/65.. 

170. In view of the facts - found 
by the lower Court and following the 
opinion of the Full Bench, I dismiss the 
plaintiffs revision. But in view of the fact 
that the defendant-respondent had been 
found to have actually received the money. 
I direct the parties to bear their own costs. 


Rao v. T. Balakotiah A. LR. 


. C. R. P. No, 605 of 1969. 

171. This revision petition is also 
coming up before me after the Full Bench 
expressed its opinion in C. R. P, No, 255 
of 1965 and batch dated 3rd October 1972 
affirming the view of the Full Bench of 
the Madras High Court in AIR 1938 
Mad 785 = ILR (1938) Mad 933 (FB). 


172. This is a plaintiffs revision 
petition. The suit was on the foot of a 
promissory note dated 7-6-1965 for Rupees 
400/- to recover a sum of Rs. 456.85 Ps. 
One of the defences was that the debt 
was discharged, but’ the lower Court 
was not prepared to believe this 
defence. All the same it dismiss- 
ed the suit following Perumal Chettiar’s 
case. AIR 1938 Mad 785: ILR (1938) Mad 
933 (FB) on the ground that the promis- 
sory note was insufficiently stamp- 
ed though executed contemporane- 
ously with the incurring of the debt. It 
is not in doubt that the promissory note 
is insufficiently stamped and it is con- 
temporaneous with the incurring of ‘the 
debt. So. following the opinion of the 
Full Bench dated 3rd Oct. 1972 in C. R. P. 
No. 255/65 and batch. I dismiss the plain- 
tiff’s revision petition. But. in the cir- 
cumstances of the case I direct the par- 
ties to bear their own costs. 

C. R. P. No. 2130 of 1969. 

173. This is a revision petition by 

the second defendant. 


174. The Small Cause Suit was 
filed by the plaintiff. on the foot of a 
promissory note dated 28th of April 1946 
executed by the first defendant in her 
favour for Rs, 375/- and the suit was to 
recover Rs. 437/-. Defendants 2 and 3 
are the sons of the first defendant; but 
defendants 1 and 3 remained ex parte 
and only the second defendant contest- 
ed the suit, It is true. that the promis- 
sory note was not sufficiently stamped. 
But no objection was taken by the office. 
The husband of the plaintiff went into 
the box as P. W. 1. During his examina- 
tion-in-chief, the promissory note was 
marked as an exhibit and received in 
evidence without any objection. It was 
duly endorsed by the presiding officer 
as required by the Civil Procedure Code. 
Thus. it became an exhibit and part of 
the record. It was only during the cross~ 
examination of P. W. 1. that the insuffi- 
ciency of the stamp on the promis- 
sory note was noticed and then, obiec- 
tion was raised as to the maintainability 
of the suit on such promissory note, The 
Jower Court found that the first defendant 
did. in fact, receive the amount of Rs. 
375/- and also held that Section 35 was 
only a bar to the admissibility of an un- 
stamped or insufficiently stamped docu- 
ment. But when it was admitted in evi- 
dence it cannot afterwards be withdrawa. 
Consequently. it decreed the suit. There- 


: ; 
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fore. the second defendant has brought 
this revision petition. 

175. Section 36 of the Stamp Act 
provides that i 

“where an instrument has been ad- 
mitted in evidence such admission 
shall not except as provided in Section 61, 
be called in auestion at any stage of the 
same suit or proceeding on the ground 
that the instrument has not been duly 
stamped”. 
Therefore, in vew of the undoubted fact 
that the promissorv note had been admitt- 
ed in evidence no objection could be 
raised at any stage in the suit that it was 
not duly stamped. Section 35 is only a 
bar to the admissibility of unstamped or 
insufficiently stamped documents. Since 
an unstamped document is inadmissible in 
evidence. the Full Bench in C. R. P. No. 
255/65 and batch dated 3-10-1972 took the 
view that no suit can be laid on such in- 
admissible document. But that principle 
has no application to the facts of the pre- 
sent, case for the reason that the promis- 
sory note had already become part of 
the record as one of the exhibits. There- 
fore. the principle laid down by the Full 
Bench has no application. The lower Court 
is, therefore, right in decreeing the suit 
when it came to the conclusion that the 
promissory note was supported by consi- 
deration. For this reason the revision 
petition must be found as having no 
E It is accordingly dismissed with 


‘ Order accordingly. 
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entertain the suit notwithstanding that the 
corporation does or does not carry on 
business at that place as contemplated bv 
Explanation II to Section 29. 


Brief Note:— (B) Explanation II is 
only explanatory regarding corporations 
carrving on business as envisaged bv clause 
(a) of Section 20 C. P. C. The words carry- 
ing on business occur onlv in clauses fa) 
and (b). Clause (c) which provides for a 
suit to be instituted in a court within the 
local limits of whose jurisdiction the cause 
of action wholly or in part arises is in- 
dependent of clauses (a) and (b). Therefore 
where a cause of action against corpora- 
tion arises within the local jurisdiction of 
the court it is quite unnecessarv to refer 
to Explanation II to Section 20 to see 
whether it carries on business within the 
local iurisdiction of the Court. 

(Paras 14, 15, 30) 


Index Note:— (C), Civil P. C. (1908), 
Section 20 — Explanation II Suit 
against corporation Central Ware- 
housing Corporation whether has a sub- 
ordinate office at Hyderabad for the pur- 
pose of explanation II to Section 20 — 
(X-Ref:— Warehousing Corporation Act 
(1960) Section 3 (2)). 


Brief Note:— (C) Section 3 (2) of the 
Warehousing Corporation Act (1962) pro- 
vides that the head office of the Central 
Warehousing Corporation shall be at 
Delhi. The verv words “Head Office” 
presuppose the possibility of the exist- 
ence of subordinate office. In transacting 
the business of Warehousing at different 
places. an office has ta be maintained and 
although the test of administrative business 
is not always the correct test to determine 
whether there is a subordinate office of 
the Corporation having regard to Explana- 
tion II to Section 20 of the Civil P. C. an 
office of necessity connotes the idea of 
some administration. In this view of the 
matier by reason of the nature and busi- 
ness conducted by the Central Warehous- 
ing Corporation in Hyderabad, the Ware- 
house at Hyderabad must be deemed to 
be a subordinate office for the purrose of 
Explanation II of Section 20 of Civil P.C. 
(Case law discussed). (Paras 22. 27) 
Cases Referred: Chronological Paras 
AIR 1966 SC 634 = (1966) 1 SCR 

461. Bahrein Petroleum Co. Ltd. 
v. P. J. Pappu 
AIR 1966 Andh Pra 33 = (1965) 2- 
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G. Ramachandra Rao, for Appel- 
lant: R. Vaidvanadham ‘and K. S. S. 
Tatachari, for Respondent No. I. 

A. V. KRISHNA RAO, J.:— This ap- 
peal is posted before us on a reference by 
our learned brothers Kondaiah and Laksh- 
maiah JJ. Though the auestion according 
to the learned Judges, related to the ter- 
ritorial jurisdiction of the courts at Secun- 
derabad to entertain the suit out of which 
this appeal arose and the contention was 
based solely on the interpretation of the 
provisions of Explanation II to Section 20 
of the Code of Civil Procedure, the Divi- 
sion Bench felt that an a consideration of 
the entire facts and circumstances the 
whole appeal was fit to be referred to a 
Full Bench. 

2. This appeal is from the iudg- 
ment of the Chief Judge. City Civil Court, 
Hyderabad at Secunderabad rendered in 
O. S. No. 49 of 1967. The 2nd defendant 
is the appellant. The plaintiff obtained a 
decree for money against defendants 1 
and 2. The 1st defendant remained ex 
parte. 

3. This suit came to be tried along 
with a number of other suits instituted by 
the plaintiff. In all the suits. the present 
appellant was the 2nd defendant. By 
consent of parties evidence was recorded 
in O. S. No. 14/66 and the suits were dis- 
posed of by a common judgment of the 
court below on 24th September 1968. 


4. The plaintiff in O. S. No. 49 of 
1967 out of which this appeal arises is the 
Central Bank of India Limited. Hyderabad. 
The ist defendant is K. V. Rathnam who 
is a resident of Varni village in Nizamabad 
District in Andhra Pradesh. The 2nd de- 
fendant is the Central Ware-housing Cor- 
poration, New Delhi. The suit was for re- 
covery of a sum of Rs. 29,267-88 seeking 
a decree jointly and severally against both 
the defendants together with future in- 
terest at 6 per cent. per annum from the 
date of suit till realisation. The facts 
necessary for the disposal of this appeal 
may now be stated. 


5. In this judgment the plaintiff- 
respondent will be referred to as the Bank 
and the 2nd defendant-appellant as the 
corporation. The case of the plaintiff is 
that on 26-7-1962 the Ist defendant open- 
ed a cash credit key loan account in his 
name in the Pathargatti Branch of the 
Bank with a view to secure cash oredit 
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facilities from the Bank. To that end he 
undertook to give security of paddv. rice 
etc.. belonging to him and stored in the 
warehouse of the corporation by pledg- 
ing the said stocks in favour of the Bank. 
The bank thereupon granted to the Ist 
defendant a credit facility to a maximum 
limit of Rs. 30,000/-. on the security of the 
stocks of paddy. rice etc., then stored in 
the warehouse of the corporation and also 
to be stored in future. The Ist defendant 
had executed the necessary documents in- 
cluding a document of pledge of goods in 
favour of the Bank agreeing to pav the 
interest as stipulated in the agreement 
with the Bank. The practice followed by 
the Bank in connection with the pledge of 
goods by a customer was that the custo- 
mer would produce and deliver to the 
Bank receipts issued bv the warehouse- 
man incharge of the corporation which 
would show the date of deposit of the 
goods, the quality. quantity. rate and 
value of the stocks of rice, paddy ete. de- 
posited by the customer in the corpora- 
tion’s warehouse. It is on the strength of 
the receipts issued by the warehouseman 
that the bank advanced loans from time 
to time to the customer. As per this 
practice the Ist defendant as customer 
was handing over the warehouse receipts 
issued by the warehouseman of the cor- 
poration from time to time and was ob- 
taining loans from the bank. The Ist de- 
fendant also was making pavments from 
time to time to the Bank which were dulv 
credited in the usual and ordinary course 
of the transactions. The Bank relving upon 
the truth and correctness of the particu- 
lars contained in the warehouseman’s re- 
ceints was advancing moneys on the 
strength of such receipts to the Ist defen- 
dant. It would appear that certain diffe- 
rences and discrepancies in the auantities 
and the’ qualities of the stocks deposited 
with the corporation in its warehouses and 
the receipts issued by the warehouseman 
of the corporation came to light. The 
plaintiff had issued notices to the cor- 
poration informing the corporation that, 
it was liable for anv loss that the Bank 
might suffer due to the incorrect and 
false receipts issued bv the warehouseman 
of the corporation at Hvderabad. There- 
after in the presence of the representatives 
of the Bank and the Corporation. the 
stocks deposited in the warehouses of thé 
corporation by the Ist defendant and also 
certain other customers against whom suits 
came to be filed later by the Bank. were 
inspected and samples were taken and 
examined. It came to light that there were 
differences and discrepancies between the 
actual stocks in deposit with the corpora- 
tion and the entries in the receipts issued 
by the warehouseman. Thereupon the 


Bank sent several letters and notices to 
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the corporation and its warekouseman 
pointing out that the corporation would be 
liable for anv losses that the plaintiff 
might suffer as a consequence of the 
differences and discrepancies in the stocks 
actually in deposit and the warehouse- 
man’s receipts. While so. on 13-7-1965 
under a requisition order issued by the 
Collectar of Hyderabad District. the stocks 
of paddy belonging to the Ist defendant 
and stored in the warehouses of the cor- 
poration were delivered to the Govern- 
ment Emplovees’ Consumers Co-operative 
Stores. The delivery statement would 
clearly disclose that while the warehouse- 
man’s receipts showed that the paddy was 
Basmathi quality, actually the stocks of 
paddy were found to comprise of inferior 
and different varieties such as Basangi and 
Akkullu ete. There was also a variation 
in the total quantitv. While the ware- 
houseman’s receipts showed deposits to 
the tune of 44,700 K. Gs.. only 38.045 K. Gs. 
were found in the warehouses, ac- 
cording to the statement filed with the 
plaintiff. By the date the suit was institut- 
ed the collector had not paid the value of 
the stocks requisitioned and delivered as 
per his order. Notices thereunon were 
issued by the bank to the Ist defendant to 
which there was no response. The plain- 
tiff filed the suit against the Ist defendant 
and against the corparation. the cause of 
action against the corporation having 
arisen on the several dates of the receipts 
issued by the warehouseman of the cor- 
poration. It was averred in the plaint that 
the Citv Civil Court at Secunderabad had 
jurisdiction to try the suit because the Ist 
defendant had executed the documents of 
pledge etec., and the amounts were bor- 
rowed by him from the plaintiff at Hvde- 
rabad and as also the pledged goods were 
deposited in the warehouses and the go- 
downs of the corporation at Hyderabad 
and several receipts were issued by the 
warehouseman of the cornoration in 
Hyderabad in token nf having received 
the stocks as stated in the rereivts. 


6. © The Ist defendant who is a re- 
sident of Nizamabad District had remained 
ex parte as, stated earlier. The corporation 
alone came to contest the suit bv filing their 
written statement and adducing evidence 
oral and documentary. The written state- 
ment while denving the liability of the 
corporation had raised several pleas. It 
was urged that the liability. if any. was 
only on the Ist defendant as the difference 
in quality and quantity in the goods de- 
posited as per the receipts and the actual 
stocks was due tn the fraud ar cheating 
committed by the Ist defendant. The Ist 
defendant himself could not make anv 
claim against the corporation and the 
plaintiff either as an endorsee or as an 
assignee or as a pledgee from the Ist 
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defendant cannot have any better rights. 
Under the Hyderabad Warehouse Regula- 
tion, 1358 fasli and the rules made there- 
under the liability of the warehouseman 
is limited. As the warehouse receipts were 
procured by imposture. there was no 
liability created. Even if there was anv 
collusion between the warehouseman who 
issued the receipts and the 1st defendant, 
us the receipts must be said to be forged, 
there was no liability on the part of the 
corporation. It was also ursed that there 
was an implied bar to the jurisdiction of 


the Civil Courts under the Hvde- 
rabad Warehouses Regulation 1358 F. 
and the rules made thereunder. The 


matter should have been referred to arbi- 
tration for all disputes relating to quality, 
quantity. weighing. scaling ete. as per the 
Regulation and its rules. The suit also was 
not maintainable without first exhausting 
the remedy provided bv the aforesaid re- 
gulation and the rules. Besides. in the ab- 
sence of statutory notices as reauired bv 
the Hyderabad Warehouses Regulation and 
the rules, the suit was not maintainable. 
The City Civil Court had no territorial 
jurisdiction, to try the suit as the corpora- 
tion is a resident of New Delhi and outside 
the territorial jurisdiction of the Court. No 
part of the cause of action had arisen 
against the corporation. The sole and pr'n- 
cipal office of the corporation was at New 
Delhi and it had no branches or sub- 
offices anywhere in India. As per Ex- 
planation II to Section 20 of the Code of 
Civil Procedure the defendant must be 
deemed to carrv on business at New Delhi 
only. Objection also was raised as to the 
territorial jurisdiction on the ground that 
necessary leave from the court was not 
obtained to institute the suit. The ware- 
houseman T, Raiagopalachari was a neces- 
sary party to the suit and the suit was 
bad for non-joinder of a necessary vartv. 
The suit also was barred bv limitation. 


7. The following issues on the res- 
pective contentions of the parties were 
framed bv the trial court. 


1. Whether this Court has territorial 
jurisdiction to try the suit against the 2nd 
defendant? 


2. Whether jurisdiction of this Court 
is barred in view of the special provisions 
and machinerv provided under the Hvde- 


rabad Warehouses Regulation and the 
Rules made thereunder? 
3. Whether the suit is maintainable 


without the plaintiff first exhausting the 
remedies provided under the Hvderabad 
Warehouses Regulation and the Rules pro- 
vided thereunder and without ‘giving 
notices under the Warehouses Regulation. 
Rules and the conditions of storage? 
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4. Whether the plaint discloses any 
cause of action against the 2nd defendant? 


5. Had defendant No. 1 defrauded 
defendant No. 2 as regards aualitv and 
quantity of the commodity stored in the 
warehouse and if so. the plaintiff cannot 
claim damages? 


_. 6 Whether warehouseman acted out- 
side the scope of this authoritv in issuing 
the warehouse receipts? 


7: Whether the suit is not main- 
tainable for the reasons mentioned in 
paras 6 and 11 of the written statement? 


8. Whether the suit is barred bv limi- 
tation? : ` 


9. Whether Sri T. Raiagopalachari 
is a necessary party to the suit? 


10. To what relief? 


8. The trial court found on all the 
issues against the appellant and in favour 
of the respondent and decreed the suit. 


9. In this appeal points arising out 
of the same issues haye been argued bv 
the appellant-corporation. Besides those 
points it was pointed out that the decree 
passed by the Court below is not in con- 
formity with the judgment. In the iudg- 
ment the decree was passed in favour of 
the Bank for Rs. 20.428-50 with interest 
at 6 per. cent per annum from the date of 
the decree till the date of realisation. 
while the decree providéd for interest 
from the date of the suit. 


10. We shall now deal with the 
question covered bv issue No. 1 whether 
the Citv Civil Court at Secunderabad has 
territoria] jurisdiction. to try the suit 
against the 2nd defendant. It.is not dis- 
puted before us that if the City Civil 
Court in Hyderabad has iurisdiction, the 
Cily Civil Court at Secunderabad will have 
jurisdiction. The question will have to 
be answered having regard to the provi- 
sions of Section 20 of the C. P. C. On 
the allegations in the plaint there can be 
no doubt that the. cause of action for in- 
stituting the suit has arisen in Hvderabad. 
Further, the counsel for the appellant 
does not dispute that the cause of action 
for instituting the suit has arisen at 
Hyderabad. It may be noted that the Ist 
defendant is not a resident within the 
limits of the jurisdiction of the City Civil 
Court, Hyderabad or even the City Civil 
Court. Secunderabad. The Ist defendant 
had remained ex parte. It is the 2nd 
defendant who had raised the auestion. 


11. The auestion is based upon the 
provisions of Section 20, C. P. C. Section 
20 C. P. C. may now be extracted. 


20. Subject to the limitation aforesaid 


every suit shall be instituted in a court. 
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within the local limits of whose jurisdic- 
tion— 

(a) the defendant. or each of the de- 
fendants where there are more than one. 
at the time pf the commence- 
ment of the suits. actually and volunta- 
rily resides, or carries on business, or per- 
sonally works for gain: or 

(b) anv of the defendants, where 
there are more than one. at the time of 
the commencement of the suit, actually 
and voluntarily resides: or carries on 
business or personally works for gain, 
Provided thatin such case either the leave 
of the Court is given. or the defendants 
who do not reside. or carrv on business or 
personally work for gain. as aforesaid. ac- 
quiesce in such institution: or 

(c) the cause of action, wholly or in 
part, arises. 


Explanation I: Where a nerson has a 
permanent dwelling at one place and also 
a temporary residence at another place. 
he shall be deemed to reside at both places 
in respect of anv cause of action arising 
at the place where he has such temporarv 
residence. 


Explanation II: A corporation shall 
be deemed to carry on business at its sole 
or principal office in India or in respect 
of any cause of action arising at anv place 
where it’ has also a subordinate office. at 
such place.” 


12. We are. however, not con- 
cerned with explanation I in this case. 
The contention of the counsel for the ap- 
pellant is that clause (a) would not apnlv 
because the fst defendant is not a resident 
within the loca] limits of the jurisdiction 
of the city civil court as he resided in 
Nizamabad district at the time of the com- 
mencement of the suit. So far as the cor- 
poration is concerned, the words “volun- 
tarily resides or personally works for 
gain”, in clause (a) are not attracted. The 
only words applicable are “carrv on busi- 
ness”, According to the learned counsel 
the corporation cannot be said to be carrv- 
ing on business in Hyderabad. As per Ex- 
planation II the corporation shall be 
deemed to carry on business at its sole 
or principal office in India or the corpora- 
tion has its'Head Office at New Delhi as 
enacted in Section 3 (2) of the Warehous-~ 
ing Corporations Act, 1962. It has no sub- 
ordinate office at Hyderabad. Clause (b) 
of Section 20 C. P. C. also it is contended, 
would not apply because neither of the 
two defendants at the time of the 
commencement of the suit can 
be said to be carrying on business or 
voluntarily residing or nersonallv working 
for gain within the local limits of the 
jurisdiction of the Citv Civil Court. There 
is no question of the proviso in Cl. {b} be- 
ing attracted in the circumstances because 
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none of the defendants can be said to ful- 
fil the requirements of the former part of 
the section. Cl. (c) alone is attracted in the 
instant- case because it is not 
that a cause of action either wholly or in 
part has arisen within the local limits of 
the jurisdiction of the City Civil Court. 
What is. however contended is that as per 
Explanation II a corporation can be deem- 
ed to carrv on business either at its sole 
or principal office in India or in respect 
of anv cause of action arising at anv place 
where it has also a subordinate office at 
such place. It is contended that in Hyde- 
rabad the Central Warehousing Corpora- 
tion of India, the 2nd defendant in the 
suit has no subordinate office. Therefore. 
in view of the explanation. no suit can be 
instituted in Hyderabad taking advantage 
of clause (c). 


13. Before we deal with these con- 
tentions we are inclined ta think that the 
appellant cannot be permitted to raise the 
question of jurisdiction having regard to 
the fact that by his own conduct he must 


we ‘be said to have acauiesced to the trial of 


the suit by the lower court. No doubt in 
the written statement the question has 
been raised and issue No. 1 was framed. It 
is brought to our notice by both the counsel 
that an application was filed under Order 
“14 rule 2 C. P. C. by the appellant in the 
court below for trving’ issue No. 1 as a 
preliminary issue and that the same was 
not pursued. Order 14, Rule 2 C. P. C. 
states that “where issues both of law and 
of fact arise in the same suit. and the 
court is of opinion that the case or anv 
part thereof mav be disposed of on the 


œ- issues of law only. it shall trv those issues 


first and for that purpose may, if it thinks 
fit, postpone the settlement of the issues 
of fact until after the issues of law have 
been determined.” The defendant in our 
opinion, should have after filing of the 
‘written statement reauested the court to 
postpone the settlement of the issues of 
fact in the case and determine the issues 
of law only. one of them being the issue 
relating to the territorial jurisdiction. 
As stated already issues were framed on 
all the questions of fact and law arising 
in the case on the pleadings of the parties. 
If, after the framing of the issues. the 
- defendant had filed an application that 
issue no. 1 be tried as a preliminarv issue 
and had not pursued the same and allow- 
ed the trial to go on and be concluded 
resulting in a considered judgment on 
all the issues involved, it would not be 
permissible for the appellant having lost 
the suit in the court below to reagitate 
the same in appeal particularly because 
he had not chosen to pursue the applica- 
tion which was admittedly filed by him 
for trial of the Ist issue alone. Then again 
it mav be noted that the present suit was 
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tried jointly along with a number of other 
suits instituted by the Bank against 
customers like the Ist defendant who had 
likewise obtained credit facilities on the 
Strength of warehouse receipts and also 
against the corporation and at considera- 
ble expense to the parties. Both oral and 
documentary evidence was adduced and 
the matter was tried fully. The defendant 
had allowed the trial to proceed on merits 
on all the issues by not pursuing his ap- 
plication, under Order 14, Rule 2 C. P. C. 
He must thus be deemed to have waived 
his objection to the territorial iurisdiction 
of the city civil court. In other words he 
acquiesced in the trial of the suit fully on 
all aspects on the footing that the court 
had jurisdiction to trv the matter. It is 
not a case of inherent lack of jurisdiction 
on the part of the City Civil Court to try 
the suit. Dealing with a question of ter- 
ritorial jurisdiction, their Lordships of the 
Supreme Court in Bahrein Petroleum Co 
Ltd. v. P. J. Pappu (AIR 1966 SC 634) had 
observed that as a general rule neither 
consent nor waiver nor acquiescence can 
confer jurisdiction upon a court. otherwise 
incompetent to try the suit: but Section 


‘21 of the Code provides an exception. and 


a defect as to the place of suing. that is 
to say. the local venue for suits cognizable 
by the courts under the Code might be 
waived under that section. They went on to 
observe “Independently of this section 
(Section 21) the defendant may waive the 
objection and mav ‘be subsequently pre- 
cluded from taking it.” Further down they 
observed: 


. “If the defendant allows the trial court 
fo proceed: to judgment without raising 
the objection as to the place of suing and 
takes the chance of a verdict in his favour 
he clearly waives the obiection and will 
not be subsequently permitted to raise it. 
It is even possible to sav that lons and 
continued participation by the defendant 
in the proceedings without any protest 
may, in an appropriate case. amount to a 
waiver of the objection.” 


Havines regard to the conduct of the ap- 
pellant above referred to us and deriving 
support from the aforesaid dicta of the 
Supreme Court -we have no hesitation in 
holding that the corporation must be 
deemed to have waived the objection as 
to the local jurisdiction of the court to try 
the suit as it cannot be said that the court 
is entirely lacking in jurisdiction in res- 
pect of the subject matter of the suit. 


14. Coming to Section 20 C. P. C. 
we are of opinion that clause (b) and ex- 
planation-I need not be considered by us. 
It may be noted that each of the clauses 
(a) (b) and (c) is disiunctive and provides 
for distinct situations. So far as clause fa) 
is concerned. it requires that the defendant 
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or if there are more defendants that each 
of the defendants at the time of the com- 
mencement of the suit must be actuallv 
or voluntarily residing or carrying on 
business or personally working for gain 
within the local limits of the jurisdiction 
of a particular court for a suit to be com- 
petently instituted in that court. Now in 
the instant case so far as the Ist defendant 
is concerned. -he is certainly not residing 
or working for gain or carrving on anv 
business within the local limits of the 
jurisdiction of the court. The reauirement 
that each of the defendants must be doing 
the things mentioned in the clause is 
totally absent. Explanation H has two 
distinct parts. (1) A corporation shall be 
deemed to carry on business at its sole or 
principal office ins India: and (2) A cor- 
poration shall be deemed to carry on 
business in respect of any cause of action 
arising at anv place where it has also a 
subordinate office at such place. So far 
as the second part is concerned. if any 
cause of action arises at any place where 
it has also a subordinate office. it shall 
be deemed to carry on business there and 
a suit could be instituted in the court 
having jurisdiction over such place. In 
our opinion, Explanation II is only ex- 
planatorv regarding corporations carrving 
on business as envisaged bv clause (a) of 
S. 20 C. P. C. The words ‘carrving on busi- 
ness’ occur only in clauses (a) and (b). We 
are, therefore. inclined to think that in 
the instant case having regard to the fact 
that the Ist defendant is a non-resident, 
is not carrving on business or personally 
working for gain within the limits of the 
City Civil Court, Secunderabad and even 
assuming that we could hold that the 2nd 
defendant is carrying on business in 
Hyderabad, still clause (a) is not attracted. 
If clause (a) is not attracted. explanation 


I which goes to explain clause (a) can- 
not also be of any avail. 
15. As pointed out by us earlier, 


each of the clauses in Section 20 C. P. C. 
is independent of each of the other clauses 
because after each clause the word ‘or’ is 
used. That leaves us with Clause (c) which 
provides for a suit to be instituted in a 
court within the local limits of whose 
jur: :sdiction the cause of ‘action whollv or 
in part arises. It is not disputed before 
us that there is a cause of action for the 
plaintiff within the local limits of the 
jurisdiction of the City Civil Court at 
Seceunderabad That being so. clearly the 
‘City Civil Court. has jurisdiction under 
clause (c). This conclusion of ours should 
dispose of the auestion of the local iuris- 
diction against the appellant. 

16. We shall however consider 
arguments touchins upon clause (a) of 
Section 20 C. P. C read with Explana- 
tion II out of deference to the order of 
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reference made bv Kondaiah and Laksh- 
maiah JJ. : 

17. According to the contention 
of the appellant, the 2nd defendant the 
Central Warehousing Corporation, has no 
subordinate office in Hyderabad. It is 
plainly conceded that in case if it could 
be said that there is a subordinate office 
at Hyderabad. the suit would lie in Hvyde- 
rabad or Secunderabad. The con- 
tention is that there is only one 
Head Office statutorily located in New 
Delhi and it has no subordinate offices 
anywhere in India and it cannot be said 
that any cause of action can be said to 
have arisen at Hyderabad within t^ 
meaning of second part of Explanation II 
to Section 20. 

18. Section 3 (2) of the Warehous-~ 
ing Corporation Act, 1962 states that the 
Head Office of the Central Warehousing 
Corporation shall be at New Delhi. The 
very words ‘Head Office’ must mean that 
there could be subordinate offices else- 
where in the country. Section 11 of the 
Act enumerates the functions of the Cen- 
tral Warehousing Corporation. It reads as 
foilows: 

“IL Subject to the provisions of this 
Act. the central warehousing corporation 
may— (a) acquire and build godowns and 
warehouses at such 
India as it thinks -fit: 

(b) run warehouses for the storage of 
agricultural produce, seeds. manures. fer- 
tilizers, agricultural implements and noti- 
fied commodities offered bv individuals, 
co-operative societies and other institu- 
tions: 

(c) arrange facilities for the transport 
of agricultural produce. seeds. manures 
fertilizers, agricultural implements and 
notified commodities to and from ware- 
houses: 

(d) subscribe to the share canital of 
a State warehousing corporation: 


(e) act as agent of the Government 
for the purpose of the purchase, sale 
storage and distribution of agricultural 


produce, seeds, manures. fertilizers. agri- 
cultural implements and notified com- 
modities. and 

(f) carry out such other functions as 
may be prescribed.” 

19, Section 11 (a) empowers the 
corporation to acavire and build godowns 
and warehouses at suitable places. Sec- 
tion 11 (b) empowers the corporation to 
run warehouses for storage of agricultu- 
ral produce etc. Section 11 (c) empowers 
the corporation to arrange facilities for 
transport of agricultural produce etc.. If 
the corporation acauires or builds godowns 
in other places in India and then run such 
godowns or warehouses and arrange faci- 
Jities of transport etc.. to and from ware- 
houses. quite clearlv the corporation must 


suitable places in, 


a 
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run offices at those places. Once they ac- 
quire or construct warehouses at any place 
in India. they: would be bound by any 
local Act governing the warehouses. 


20. In Hyderabad we have the 
Hyderabad Warehouses Regulation. 1358 
Fasli which governs the activities 
of the corporation once it ac- 
quires or builds warehouses in 
Hyderabad. A reference to the relevant 
provisions of the Hvderabad warehouses 
regulation may now be made. Section 3 of 
the Hyderabad Warehouses Regulation 
states that subiect to the provisions of Sec- 
tion 11. no-person or firm shall without a 
licence carrv’on the business of a ware- 
houseman or represent or hold himself out 
as a warehouseman. Warehouseman is de- 
pied in Section 2(i) as a person or firm 

olding a licence for issuing under Sec- 
tion 27 receipts for goods stored in his 
warehouse. Chapter III of the Regulation 
provides for the duties of a warehouse- 
man, Chapter IV provides for inspection 
and classification of goods and Chapter V 
provides for warehouses for the issue of 
receipts by a warehouseman. These various 
provisions make it clear that any person 
who could be called a warehouseman (and 
in this case the corporation fulfils the 
description of a warehouseman) must 


necessarily -have an office to do the 
various things, 
21. As observed by a Division 


Bench of the Patna High Court in Bank 
of Bengal v. Sarat Chandra Mitra. 48 Ind 
Cas 943 = (AIR 1918 Pat 126)a corpora- 
tion may be said to reside wherever it 
carries on its business irrespective of the 
location of its head office. That being so, if 
the corporation. the 2nd defendant in this 
case, may be Said to carry on its business 
in Hyderabad in warehousing. it must be 
said that it has a subordinate office with- 
in the meaning of Explanation II to Sec- 
tion 20. C. P. C. 


22. Exs. A-24 to A-54 are all warehouse 
receipts issued to different individuals. 
Exs. A-53 and A-54 are the warehouse 
receipts issued bv the corporation’s ware- 
houseman to the 1st defendant. A perusal 
of these receipts shows that when the 
goods are deposited with the warehousing 
Corporation. the particulars regarding the 
name, and location of the warehouse. ware- 
houseman’s licence. the name and address 
of the depositor and the description of 
the goods the rate of storing and other 
charges. the condition of the goods. parti- 
culars of insurance of the goods. the period 
for which the goods are accepted for stor- 
age, the market price at the time of the 
deposit were all to be stated. Under the 
heading “the description of the goods” the 
kind. class or standard or grade of the 
goods. the number of packages or lots. 
the quantity either in weight or measure 
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are all to be noted. The receipt is made 
out in the name of the Central warehous- 
ing corporation and the location of the 
warehouse being given as Nampalli, 
Hyderabad. As evidenced by the receipts, 
the depositor may obtain from time to 
time the release of parts of the goods de- 
posited and entries in that behalf are to 
be made in the warehouse itself. In order 
to do various thinss expected of a ware- 
houseman with. regard to the deposit of 
the goods. an office has got to be main- 
tained with the warehouseman and mav 
be other emplovees to conduct the busi- 
ness of running a warehouse. For in- 
stance. D. W.2 is an upper division clerk 
of the Central Warehousing Corporation. 
It is also to be noticed that these receipts 
were not issued subject to confirmation 
by the head office at Delhi. The ware- 
houseman of the defendant corporation 
functions without any reference to the 
Head Office at Delhi and definitely 
transacts business. In the conduct of this 
business, the 2nd defendant corporation 
having located its warehouse in Hydera- 
bad is governed by the Hyderabad Ware- 
houses Regulation and the Rules made 
thereunder. A reference to the oral evi- 
dence of D. Ws. 1 to 3 would show that 
an office is run in Hyderabad bv the 2nd 
defendant. It may be that in the receipts 
issued onlv the name of the Central 
Warehousing Corporation is shown and it 
is not specifically stated that there is a 
subordinate office at Nampalli. Hvdera- 
bad. It cannot on the material be doubted 
that the Central Warehousing Corporation 
in having opened a warehouse at Hvdera~ 
bad is functioning as a subordinate office. 
In this view of the matter also, as ad- 
mittedly the cause of action has arisen in 
Hyderabad, the 2nd defendant can be sued 
in Hyderabad. By reason of the nature 
and business conducted by the defendant 
corporation in Hyderabad. the warehouse 
here must be deemed to be a subordinate 
office for the purpose of Explanation II 


23. Reliance was placed bv the 
appellant upon an unreported deci- 
sion of a bench of this court in C. C. C. A. 
Nos. 164. 165 and 251 of 1965 (Andh Pra). 
In the judgment rendered by Venkatesam 
and Venkateswara Rao JJ. on 19-12-1969 
their Lordships had to consider the 
question of territorial jurisdiction 
in certain suits filed bv the Canara Bank 
Limited against the Central Warehousing 
Corporation. The learned Judges in that 
case in construing the provisions of Sec- 
tion 20 C. P. C. had upheld the contention 
that no suit by the Canara Bank was 
maintainable in the City Civil Court 
Hyderabad as the Corvoration’s Head 
Office was admittedly at Delhi and as the 
corporation had no subordinate office at 
Hyderabad where the cause of action had 
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arisen. In dealing with the scope of Ex- 
planation II the learned Judges observed 
that a mere description of a provision as 
“Explanation” is not decisive of its true 
meaning and must be interpreted accord- 
ing to its own tenor and not with the aid 
of the section to which it is annexed. Thev 
further expressed the opinion that a plain 
reading of Section 20 would show that 
clauses (a) to (c) contain general provi- 
sions governing jurisdiction of courts, 
while Explanations I and JI embodv spe- 
cial provisions for determining the forum 
in certain cases. Then they applied the well 
established principle of construction that 
a general rule has to give way to a spe- 
cial or a particular rule. 

24. The proper function of an ex- 
planation to a section was explained bv a 
Full Bench of this Court in Umamaheswara 
Rao v. Sri Hanumandeswara Devasthanam 
(AIR 1966 Andh Pra 33) in the following 
terms: 

‘Tt is well understood that the proper 
function of an explanation is ta make plain 
or elucidate what is enacted and not to 
add to or subtract from it. An explanation 
does not either restrict or extend the 
enacting part; it does not enlarge or 
narrow down the scope of the provision 
that it is supposed to explain.” 


An explanation has to be read so as to 


harmonise with and clear up any ambi- 
guitv in the main section and not to be 
construed independently of the provisions 
of the section which itis meant to explain. 
An explanation is often appended to stress 
upon a particular thing which ordinarily 
would notappear clearly from the provi- 
sions of the section. As observed bv the 
Supreme Court in Burmah Shell Oil 
Storage and Distributing Co. of India Ltd. 
v. Commercial Tax Officer {AIR 1961 SC 
315 at p. 321) it would be an error to ex- 
plain the explanation with the aid of the 
section because that would be reversing 
their roles. Further. the opinion expressed 
by the learned Judges that a plain read- 
ing of Section 20 would show that clauses 
{a} to (c) contain general provisions 
governing jurisdiction of courts while Ex- 
planations I and II embodv special provi- 
sions for determining the forum in cer- 
tain cases, does not commend itself to us. 
There is no question of explanations being 
special provisions and the clauses being 
general provisions. so that the principle 
that a general rule has to give wav to a 
special or a particular rule could be in- 
voked. 

25. Further. the learned Judges in 
considering the auestion whether the cor- 
poration had a subordinate office at 
Hyderabad expressed the opinion that the 
warehouse at Hvderabad is onlv a godown 
for storage of agricultural produce and 
other commodities and no administrative 
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business whìch is a necessary concomitant 
of an office was carried on at this ware-~ 
house. They further expressed the opinion 
“simply because a company carries on its 
manufacturing and other business opera- 
tions in a particulaf place. it cannot be 
said that it has a subordinate office there 
if no administrative business of the com- 
pany is conducted at that place”. For these 
observations the learned Judges have re- 
lied upon the observations of a Division 
Bench of the Madras High Court in Tutika 
Basavaraiu v. Parry and Co., (1904) ILR 
27 Mad 315. 


26. — In the above Madras case there 
was a suit for recovery of a deposit of Rs. 
1.000/- and also damages conseauent upon 
a breach of contract. The defendants 
pleaded that thev were managing agents 
of East India Distilleries and Sugar Fac- 
tories limited and that they could not 
be sued on the contract and that- the suit 
should have been brought against the 
Company. The contract in question pur- 
ports to be a memorandum of sale by the 
East India Distilleries and Sugar Factories 
Limited. The defendants Messrs. Parry 
and Company signed the contracts as 
managing agents on behalf of the East 
India Distilleries and Sugar Factories 
Limited, The Distilleries Company was 
registered in England and had its register- 
ed office in England. The contention of 
the defendants was that notwithstanding 
the registered office being in England it 
should be regarded that the said Company 
was residing here in India where its manu- 
facturing business is carried on. The Divi- 
sion Bench of the Madras High Court had 
cepelled the contention. In the course of 
the judgment. the Division Bench of the 
Madras High Court had referred to 
English cases on the subiect. Reliance had 
been placed upon the observations of 
Dicey in his ‘Conflict of Laws’ to the effect 
that if a companv incorporated under the 
Companies Acts 1862 and 1890 for the 
carrying on of manufactures in India. had 
a registered office in England and its 
affairs were conducted in England. the 
company was domiciled in England and 
not in India. They referred to the case of 
Taylor v. Crowland Gas and Coke Co. 
((1855) 11 Ex. 1 at p. 6) wherein it was held 
that a corporation must be considered as 
dwelling at the place where it carried on 
its business. This decision was distinguish- 
ed by the Bench on the ground that the 
place of business referred there was the 
place where the administrative business 
of the Corporation was carried on. 


27. We do not think having regard 
to Section 20. C. P. C. and its provisions, 
the test of administrative business is 
alwavs the correct test. The auestion 
whether there is a subordinate 
office having regard to Explana- 
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tion II to Section 20 is alwavs a pure 
question of fact to be determined upon a 
scrutiny of the course of business and 
trading. The view expressed bv the learn- 
‘ed Judges Venkatesam and Venkateswara 
Rao. that there can never be a sub- 
ordinate office of a company -unless ad- 
ministrative business is conducted at that 
place is toa widely put to be accepted. The 
existence of an administrative office in 
order to determine whether an office 
carrying on business is the principal office 
or is a Subordinate office has to be ‘deter- 
mined as a fact having regard to the re- 
levant circumstances of the particular 
business and its requirements. When in 
running the warehouse, it is conducted as 
a business with the necessity to keep files, 
copies of correspondence. employ staff and 
do all things necessary and incidental to the 
business it would be futile to sav that it 
is just a warehouse and not an office. In 
transacting the business of warehousing. 
an office has to be maintained and an 
office of necessity connotes the idea of 
some administration. Then again the 
learned Judges had observed that the 
Wareshousing Corporations Act of 1962 
did not provide for the establishment. by 
it. of anv branches or subordinate offices. 
But when we see that in Section 3 (2) 
the Act provided that the Head Office of 
the Central Warehousing Corporation 
shall be at Delhi the verv words “Head 
Office” presupposes the possibility of the 
existence of Subordinate Offices. With 
great respect therefore. we do not agree 


with the reasoning of the learned Judges’ 


which made them to come to the conclu- 
sion that the Citv. Civil Court. Hvderabad 
had no jurisdiction to entertain the suit 
in view of Explanation II of Section 20 
C. P. C. Explanation II as we expressed 
earlier, is merely enacted to explain the 
words “carrying on business” in relation 
to a corporation and is not meant to confer 
or take away the jurisdiction which is 
possessed by a Court havine regard to 
clauses (a). (b) and (c) of Section 20. 


28. The trial court placing reli- 
ance upon Ramappa v. Ganpath ( (1906) ILR 
30 Bom 81) observed that the said deci- 
sion was on all fours applicable to the 
facts of the present case. It was of the 
view that the said decision enabled it to 
hold that there was an acauiescence on 
the part of the 2nd defendant. We do not 
think that the court below was right in 
drawinug assistance from the decision of 
the Bombay High Court. The case before 
the Bombay High Court came to be con- 
sidered under Sec. 17 and Sec. 20 of the 
old C. P. C. of 1882. Section 17 of the old 
Code provided for suits to be instituted 
where the defendants resided or the cause 
of action arose. Section 20 of the Code of 
1908 wads enacted replacing the old Sec- 
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tion “17. For the words “all other suits” 
in Section 17 of the old Code the words 
“every suit” were added inthe new Sec- 
tion 20. Besides the words “wholly or in 
part” in clause (c) are new. 
Clause (a) of the old Code Sec- 
tion 17 stated merely "the cause of action 
arises.” Section 20 of the Code of 1882 pro- 
vided for the applications for stay where 
all the defendants did not reside within 
the jurisdiction of the Court. It required 
that every such application should be 
made at the earliest opportunity and in 
all cases before the issues are settled: and 
anv defendant not so applying should be 
deemed to have acauiesced in the institu- 
tion of the suit. This provision is not found 
in the new Act and in the new Sec- 
tions 22. 23 and 24 which provide for 
transfer of suits in the new Code, no such 
presumption of submission to the jurisdic- 
tion of the Court bv invoking principle 
of acquiescence is to be found. 


29. In.(1906) ILR 30 Bom 81 
(supra) the plaintiff had filed a suit against 
three defendants in the court at Sirsi. Onlv 
the Ist defendant lived within the iur‘s- 
diction of that Court and defendants 2 and 
3 outside -the jurisdiction of that Court. 
There was no application under Section 17 
of the Code of 1882 for leave to sue defen- 
dants 2 and 3. On the other hand. defen- 
dants 2 and 3 had taken an obiection in 
their written statement that the Court had 
no jurisdiction. but they made no appli- 
cation under Section 20 of the Code. The 
trial court allowed the plaintiff's claim 
against defendants 2 and 3 who did not 
reside within its jurisdiction. There was 
an appeal by the 3rd defendant and in the 
appeal the decree of the lower court was 
set aside on the ground of want of iuris- 
diction and the plaint was ordered to be 
returned for presentation to the proper 
Court. The plaintiff had appealed to the 
High Court. The High Court had revers- 
ed the order of the District Court. It was 
held bv the High Court that as the de- 
fendants 2 and 3 did not make an appli- 
cation under Section 20 of the Code of 
1882, they must be deemed to have ac- 
aulesced in the institution of the suit and 
it could not be said that the suit had been 
improperly instituted. There is no provi- 
sion in. the present Section 20 similar to 
the one contained in the old section 20. 
No application as contemplated by the 
old Section 20 is provided in the present 
Code. We do not therefore. think that the 
said decision has any application to the 
situation obtaining in the instant case 
under the present Code. 


30. As a result of our foregoing 
discussion. we are of opinion that Clause 
{c) governs the case as the cause of action 
has arisen within the jurisdiction of the! 


396 A.P. [Prs. 30-33] C. W. Corporation v. Central Bank of India (FB) ~ 


City Civil Court at Hyderabad. Clause (c) 
which is quite independent of the other two 
clauses has nothing to do with the resid- 
ence or otherwise of the defendants. As 
the 1st defendant is not a resident within 
the local limits of the jurisdiction of the 
City Civil Court. Hyderabad. Clause (a) 
is inapplicable. If Clause (a) is inappli- 
cable, there is no need to consider Ex- 
planation II as the same is enacted to ex- 
plain the words “carry on business” in 
relation to a corporation. 


3i. In order to appreciate some of 
the contentions advanced by the counsel 
for the Corporation on merits. we may 
usefully refer to some of the provisions 
in the Hyderabad Warehouses Regulation, 
1358 Fasli. The Regulation extends to the 
whole of the Hyderabad State. Section 2 
(b) defines “Depositor” as meaning a per- 
son or firm which tenders goods to the 
warehouseman for storing in his ware- 
‘house and includes any person who law- 
fully holds the receipt issued by the ware- 
houseman in respect of the goods and de- 
rives. title to it by endorsement or trans- 
fer from the depositor or his lawful 
transferee. Under Section 2 (g) “receipt” 
means a warehouse receipt. in the 
form prescribed, issued by a ware- 
houseman to a depositor deposit- 
ing goods in a warehouse. Section 2 
(h) defines “warehouse” as meaning a 
building. structure or other protected en- 
closure which is used or mav be used for 
the purpose of storing goods. Section 2(i) 
defines ‘‘Warehouseman” as meaning a 
person or firm holding a licence for issu- 
ing under Section 27 receipts for goods 
stored in his warehouse, Chapter III pro- 
vides for-the duties of a warehouseman. 
Chapter IV provides for inspection and 
classification of goods. Section 27 in 
Chapter V requires every warehouseman 
to issue receipt in the prescribed form con- 
taining full paticulars in respect of the 
goods stored in his warehouse by each 
depositor. Section 28 provides that these 
receipts are transferable by endorsement 
entitling the lawful holder to receive the 
goods specified in it on the same terms 
and conditions on which the person who 
originally deposited the goods would have 
been entitled to receive them. A reference 
to the above provisions would show that 
the Bank is in the position of a depositor 
as defined. As the Bank held the receipt 
issued by the warehouseman under Sec- 
tion 27 in respect of the goods and had 
derived title to it bv endorsement or trans- 
fer from the depositor, the Bank fulfils 
the description of a depositor. The learn- 
ed counsel for the appellant submitted that 
the suit is not maintainable inasmush as 
the Bank which is in the position of a 
depositor had not exhausted the remedies 
provided bv the Act. The argument in this 
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behalf is based upon Section 23 of the Re- 
gulation. Section 23 is as follows: 


"23. (1) The prescribed authority may 
issue licences to qualified and competent 
persons entitling them to act as weighers, 
samplers and classifiers of any goods stor- 
ed or to be’stored in a warehouse and to 
issue certificates as to weight. qualitv or 
grade of the goods which they have exa- 
mined, 

(2) The certificates issued by weighers, 
samplers and classifiers as to weight. quali- 
ty or grade of the goods stored in the 
warehouse shall, subiect to any order 
in appeal preferred by either of them to 
the Board of Arbitration. be binding on 
the warehouseman and depositor. 

, (3) The prescribed authority may ap- 
point a Board of Arbitrators to decide com- 
plaints against weighers, samplers and 
classifiers or warehouseman relating to 
weight, quality or grade of the goods 
stored in the warehouses. The decision of 
Board of Arbitrators shall be final and 
shall not be liable to be auestioned in a 
court of law.” 

32. We do not see anything in this 
section which makes it obligatory for a 
depositor to refer a claim such as the one 
contained in the present suit to arbitration. 
Sec. 23 inter alia provides that a certificate 
issued by weighers, samplers and classi- ` 
fiers as to the weight. quality or grade of 
the goods stored in the warehouse shall 
be binding between the warehouseman and 
the depositor which is made subject to any 
order in an appeal preferred either by the 
warehouseman or the depositor -to the 
Board of Arbitrators. Section 23 (3) pro- 
vides for the appointment. by the prescrib- 
ed authority of a Board of Arbitrators to 
decide complaints against weighers. sam- 
plers and classifiers or the warehouseman 
relating to weight. quality or grade of the 
goods stored in the warehouses and such a 
decision of the Board of Arbitrators shall 
be final and not liable to be questioned in 
a court of law. In the instant case. the 
bank who is in the position of a depositor 
for the purposes of the Regulation is not 
seeking to go behind the certificate issued 
regarding the weight. quality or grade of 
the goods evidenced by the receipts. The 
Bank is suing the corporation and the Ist 
defendant accepting the correctness of the 
particulars shown in the receipts as to 
the weight, aualitv or grade. Section 23. 
in the circumstances. has no application. 
It is not the case that there is anv other 
agreement between the 1st defendant, the 
depositor and the 2nd defendant. corpora- 
tion. that all or anv matters arising out 
of a deposit of goods with the Corporation 
should be referred to arbitration. The 
contention in this behalf must be reiected. 


33. Another submission made by 
the learned counsel was that the suit was 
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not maintainable against the Corporation 
as the plaintiff had not issued a notice 
as provided under the Hyderabad Ware- 
houses Regulation and the Rules. Refe- 
rence was made to rule 16 of the Rules 
framed under the Regulation and also 
Conditions 4 (d) and 5 (d) of the conditions 
in the Warehousing Rules. Rule 16 of the 
Warehousing Rules reads thus: 


“Notice of loss or damage to goods: If 
at the time of taking deliverv of the goods 
stored the depositor finds that the goods 
are lost or damaged. he shall give a notice 
in writing to the warehouseman with full 
particulars of the loss or damage within 
72 hours of the delivery. A copy of such 
notice shall also be sent to the prescribed 
authority. No claim against the warehouse- 
man shall be valid if the notice of loss or 
damage has not been piven by the de- 
positoy in time. Similar notice of claim 
for damages shall be’ given to the ware- 
hhouseman by the depositor in case the 
depositor comes to know of the loss or 
damage while the goods are stored in the 
warehouse.” 

Clauses 4 (d) and 5 (d) read.as follows: 

“4 (d). The depositor of goods shall 
examine the contents of goods at the time 
of taking deliverv and shall vive notice in 
writing with full particulars of the loss 


or damage, if any. caused to the goods. to - 


the warehouseman within 72 hours after 
delivery. A copv of the notice shall also 
be sent to the prescribed authoritv. No 
claim against the warehouseman shall be 
valid if the notice of loss or damage has 
not been given bv the depositor in time. 
Similar notice of claim for damages shall 
be given to the warehouseman bv the de- 
positor in case he comes to know the loss 


or damage while the goods are in the 
warehouse. 
5 (d) The depositor of goods shall 


examine the contents of the goods at the 
time of taking deliverv and shall give 
notice in writing with full particulars of 
the loss or damage. if anv. caused to the 
foods to the warehouseman forthwith or 
give notice within 72 hours of his exa- 
mining the goods and defer taking de- 
livery of the goods till then. A copy of 
the notice shall also be sent to the pre- 
seribed authority. No claim against the 
warehouseman Shall] be valid if such notice 
of loss or damage has not been given by 
the depositor as aforesaid. Similar notice 
fer claim of damage shall be given to the 
warehouseman bv the depositor in case 
he (depositor) comes to know of the loss 
or damage while the goods are in the 
warehouse.” ; 


Rule 16 of the warehousing rules contem- 
plates two tvpes of notices. The first vart 
requires a notice within 72 hours of de- 
livery of the goods stored if at the time 
of taking delivery of the goods the de- 
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Positor finds that there is loss or damage 
to the goods stored. The second part re- 
quires for the notice to be given to the 
warehouseman of a claim for damages by 
the depositor in case the denositor comes 
to know of the loss or damage while the 
goods are stored in the warehouse. Quite 
clearly the notice contemplated by the 
first part of this rule is not attracted to 
the case of the Bank treating it as a de- 
positor. The delivery was made not to the 
depositor, but by an order of the Collector 
requisitioning the goods delivery was 
made to the Government Emplovees’ Con- 
sumers Co-operative stores on 13-7-1965. 
Even the 2nd part of the reauirement of 
a notice of the claim for damages is not 
attracted. There is nothing on record 
which would iustify our holding that the 
depositor had come to know of the loss 
or damage while the goods are stored in 
the warehouse. What is stored is evidenc- 
ed by the receipts Exs. A-53 and A-54 in 
so far as the present 1st defendant is con- 
eerned. The Bank has accepted the cor- 
rectness and indeed. it was entitled to as- 
sume the correctness of the warehouse re~ 
ceipts. That anv loss or damage had oc- 
curred to the goods while thev were 
stored in the warehouse.is a matter which 
is Not proved as a fact. For what all ap- 
pears there might have been some collu- 
sion between the lst defendant and the 
warehouseman Raijagonalachari in the 
matter of the entries in the warehouse 
receipts. The plaintiff is a third partv who 
acted bona fide on the strength of the 
warehouse receipts which were endorsed 
to them and on the strength of which the 
Bank had advanced the loans to the 1st 
defendant. We are of the view that rule 
16 is not attracted. There was never anv 
need in the instant case for compliance 
with the requirements of the rule. Clause 
4 (d) of the conditions of storage is more 
or less similar to rule 16 and for the same 
reasons as given with regard to the in- 
applicability of Rule 16 in the instant case 
we find that clause 4 (d) is of no effect 
in the present case. Likewise clause 5 (d). 
of the conditions ef starage also has no 
application. 


34. It was sought to be argued 
thai warehouseman Raiagonalachari had 
acted bevond the scone of his duties as a 
warehouseman and a certain investiga- 
tion made by the Crime Branch had re- 
vealed that the Ist defendant in the pre- 
sent suit and the 1st defendants in similar 
suits filed bv the Bank disclosed that the 
derositors had cheated the warehousing 
corporation by depositing inferior quality 
of goods 4nd had acted in collusion with 
the warehouseman Ratiagopalachari and 
that therefore the corporation is not 
liable. Assuming all this to be so. we fail 
to see what effect this has on the bank’s 
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claim when they had acted in good faith 
and no fraud or collusion is attributed to 
them. Even the knowledge of the alleged 
fraud and collusion between the Ist de- 
fendant and the warehouseman ts, not al- 
lesed We see no substance in this con- 
tention. 

35. On the question of limitation. 
the suit is instituted on 19-7-1965 and we 
do not see how it is barred bv limitation 

e question of limitation in fact has not 
been argued. We hold the suit is in time. 


36. It would appear that subse- 
Guent to the institution of the suit cer- 
tain amounis were paid by the collector 
Hvderabad for the goods requisitioned and 
delivered to the Government Employees’ 
Consumers Co-operative stores and a 
decree was passed by the court helow 
taking that payment into consideration. 


The judgment directed that interest at 
6% per annum on a sum of Rs. 20428-50 


should be paid from the date of the de- 
cree till the date of realisation. It is stated 
that the decree has been drafted that the 
interesi is to run from the date of the 
plaint till the date of realisation. the de- 
cree being not in accordance with the 
direction in the judgment regarding in- 
terest will have to be modified. The plain- 
tiff will. therefore. be entitled to a decree 
on the amount of Rs. 20,428-50 with in- 
terest at 6 per cent per annum from the 
date of ihe decree only. The decree will 
be accordingly modified. Subiect to this 
mecdGification in the decretal portion of the 
court below. the appeal fails and is dis- 
missed with costs, 

Ordered accordingly. 
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GOPAL RAO EKBOTE, C. J.:-— This 
Trevision petition has come to us on a refer- 
ence made by our learned brother, Partha- 
sarathi J. in his order of reference dated 
6-7-1971. 

2. The facts in brief are, that a suit 
was instituted by three brothers against their 
cousins. There was a partition, effected 
among the members of the family. The plain- 
tiffs’ case was that the land bearing 
S. No. 236 was divided into two portions 
and the defendants got one moiety and the 
father of the plaintiffs, the other half. The 
field was sub-divided into two survey num- 
bers. The plaintiffs’ father got a new 
S. No. 236/AA. while the defendants got 
S. No. 236/A. In 1965-66, the defendants 
were admitted into possession of the land 
as lessees. ‘hey defaulted in payment of 
rent. They also denied the title of the plain- 
tiffs. The suit was, therefore, laid for re- 
covery of the amount due under the lease, 
as also for recovery of arrears of rent and 
for possession. 

3. The defence set up by the defen- 
dants was that in the partition which took 
place in Fasli 1352, one moiety of the land 
in S. No. 236 was allotted to them. There 
was subsequently an exchange, as a result of 
which the defendants surrendered their land 
in the field bearing S. No. 28 in exchange 
for a moiety in S. No. 236 allotted to the 
plaintiffs, as also some other land. The pat- 
wari, however, did not carry out the entries 
according to the exchange. 

4. At the trial, the defendants sought 
to file a copy of the document described as 
Faisali Salisi dated 10th Meher, 1352 Fasli. 
it was claimed that the original deed of Fai- 
sali Salisi which effected a partition was fil- 
ed in Tahsil Office in File No. 55/13/1953. 
The application made by the defendants to 
the Tahsil Office for return of the original 
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document proved ineffective, as the Tahsil 
Office stated that the document is not trace- 
able. A copy of the Faisali Salisi was there- 
fore tendered as secondary evidence. 


5. The plaintifis took an objection 
that the original document of Faisali Salisi 
effecting a partition was unstamped and un- 
registered. The copy, therefore, being se- 
condary evidence, is inadmissible in evidence. 


6. The Trial Court refused to receive 
the copy for any purpose. It held that Sec- 
tion 35 of the Indian Stamp Act presents a 
bar for receiving any secondary evidence. It 
was to challenge this order of the Trial 
Court, that the present revision petition has 
been filed. 


7. The learned Judge thought that 
the decisions in Chidambaram Chettiar v. 
Meyyappan Ambalam, ILR (1946) Mad 672 
= (AIR 1946 Mad 298); Venkata Subba 
Rao v. Kesava Rao, 1968-1 Andh LT 14 and 
Lachmareddy v. Sham Row, 1966-2 Andh LT 
230 required reconsideration in the light of 
the Full Bench decision of this Court in 
Venkataratnam v. Chelamayya, AIR 1967 
Andh Pra 257 (FB). In that view of his, he 
has referred the matter to a Division Bench. 
That is how the matter has come before us. 


8. In ILR (1946) Mad 672 = (AIR 
1946 Mad 298); Leach, C. J. who spoke for 
the Division Bench, held that where the des- 
truction of the original deed was caused by 
the wrongful act of the party objecting to 
the reception of the copy as evidence at the 
trial, even then secondary evidence is not 
admissible, if the original was not stamped 
or was insufficiently stamped. The learned 
Judge observed: 


“It was the duty of the parties to an 
agreement to take care that, when it was 
executed, it was properly stamped; and it 
was one of the risks attendant upon an omis- 
sion to do this that, if an accident happen- 
ed to the document before the stamp was 
affixed, there was no remedy.” 


9, In (1966) 2 Andh LT 230, Gopala- 
krishnan Nair, J. observed that it would be 
deliberately circumventing Section 35 of the 
Act to seek to adduce secondary evidence of 
the contents of unstamped document and try 
to establish right and title to property on 
foot of such evidence. 

10. In 1968-1 Andh LT 14 (One of us, 
Gopal Rao Ekbote, J.) it was held as fol- 
lows: 

“When the agreement was insufficiently 
stamped and was not before the Court and 
when no question of curing its defect by pay- 
ment of deficit court-fee and penalty could 
arise, no parole secondary evidence was ad- 
missible.” 

iL The same judgment was carried 
in appeal to the Supreme Court in Jupudi v. 
Pulavarthi, ATR 1971 SC 1070 and the said 
judgment was confirmed. It was held therein 
as follows:— 


re 
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“Clearly secondary evidence either by 
way of oral evidence of the contents of the 
unstamped document or the copy of it cover- 


_ ed by Section 63 of the Indian Evidence Act” 


would not fulfil the requirements of the pro- 
vision which enjoins upon the authority to 
receive nothing in evidence except the instru- 
ment itself. Section 35 is not concerned with 
any copy of an instrument and a party can 
only be allowed to rely on a document which 
is an instrument for the purpose of Section 35. 
‘Instrument’ is defined in Section 2 (14) as 
including every document by which any right 
or liability is, or purports to be created, trans- 
ferred, limited, extended, extinguished or re- 
corded. There isno scope for inclusion of a 
copy of a document as an instrument for the 
purpose of the Stamp Act.” 

12. The same view was earlier held by 
the Supreme Court in State of Bihar v. Karam 
Chand & Bros, AIR 1962 SC 110. It was 
stated that under Section 35 of the Stamp 
Act, there can be validation only of the ori- 
ginal, when it is unstamped or insufficiently 
stamped. It is now well settled that the copy 
of an instrument cannot be validated. Their 
Lordships followed the decision in Rajah of 
Bobbilli v. Inuganti China Sitaramasami 
Garu, (1899) 26 Ind App 262 (PC). 

13. The same view was reiterated ir 
Ramalinga Prasad v. Sivarama Prasad, 1968-2 
Andh LT 212 by the Supreme Court, their 
Lordships observed (at page 218):— 

“There is therefore a bar against the ad- 
mission of evidence of any instrument which 
is chargeable with duty if it has not been 
duly stamped. It is now settled law that 
the document which may be admitted in evi- 
dence on payment of penalty is the original 
document and not a copy thereof.” 

14, Similarly, their Lordships stated 
(at page 219) as follows:— 

“The documents being inadmissible. both 
on the ground that a certified copy is not 
admissible unless the original is proved to 
have been lost or destroyed or is otherwise 
not available and also on the ground that the 
original being unstamped, secondary evidence 
thereof is inadmissible in evidence even on 
payment of penalty.” 

15. This being now the settled posi- 
tion of law, let us see whether AIR 1967 
Andh Pra 257 (FB) (supra) in any manner 
strikes a discordant note. 

16. The relevant facts of that case 
were, that the arbitrators gave the original 
award and pronounced it on 10-11-1955. The 
arbitrators, however, engrossed a copy of the 
award on a stamp of Rs. 2865/- on 6-3-1956. 
It was argued on the basis of these facts 
that the award was not duly stamped and 
was rot therefore admissible in evidence, in 
view of Section 35 of the Indian Stamp Act. 
It was further contended that under Sec. 17 
of the Stamp Act, ail instruments charge- 
able with duty by any person executed ir 
‘ndia shall be stamped before or at the time 
of the execition. 
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17. The Supreme Court decision 20. It will immediately be plain that 
above referred to in AIR 1967 Andh Pra.. there the original award was filed in the 
257 (FB) (supra) referred to Rikhabdass v. Court. No question of any secondary evi- 


Ballabhdas, AIR 1962 SC 551 and extracted 
two passages from the said judgment and 
then observed: 

“This decision seems to preclude the 
argument that a stamped copy of an award 
can be received in evidence and acted upon 


by the Court under Section 17 of the Act.” 


Their Lordships also referred to- the decision 
in Srinivasa Rao v. V. Narasimha Rao, AIR 
1963 Andh Pra 193 in which it was held 
that a stamped copy: of an award cannot be 
made a rule of the Court under Section 17 
of the Arbitration Act, 1940. It will thus 
be seen that even in that case the Full Bench 
held that a stamped copy of an award which 
was not stamped properly, cannot be receiv- 
ed in evidence and acted upon. That part of 
the decision therefore is perfectly in accord 
with the several decisions of the Supreme 
Court and of this Court referred to above. 

18. In that case, however, in view of 
the facts, the Full Bench held: 

“Although we cannot regard the. original 
award to have been duly stamped, we do not 
find any serious objection in the circumstan- 
ces of the case to treat the stamp on the 
copy of the award as intended to serve as 
payment of stamp duty and penalty under 
proviso (a) to Section 35 of the Stamp Act, 
so as to enable the original award to be 
admitted in evidence.” 


19, The Full Bench also held that 
the document in question was not a docu- 
ment evidencing or embodying a partition of 
immovable property and it only created a 
charge on immovable properties for certain 
specified amounts. Thus, it was found that 
since the stamp duty 
under proviso (a) to Section 35 of the Stamp 
Act was paid, the original award was admis- 
sible in evidence. 


and penalty payable — 


dence therefore could have arisén. The origi- 


nal award was not stamped. The stamp how- , 


ever with penalty was paid on the copy of 
the award. The Full Bench held that 
the facts and in the circumstances of that 
ease, the original award can be said to have 
been admitted in evidence under, the pro- 


on - 


viso (a) to Sec. 35 of the Stamp Act, inas- , 
much as the required stamp was paid along ' 


with the penalty. 


“24. We fail to see how the Ful, 


Bench can be said to strike a different note. : 


In fact the question before the Full Bench 
was entirely different. 
ed before the Full Bench, 
have some relevance, was rejected on the 
facts of that case. That decision, therefore, 
cannot be said to be an authority for taking 


The argument advante. : 
although may , 


a contrary view to what has been held by ' 


the above referred decision of this Court 
as well as the Supreme Court. 


22. It is also pertinent to note that 
the above said Full Bench decision was taken 
in appeal tothe Supreme Court. The 
Supreme Court in M. Chelamayya v. M. Ven- 
kataratnam, AIR 1972 SC 1121 upheld the 
said Full Bench judgment. 

23. For the reasons which we have 
given, the trial Court, in our view, was right 
in holding that when the original deed was 
unstamped or insufficiently stamped, no copy 
of it by way of secondary evidence is ad- 
missible in evidence, in view of Section 35 
of the Stamp Act. The said decision of the 
Trial Court is perfectly in accord with what 
we have stated above. The revision, there- 
fore, is accordingly dismissed with costs. 


. Revision dismissed. 
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